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2. Authority to bind Owners, 83. 

3. Authority to sell BMp orCargo, 87, 

4. Primage and Premninis, 89. 

5. Wages and Disbursements. 

a. Generally, 89. 

b. Lien, 97. 

G. Priorities, 101. 
d. Forfeiture, 103. 

6'. Foreign Master, 104. 

6. Barratry, 105, 

7. Certificate, 106. 


YI. Seamen (including Thames Watermen). 

lAVageS'. 

a. Generally, 106. 

b. Contract. 

■ ■' i, Stamp, 11 3. ‘tf 

” ii; Form, 114. ‘ .V''' 

iii. ' Division of Profits, 115. 

iv. Additional Wages, 115. 

v. Allowance for Short Provisions. 

117, 

vi. Advance Note, 117. 





X. Bottomry. 

•/ ' -1. ImfriimeMs AmmTitmg to^ 195, 
„ ' -;^ 2 . Yalidify, 

J'PflfiS::' Matters. A®ecting,’ 198, • . , 
i' , 5. Aiitbority of Master, 206. 

' By what Law, 213., ^ , 

3. AUinoable Items^ 214. 
J^Horities, 216. ^ ’ 
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vii. Jurisdiction to set aside Un- 

reasonable Contracts, 118. 

viii. Dissolution, 118. 

0 . Lien — Priorities, 119. t 

d. Kecovery of Wages. 

i. Who Liable, J.21. 

ii. Eight to sue Barred, 123. 

iii. Foreign Seamen or Ship, 124. 
iy. Advance Note, 125i 

e. Practice, 126. 

2. Desertkm, Mhconduet mi d Forfeiture, 1 28. 

3. Proceedings against Seamen, 132.. 

4. Duty and Liability of Master or Ship- 

owner, 133. 

5. Authority of Master to 2m7iish, 136. 

6. Certifieate of Clwaeter, 137. 

7. Protection from lmposltio7i, 1^1 . 

8. Wills of Seamen, 138. 

9. Im2jress7nent, 138. 

10. Supplying witlwid Lieence, 139. 

11. Thames \Yater 7 ymn, 139. 

YU. Pilot., 

1., Recm:ery of Fees and Penalties, 141, 

2. Duties, Rights, and Inabilities, 144. 

3. Licences, 145. 

4. DuUj to Employ, 147, 

YIII. Sale and Transfer. 

1. Contract for Sale, 147. 

o Tifip 

a, *By Bill of Sale, 164. 

5. In other Cases, 157. 

3, Who call Sell. 

a. Managing Owners, 158. 

b. Part Owners, 159. 
e. Attorney, 159, 

d. Guardian of Infant, 160. 

Sheriff, 160. 

/. Master, 160. 

(f, Eatificati oil by Owner, 163. 
h. Mortgagee— See IX. Mortgage. 

4. Sale by Admiralty Court, 164. 

5, LiabllUies of Piir chaser, 1^0. 

6. Commission, 167. 

IX, Mortgage. 

1. Legal, 168. . 

2. Egwitable, 173. 

3. Mo7tgago7' in Possessimi,Vtf). 

4. Rights of Mortgagee, 177. 

5. Recovery of 3Tone7j Advanced, 188. 

6. Priorities, 189. 

7. Liability of Mor'tgagee, 191. , 

8. Jurisdlctw7i of Ad‘miTalt7j Court, 193. 

9. Costs, 194. 


5. ALarshalling , 220. 

6. Condition of Loss or Pay7nent, 221. 

7. Interest or Premium, 223. 

8. Ju7'isdietion, 225. 

9. P7'actic6, 225. 

10. Costs, 228. 

XI. Charterparty, 

1. Stamping, 229. 

2. The Co7itract. 

a. l^arties, 230. 

b. Legality, 235. 

c. Generally. 

i. Form and Construction, 236. 

ii. Law Applicable, 240. 
hi. Proceeding to a Port, or as near 

as the Ship can safely get. 
242. 

iv. Frost preventing Loading, 245. 

V. Sailing, 246. 
vi. Other Provisions, 247. 
vii. Evidence to Explain, 252. 

d. Alteration, Yariation and Cancella.- 
tion, 254. 

e. Conditions and Warranties. 

i. Class of Ship, 256, 

ii. Seaworthiness and Fitness, 
257. 

iii. Position and Sailing, 260. 

iv. Capacity, 270. 

3. Exemptions from Liability, 

4. Pr'ovisions as to Rills of Lading and 
Docurnsnts, 278. 

5. Pe7fo7ina7we. 

a. Nominating Port, 280. 

1. Hostile and Blockaded Ports, 281. , . 

c. Deviation and Delay, 286. 

d. Enforcing in Equity, 291. 

6. Liability of Chaiterer or Agent, 292. 

7. Demise of Ship, 294. 

8. Pleadings, Evidence and Damages, 297, 

I XII, Bill of Lading. 

' ' ■ ■ ' ■■ , 

1. Stamping, 304. 

2. Fo7mi and Mature of. 

a. Form, 304. 

b. Duration and Currency, 305. 

c. Eevocability, 305. 

d. Construction, 306. 

e. Presentation, 313. 

3. Effect of. 

a. Signature by Master, 314. 

b. Mate’s Eeceipt, 318. 

c. As to Quality, Quantity, and Date of 
Shipment, 319. 

4. Exeniptmis from Liability. 

a. Seawmi’lliiness, Warranty, 325. 

b. Liability to General Average, 327. 
Statutory Limitation, 328. 

d. Perils of the Sea, 328. 

e. Negligence or Fault of Master and 
Crew, 333. 

/. Other Exceptions, 338. 

5. Indo7\sem.e7it, Assignment, and TiYinsfer. 

a. Generally, 343. ' 

b. Passing Property, 350. 

c. Conditionally— Drawn against Bills 
of Exchange, 359. 

6. Pledging, 365, 



7. Lien of Shipping Agent 366. 

8. Forged. 366. 

XIII. Febight. 

1. Nature of 367. 

2. WJien FayaUe. 

a. Generally, 368. 
h. On Transhipment, 371. 

c. Pro Eata Itiiieris, 373. 

(L Capture, 375. 
e. Eestraint of Pr 

Cargo, 377. 

/‘. Damage to Cargo- 
380. 

g. Abandonment, Loss, or Detention of 

Ship, 384. 

3. Payment. 

a. To Whom. 

i. Generally, 388. 

ii. On Assignment, 392. 

iii. On MoiTgage, 395. 

h. By Whom. 

i. Consignor or Consignee, 397. 

ii. Agent, Factor, Broker, or 

Charterer, 400. 

iii. Assignee, Appointee, or Indorsee, 

''402. : 

e. Time, 406. 

d. Manner. 

i. Advance of Freight, 408. 

ii. Bill of Exchange, 413. 

iii. Other Cases, 414. 

e. Bate and Amount, 415. 

f Over-payment, Eecovery of, 426. 
g. Tender, 426. 


■Short Delivery, 


d. Waived, Suspended or Lost, 443. 

5. Asalgninent, 443. 

XIV. Demureage., , h 

1. Liahlllfy under Contract. 

a. Cbarterer— Cesser Clause, 446. _ 
h. Consignee and Indorsee of Bill of 
Lading, 451. 
c. Other Cases, 453. 

2. Notice of Arrival, 456. 

3. Time and Calculation of LayB., 457. 

4. Place, 461. 

5. Loading and Llscliargi ng — Rules of Port, 

470. 

(). Causes of Delag. 
a. Weather, 476. 

h. Not producing Bill of Lading, 479. 

c. Strikes, 48it 

d. Other Causes, 482. 

7. Rate of Papment, 491. 

8. Lieu for, 491. 

9. Practice. 

a. Jurisdiction, 492. 

}>. Pleading, 493, 

1. Sufficiency of Cargo. 

a. Meaning of “Cargo,” 494. 
h. Full and Complete Cargo, 494. 


7 


SHIPPING. 


8 



3. Pimeft, 9 lo}i of Salmrs, 598. 

4. Misco?iduGt or Want of 8Mll^ 599. 

5. Saloaf/e SerrUm. 

a. Bnp plying Anchor, 603. 

Giving Advice, 603. 

c. After Collision, 603. 

(I, Mutiny, 605. 
e. Various Services, 605. 

6. Life Salmge^ 607. 

7. Salvage or Totoage. 

a. Towage not* Salvage, 611. 

Salvage not Towage, 611, 

c. Towage converted into Salvage, 612. 

8. Salvage or Pilotage^ 614. 

9. Who are Entitled to. 

a. Officers and Crews of H.M. Ships, 617* 
T). Both Ships belonging to Same Owners, 
619. 

0 . Shipowner or Charterer, 620. 

d. Apprentices, 621. 

e. Agents, 621. 

/. Owner of Salving Ship, 622. 

g. Coastguard and Lightship Men, 622. 
Ih. Other Persons, 623. 

10. Who are Liahle to Pay Salvage^ 626. 

11. Oo7itrllmtton to Salrage, 626, 

12. Eereliat and Wree\ 629, 

13. Award. 

a. Generally, 631. 

h. Amounts Awarded, 638. 

c. Berelict, 641. 

cl. Appeal — Eeviewing Award, 644. 

14. AppoHioninetf 647. 

15. AgreenientH to Ajggiortion., 651. 

16. Assignment of Right to Salvage^ 653. 

17. Salvage Agreements^ 658. 

18. Jurisdletioti. 

a. High Court, 660. 
h. Justices, 662. 

c. County Court, 664. 

19. Salvage Lien, 665. 

20. Praitiee. 

a. Generally, 666. 
h. Parties, 667. 
e. Consolidation, 668. 

' d. Tender, 669. 
e. Arrest and Sale — Bail, 670. 

/. Pleadings, 671. 

g. Evidence, 672. 

h. Costs, 674. 

XIX. Towage, 679. 

XX. Collision. 

1. Wegligcnce. 

a.: Generally, 685, 
h. In Particular Cases. 

i. Sufficiency of Crew, 689. 
it. Speed, 690. 

iii. Look-out, 691. , 

iv. Coming to an Anchor, 692. 

V. Anchor ready to let go, 693. 

vi. Foul Berth) 694. 

vii. When at Anchor or Moored, 695. 

viii. Getting under Way, 696. . 

ix. At a Launch, 696. 
z. Going About* 697. 

Wroifg, Act of other Ship, 698. 
Various 0^se4^9S. , ' 


c. Proof of -Xegligence, 701. 

d. Inevitable Accident, 703. 

2. Presumption of Fa ult. 

a. Infringement of the Regulations, 

i. Under 14 & 15 Viet. c. 79. 707. 

ii. Under 17 & 18 Viet. c. 104, 70S. 

iii. Under 25 & 26 Viet. c. 63, 708. 

iv. Under 36 & 37 Viet. c. 85; 708. 

1j. Hot Standing by after Collision, 7,1 2. 

3. LMllltij. 

a. Personal Liability of Shipowner, 714. 
1j. Liability of Ship in Admiraity — 
Maritime Lien, 717. 

c. Damage by Siiuken Ship, 721. 

d. liability of Pilotage and Harbour 

Authorities, 722. 

e. Damage by Queen's Ship, 723. 

/. Damas:e by Ship of I'oreign Sovereign,. 
724.-; ■'■h" ^ 

4. Persons Entitled to Recover, 725. 

6. Eamages. 

a. Generally, 726. 

h. Plaintiff’s Hegligence after Collision,. 
730. 

c. Salvage Expenses, 730. 

d. Demurrage, 731. 

, e. Loss of Freight, Profits, or Charter- 
party, 732, 

6. Plvisio?i of Loss, 735. 

7. Liniitatlon of Li alllitg. 

a. By General I^aw, no Limitation.. 
738. 

h. Under 53 Geo. 3, c. 159, 738. 
c. Under 17 & 18 Viet. c. 104, 739. 
cl. Under subsequent Acts, and Gene- 
rally, 740. 

e. Measurement of Tonnage, 747. 

/, Limitation fictions — Practice, 749. 

8. Tag and, Toio, 754. 

9. Foreign Shq)s — Foreign Law, 758. 

10. Compuhory Pilotage. 

a. Generally, 763. 

1). Ship in Tow, 769. 

c. Proof of Pilot’s Fault, 770. 

d. Duties of Pilot, 771. 

c. Duties of Shipowner, Master aucf. 
Crew, 774, 

/. When Com.pulsory. 
i. Generally, 776. 

ii. Under 6 Geo. 4, c. 125, 776. 

iii. At various Places, 777. 

11. The Regulations. 

a. Generally, 785. 

h. Oases on the Regulations, 787 — 827. 

12. Local Rules. 

а. Danube, 827. 
h. Humber, 828. 

c. Mersey, 829. 
ec, Hewport, 830. 

d. Thames, 830. 

б. Tees, 835, 

f. Tyne, 836. 

Jarisdletion and Practice. 

a. Jurisdiction, 837. 
h. Parties, 840. 

r. Default of Appearance, 841. 

d. Cross Action — Bail — Security, 841 .. ■ 

e. Pieliminaiy Act, 842, 

/. Pleadings, 843. 

g. Interrogatories, 846. 

h. Inspection, 846. 

. i. Evidence, 847. 
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j. Ees or Bail Insufficient,- 850. 

'li. Generally, 851. 

1. Costs. 

i. Generally, 855. 

ii. Compulsory Pilot, 856. 

iii. Inevitable Accident, 858. 

iv. Both Vessels in Fault, 859. 

V. Appeal, 860. 

vi. High Court or County Court, 

861. 

vii. Eefereiice, 862. 

viii. Security for Costs, 861. 

XXI. Passengee Spiips. . 

1. QuuUjicatlon^ 861. 

2. Contract of Coni'eyance^ 866. 

3. Enilgrant 873. 

4. Pasmcje Broker. 873. 

XXII. Boaed of Trade Peogeedings. 

1. Wreck Inqnirier. 874, 

2. Marine Board Inquirieft, 876. 

3. JJ'iiHeaioortliy Detention, 877. 

XXIII. WhaefinCtEE. 

1. Landing and SMjyping Goods, 878, 

2. Ohstruetion to or hj Wharf, 

XXIV. Poets, Piers. Harbours, Light- 
houses, AHD Hocks. 

1. Ports. 

a. Generali}^, 882. 
h. Tolls and Dues, 883. 

2. Piers, Harlnrurs and Lighthouses, ■ 

a. Piers, 886. 

}). Injury to Piers, 889. 
e. Obstructions to Harbours, 890. 
d. Tolls, Dues, and Metages, 896. 

3. Docks. 

a. Eeparation and Eegulation, 903. 
h. Tolls and Dues, 006. 

c. Liability of Dock Companies, 908. 

d. Duties of Dockrnasters and others, 

918. 

XXV. SHIPBIiOKERS AKD AGENTS, 

1. Commission and Bmployment, 914. 

2. IJahlUties, 919. 

XXVI. Admiralty Law and Practice. 

1. High Coxirt of Admiralty aiid Admiralty 

Dlrulon, 
a. Jurisdiction. 

i. Bubject-inatter, 921. 

ii. Locality, 922. 

iii. Maritime Lien, 923. 

iv. Between Foreigners, 924. 

V. Mortgages, 925, 

vi. Assault and Ill-usage, 925, 

vii. Personal Injury — Loss of Life, 

925. 

(Av to other matters see sub-heads 
helou'.') 

I). Actions for Wrongfully Suing in 
Admiralty, 926. 

c. Prohibitions, 926. 

d. Chancery Jurisdiction in Admiralty 

Matters, 986. 

2. County Courts, 987. 

8. Passaye Court, 945. 

4. Oimpic Ports, 945, 

5. Vlee-AdimraUy, Colonial, and CoMular 

Courts, 946, 


6. Registrar, Office of, 948. 

7. Daw Applicahle, 

8. High Court, not of Record, 948. 

9. Wreck, 948. 

10. Droits, 950. 

11. Beaconage, 951. 

12. Illegal Colours, 951. 

13. Foreign Enlistment, 951. 

14. Prize, 951. 

15. Wages and Dlslmrsemenis, 952. 

16. Restraint, doB. 

17. Possession, 955. 

18. Co-ownershij), 957. 

19. Necessaries. 

a. Generally, 960. 
h. What are, 961. ' 

c. Lien, 964. 

d. Foreign Ships, 965. 

e. Priorities, 967. 

20. Breach of Contract— Damage to Cargo, 

968. 

21. ' Slare Trader-Piracy— Bounties, 971. 

22. Practice, 

a. Practitioners, 971. 
h. Parties, 978. 

c. Writ and Appearance, 975. 

d. Arrest, 976. 

e. Breaking Arrest, 981. 

/. Bail, 981. 

V/. Appraisement and Sale,J)84. 

h. Default Proceedings, 987. 

i. Stay and Transfer, 989. 

j. Preliminary Act, 992. 

k. Pleadings, 998. 

l. Particulars, 995. 

m. Inspection and Discovery, 995. 

n. Interrogatories, 997. 

0 . Assessors, 998. 

’ p. Evidence, 1000. , 

(^.Consolidation, 1001. 
r. Amendment of I^roceedings, 1001. 

.V. Jury, 1002. 

t. Eight to Begin, 1003. 

u. Tender, 1003. 

c. Proceedings in Actions — Various, 
1004. 

w. Eeference to Eegistrar, 1005. 
if?. Decree — Judgment — Execution, 
1007. 

'//. Security for Costs, 1009. 

23, Appeals. , , . , ^ 

a. To Court of Appeal, 1010. 
h. To Privy Council, 1012. 
c. From County Court, 1014. 

24. Costs. 

a. Generally, 1017. 

b. Of Eeference, 1022. 

c. Of Appeal, 1024. 

■ ■ / B. MABIKE 

I. Policies. 

1. Stumping and Requirements, 

a, Necessity of Stamp, 1028. 

b. Upon Alteration, 1030. 

e. Slips and Informal Contracts, 1032. 
. d. Legality, 1035. 

2. Rednsurunoe, 1036. 

Z, Double Insimmce, 1039, 

4. Qrmd and Issue of Policy, 1040. 




X. Losses. 


Total Loss, 1224. 

Constriict'iw Total Loss, 1236. 

Average Loss, 
a-. General Average, 1240. 

I}, Warranty against, 1247. 

Adjustment, 

a. Persons Adjusting, 1253. 

1), Computation, 1255. 

e. Eifect of, 1262. 
d. Payment, 1266. 

Mx])e7is6S — Sue and LaVcnir CUmse,12^B. 
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5. Alteration and Correction, 1041. 

6. Construction, 1043. 

7. lintification , 1046. 

8. Property in Policy, 1046. 

II, IlNSaRANOE BY AGENTS, PART OWNERS, OR 

Trustees, 1046. 

III. Duration op Risk. 

1. On Goods. 

a. What Goods, 1048. 

h. On Loading or Landing Cargo, 1050. 

0 . Mode of Loading and Landing, 1054. 

d. What Port, 1055. 

2. On Ship. 

a. Extent of Liability, 1058. 

5. Termination on Mooring, 1064. 

e. Time Policy, 1067. 

3. On Freight, 1068. 

lY. Nature op Risk, 

1. Perils of the Sea, 

a. Injury consequential on, 1072. 
h. Collision — Running Down Clause, 
1082. 

c. Whilst under Repair, 1085. 

d. Ship Missing, 1086. 

e. Other Cases, 1087. 

/. Evidence of Loss, 1087. 

2. Best raint and Detention, 10^^. 

3. Stranding. 

a. Operation of Memorandum, 1092. 

1). What is, 1093. 

4. Barratry. 

a. AYhat is, 1097. 
h. WHio can Commit, 1099. 

e. Effect and Proof of, 1100, 

5. Jettison, 1101. 

Fire , 1102. 

7. Capture and Seizure, 

a, Wliat Amounts to, 1104. 
h. Proof, 1108. 

8, Other Bishs, 1109. 

Y. Interest op Assured. 

1. Freight, 1110. 

2. Goods and Cargo, 1118. 

3. Passage-money, 1125. 

4. Seameivs Wages, 1126. 

5. Fcpected Profits, 1126. 

6. Ship and Furniture, 1129. 

7. Deeld Cargo, Jettison, 1130. 

8. Bills and Admnoesfor Ship's use, 1130. 

9. Bottomry, Bespojidentia, Mortgage, 1132. 

10. Commission, 1136. 

1 1 . Expected Losses, 1136. 

12. Wagering Policies, 1137. 

13. Valued Policies, 1 138. 

14. Neutral or Most He Property, 1142. 

15. Prize, 1143. 

16. Legal or FguitaUe, 1145. 

, 17. Averment and Proof of Interest, 

’,jYI; Wi^RRANTIBS. 

' ' 1. ConsintotUm Generally, -1148. 

^ 2. Nationality, 1149. ' , ■ - . . 


3. Seaioortliiness, 

a. Sufficiency Generally, 1150. 

1). On Time Policy, 1154. 

c. Carrying Goods, 1155. 

d. Crew, 1157. 

e. Pilot, 1158. 

f. Repairs, 1158. 

g. Tackle and Furniture, 1159. 

li. Lighters, 1159. 

i. Proof, 1159. 

4. Position of Ship, 1161. 

5. To Sail on a given Day, 1163. 

6. To Sail with Conroy, 1167. 

7. Neutrality, 1170. 

8. Against Confiscation, 1173. 

9. Against Capture, 1176. 

10. As to Cargo, 1177. 

11. Unin.nired, 1177. 

12. Free from Average — See X. Losses. 


YII. Concealment and Misrepresentation. 
1; When Material Generally, 1178. 

2. Knowledge of Agents, 1185. 

3. Knoion Course of Proceeding, 1188. 

4. Intelligence at Lloyd's, 1189. 

5. State and Condition of Ship and Cargo, 

1191. 

6. Time of SaiVuig, IVH. 

7. Ship's Name, lohen in Danger, 1196. 

8. Port or Place of Sailing or Loading, 1197, 

9. Commencement of Mostilities, 1198. 

10. Terms of Insurance, 1199. 

11. Proof, il90. 

12. Chancery Jurisdiction, 1200. 


YlII. Voyage. 

1. General Legality, 1201. 

2. Simulated Papers, 1205. 

3. Clearance, 1206. 

4. DecL Cargo, 1207. 

5. Hostile Ports, 1208. 

6. Ports under Emhargo, 1209. 

7. Neutral Trading, 1209. 

8. Abandonment of Voyage, \ 211. 


IX. Deviation. 

1. Generally, 1212. 

2. Stress of Weather, 1215. 

3. Hostile Ports, 1215. 

4. Bestraint, 1216. 

5. Trading, 1217. 

6. Liberty to Touch at Ports, 1219. 

7. Seeking Convoy, 1223. 

8. Cruishig, 1223. 
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XI. Abandonment. 

1 . 

a. Form of, 1277. 

1). By whom G-iven, 1278. 

G. Time for, 1278. 
cZ. Acceptance of, 1282. 

2. In ivliat Cases, 1283. 

3. On Loss hy Perils of Sea, 1288. 

1. On Capture, 1289. 

5. Emharyo and Coyifisoation, 1292, 

6. On Loss by other Means, 1294. 

7. Elfect of, on Freight and Cargo, 1294. 


I. BUILDIKO REPAIBS AKD TOKNAGF. 


1. Contract for, li. 

2. Adranaes for, 17. 

3. Property in Unfinished Hull, 19. 

4. Bankruptcy of Owner or Builder, 20, 

■■'5. Lien. 

a. Of SliipwTL’ight, 23, 
h. Of Others, 24, 

6. Tonnage, 25. 

Liability for, Power to Order, Repairs.]— 

IV. Owners ; VIIL Hale and Transfer, 5. 
Liabilities of Purchaser. 

And see XXI. Passenger Ships. 


XII. Sale, by Master, op Ship and Cargo. 

1. Ship, 1297. 

2, Cargo, V601. 1. CONTRACT FOB. - 

TTTTT PT>™TTTATCi Contract to Build-Cost of Extras — Penalty 

* for Non-completion.] — The plaintifi: contracted 

1, Retmi of with the defendant to build for the P. govern- 

or, Policy Void, 1303. merit a steam vessel of war for 10,400Z., such price 

d. Voyage Illegal, 1303. to be inclusive of all charges except as thereiii- 

c. Risk not Commenced or Incomplete, after mentioned ; the vessel to be built according 

1305. to Lloyd’s rules as specified to the satisfaction 

d. Ship in Safety, 1306. of S, ; to be delivered on a day named “ finished, 

e. Other Matters, 1308. fitted, found and equipped in manner similar in 

2. Pav'irmiit-Action for, 1309. aU respects to that which is practised with ships 

or vessels of the same class m her majesty’s navy, 
under contracts with the admiralty, except 
XIV. Assignment of Policy, 1311. machinery”— (which was being manufactured by 

the plaintiff under another contract) — “arma- 
ment, furniture, stores, plate, linen, glass, 
crockery and opticians’ instruments.” And it 
was agreed that the sum of 10,400Z. was to be 
XVI. Action on PoLiClh “inclusive of all charges for the said ship or 

vcvssel finished and fitted perfectly in every 

1. (renemilij.^ respect, and no charges shall be demanded for 

extras; but any addition or additions which may 
0 . dime for, "be made by order in writing of the said S. as an 

c. Lvidence, 131 extra or extras shall be paid for at a price to be 

^Z. Consolidation, 13LI. previously agreed upon in writing ” Penalty 5Z. 

1 ayment into Court, 1323. upon non-delivery by the day 

^ Q 9 - named ; provided that if the vessel should not be 

y. Pleading, 132o. launched and delivered at the time appointed by 

2. Bights of Insurers, 1331. reason of any cause not under the control of the 

3. Bankruptcy, 1334, plaintiff, the same to be certified by S., then the 

4 Interest ReeoreraUe 1334 penalty should not be enforced for such time as 

A Chaneevy Jm-mlietion, 1334. should name. In the courae of her construction 

^ 7 - • TOO- large additions were made to the ship under 

6. Larly Aetnvns on Policies, 133o. verbal directions of servants of the P. govern- 

ment : — Held that the plaintiff could not recover 
the price of these. Russdl 'v./Sd Ba^Baudei^Or]-: 
CVisGotmt'), 13 0. B. (N.s.) 149 ; 32 L. J., O.P. 68. 

The vessel was not finished by the day named, 
and the defendant claimed to enforce the penalty 
of 5Z. per day. The delay had in part arisen by 
reason of disputes and objections on the part of 
the defendant as to the construction of the con- 
tract : — Held, that the plaintiff was not liable 
for the penalty. Ih. 

Sale of Ship to be built and delivered Abroad,] 
—A shipbuilder at Glasgow contracted to build 
and deliver a ship at St. Lucia. On her voyage 
XVIII. Insurance Companies and Mutuat. out she was lost, and the buyer sued the builder 

Marine Insurance Associations. for repayment of the price, which had been paid 

T r by instalments^s the building went on :—PIeId, 

1. Legality, 13oU. absence of proof that the buyer 

2. Actions for Contribution, 1352. agreed to take delivery at Glasgow, the money 

3. Rules, 1357. must be repaid. Ilenckell, Bii Buisson Cj). v, 

4. Windmhup, 1363. * Swan 4" Ct. of Sess. Cas. (4th ser.) 252. 


XV. Subrogation, 1313. 


XVII. Insurance Brokers and Agents. 

1. Retainer and Employment, 1335. 

2. Duty and Liability, 1336. 

3. Authority to Pay and Receive Losses. 

1340, 

4. SefMiif , 1342. 

5. Lia bility for Policy Moneys, 1344. 

6. BeiminerationAMi. 

7. Lien, 1346. 



Broker’s Commissioix on Building Skip — 
Eeoovery by Purchasers .] — Keilson v. Shimier^ 
post. col. 168. 

Contract to Build and Deliver— Skip Sunk.] — 
See Bremer v. YIII. SALE AND Trans- 

EEB, post, col. 153. 

Bills given for Furckase-money to be paid 
out of Freight— Priorities.]— See M%1% v. WaU 
ton, post, col. 445. 

Contract by Purchasing Company to Allot 
Shares to Builder— Payment in Cash.] — See 
McMillan v. Lirerjmol and Texas Steamship Co,, 
Yin. Sale and Transi^ee, post, col. 153. 

Chain Cable— Warranted Tested.] — In every 
contract for the sale of a chain cable, whether 
for use on a British ship or not, there is an 
implied warranty that it has been tested and 
stamped as required by law. Hall v. Billiyup 
ham, 54 L. T. 387; 36 W. U. 122; 5 Asp. 
M. C. 538. 

Contract for Bepairs — Construction — Evi- 
dence.] — A ' .firm of shipbuilders agreed to 
lengthen and repair an iron steamship ; the 
object behig that she might be classed 100 A 1 
at Lloyd’s. The specification foiniing part of 
the contract contained this stipulation — “ Iron 
work : The plating of the hull to be carefully 
overhauled and repaired, but if any new plating 
is required the same to be paid for extra (fourteen 
words deleted, signed A. and J, 1., I), a.). Deck 
beams, ties, diagonal ties, main and spar deck 
stringers, and all iron work to be in accordance 
with Lloyd’s rules for classification Held, 
that the shipbuilders were bound to supply 
without extra charge any new plates requiicd 
to enable the vessel to be classed 100 A 1 at 
Lloyd’s ; and that neither the letters of the 
parties before the contract was .signed, uor the 
initialled deleted words in the contract, could be 
considered for the purpose of interpreting the 
intention of the parties. Bif/lis v. Butter n, 3 
App. Gas. 552—14. L. (Sc.) 

Held, also, the costs of Lloyd’s survey, and 
the hoard of trade tonnage measurement, should 
be borne by the shipowner. Ih. 

i 

Action under, before Completion.]— A 

.ship outward-bound with goods, being damaged 
at sea, put into a harbour to receive some repairs 
which had become necessary for the continuance 
of the voyage, and a shipwright was engaged 
and undertook to put her into thorough repair. 
Before this was completed, he required payment 
for the work already done, without which he 
refused to proceed ; and the vessel remained in 
an unfit state for sailing Held, that the ship- 
wright might maintain an action for the work 
already done, though the repair was incomplete, 
and the vessel thereby kept frotu continuing her 
voyage at the time when the action was brought. 
B.oherts v. Iluveloch, 3 B. Ad. 404. 

: Tender of Eeasonable Sum— Detention.] 

—A declaration alleged - that. ,the defendant 
, agreed' to repair a ship for the plaintiff for a 
reasonable and proper price in that behalf, to 
be charged by him to tLe 


of such price ; that the plaintiff was ready and 
willing to pay such price, but that the defendant 
did not charge a reasonable price, and refused to 
redeliver the ship except upon payment of an 
exorbitant and unreasonable sum ; and claimed 
damages for the detention of the ship : — Held, 
that it was not necessary that the plaintiffi should 
aver a tender of a reasonable sura. Watson v. 
Pearson, 9 Jur. (n.s.) 501 ; 8 L. T, 395 ; 11 W. E. 
702. 

Damages for Breach of Contract.]— When a 
breach of contract with the owner of a ship has 
been committed, whereby he is prevented from 
employing her upon an adventure, the damages 
payable to him cannot bo reduced on the ground 
that he has earned a profit by sending another 
ship upon the same adventure in place of the 
first-mentioned ship. Jebsen v. Bast an.d West 
India Boch Co., 44 L. J., C.P. 181 ; L. E. 10 C. P. 
300 ; 82 L. T. 321 ; 23 W. E. 624 ; 2 Asp. M, 0. 
.505. 

A company having contracted to supply a 
steamship with a propeller shaft and other 
fittings, supplied useless fittings, whereby the 
owners, besides being obligetl to replace the 
fittings, lost the use of the ship for nine days : — 
Held, that the lost earnings of the ship for the 
nine days ought to he included in -the damages 
recoverable. Wilsoyi v. General Screio Colliery 
Co., 47 L. J., Q. B. 239 ; 37 L. T. 789 ; 3 Asp. M. 0. 
536, 

A shipbuilding company, at the time of being 
wound up, was under a contract with a steam- 
packet company to do certain repairs to a, ship 
within a given time, ami undej’ orders obtained 
in the matter of the winding-up, the official 
liquidator was authorised to complete the repairs, 
the rights of all parties being reserved. The : 
repairs not having been coinplctetl within the 
stipulated time, leave was given to the steam- : 
packet company to go in under the winding- up 
order and prove in respect of any damage that 
might have accrued from the delay : — Held, that 
the measure of damages was the net ])rofits which 
t he steam-packet company might have made if 
the contract had been completed in time, but 
that the company was not entitled to prove for 
damages arising from imperfect workmanship 
during the delay. Trent and ITumher Skip- 
hnildinp Co., In re, 38 L. J., Oh. 38 ; L. E. 4 Gh. 
112 ; 19 L. T. 465 ; 17 W. E. 181. 

Eepairs Improperly Executed.]— Shipwright 
held entitled to agreed cost, less damageKs'by 
reason of impi'opor work and materials. Sir a chan 
V. Baton, 3 Biigh (n.s.) 359. 

Payment for Use of Dock during Detention.] 

— A shipowner received an estimate for repairs, 
the last item of which was “ the cost of use of 
graving <lock foi' the job will be frojn 12u to 
150 guineas.” The ship was repaired, and the 
account was sent in with this item 'included. 
Ho objection was made to this item, but time 
was required for payment. The shij) wright, who 
claimed and enforced his Hen on the ship for 
payment, urged the removal of the ship, saying 
that from a certain day he, should charge 20^." 

-a day for the use of the dock : — Held, that these 
facts did not constitute an implied contract on 
the part of the shipowner to pay the additional 
charge, and that having paid it under protest, he 
might recover it back, Somes v. British Bmpire 
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SliipiriRq Co.^ 8 H. L. Gas. 338 ; 30 L. J., Q. B. 
229 ; 6 Jur. (N.S.) 761 ; 2 L. T. 54 ; 8 W. R. 707. 

Repairs — Master — Power to Bind Owners — 
.Bottomry.] — P. W. & Co. ordered a ship on, com- 
mission for colonial purchasers, and advanced 
money for her outfit. They appointed a master 
and sent her out to Kew Zealand for the pur- 
•chasers. The ship had been originally registered 
in the name of P. W. & Co., but before sailing 
was transferred to a bank manager to secure 
advances by the bank. On the voyage she suffered 
■damage and put into a port to retit. The master, 
for money advanced for necessary repairs, gave a 
bond binciing himself and also the ship and freight. 
At the same time he drew bills on P, W. & Co. 
for the amount. The purchasers became insol- 
vent ; P. W. & Co. got the ship ti’ansf erred to 
them by the bank, sold her and received the 
price, in an action against them by the holders 
■of the bills, which they had refused to accept : — 
Held that .P. W. & Co. were liable, being 
•employers of the master, and the real owners of 
the ship. Miller v. Potter^ 3 Gt. of Sess. Gas. 
■(3rd ser.) 105. Aitd .we post, X. Bo'L’TOMRY. 

Semble, the bond given by the master was not 
a valid bottomry bond. Ih. 

Liability of Owners — Payment to Agent.] 

— Repairs done at Hull upon the order of the 
•owners agents at the instance and direction of 
the master. Account made out to the master 
.and owners and sent in to the agents, but pay- 
ment not demanded for some months. Mean- 
while, the owner paid the agents for the i-epairs. 
'The agents being in difficulties, the shii>wright 
applied to the owner for payment : — field, that 
he was liable. Sfeicart v. Hall, 2 Dow, 29. 

See uUo IV. Ow]sr.pjHS. 


2. Advances for. 

A mercantile house at Xewry direct a house at 
•Quebec to contract for the bniiding of a ship, for 
which the Xewry house would send out the 
rigging. The Quebec house contract with some ■ 
shipbuilders accordingly. The Xewry bouse then 
direct their correspoiu.lent at Liverpool to send 
■out the rigging. He does so ; and, ii having been 
.actually deliveretl to the Quebec house .'-—Held, 
that the property in it was vested in the Newry 
house, and that the Quebec house liad a right to 
retain it against the Liverpool correspondent, on 
■account of their lien on it for advances made to 
the builders, and })ayment of custom-liouse ex- 
penses, although, previously to the delivery, they 
had obtained an assignment of the ship to them- 
selves from the builders, and had registered it in 
the iiaine of one of the partners in their house. 
Ilogor.soR V. lleid, 1 Kuapp, 302. 

By an agTeemeut in 1861, but not executed till 
the JHh April, 1862, shipbuilders agreed to build 
a schooner for h\ On the ,12th April the agree- 
ment was assigned to the plaintiff to secure 500^. 
alreac-iy advanced to them for the purpose of 
enabling them to coiriidete her, and future 
advances up to a certain amount, and the vessel 
was assigned to the plaintiff, to be held by him in 
lien for sucli advances and interest. On the 1 9th 
May the agreement between the builders and F. 
was put an end to, and on the 20tb they entered 
into a new contract with the plaintiff to complete 
.and sell the vessel to him for 1,160^., of which 
'the advanced 500L was to be taken as part pay- 


ment. Ho registration of the vessel ever took 
place, but on the 20th May the builders certified, 
according to the :proYisions of the 17 & 18 Viet, 
c. 104, that they had built the schooner for the 
plaintiff. The advances did not appear to have 
been laid out exclusively upon the vessel, and 
before the 20th May the builders had discharged 
their workmen and were virtually insolvent, 
though this was not proved to have been brought 
to the plaintiff’s knowledge. The vessel was 
unfinished on the 2rid June, when they were 
adjudicated bankrupts, and on the 19th the 
defendants were chosen assignees. On a bill to 
support and enforce the lien, as to the instrument 
of the 12th April : — Held, that the lien under it 
was destroyed, if not by the cancellation of the 
agreement with F., yet by the fact that the oOOl. 
thereby secured was mei-ged into and taken as 
part payment of the pu].*chase-nioney, under the 
agreement of the 20tli May. Swcivmtoti v. Clay, 

1 H. R. 307 ; 8 L, T. 563 ; 11 W. R. 811. Affirmed 
on this point, 2 N. R.— L.JJ. 

As to the memorandum of the 20th May : — 
Held, that under it the plaintiff was entitled to a 
lien on the unfinished ship for the oOOZ. actually 
advanced. I h. 

Hell, also, that no registration under the 17 
&: 18 Viet. c. 36, was necessaiy. 11), 

Held, also, that the vessel was not within the 
order and disposition of the builders at the time 
of their bankruptcy. Ih. 

L., who was executor of H., and manager of a 
bank, agreed to take a security on ship “ E.,” 
belonging to F., in lieu of a security given, by F. 
to H. on another ship, and he abstracted money 
f]‘om the bank, ■which he advanced to F. to enable 
him to complete repairs on the ship taking 
from F. a security on the ship to himself, as 
executoi*, for these advances, as well as for the 
sum advanced by .H- bank, having dis- 

covered L.’s improper abstraction of their money, 
required security for it, and L. assigned to them 
the securities on the ship. The ship was sold for 
a sum much less than the amount originally 
advanced by H. : — Held, first, that as the bank 
took the assignment from L. to secure a pre- 
existing debt due from him personally to them, 
and had notice that the securities belonged to the 
estate of H., they could have no better title 
against the estate than L. woukl have had if be 
had advanced his owm money, instead of that of 
the bank. Colli usnn v. Lister, 25 L. J., Ch. 38 ; 

2 Jur. (N.S.) 75 ; 4 W. R. 133-L.JJ. ■ 

.Held, secondly, that L. would in that case have 
had no claim against the estate, as he had not 
advanced the money for repairs from necessity 
and bona fide, and therefore could not set up his 
claim in respect of these advances against the 
security for the sum lent by H. Ih. 

Hehl, thirdly, that the bank could not claim a 
lien on the proceeds of the sale of the ship on the 
ground of following tiu'ist moneys of theirs im- 
piDperly disposed of by L,, for that they had, by 
taking the security from him, treated the trans- 
action as a loan from them to him ; and more- 
over, as he was their agent, they were a-ffectedby 
his acts in making the advances. Ih. 

Held, fourthly, that; whether the title to the 
ship could or could not be affected by the trusts 
of the mortgage from F. to L., the' moneys 
received from the sale, of it were subject to those 
trusts, and that the registered transfer of the 
securities to the bank did not enable the bank to 
retain the moneys discharged from those trusts. 
Ib. •■•■ •■ 
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3. Pkope'rty in Unb''ihished Hull. Instalments.] — Wiiei’c a ship 

IS conti*acted to be i)aid for by instalments, to be 
Wlien Property passes to Purchaser.]— The paid at different sta<>’es of her buildiiio:, the 
defeiu Units contracted with a company to make property in the ship and her «'ear as approved 
and sii}jpl.y new boilers and certain machinery and paid for passes to the vendee. Woods y. 
ihr a steamship of the cornxmny, and to alter the Bimell^ 5 B. & Aid. 91-2 ; 24 B. H. G21. 
engines of such steamship into compound surface 

comleissing engines according to a specitication. I»ost — » ^Recovery of Advances.] — See 

Tlie engines, boilers and connections were, by Seneliell^ DudBuisson Sf Co.y. Suyui th., supra, 
the contract', to be completed in every way ready col. 14, 

for sea so far as speci lied, and tried under steam . « -u , ^ ^ 

by tlie engineers (the defendants) previously to ® ^ Distrained for Pent.] 

being handed over to the company; the result of shipbuilder contracted to build a ship on 
sucii trial to be to the satisfaction of the com- Pieniises winch he held as tenant to the 
].anrs inspeetur. The price of the work wars to ship was to be paid tor by instal- 

i)e 5, 800/.. and was to be paid as the work pro- s. After the ship had been ijtirt Iv built 

uTessal, in the following manner: viz. 2,000/. and paid for, it was seized by the 
When the boilers were plated, and 2,000/. when the 5 ^i^tress^ for rent 1 he person for whom the 

whole of the work wasreaily for fixing on board, was being built paid the rent under protest 

and the balance, 1.800/., when the work was fully the amount : -Held, that:, 

completed and tried under steam. These pay- f™ng the in^ope 

ments were only to be made on the certificate ;.>f the plaintiff the ship was nevxw ieless liable 

the company’s inspector. The old materials f W n loi 

removed from the ship were to become the W ( % / n 1 ’ ’ ' ’ 

liroperty of the defendants. The specification ^ ^ . . o o. A. 

contained elaborate provisions as to the fitting Purchaser acquires no Property until Shin 
and fixing the new boilers and machinery on finished.]— In the absence of a special agreo- 
boarcl the ship, ami the adaptation of the old ment the purchaser of a barge or vessel ordered 
niacbinery to the uew\ The boilers and other -Kq built acoiiires no nronertv tboroin nuti] 
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of trover by P. against the assignees Held, 
that upon each instalment being paid the pro- 
perty ill the part finished vested in P., subject 
to the right of the builder to retain it for the 
purpose of completing the ship ; and that each 
material subsequently added became the pro- 
perty of F., and that the ship did not pass to 
i-he assignees as being in the order and disposi- 
tion of the banlvi'upt. Clarhe v. Spence ^ 4 A. &: 
B. 448 ; 6 K. & M. 399 ; 1 PL & W. 760 ; 5 L. J., 

K. B. 161. 

In December, 1861, the bankrupt contracted 
with W. to build a barge for him, to be paid lor 
in bricks, the barge to be completed on 5th June, 
1862. The bankrupt hired a barge building- 
yard for a period which expired before the 
barge was built, and W. then hired the yard. I 
In June it was agreed by the bankrupt in 
writing that the barge should be held by W. as 
security for advances made by him. In July 
the bankruptcy took place. The advances mad. • 
by W. exceeded the amount of work done on the 
barge and materials supplied for her by the 
bankrupt : — Held, that W. had a lien upon and 
was entitled to hold the barge unless the 
assignees chose to complete her. WaUs^ 
parte^ Attwater^ In re^ 32 L. J., Bk. 35. 

0. & Son, engineers in Scotland, agreed with 
the appellants to fit up engines in ships then 
being built by the appellants, who made 
advances to C. k Son as the work progressed. 
0. k Son being insolvent to the knowledge of 
the appellants, an agreement was entered into 
between them to the elfect that upon payment 
being made in respect of any ship, the materials 
laid down and work done in respect of that ship 
should become the property of the appellants 
subject to the lien of C. k Son for any balance 
of the price of the same. C, k Son having 
become bankrupt, it was held that, by the law 
of Scotlaiid, the appellants were not entitled as 
against the trustees in 0. k Son’s bankruptcy to 
materials in G. k Son’s yard intended to have 
been used upon the ships. Seafh v. Jlotnr^ 55 

L. J., P. G. 54 ; 11 App. Gas. 350 : 54 L. T. 690 ; 

5 Asp. M. C. 586— PI. L. (Sc.) 

B. A Go. agreed to build a ship for F. S., 
before the agreement was signed, advanceil 
money upon the terms that the benefit of the 
agreement should be assigned to him, and that 
he should have a lien on the, ship. The agree- 
ment was cancelled. B. k Co. agreed to sell the 
ship, whieh was not finished, to S. I’our da\ s 
before this they had stopped payment and 
shortly after became bankrupts : — Held, that vS. ' 
was entitled to a lien on tlje ship. Stvahidon v. 
Clay, 4 Gill 187 ; 2 N. E. 345 ; 32 L. J., Ch, 
503'; 8 L. T. 563 ; 11 W. E. 811— L.JJ. 

A. contracted to build a ship for B,, the 
purchase-money to be paid by instalments partly 
in bills, tlie x)artly built shi}) to become the 
property of B. upon payment of the first instal- 
ment to the extent of his payments and subject 
to A.’s lien for unpaid instalments. B. ga\e 
acceptances to A. in payment of the instalments, 
which A, discounte^l. Before the ship was com- 
pleted A. and B. became insolvent, B.’s creditors 
accepted a composition, B. abandoned the con- 
tract, and A.’s trustee in bankruptcy finished the 
ship. Bankers, holders of the bills, claimed to 
have a lien on the ship Held, that Wariny, AV; 

did not apply, and that the bankers wei’e 
not entitled to a lien. Lamhton, Ex 
or Greener, Ex parte, Lindmy, In re, 44 L. J.. 
Bk. 81 ; L. E. 10 Ch. 405 ; 32 L. T. 380 ; 23 


W. E. 662 ; 2 Asp. M, C. 525 — L.JJ. Affirming 
8. <?., nom. Greenxr, Ex parte, Lhdmy, In re, 
32 L. T. 205. 

Engineers contracted with the owner of a 
barge to supply machinery to the barge in a 
certain dock, the price to be paid by bills. The 
barge was entered in the books of the dock com- 
pany in the name of the engineers, who remained 
in possession of her until she was finished, when 
the owner filed a li(.j nidation petition, and a 
receiver was appointed. Meanwhile, the engi- 
neers had been paid part of the price of the 
work, partly in bills which they had discounted, 
and partly in cash Held, that the engineers 
were entitled to a lien for the unpaid balance 
of the price of the engines. WUlonykhy, Ex 
parte, Westlake, In re, 16 Ch. D. 604 44 L. 1\ 

ill ; 29 W. E. 935. 

A shipbuilder had in his possession at his 
bankruptcy a ship which he had sold but not 
completed : — Held, not to be in his order and 
disposition. Ilolderness v. Bunkhi, 2 De G. 
F. k J. 25S; 29 L. X, Ch. 763; 6 Jur. (K.S.) 
903, 928 ; 8 W. E. 713— L.JJ. 

In consideration of periodical payments to be 
made by B., A. agreed to build a ship, to be 
launched on or before July 31st, 1853, with a 
proviso that if A. failed to complete the ship 
according to the agreement, it should be lawful 
for B. to take possession of the ship “ which from 
and after the payment of the fij‘st instalment, 
shall be and be deemed and continue to be 
as soon as the said ship shall be commenced, 
in every respect, and for every purpose, the 
property of B.” — and to finish her using such of 
the materials of A. as shall be applicable to the 
purpose” — A. to repay to B. so much as he 
should expend thereon in excess of the contract 
price. A. failed to complete the ship, and B. 
took possession of her, and after an act of bank- 
ruptcy by A. proceeded to finish her, using 
materials in A.’s yard that had not been appro- 
priated for the ship. Hone of these materials 
had been used upon the ship, but some had been 
selected and placed by B. in the ship’s carc;.se 
before A. became bankrupt : — Held, that the 
assignees were entitled to recover against B. the 
value of these materials. Baker v. Gray, 17 
C. B. 462 ; 26 L. X, C.P. 161 ; 2 Jur. (x\.S.) 400 ; 
4 W. K. 297. 

In 1833, and until his bankruptcy, J. L. carried 
on business as a shipbuilder ; and on June lOth 
he agreed to build for 1,750L a ship then being 
built in his yard, payment to be made by various 
persons mentioned in the agreement in amounts 
there specified. The plaintiff signed in October, 
1833, for one fourth of the ship, and J. L. signed 
^ underneath accepting the price and mode ofpay- 
' ment. The plaintiff paid for his share by bills 
before J. L.’s bankruptcy. The T. G. Company 
signed the agreement for one fourth ; and H., a 
member of the company, used to go down and 
superintend the building, of the ship, J. L.’s fore- 
man having instructions to work under H.’s ordei s. 
At the bankruptcy of J. L. the ship was on the 
stocks unfinished in J. L.’s yard ; and after the 
bankxuptcy some of the shipwrights continued 
to work on her and to receive their pay from 
H. : — Held, that the property in one fourth of 
the ship had not passed to T. L., the plaintiff. 
Laiiller v. Bnrlhison, 2 M. & W. 602 ; 6 L. J., 
Ex. 160. 

J. agreed to build an iron steamship for the 
plaintiff forl6,000L payable by instalments, the 
first, of IjOOOL, to be payable immediately. 
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Plaintiff advanced money to J. in anticipation of 
instalments as the work went on. J. became 
bankrupt, the vessel being in his yard unfinished, 
together with her engines and part of her frame- 
woi’k, which had not been fitted or built into 
her. The amount advanced by plaintiff to J. 
exceeded the value of the engines and unfixed 
framework. The plaintiff’s name was stamped 
on the ship's keel before J.’s bankruptcy : — Held, 
that the ship's loose engines and framework 
were tlie property of the plaintiff and not of J.’s 
assignees ; and that the plaintiff was entitled to 
recover damages against the assignees for deten- 
tion of the shi[), but not of the engines and 
framework. HhorZ v. Pell, 6 El. BL 855 ; 25 
L. J., Q. B. 821 : 2 Jur. (N.s.) 684 ; 4 W. R. 558. 
See also BaU}^ v. Gray, 17 0. B. 462 ; 25 L. J.. 
- C. P. 161 ; 2 Jur. (N.S.) 400; 4 W. R 20?; 
supra. 

5. Lien. 

a. Of Shipwright. 

IST attire of.] — A shipwright has a lien upon a 
ship for repairs. FranUin v. inmerA B. &: Aid, 
841 ; 28 R. R. 805. 

But a shipwright in the river Thames has no 
lien on a ship taken into his dock to be repaired, 
without an express agreement for that purpose, 
becau.se by the usage of the trade the credit is 
always given to the owner. Raltt v. MHohdl, 
4 Camp. 146 ; 16 R. R. 765. 

rt is otherwise where the shipwright deals for 
ready money. Ih. 

Priority of Rights.] — When a shipwright has 
received a vessel into his yard and repaired her, 
his rights are subject to all existing obligations 
then complete and due against the vessel. 21te 
Gnsfaf, Lush. 506 : 31 L. J., Adm. 207 ; 6 L. T. 660. 

Claims for salvage take precedence of a ship- 
wi'ight s lien in re.spect of subsequent repairs to 
the vessel. Ib. 

A shipwright’s lien is postponed to masteps 
and seamen s wages earned pi'ior, but not to such 
wages earned subse(iuently, to the time when the 
vessel eritei'ed tlie shipwright’s yard. ■ IJ). 

The seamen and master are, in the case of a 
foreign vessel, entitled to an allowance for return 
to their own country, and this right takes priority 
also of such shipwright’s claim. Ih, 

The shipwright’s lien takes precedence of all 
claims in respect, of neces.saries sup}jlied subse- 
quently to the time when the vessel entered the 
shipwright’s yard. Ih, 

Eifect on Priorities of Material Men.]— The 
possessory lien of material men is not'deter- 
niined by the arrests of the vessel by warrant 
of tbe high court of admiralty in a suit for 
erjuipment ftnd repair. The Acacia, Hamilton 
V. Uarland, 42 L. T. 264 ; 4 Asp. M. C. 254. 

Eight of Sale,] — A lien upon chattels confers 
no right of sale upon the person holdittg such 
lien, though the retention of the chattels may be 
attended with exqtense ; ,and therefore, where 
shipbuilders having a lien on a ship built by 
them, according to contract, for the' unpaid' puic 
chase-money, filed in equity- a bill to e .force 
their lien by a sale, a demurrqr w^as; allowed, 

■ ' TMmm Inmawrh^ a7id SMphuUdmf 

Ck, 1 J. & H. n ; 2d LvJq Ofc 714; 6 
2 t. T; 20^ ; 8 W, E. 40$. ' 

pnpaid tb^btiild a 

ship, for P, and L. and ship built accord^r 


ingly. P. paid his moiety of the price. L. did 
not. The builder gave a bill of sale of the ship 
to the plaintiff', and possession to L., from whom 
he took bills of exchange in payment of his half 
share in the ship. The bills were dishonoured, 
and L. died. His executors sold L.’s half of the 
.ship to P., having notice ; P. sold the ship to S. 
without notice. Decree against P. that he pay 
the plaintiff one-half the purchase-money he 
received for the shij) : L.’s representatives to 
reimburse P. Waller v. Brcrwich 2 Ves. Sen. 
622 ; Belt’s SuppL 449. 

^Possession.] — A shi[) was placed on a patent 
slip for repairs. When part of tlie repairs were 
completed she was removed by the shipbuilders 
for their own convenience to* a wet dock, into 
which the shipway opened, and the repairs were 
t lere completed, the ship being made fast to pawls 
on the shipbuilders’ })remises. She was moved 
fi’om time to time for the convenience of pei'sons 
using the slijnvay. chiefly by the shipbuilders’ 
men, but under orders of the baibour master, 
'i'he master was always on board during the day, 
and a shipkeeper at night : — Held, that tile 
shipbuilders had not parted with their lien, 
Barr v. Cooper, 2 Ct. of Bess. Ca. (4th ser.) 14. 

^ !Nfo Maritime Lien.] — On a ship's being repaired 
in the river Thames, and fitted out there with 
new rigging and apparel, the ship itself is not 
liable, bat the ownei's. Watki?as‘n?i y. Bar uadi rUai, 
2 P. Wms. 867. S. P., Skanh, Rv parte, 1 Atk. 284. 

Becus, if ]*epaired or fitted out at sea, where 
the master alone may hypothecate. Wathinmn 
V. Barnadidon, supra. 

No lien on a shi}) abroad can be created by parol 
nor by bills of exchange drawn by the master : 
unless, upon mistake clearly established, the 
inst]>ument can be corrected, '‘jlalheff, IH parte, 
2 Rose, 194, 229 ; 19 Ves. 474. 

A ship, while the possession of it is retained, 
is s[)ecifically chargeable in respect of the ex- 
})ensc incai-red in repairing it : but the possession 
being parted with the lien is lost. Bland, IH 
parte, 2 Jioso, d\. 

No lien on a ship or proceeds from sale of it 
for repairs done, except in course of a vatyage ; 
liberty given to bring an action as to the per- 
sonal liability of the part owners who received 
the benefit. Lord Hardvdeke's decision in Dial 
dhiffton V. Il/lht (1 Ves. 497) has been over- 
ruled, and now setthvl that part owners in a ship 
are not to be considered as partners. Barton v. 
Snett, 1 Ves. 154 ; Yonny, Er parte, 8 V. &: B. 248. 

Under Mortgage. ]— A mortgagor of a ship, 

who remains in the ostensible o’wn'ei’sbip, has an 
implied authority to confer a right of lien for 
repairs to keep her seaworthy. WiirHuna v. 
Alhup, 10 C. H. (K.S.) 417 ; 30 L. J., C. P. 858 ; 
8 Jur. (N.S.) 57 ; 4 L. T. 550. 

As against Admiralty Process,]— Bee The 
Harmonic, post, col. 979. 

b. Of Others. 

Consignees of Cargo— Lien on Cargo— Eepaits* ] 
— Consignees of cargo, wlio by agreement wltfi 
the owner charter a ship an<l expend money in 
her to enable her to fetch the cargo, have with- 
out, special agreement a lien on the cargodn the 
shipowner’s hands for the money expended ; and 
one who is not consignee has under, similar 
circumstances a similar lieu, if .he can arrest the 
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cargo before it comes to the hands of the shipper. For Bues — Deck Cargo — * ‘ Goods ’ ’ — 

Young v. Keill^ 32 Beav. 529 : 2 N. B. 212 ; 9 Horses and Cattle.] — ;Horses and cattle carried 
Jur. (N.S.) 976 ; 9 L. T. 9 ; 11 W. B. 1052. as deck cargo are “goods” within the meaning 

of s. 2-3 of. the Merchant Shipping Act, 1876. 
Disputed Ownership.]— The plaintiffs bought Jliohnw7id Mill Steamship Co.w Trinity Mouse 
a ship, upon a sale by the master abroad, and CWpornfion, 65 L. J., Q. B. 561 ; [18961 2 Q, B, 
repaired her. The sale was disputed, and upon i3p ; 75 L. T. 8 ; 45 W. R. 6 ; 8 Asp. M. C. 164— 
her arrival in England registration in the names q, a. 

of the plaintiffs resisted by her owners : — Held, xhe proper method of measuring the space 
that assuming that the jdaintiffs had acquiree i occupied by such goods for the purpose of 
no legal interest by the sale, they had no lien in ascertaining the additional tonnage upon which 
res])ect of the money laid out by them in repairs, dues are payable, is to measure a rectangular 
and that the biff of sale could not operate by way space sufficient for the animals to live in during 
of bottomry. Midgwoy v. Rolerts, 4 Hare. 106. the voyage, allowing them reasonable facilities 

Engines of new Ship— Engineer’s Lien — moving, Ih, 

Possession.] — Engineers contracted with a ship- Re-measurement on Alteration— At what Port.] 

builder to put engines into a ship he was build- — a vessel duly registered at D. in Ireland under 
ing on her being brought to Leith. The contract X7 & 18 Viet. c. 104, whs in 1862 altered at L. in 
provided that the engines were to be the property England, where a surveyor appointed under the- 
of the engineers until paid for in cash, but should above act certified his measurement to the sur- . 
be subject to a lien in favour of the shipbuilders veyor at that port, . The owners objected to the 
for moneys or bills paid by them to the engineers ; measurement and applied for a inandainu.s to the- 
that the ship was to be at the disposal of the registrar at H. to Lave the ship re-measured : — 
engineers at Leith for the purpose of putting the Held, that the court had no jurisdiction, since- 
engines on board ; that she should be taken away act requires the registration to be at the port 
by° the shipbuilder when the engines were on alteration. Ileg. v. Gardiner^ 16 Ir. C. L. K.. 
board, the engineers providing men to work them ; 349. 

and that the ship should “throughout be in , . , , , 

charge of the shipbuilders.” The ship was towed ' Closed in Space.]— The space on the mam deck: 
to Leith and handed over by the shipwright in under a hurricane deck held not to be a “ closed 
charo-e to the engineers, but a master remained in space on the upper deck available for cargo or 
on board. The engineers also put a man on board stores, or for the berthing or accommodation of 
and mo^md the ship without consulting the passengers or crew ” and therefore not to be 
master -—Held, that the engineers had no lien on included in the ship’s measuiement. Ldtli, Bull 
the" ship. Boss v. BtvxteN 13 Ct. of Sess. Oas. and Hamhurg Steam, Packet Co, v. Lord Adro-- 
(4th ser.) 185. 1 1 Ct. of Sess. Cas. (3 id ser.) .597. 

6. Tonnage.. NATIONAL CHAEAGTBE. 

See oases XX Collision, 7. Limitation oi Evidence.] — A ship’s register, containing a 

Liability, mfra, col. 747. statement of British ownership, even if, by 

Awuiug Deck.]— A vessel had an upper deck 17 & 18 Yict. c, 104, s. 107, made prima facie- 
above her main deck, but such upper deck was proof of such ownershii), may be outweighed by 
not continuous from stem to stern of the vessel, circumstantial evidence to the contrary. TlW’ 
and the hatches and other fittings in it were Pr'mccss Charlotte, Br. & Lush. 75. 
not water- tii^ht -.—Held, that such upper deck The nationality of a British ship is sufficiently 
was not a third deck or spar deck within the proved by statements of the master and crew 
Merchant Shipping Act, 1854 (17 & 18 Viet. c. that she is a British ship sailing under a British. 
1045 s" 21 sub-s. 5 ; and that the space between flag, without proof of her having been registered ; 
it and the main deck was not space available and even if it appears that she has not been 
for car«-o or for accommodation of passengers registered, a prisoner charged with committing 
or crew^ within sub-s. 4, and consequently should a crime on board mighty be convicted. Beg.^ v. 
not be reckoned in estimating her tonnage. Lord Sekerg, 39 L. J., M. 0. 133; L. li. 1 G. G. 264 ;. 
UmmluY Clyde Steam Navigation d., L. B. 2 22 L. T. 623 ; 18 W. R. 935 : 11 Cox, G. C. 52U. _ 
il L r>Sc5 409 : 32 L. T. 287 2 Ct. of Sess. Cas. To prove that a ship is a British ship, it is. 
r4'th''serV^>-3 * 2'Asp. M. C. 502. not necessary to produce the registry or a copy 

^ The 17 18 Viet. C5. 104, s. 23, provides that thereof ; it is sufficient- to shew orally that she 

in every ship propelled by steam or other power belongs to British owners, and carries^the British 
recaiii’ins? engine room, an allowance shall be flag. Beg, v. Alle7i, 10 Cox, C. C. 405. 
malle tor the space occupied by the propelling A register is not a document required by tlie 
Dower and the amount so allowed shall be law of nations as expressive of a ship s national 
deducted from the gross tonnage of the ship, to character. Le Cheminmit v. Pearsooi, 4 Taunt, 
be estimated as provided by that act. Sect. 29 367 ; 13 R. R. 636. ^ i l 

^nves power to the commissioners of customs, A native of the Ionian Islands purchased m 
with the sanction of the board of trade, to make American ship, and, upon a declaration that he 
such modifications and alterations as from time was a British subject, obtained from the British 
to time become necessaiw in the tonnage rules : consul at Cuba a provisional registry of the ship 
—Held that the commissioners had no power to as, British. The ship was afterwards seized and, 
alter the provisions of the act, as to estimating condemned for a breach of the Slave Trade Acts., 
file fomvwe of sliips- City of DuMin Steam Upon stn ,obj.ection taken on appeal to the juris- 
Parket Co v Thompson. I H- & R. 369; 35 diction of : tlie coux:t . below, on the ground of the 
T t" C- p'l9B ' L" B 1 C P.355 ; 12 Jur. (K.s.) national character of the owner of the ship and 
15 L T 'n*2-* 14 W. R. 376— Ex. Ch. cargo :^Held, that the registry, flag and pass of 
Affiming 1 9 0 B (N.s.) 553. a ship carry tvith them the presumption that they 


not necessary to produce the registry or a cojiy 



SHIPPING^III. Registration. 


are true and correct, and that the owner was 
estopped from proving that he was not a British 
•subject, and consequently the register of the ship 
was void. The Lmira^ 3 Moore, P. 0, (K,S.) 181 
12 L. T. f)85 ; 13 W. B. 369. 

Begister no Evidence by itself that Ship is 
British»huiit.] — See liemse v. Meyers, 3 Camp. 
471-, infra, col. 257. 

Illegal Colours.] — A British merchant ship was 
boarded, having an ensign with the St. George’s 
cross, (See., colours other than those legally worn 
by merchantmen, contrary to 17 &: 18 Viet. c. 104, 
s. 105. A warrant of arrest was directed to issue 
against the master, upon affidavits of the facts in 
lieu of declarations in support of them. Meg. v. 
Mioeti, 2 Jur. (N.s.) 454. 

Concealment of British Character— Forfeiture.] 
— When a British subject, the owner of a British 
ship, by a representation to the collector of 
customs at the port of registry that his ship has 
been sold to foreigners, procures the closing of i 
the registry, and sails her under a foreign certi- 
ficate of registry and under a foreign fiag, whilst 
he continues to own her and to receive the 
profits of working her, doing such acts with the 
intent to conceal her British character from 
the oflicers of customs, and prevent her seizure i 
;as unsea worthy, he commits an offence against ! 
the provisions of the Merchant Shipping Act, 
1854 (17 & IS Viet. c. 104), s. 103, by reason of | 
•which his ship is liable to and will be con- 
<lemned t o forfeiture to her majesty. The Sceptre^ 
35 L. T. 429 ; 3 Asp. M. C. 269. 

Forfeiture, as against bona fide Purchaser 
for Value.] — The forfeiture incarred under s. 103 
■of the Merchant vShipping Act, 1854, accrues at 
the time of the illegal and fraudulent act, and 
.a subsequent seizure relates back to the date of 
the act constituting the cause of forfeiture ; and 
this is so even as against a bond fide purehaser 
without notice of such act. The Anmndale, 47 
L. J,. Adm. 3 ; 2 r. D. 218 ; 37 L. T. 139, 364 ; 
26 W. K. 38 ; 3 Asp. M. 0. 504— C. A. 

A ship, with the consent of the British owners, 
•sailed under the Belgian flag in 1874. In 1876 
tiic defendant bought her bond fide, and for 
valuable consideration. The ship was claimed 
forfeited to the crowm under s. 103 of the 
Merchant Shipping Act, 1854. The defendant 
pleaded bis bond fide purchase for valuable con- 
sideration : — Hehb that such sale was of no effect 
as against the })rior forfeiture, which accrued at 
the time of the act of sailing under foreign 
.colours. Ih, 

In Prize Cases.] — The flag and ship’s docu- 
ments are conclusive as to the nationality of 
the ship, but not of the cargo. The Vreede 
Srlwltys, 5 0. Bob. 5, n. The Yrom Mimheth, 

5 0. Bob. 2. 

Seizure of British Ship as Prize— Action 
against Commander of Captor.] — ^Ko action lies 
.against the commander of a British ship of w^ar 
for seizixig and detaining a vessel on suspicion, 
-of her being hostile prize. Faith y. Pearson, 

6 Taunt. 439 ; Holt, N. l\ C. 113 ; 16 B, B. 649. 

.^Xfover of Ship— Illegal Seizure.] — Damages 
‘ r^overed against a king’s officer illegally com- 
seize interlopers in the Guinea 
Comb.' 366, 


See also B. Maeihe Ihsubance, VI. Wab- 
RANTIES, post, cols. 1149, 1170 ; XXVI. ADMI- 
RALTY Law and Practice, 12. Illegal 
Colours, post, col. 951. 

HI. BEGISTRATION. 

1. Under Merchant Shipping Acts. 

a. Title by, 28 . ’ 

h. Foreign Owners — E’oreign Ships, 29. 

c. Ships owned by Partners, 30. 

d. Certificate, 30. 

e. Improper Begistration, 32, 

/. Equitable Interests, 34. 

g. Old Begistiw Acts, 36. 

h. Miscellaneous, 38. 

2. Megistration at Lloyds', 38, 

1. Under Merchant Shipping Acts. 
a. Title by. 

Evidence.] — The registry of a ship is con- 
clusive evidence of the property ; even against 
tlie claim of creditors upon a joint purchase and 
various acts of apparent ownership, wdthin the 
Bankrupt Act (21 Jae. 1, c. 19), s. 11. YaVop, 
Ex parte, 15 Ves. 60 ; 10 R. B. 24, 

The registry of a ship is cori elusive evidence of 
the property, even between creditoi’s ; excluding 
all trusts created bjr acts of the parties, as by 
payment of money on a purchase in the name of 
another. Distinction as to trusts arising by 
operation of law upon bankruptcy or death, 
Ihmghton., Ex parte, GrihUe, Ex parte, 17 Ves, 
251 ; 1 Bose, 177 ; 11 B. B. 73. 

Sale by Mortgagee.] — The purehaser from a 
mortgagee selling improperly after the amount 
due on the mortgage has been tendered to him, 
having registered himself as owner umler 17 & 1 8 
Viet. c. 104, got a good title. McLarty v. Mid- 
dleton, 4 L. T. 852. Affirmed, 10 W. B. 219—0, A. 

Power of Attorney given by Mortgagor.] 

— A., the owner of forty-eight shares in a ship 
belonging to the port of Liverpool, gave a power 
f attoruey to B., the other part owmer, em powder- 
ing him to sell A.’s share of the ship. The ship 
then sailed from Liverpool under the command 
of B., having on board her certificate of registry 
and the power of attorney. While she was at 
sea A. mortgaged his forty-eight share.s in. the 
ship and all future freight to the plaintiffs, who 
had no notice of the power of attorney, and a 
memorandum of the mortgage was entered in the 
Liverpool register. Subsequently B. sold all the 
shares in the ship and cargo at Sydney (as to A/s 
shares by virtue of the power of attorney) to 0., 
who had no notice of the moitgago made by A. 
The ship was thereupon registered de novo at 
Sydney, and was freighted by C, at his own 
expense with a ne^v cargo for England. Slie 
sailed, and arrived in London without having 
been to Liverpool. The ])laintifi;s took possession , 
of the ship aiid cargo in the London docks, and ^ 
gave notice at all the wharves of their claim to " 
forty-eight shares of the ship and freight. The 
tlefendants afterwards also took possession : — ;* 
Held, that the plaintiffs bad the better title 
under the registry act to forty-eight shares of 
both the ship and freight, and that they had 
properly taken possession of them under the cir- 
cumstances. Cato V. Irtbuj. 5 De G.&Sm.210 ; 
21 L. J., Oh. 675 ; 16 Jur. 161. 

Mortgage of Ship at Sea— Begistration — 
Policy of the Begistration Acts,] — Mortgage of 
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a ship at sea, the forms required hj the registry registered as British, notwithstanding the 
acts being observed, had valid injunction granted imperial registry acts, which disqualified such 
to restrahi an improper indorsement on the a ship from being registered as British. Cmto-> 
register. The policy and effect of the registry fo7rl v. S^oo7U^r, 6 Moore, P. 0. 1. 
acts discussed. Thom^mm v. Smith, 1 Mad. 

395; see Keiuiihani v. Gra ves, Bd^'her Y^ €hup‘ 

7 iian, cited Ih., p. 399. c. Ships owned by Partners. 

Judicial Sale of Interest.]-A purchaser under Ships purchased by one partner held separate 
a judicial sale of a benefieiii^l interest in a British P^frty, as between creditors after his bank- 
A : , . ruptcv and death of the other, upon circum- 

ship M no en ' 'r,inoiiniri ri T T P • stances, particulai'ly the registry being made in 

it. C uMtaiM / . ^ ^ ' ’I, .o,! the name of one party only, and being afterwards 

7 Ap^ Cas. 12i ; 4b L. 1. bo ; 4 Asp. M. C. 48 J ^ fraudulent purpose; OuHia y. 

PeJ-ry, 6 Ves. 739 : 6 B,. E. 28. 

Charge ou Freight-Prior Transfer of Ship.] ^ Under a commission of bankruptcy against 
-An fwner of I ship assigned twenty-foui two partner, ship re^steiec m the name of one 
sixty-fourth parts to A., and the remaining forty them, but in the order and disposition of 
sixtlfourtli parts to B., and afterwards. repre- ^ sf 

senting himself to be the owner of the ship,^ve 1 , 

C. a charge upon the freight then being earned. ^ 4 V ot ^ partnership^ and 

A. registered the transfer to him prior to the date registered in the name of the partnership, is 
of C7s charge, but B. did not;-Held, that C. wjthm the 3 & 4 Will. 4, e. .to, s. 32, .and may 
bad a lien upon the freight in priority to B. therefore be dealt with as any other partnership 
ZMay V. 0%i,,22 Bear. 522 ; 2 Jur] (N.S.) P^P'^'^yVi 

''’feic;aTso,YLf4ie®expfns^linc^^^^^^^ “ A^e^ment be^een A., B.,.and a that they 

ingthefreightwerethedLchargeuponit. 

Action between Co-owners-Title.]-In an allowed to biU for account in such transaction, 
action between oo-owners, title to ship held good, v. Smyth, 3 Madd. 110. 

though the Registry Act (8 & 9 Viet. c. 29), 1 18, , f «e®-. ®- s. 32, where a ship 

had not been complied with. Carlyle i. Mac- belonged to three partners m business and the 

alpin, 2 Ct. of Sess. Cas. (3rd ser.) ssl “^mes of two only appeared on the register, it 

^ ^ was held that the third, whose name did not 

Ship Transferred to Infant Son-Arrestment- aPP®ar, had no interest in the ship. Slater t. 

Scotch La.w.-\— Bell y. Gow, 1 Ct. of Sess. Cas. ^ ^eav. 3.b4 . . ^ , . , , 

rSrd "cr 1 183 ^ co-owners of a ship took two partners but 

Pee aUo VlII. Sale and Teanspee, and executed no transfer of the ship to them :-Held, 
La^agton y. Hm-ton, Parr y. AppleMe, Wliitfi^d “"fi' tbe old registry act, that the four partners 
Y. Pavfit. and The Eaetevi Belle, sub tit. ba<i “o ^uch legal or equitable interest m the 

MouTPAr-p iufrn rok 170 171 «bip as enabled them to insure her in the names 

MOElGA&E, intia, cols. liO, 111. Andermn, 5 T. R. 709. 

And see S. C., 6 Term Eep. 725 ; 1 Bos. & F. 272. 


Judicial Sale of Interest.] — A purchaser under 
a judicial sale of a beneficial interest in a British \ 
ship is not entitled to be registered as owner of \ 
it. Chastea^i.neuf v. Ca^^eyi^oi, 51 L. J., P. 0. 37 ; ^ 
7 App. Cas. 127 ; 46 L. T. 65 ; 4 Asp. M. C. 489 
— P. C. j 

Charge on Freight — Prior Transfer of Ship.] 

— An owner of a ship assigned twenty-four ^ 
sixty-fourth parts to A., and the remaining forty J 
sixty -fourth parts to B., and afterwards, repre- ^ 
senting himself to be the owner of the ship, gave ■' 
0. a charge upon the freight then being earned. 

A. registered the transfer to him prior to the date ^ 
of C.’s charge, but B. did not : — Heki, that C. J 
had a lien upon the freight in priority to B. ^ 
Lmdsay v. Glhhs, 22 Beav. 522 ; 2 Jur. (N.S.) 1 
1039 ; 4 W. K. 788. See S. C., coL 393. ‘ 

Held, also, that the expenses incurred in earn- 
ing the freight w^ere the first charge upon it. ' 

Action between Co-owners-^Title.] — In an * 
action between co-owners, title to ship held good, ■ 
though the Registry Act (8 & 9 Viet. c. 29), s. IS, . 
had not been complied with. Carlyle v. Mac- 
alpm, 2 Ct. of Sess. Cas. (3rd ser.) 882. 

Ship Transferred to Infant Son— Arrestment — ‘ 
Scotch Law.] — Bell v. Gow, 1 Ct. of Sess. Cas. 
(3rd ser.) 183. 

See also VlII. Sale and Teanspee, and 
Langtoii v. Ho7'to7i, Parr v. Applel[)ee, Whitfield 
Y. Patfit, and The Baster/i Belle, sub tit. 
Moetgage, infra, cols. 170, 171. 

■fo. Foreign Owners — Foreign Ships. 

Ships Owned hy Company — Foreign Members.] 

— Semble, that the strit. 3 & 4 Will. 4, c. 55, s. 33, 
which authorises a particular mode of registering 
vessels belonging to joint-stock companies, does 
not apply to a joint-stock company in which 
foreioTiers are shareholders. Benson v. Eeathorii, 

1 Y. & C. 0. C. 326. 

Under 8 & 9 Viet. c. 89, s. 12, a corporation 
within the United Kingdom, some members of 
which were foreigners and persons residing 
abroad, might register ships which were the 
property of such cor]ioration. Reg. v. Arnaud, 

9 Q. B. 806 ; 16 L. J., Q. B. 50 ; ll'Jur. 279. 

Old Registry Acts— Foreign Ships. ]— A foreign- 
built ship, British owned, was not, under 38 
Geo. 3, c. 76, s. 6, required to be registered, and 
might sail without convov. Long v. 2 

Bok& P.209. 

It is not a fraud to cause a ship belonging to i 
foreigner.H to be registered in the names of British 
subjects. Tiw Sirllies (^Ivinig of') v. Wilcox or 
Pe^iinsnlan" and (hneniul Steam Packet Co., 
19 L. J., Ch. 488 ; 1 Bim. (N.S.) 334 ; 14 Jur. 
751. 

Where an act of the legislative council of 
India enabled ships “ owned by British subjects” 
to be registered as British : — Held, that a ship 
once owned by foreigners, but at the date in 
question owned by British subjects, could be 


d. Certificate. 

Possession of Certificate — Jurisdiction of 
Chancery Court.] — See Barhy v. Barnes, iufra, 
col. 46. 

Vendor — Interest in.] — The vendor of a ship, 
with a covenant for title, retains after the sale 
(ill order that he may fulfil his contract, and 
defend himself against an action brought upon 
his covenant) such an interest in the certificate 
of registry as enables him to sustain a suit for its 
delivery against a party unlawfully detaining it, 
Glhsooi V. Ingo, 6 Hare, 112. 

Lien of Master on.] — ^A master has no lien on 
the certificate of registry, either for his wages or 
for moneys disbursed by him for the use of the 
ship ; nor have shipbrokers any lien on the 
certificate of registry for advances made by them 
to the owner for the use of the ship. Ih. 

The admiralty division of the high court has 
power, upon the application of the owners of a 
ship, to order a master who has been dismissed 
from their employment to deliver up the certifi- 
cate of registry and other papers and property 
belonging to the ship, where he refuses to sur- 
render them. Semble, that a master, whether 
co-owner or not, can have no lien upon a certificate 
of registry or ship’s papere in case of wrongful 
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e. Improper Begristration, 

Liability for Groods supplied.] — The registererl 
owners nf a ship are prima facie alone liable for 
goods supplied, though so registered without 
their knowledge. MackcU^ 2 Vcs. &: Ih 

21(') : 1 Eose, 4-47. 


iiiii 
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mortgage. It was registered by the owner and 
by the mortgagee as the “ City of Brussels” : — 
Held, that the misdescription did not vitiate or 
affect the validity of the registration. Bell v. 
Banli of London., 3 H. & N. 730 ; 28 J.. Ex. 

116. 

Handamus to Register.] — See Rex v. Liverinwl 
Collector of Customs, 2 M. & S. 223, post, col. 44. 


freight. Armstro7i0 v. Armstronr/, 3 Kq. Kep. 
973 ; 21 Beav. 78 ; k L. J., Ch. 659 ; 1 Jur. (H.S.) 
859 ; 3 W. R. 563. S, C., on motion for in- 
junction, 2 W. R. 678, 

When a party who appears on the registry to 
be the absolute owner of a ship, enters into an 
agreement for valuable consideration, admitting 
he is a trustee, and engaging to sell the ship, and 
hand over the produce to the true owner, the 
court, notwithstanding 8 & 9 Yict. c.89, ss. 34-39, 
will enforce the agreement. Ib. 

Shares in a ship purchased with A.’s money 
were registered in B.’s name. After A.’s death, 
B. entei-ed into an agreement wntli his represen- 


tatives, admitting their right, and for valuable 
consideration agreeing to sell the shares at the 
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2 East, 899. 

Mortgage of ship held invalid where registry 
act, 26 Geo. 8. c. 60, not complied with. 
teal. Ex pirte^ 2 Cox, 243. 

The application of the doctrine as to order and 
disposition not affected by the old registry acts. 
llmj V, EairfieU, 2 B. & Aid. 193. 

Two ships and sixteen sixty-fourths of a third 
\vere (in 1880) mortgaged, whilst the ships %vere 
at sea, to W. & Co. : the bill of sale was registered 
by the customs officers at the ships’ port before 
their return to port. One ship afterwards 
returned, but no indorsement under 6 Geo. 4, 
c. 110, s. 39, was made on her register. After 
being insured she sailed on a fresh voyage within 
thirty days and was lost, But a subsequent bill 
of sale, to which W. & Go. were parties, after 
reciting the prior mortgage, the mortgagor 
assigned the same ships and shares, with policies 
upon two ships, and the sum payable under a 
charter of the third, with all his equity of 
redemption, &c., subject to the prior mortgage to 
■W. & Co. This bill of sale was registered before , 
the return to port of any of the ships. The 
mortgagor became bankrupt. Two of the ships 
Teturned, and upon their certiffcates of registry 
were duly indorsed within thirty days the two 
bills of sale in order of their date : — Held, that 
the second bill of sale was valid under 6 Geo. 4, 
•c. 110, ss. 31, 37, against the assignees of the 
bankrupt, although the mortgagor became bank- 
rupt wichiii thirty days of the ships’ arrival in 
port ; and the same as to the policy and charter- 
party moneys. Jones, Ex parte, JlicIia7'dso.n, 
In re. 2 Tyr. 671 ; 2 G. & J. 513 ; 1 L. J., Ex. 
218. 

Where A., having contracted for a ship to be 
built for him in the East Indies, agreed during 
the time of the building to sell a share to B., and 
B. paid a part of the price in pursuance of the 
.agreement, and afterwards, on the ship’s arrival 
in England, A. caused her to be registered, and 
accounted with B. as part owner ; but B.’s name 
was never on the register as part owner : — Held, 
that B. had no legal interest in the ship. 
.Stringer v. Murray.^ 2 B. k Aid. 248. 

The old registry acts precluded any appli- 
cation of the equitable doctrine of notice. 
Coonihes v. Mansfield^ 8 Eq. Bep. 566 ; 3 Drew. 
94; 24 L. J., Ch. 613; I Jur. (IT.S.) 270; 8 
W, B. 845. S. P.j 2{cCahnont v. ManEm^ 2 
De G. M, & G. 403 ; 22 L. J., Ch. 554 : 14 Jur. 
■476, 

A bill for an account of the earnings of a ship 
-described some of the owners as resident in 
Englatid and the others in India, and stated the 


h. Miscellaneous. 

When tlnnecessary.] — It was decided under 
the repealed statute 8 & 9 Viet, c, 89, that if a 
vessel under fifteen tons burden, navigating on 
the coast of the United Kingdom, was registered 
by her owner, a British subject, he might transfer 
it to another British subject without any instru- 
ment in writing, or fresh registry, for s. 84 of 
that statute did not apply, inasmuch as 8 & 9 
Viet, c, 88, ss. 13, 14, the original registration 
was unnecessary. Benyon v. Cressv^ell, 12 Q. B. 
899 ; 18 L. J., Q. B. 1 ; 12 Jur, 1086. 


Condemned Ships.] — The purchaser of a ship, 
which appeared by the sentence of condemnation 
in the vice-admiralty court abroad to have been 
taken and condemned for being engaged in the 
^lave trade, was hot entitled to register such 
ship at the custom-house under 26 Geo. 3, c. 60, 
as the owner of a ship taken and condemned as 
lawful prize, although he produced a certificate 
from the judge of the court abroad, certifying 
that she was condemned as lawful prize. Rex 
Y. London Collector of Omtows^ 1 M. & S. 262. 

Jurisdiction — Eegistration in Scotland.] — 

The registration of a ship in Scotland is no 
ground of jurisdiction over an English share- 
holder in an action of set and sale. Anderson v. 
Silla7's, 22 Ct. of Sess. Gas. (4th ser.) 105. 

Assignment of Barge — Whether Eegistration 
required.] — See Capp v. Bond, post, col. 156. 

Liability for Eepairs— Evidence of Owner- 
ship.] — See OwNEUS, infra. 


2. Eeg-isteatiout at Lloy3>s’. ■ 

Negligent Classification — ^Eight of-— Burchaser 
relying on.] — The defendants, the trustees of 
Lloyds’ Begister of Shipping, had on the request 
of the owners of ‘the “ Midas,” caused her to be 
surveyed, and issued a certificate in the . usual 
form that' she was efficient and that she had been 
entered on the register as A 1 for seven years. 
The sui’vey fees were paid by her owners. The 
plaintiff, relying on this certificate, bought, the 
^‘Midas’’ from 'her owner. She was In .fact 
defective,- and, the -plaintiff in consequence 
suffered damage. It; was admitted for the 
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negligently made, and that hut for such negli- 6. LiaMlHy as Carrie?'. 

gence the plaintiff would not have sustained a. Apart from Contract, 74. 

damage : — Held, that the plaintifi could not h. Under Contract of Carriage, 76. 

recover against the defendants, as there was no o. Liability to Passengers, 78. 

contract between them and the piaintijBc, and 7. Lmitation of Liahility^ 79. 

no fraudulent misrepresentation. The Midas^ 8. Offences hy, 79. 

liraqinyton v. Chapman^ 7 Asp. M. C, 77, n. 

Se.e also S. P., mudun v. Thidall, 60 L. J., Q. B. Barratry.]— -Sfic V. Master. 0, BARRATRy : 
rm : 6.5 L. T. 343 ; 40 W. E. 141 ; 7 Asp. M. C. B. Marine Insurance, IV. Nature op Bisk, 
76, infra, col. 151. Barratry. 

1 . Qt.- . .u TV -1 liaMlity for Wages.]— VI., Seamen. 

Eemoval of Ship from her Class — Damage.] — ® ' 

A shipowner whose ship w^as removed from her 

class by Llovds’ in consequence of non-com- Who akjs. 

iliance with a mw rule passed with referee Evidence of Ownership-The Begister. 

to scuppers, sued Lloyds for damages: — Held, 

that there was no contract and that the action Action on Contract made by Master.] — The 
failed. JSenderson v. Moyds' Megister of British register is by itself no evidence of o%vLicrvShip, so 
mid Foreign, Shi;ppin(fy 6 Ot. of Sess. Cas. (4th as to fix the party whose name appears thereon 
sef.) 835. with liability for contracts entered into by the 

master on behalf of the ship. 3Iyers v. ^^CUis, 
Suspension of Class— Eight to notify Kon- 18 G. B. 886 ; 25 L. J., 0. P. 255 ; 4 W. B. 637 ; 
registry,] — Upon a motion for an injunction by Ex. Oh. S. Pea7'so?t v, 12 L. T. 607 ; 13 
subscribers to an association called the Under- W. E. 967, infra, col. 64. 
writers' Begistry, who had had a ship registered _ , . * « , t* •. -t r 

hy the association in the highest class, to restrain Action for <yoods supplied.]— In an action 
the committee of the association from inserting, several for stores supplied to a ship by 

after a subsequent survey allowed by the plain- order of the captain, the register obtained on the 
tifis, in their published registry of ships the one is prima facie evidence ot ownership 

wordvS, “class suspended " against the plaintifis StohesY. 2 Camp. 339. ^ ^ 

ship : — Held, that the committee was justified in . 4 ^declaration of ownership m a ship is pruna 
notifying to their subscribers and the public proof of ownership without the registry, 

their honesr opinion as to the merits of the ship, party has ceased to be owner : 

and had a right to suspend the class until the present when the work was 

plaintiffs should have altered the ship according <^one, giving directions about it, that will be 
to their requirements. Clover y. Hayden. 43 dihhald v. 

L. J., Ch. 665 ; L. E. 17 Eq. 190 ; 29 L. T. 639 ; ^^7* a- ii - a • - 

22 W. R. 254. production of a register containing 

, ‘ ' the names of several owners will not be evidence 

Broduetioa of Doouments-Action in Scotland *° » P'® in abatement by one of them 

—Commission against Chairman and Secretary ?? nonjoinder ot the otheis m an ac^on against 
1 ocuACbwxjr alone. Flower v. ^ounq, 3 Camp. 240, 

- r 3 ^^®d'ction under And see v. 5 Bsp. 31. 

6 & 7 Vict. 0 . 82, s. . 0 , or othemise, for a judge m p - . „ecution of a bill of .sale of a 

chambers to order the chairman and secretary of t . i 

A a^ ai,^ „^a-^ ,• ^“ip to thc defendant is not evidence to charge 

>51.^ furnished to the 

^liewing his assent to such sale, 
by the Scotch com t roi examination or to pi oduce y iVaf noIe 14 Last 226 8 P Conner 

documents specified in the commission. Bnr- T cw;, i Totifftno ■’ ^ ^ 

chard V. MoFarlane, Ex parte, Tvndall and ’ . ^r,r.,.vT •« i w 

An T T o "W Pis? • riQoii o a t? pci son rc^istcicci Jis owner witlioufc h 

W? 6i1’ T p’ ^ knowledge held liable for goods supplie.1 to the 

241 , 6,. L. 1. 283 . / Asp. M. C. 93. Maehell, Ex parte, 2 V. & B. 216 ; 1 Eose. 

447. 

In an action against the owner of a ship for 
lY. OWNERS. stores supplied to her, the register purporting to 

1. B7/0 are. be granted on the oath of "the defendant, and 

Or. Evidence of Ownership — The Register, 40. stating him to be sole owner, is no evidence of 
h. Other Evidence, 42. ownership. Smith v. Fogo^ 3 Camp. 456. 

c. Oenerally, 43. The fact of a person being the registered 

2. Part Owners. owner of a ship, is not of itself eviilonce tliat the 

a. Are Tenants in Common, 44, master has authority to bind him by contracts 

h. Rights and Liabilities between them- for necessaries supplied to the ship, but it must 

selves, 45. be shewn that the master is his agent for that 

e. Rights and Liabilities against and to purpose. Machmzie v. Pooley^ll~'&x. 638; 25 

others, 51. L. J., Ex. 124 ; 4 W. B,. 262. 

d. Refusing to Navigate, 62. . Where a ship sailed for a foreign port, the 

3. Managing Oume7' mid Shipps Husband^ 55* master having a power of attorney from the 

4* Idahillty on Co^dract. owner, and whilst the ship was at the port, the 

a. Necessaries and Repairs, 6L defendant purchased it : — Held, that he did not 

5. Liability of Fart Owners, 66. thereby become liable for necessaries supplied to 

a. In other Oases, 68. ■ the ship by order of the master. J5. 

5. Liability and Mights in Port. ^ . The registered owner of a ship is prim5. facie 

; a. Jnjurj caused by or to Ship, 69* liable for goods furnished for the use of that 

b. Injury to Crew, 73, ship, but such liability may be rebutted by 

e. Unseaworthiness-^Overlpadmg, 73* evidence- of the credit having been given to 
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others, Cox v. Reld^ 1 Car. & P. 602 ; B. & M. 
199. See aUa Ciues ante, cols. 15, seq. 

liability wMIe oa Eegister*] — Where there 
were two joint owners of a ship, and one, by 
private agreement, parted with all his interest in 
his share to the other, to be paid for by bills at 
different dates, but kept his name on the register 
by way of collateral security for the payment of 
the bills ; — Held, that he was liable for repairs 
done to the ship subsequently to such agreement, 
although, he had never afterwards interfered 
in the concern or management of the vessel. 
Dow^ioii V. Leake, D. & B., iN". P. G. 52. 

In order to charge a party, by reason of his 
name appearing on the ship’s register as part 
owner, for repairs done to the ship, it must 
distinctly appear that they were done upon his 
credit, and that the order for them was given 
■svith his authority, express or implied. Curlbig 
V. Bokertfuon, 8 Scott (N.E.) 12 ; 7 Man, &; G. 336 ; 
13 L. J., C, P. 137. 

Where a party takes a share in a ship under 
a conveyance which is void for want of conformity 
with the provisions of the registry acts he is 
not liable to pay for goods supplied for her use, 
unless credit is given to him individually, or he 
has held himself out as owner, or unless he has 
made an express promise to pay, or has received 
profits from the ship. Harrington v. Frg, 9 
Moore, 34-1 : 2 Bing. 179 : 1 Gar. & P. 289 ; B. k M. 
90 ; 3 L. J. (o.s.) C. P. 244-. 

The mere fact of a man’s being registered as a 
part owner of a ship, under an absolute bill of 
sale, which was in fact given as security for 
advances, does not give the ovvner or the master 
(appointed by his co«owner) authority to pledge 
his credit for necessary repairs. Haekwood v. 
Lyall, 17 0. B. 124 ; 25 L. J., C. P. 44, n. ; 
2 Jut*. (N.S.) 44, n. S. V,, Rands v. Thomas, 

M. & S. 244, infra, col. 64. 

The vendor of a ship for a month after the 
sale neglected to have the register indorsed 
pursuant to 34 Geo. 3, c. 6S, s. 15, remaining on 
the register as legal owner. Bepairs were 
meanwhile ordered by the vendee. Held, that 
the vendor was not liable for them. Young v. 
Brander, 8 East, 10. S. P., Melter v. Ilumhle, . 
16 East/l69. 

Ijiability for Wages.] — Owners at Liver- 
pool conveyed the ship to others and the 
certificate of registry was indorsed by the proper : 
officer at Liverpool. The officer in London to 
whom the certificate was transmitted failed to 
enter the indorsement at the custom house in 
London : — Held, that the former owners were not 
liable for seamen’s wages earned after the con- 
veyance. Batch ford v. Meadows, 8 Esp. 69. 

Bankruptcy of Owner — Collision — ^Application 
by Shipwright to have Sums found due in 
Admiralty Action paid out.] — See The Bndeainmr, 
XX. COLLlSIO^", post, col. 729. 

Evidence of Ownership in Criminal Gases.] — 
A murder was committed on board a ship on the 
high seas sailing under the British flag, and the 
accused was brought to England in custody, and 
put on his trial for. the crime. To shew juris- 
diction in the courts of this country, it was 
sought to establish that the ship was a British 
ship, and the register of the ship at the port of 
London was put in, wherein the owner’s name 
was stated to be C. A. Eehder, of 14, London 


Street, city of London, merchant. Eehder was 
alien born, and it did not appear that he was a 
denizen of this country or naturalised. The ship 
was foreign built, and the officers and crew, 
including the accused, w^ere foreigners: — Held, 
That although the register might be prima facie 
evidence of the facts stated therein, and that the 
1 ship was a British ship,’ yet the proof that the 
i owner was alien born I'ebutted the inference 
from the register that he was a British subject, 
and he was therefore disqualified by 17 & 18 Viet! 
c. 104, s. 18, from being the owner of a British 
ship. Reg. v. Bjornsen, L. k C. 545 : 34 L. J., 
M. C. 180 ; 11 Jur. (if.S;) 589 ; 12 L. T. 473 ; 13 
W. B. 664 ; 10 Cox, C. C. 74. 

Held, also, that it would not be presumed that 
he was denizened or naturalised. Jh. 

Entry in the book of registry pursuant to 
6 Geo. 4, c. 1 10, s. 87, of the bill of sale of part of 
a ship held sufficient evidence of ownership in a 
criminal case. Rex v. Philp, I M, C. G. 263. 

Bill for Discovery of Owners.] — Bill in 
chancery for discovery of the part owners of a 
ship to enable the plaintiff to sue at law for 
destruction of his goods on board by fire. Morse 
V. Buckwartli, 2 Vern. 443. S. P., Hmtheote v. 
Fleete, 2 Yern. 442, 

Injury to Person— -Liability.] — A ship, of 
which the defendant was the registered owner, 
was laid up in dock under the charge of a ship- 
keeper, by whom one of the hatchways was 
negligently left open, whereby the plaintiff, wffio 
was lawfully passing over the deck of the ship, 
fell through the hatchway and was injured. At 
the trial of an action to recover compensation, 
it did not appear by whom the shipkeeper was 
appointed, and the only evidence to charge the 
defendant with liability was the ship’s register, 
in which he was described as owner : — PI eld, by 
Blackburn and Lush, JJ . (dissentiente. Mellor, J.), 
that this was primal facie evidence, from which, 
if un rebutted, they might infer that the ship- 
keeper was appointed by the defendant. Hihbs 

V. Ross, 9 B. & S. 655 ; 35 L. J., Q. B. 198 ; L. B. 
1 Q. B. 584 ; 12 Jur. (N.S.) 812 ; 15 L. T. 67 ; 14 

W. E. 914. 

Evidence of Possession.] — Property in a ship 
must be proved by evidence of possession in the 
plaintiff, his vendors or bailees, accompanied 
with a certificate of registry. Pirie v. Anderson, 
4 Taunt. 652 ; 8 Camp, 242. And see Paterson 
V. Hardaere, 4 Taunt. 115. 

Begistered Owner — ^Denial of Interest.] — A., 
whose name has been registered as the part 
' owner of a vessel on the oath of B., and has 
afterwards conveyed such share by deed to B., 

: covenanting for the goodness of his title, cannot 
be admitted to prove by the evidence of B. that 
he has in fact no interest in the vessel. Nielmn 
V. Thomas, 1 Stark. 8x5. And see Watson v. 
Shelley, 1 Term Eep. 801. 


b. Other Evidence. 

Parol.]— If a plaintiff in trover for a ship 
sought to prove Ms title by the register and 
failed; — Held, that, he could not afterwards 
prove a possessory title by parol evidence. 
Shi^riff V. Cabell, 2 Esp. 616. 

Ownership in an action upon a policy may be 



there ia a bill 

or sale or a ship not containiiio: any qualification 
and such unqualified bill of sde^ is entemi 
properly on the register, and. there is also a deed 
of defeasance, making void such biU of sale on 
the payment of a sum of money, the deed of 
"if''"?® ® evidence on the part 

for goods on his 

liability as the registered owner, in order to shew 

? 0^ his ownership. Cb* V 

jSe,d, 1 Car. & P. 602 ; By. & M. 199 ^ ' 


2, Pabt Owsters. 

a. Are Tenants in Gommon. 

r, ^ ‘P common, 

'k°* I, tenants; the other partners have no 

hen therefore on the share of one, a bankrupt 

fiyi^h? yt®" f managing owner for outfit, 
nugnt, ;^c, Ex pa He, 2 V. & B. - 

2 Eosc, 78, n. ; 13 E. E. 73. ■ * -tt.. , 

f mtorested in it 

ah joint tenants, but as tenants in common • 
upon a bankruptcy, therefore, the bankrupt's 
shaie passes to the creditors under the bank- 
ruptcy , without being liable specificalljr to the 

respect of 
for the ship. 


Bisposjessing Owners on Eegister.l _ Th 

DWDOW of ®^‘P’® '■eg'sfor for th 

for innocent purchase 

j the register, n 

Qumre, whether s. S of the Admiralty Court Act 
1861 giving the admiralty court jurisdiction to 

demde questions between co-ownL.iT not “on 
fined to questions between registered co-owner.s. 

V. 

Within 17 & is Viot. c. 104, s. 147 sub.. 1 
Contract to purchase a Share, Effect of l — a 

penson who, though not a registered owner has 
e^ered into a contract enfordeable in eS for 

withfo^bf®" ®hip, is an owner' 

V ct c lor^rf “J’ 17 & 18 i 


Harrison, Ex parte, 2 Rose, 7G, 

Part owners are tenants in coi 
but jointly interested in her u 
ment ; and the law as to the ear 
whether as freight, cargo or ot] 
the general law of partnershii). ( 
h Hare, 395 : 17 L. J., Ch, 323 j ] 

A mandamus to the officers 
register a ship transferred by the 
p£irt owners, merchants, was rctucvii on 
f 1‘® e’cecutor.s of the doceased 
wner ought to have Joined in the trai 
V. pvei-jwol {CuUecUr nf Customu 


M.AS.22.S. V— ,y a 

“‘'’^*§‘‘^00 of a ship agreed with one of the 

& a vnvf P“'’ J'shm'sements 

of a voyage, and m consideration was to liavo 
the proceeds of the freight handed over to him 
Sv^anT?“^ all other charges. He foiled' to 

oblW,f tf f “®"®'’l part owner was 

obliged to do so instead. Both having become 

tnat the ^.signeesof the mortgagee were ontmed . 
bad 

“o* awl this 

' i it joint 1 


advance any money, and the part 
oblipi to do so instead. Bulu hi 
Uiatl'he having been s 

to their fulljhare of the j '' 

had not fulfilled his contract, yet the\nvnSship 
of a vessel is in nommAn •hvii'? T .i 

agreement and dealiiigharnot made 'it joint: 
and that the part owner had no claim on the 
Si advances. ZeHk\ 

claimed a joint 
another who was dead 
in'^Vv^ <^efendant for detaining the ship ; plea 

IsLdd plaintiffjtiie plea 

'Should haye been m abatement. AWmpe y 
Amhws, 3 Bey. 290 ; Carth. 170. 

^A master sued in chanceiy for iol.,. due to him 
on recount of the ship, ■ the executor of a de- 
ceased-part owner i-^Held,. that the other part 


he can take m time of war ifrom the kino-’* 
ana; the title ^ , the ^tormbr ■ owner 
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owner must be a party. Pierson v. Bolbison, 
3 Swaiist. 139, 

Are not Partners.] — Part owners in. a ship are 
not as such partners. Buxtoii y. Snee. 1 Y es. Sen. 
155. And see ffelme v. iSmUh^ infra. 

Part owners formerly held to have a lien on 
the shares of their co-owne.]‘s for payments made 
for goods supplied to the ship. Doddlngion v. 
Hallett^ 1 Yes. Sen. dSG. But this overruled, 
see /A, Suppl. 87 ; 2 Y. A B. 242. Young^ Ex 
]}arte, supra. Green v. Briggs, supra, Marrison, 
Ex parte, supra. 

May he Joint Tenants of a Share.] — Two or 
more persons may hold a share in a ship jointly. 
Hex Y. PMlp, 1 M. C. C. 263. 


■fo. Rig'hts and liabilities between them- 
selves. 

Application of freight — Shipps Outfit.] — A 
part owner of a ship has a right to require the 
gross freight to be applied, in the first place, in 
payment of the expense of the outfit of the ship 
for the voyage in which the freight was eaiuied, 
noth withstanding he might sue his co-owners 
for their proportion of the expenses before the 
adventui-e ends. Green y. Briggs, fi Hare. 395 ; 
17 L, J., Oh. 323 ; 12 Jur, 326. 

The same rule applies to the expenses of repairs 
to the hull of the ship, where such repairs were 
done with a view to the particular adventure 
in wdiich the earnings were made, and without 
which that adventure could not have been 
undertaken. Ih, 

Where Part Mortgaged.] — A part owner of a 
ship, whose share was subject to a mortgage, 
agreed with the other part owner (whose share 
was not subject to any mortgage), but without 
the concurrence of the mortgagee, to purchase 
guano on the joint account of the two part 
owners, and bring it in the ship to England. 
On the completion of the voyage, and when the 
cargo was alK)ut to be discharged, the mortgagee 
took possession : — Held, that he had no claim 
against the owner of the mortgaged share for 
freight, and could, at the utmost, only claim 
to adopt the mortgagor’s contract, and stand in 
his place as the profits of the adventure, after 
deducting all expenses. Alexander v. Simms, 5 
De a. M. & a. 57 ; 23 L. J., Gh. 721 ; 2 W. E. 
329. See S. C., infra. 

SMp owned by Partners.]— If the names of 
two partners in trade appear on the certificate 
of registry as owners of a ship, the registry acts 
do not prevent the shewing how and in what 
proportions the sevei’al owners are respectively 
entitled ; and though the partners may derive 
title under different conve^mnces, yet, if their 
shares "were purchased with the partnership 
funds, and treated by them as partnership pro- 
perty, and the partners became bankrupts, these 
shares, will be considered as the joint property. 
Jo7ws, Ex parte, 4: M, & S, 4:50, 

A ship was purchased by a partner for himself, 
but was paid for out of the partnership, assets. 
The firm became bankrupt Held, that the 
firm had no interest in the ship, or any lien on it 
for the amount of the purchase-money. Walton 
v. Butler, 29 Beav. 428. 
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Interest of Unregistered Partner of Kegistered 
Owner,] — See Campden v. Registka- 

TIOX, supra, col. 30, ' 

Ship’s Expenses— How Recovered. ]—A. and' 
others agreed to run a vessel during the winter 
between two |daces, and to share profits and pay 
expenses ratably according to the capital sub- 
scribed by each ; if the ship’s earnings sliould be 
insufficient to keep A. in funds, each of the sub- 
scribers to pay A. from time to time instalments 
of the capital subscribed. The ship’s earnings 
were insufficient to meet her expenses, which 
w^ere paid by A. ; — Held, tiiat the proper form of 
action for the recovery of such expenses was an 
action against the other subscribers for breach of 
the contract to pay up the instaiments. Brown 
V. Tapseott, 6 M. k W. 119 ; 9 L. J., Ex. 139. 

A part owner of a ship is not necessarily a 
partner ; therefore, a part owner, wdio as ship’s 
husband incurs expense in fitting her out m-aj 
sue his co-owners separately for their shares of 
the expense. JBelme v. Smith. 7 Bing. 709 ; 

5 M. & P. 744 ; 9 L. J. (O.S.) C. P. 206. 

Court of Chancery.] — A court of equity will 
not interfere by injunction to restrain a part 
owner of a ship from retaining part of the 
machinery of the ship, unless the admiralty 
court has been previously applied to, and refused 
to interfere, or can only afford a dilatory and 
inadequate relief. Brennan or Brenan v. Pres- 
to'u, 10 Hare, 331 ; 2 De G. M. & G . 813 ; 1 W. R. 
69, 322. 

Ho question arises as to the jurisdiction of 
this court in enforcing the rights of some 
against the other part owners of a ship, with 
regard to the management of the ship aiid the 
possession of the certificate of registry, where 
those rights are regulated by an agreement 
entered into between all the owners of the ship. 
Barhy v. Baines, 9 Hare, 369 ; 21 L. J., Ch. 801. 

Bill for Account — Parties,] — ^In a bill 

by some part owners for an account against 
others of profits of the ship, all those claiming 
the account must be parties. Aloffnt v. Ear- 
(pnliarson, 2 Bro, C, 0. 338. Overruied, see JYote, 
Ih, 

A suit between two shipowners, and the mort- 
gagee of one, was dealt with as in an adminis- 
tration suit, by first directing the payment of all 
the costs (except the mortgagee’s) out, of the 
fund, and distributing the residue pro rata. 
Alexander v, Simms, 20 Beav. 123 ; 24 L. J-, Ch, 
618. See S, (1, supra. , , 

A, and B., British subjects, purchased and 
repaired an American-built ship, on a joint 
speculation, with a view of employing her in 
the trade between the two countries, until an 
opportunity should occiLr for reselling , her to 
advantage ; for wdiich purpose they procured 
her to be registered in the United States in the 
name of C., a citizen of that country, upon a 
false declaration that she was bona fide the 
sole property of 0. After the ship had made 
several voyages, B., who had had the manage- 
ment of. her, attempted to exclude A. from his 
share in the speculation, and, in spite of the 
dissent of A., sent her on another voyage, to 
America : — Held, that even supposing the 
declaration above mentioned, and the . registra- 
tion thereby effected, to have been a fraud upon 
the American law,' and the .subsequent employ- 
ment of the ship so registered to have, 'been a 


I 
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Transfer of Sliare— Bill of Sale.] —The inanag- 
irig owners of the steamship B. K.*’ in 1882. 
agreed to sell the defeidant V. one sixty-fourth 
share in the B. K.," for which he gave them 
a bill of exchange for 150/., and received from 
them a receipt for the same as ‘d)6ing one sixt%"- 
fonrth share in the s.s.^‘ B.K. ’ In 1888 the 
managing owners sent V. 8/. in respect of profits 
on his share, and subse{{uently sent him a state- 
ment of accounts. No bill of sale was ever 
executed by the managing owners, and it 
appeared that their shares in the “ K.” wci'e 

mortgaged at the time of the sale to V.. and 
that "subsequently they never were in a |)Osirion 
to redeem them. Certain of the owners having 
paid losses incidental to the working of tiie ship, 
xiow sued V. as a co-owner for his proportion 
of the losses : — Held, that notwithstanding the 
receipt by V. of the SI., he was not. eitl ler in law 
or equity^ a co-owner ; that the imu! aging owners 
had no authority to pledge his credit, and that 
therefore he was not liable. 77/t' Jd/fe, 

57 L. T. 208 ; 6 Asp. M. C. 140. 

■Orse of Ship by Part Owner-^Preight.J—Sf. 
contracted with his co-owners for use of ‘'their 
ship on a voyage to S., and he shipped in her 
some thousands of bricks, which, on the arrival 
of the ship, w^ere reduced to dust. Xo freight 
was paid at B.. nor was the dust removed, 
but the agent of the other owners at B. usecl 
it as ballast on a voyage by the same ship 
from S. to C., whei'e it was aokl for a small sum. 
Ill taking the accounts between them, the chief 
clerk chai’ged the ship's husbands with the 
freight of the bricks, allhougU they had received 
no part of it ; and a motion by fheni to vary 
was dismissed, with costs. GitrtTtf v. Jfelhuish, 

4 Jur. (N.S.) 943 ; 8 W. R. 491. 

Fraudulently disposing of Co-owner’s Share.] 

— A part owner cannot sue his co-owner for 
fraudulently disposing of his share in the ship. 
Gvares v. Sa ucer or Satcccr, 1 Keb. 38 ; 1 I.ev. 
29 ; Sir T. Baym. 15. 

Ship’s Money received by Agent of one Part 
Owner— Action by Co-owners.]-— A., B. aful others 
were owners of a ship in the service of the East 
India Co. B, was managing owiku*, arnl 
employed C. as Ids agent for general purposes 
and to receive moneys on account of tlic ship; 

C. keeping a separate account with B. obtain 
payment from the conq)arjy on account <>f the 
ship it was necessary that the receii>t should be 
signed by one or mure of the ifwnei’s, besi<les the 
managing owner, and upon a receipt signed by 
B. and another owner C. received from the eonr- 
pany 2,OOOL and placed it to B.’s credit in his 
books as managing owmer. I’iie part owners 
brought money had and re(^eived to recover the 
balance of that account Held, that V. luul 
received the money as agent for B. and wa.s 
accountable to him only, and that tiie action 
would not lie. Sim,^ v. Mr/Uain or Br/ftcn, 4 
B. & Ad. 375 ; 1 K & M. 594. 

Share of Prize,]— Thirty shares In a privateer 
remaining unsiibscribeci for and taken by the 
managers of the concern on their own aewunt, 
after a valuable, capture, held to be the exclusive 
property of the managers. Bill on behalf of 
the other subscribers dismissed ; since, if tliere 
had been a loss, they could only have been 
answerable to the amount of their own shares* 
BUwl; Y* 2 Ves. 831, . ' . , 
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Liability for Bamages.] — A. and B. were | 
•owners of a ship ; A. working the ship, defraying 
all the expenses, and taking the uncontrolled 
management of her, and paying himself by 
taking two-thirds of the gross earnings ; B. 
taking the remaining one-third as portion : — 
Held, that A. was a hirer of the share of B., 
nnd not the servant or agent of B., so as to 
render B. liable for damages caused by the 
negligence of A. Bernard v. Aarofi, 9 Jur. 

Illegal Capture— Costs.] — I*art owners of a 
privateer must bear costs proportionally of an I 
illegal seizure of a prize at sea. Walton y, JFImi- ' 
hvry^ 2 Vern. 592. 

Bamages between Co-owners.] — Claim for 
damages by some of the part owners against the 
‘Others in co-ownership action. The Ceyloji^ 18 
L. T. 417. 

Money paid for Appointing Master.] — Money 
paid to part owners for their votes in the appoint- 
ment of a captain is no profit of the ship. 
Moffatt V. Farq^iharson, 2 Brd. C. 0. 338. 

Offer to buy Shares of Co-owners— Acceptance 
by Some only,] — In a Scotch action of set and 
sale the pursuer offered to buy the shares of his 
co-owners. One accepted the offer, the other 
•did not : — Held, that the pursuer was not bound 
to buy the shares of one defender only. Ander- 
son V. Sllla7% 22 Ct. of Sess. Cas. (4th ser.) 
105. 

Cost of Insurance.] — Although one of two 
part owners of a ship has no authority as 
such to order insurances to be effected on 
account of the others, yet if they are in partner- 
ship together, an order to insme given by one 
renders all liable. Hooper v. Lushy^ 4 Camp. 
‘66. 

One part owner cannot charge another with 
n-ny part of the 'premium, unless the insurance is 
authorised or ratified by him. Ogle v. Wrang- 
ham^ Abbott on Shipping, 13th ed. 96. 

A., a part owner, assigned his proportion of 
the freight payable in respect of a voyage, to 
€. ; B,, his . co-owner, subsequently, without 
notice of the assignment to C., concurred with A. 
in authorising a broker to pay the insurance 
•of the ship and freight for the voyage : — 
Held, that the costs of such insurance were 
proper expenses of the voyage, and that they 
•ought to be deducted from the freight before 
dividing it between B. and 0. Lindsay v. Oibbs, 
infra. 

Broker's Bill.] — Upon, a settlement of 

accounts at the end of a voyage, one of the ship- 
owners agreed to pay the broker’s bill, and, in 
•consideration, vras allowed a large share of the 
profits. He omitted to pay the broker, who sued 
both owners for the amount. The other owmer 
having paid it : — ^Held, that he might sue him 
for the amount. v. Cutting, 10 Bing. 

436 : 4 M. &c Scott, 826. 

Policy Moneys.] — Where a ship originally 
belonged to one of two partners, and had been 
•conveyed to B. for securing a debt, and B. became 
the sole registered owner of the ship, and after- 
vrards, as agent for both partners, insured the 
ship and freight, and charged them with the 
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premiums ; and, on a loss happening, received 
the money from the underwriters : — Held, that he 
was accountable to the assignees of the surviving 
partner for the surplus, after payment of his 
own debt, and not to the executors of the 
deceased partner, to whom the ship originally 
belonged, JDiicon y, Hamvnd, 2 B. AH. 310. 

Expenses of Earning Freight.] — The wages of 
the captain and seamen of a ship, being the 
expenses which produce the income thereof, are 
proper deductions to be made from the gross 
freight, as between the part owners of the ship 
and the assignees of the freight belonging to the 
other co-owners. Lindsay v. (riMs, 4 Jur. (N.s.) 
779 ; 6 W. R. 733. Afiirmed, 3 De G. & J. 690 ; 
28 L. J., Ch. 692 ; 5 Jur. (n.S.) 376 ; 7 W. B. 
320. See^Sf. 0,, col. 1047. 

Advances for Supplies.] — co-partner in a 
, ship may sue the ship for advances made by him, 
but not if he is interested in the particular 
voyage for which the ship is supplied. The 
Underwinter, 25 L. T. 279 ; 1 Asp. M. 0. 127. 

Liability of Part Owners for Necessaries.] — 

See Darism v. Donaldson, qqI, 52, and 

cases infra, cols. 66, 67. 

Mode of Payment.] — The four defendants and 
B. were the owners in certain shares between 
them, of a ship to which the plaintiffs by order 
of Wh, the ship’s husband, and with the authority 
and consent of the defendants, did certain 
repairs, and upon the account for such repairs 
being .sent in to the ownens, it was arranged 
between W. and the plaintiffs, that it should" be 
paid partly in cash (subject to discount) and 
partly in good bills, and that the total amount 
of the contract should be apportioned between 
the several owners according and in proportion 
to their interest and the number of their respec- 
tive shares in the ship. The necessary calculation 
having been made by W., the account was then 
paid to the plaintiffs through W., partly by a 
cheque of the defendant Andrews, payable to 
W.’s order, and indorsed by him for the amount 
of xAndrews’ proportion, partly by cash payments 
from each of the other three defendants for the 
amount of their respective proportions, and 
partly by a bill at six months, drawn by W. on 
and accepted by B., for the amount of B.'s 
proportion of the account, B.’s bill being dis- 
honoured at inatuiity, the plaintiffs brought an 
action against the defendants to recover from 
them, as joint owners of the ship, the amount of 
such dishonoured bill, in answer to which the 
defendants contended that the plaintiffs, by 
taking B.’s bill, and giving him time, had placed 
his co-debtors, the defendants, in a worse posi- 
tion, and necessarily postponed their remedy 
I against B., and had consequently discharged the 
defendants: — Held, that the defendants were 
bound by the mode of payment adopted, and 
that that circumstance distinguished the case 
from that of principal and surety. Mould v, 
ATidrews^ 35 L. T. SIS ; 3 Asp. M, 0. 32. 

Settlement of Accounts — Majority Bind the 
Rest.] — If the major part of part owners settle 
the ship’s account, it. shall bind the rest. Rohm- 
son V. Thompson^ 1 Vern. 466, 

In all sea-adventures the acts of the majority 
of partners shall bind the whole. Falkland v, 
Cheney.^ 6 Brp. P, 0. 476. 
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Claim against Managing Owners--Eeopening | plead in abatement, tiie other V)art owner mav 
Account^Statnte of Limitations.]— The rela- 1 afterwards sue alone, and the defendant oannot 
tions between co-owners of a vessel engaged in plead in abatement to the second action Seda- 
■toreigfi voyages and her managing owners are, tooHh v. (herend, 7 Term Ron. 279 Uf Add'wn. 
in the absence of any evidence to shew that each v. Overeiuh 0 Term Reu. 76(>‘ 
voyage is a se])arate trading transaction, to be . , 

treated, in relation to the profit and loss on her Liability of Owner for Supplies — Acceptance 
voyages, as a continuous partnership or agency, of Agent’s Draft for Price — Dishonour, j — A 
as the case may be. Consequently the rule as to tradesman who had siqqdied goods to a” ship 
partnership accounts applies, the" accounts may took the acceptance of tiie shipowner’s agent for 
be gone into without any limit as to time, and the amount of his bill for the' goods, and after- 
the statute of limitations does not apply so ''’*'^^rds consented to the renewal of the bill twice, 
long as the partnership or agency is continuous. Upon the agent’s failure and dishorjoui* of the 
The Pomjola, 73 L. T. 512 ; 8 Asp. M. C. 89. t)ill .—Held, that the shipowner wtis liable for 
ev* > ^ price of the goods, although the ag(>ni hati 

Ship s Segister— Detention by Master Part throughout had in his hands monuv of his 
owuer.J— A master, part owner, refusing to principal sufficient to pay for the goods." Jiohbi- 
dehver up the ship s register to the managing mt v. Bead, 9 B. & 0. 449 ; 4 M'a liv 34<) • 7 
owner, held not liable to penalty under 17 & 18 L. J. (o.s.) K. B. 23G. * * ’ 

Yict. c. 104, s. 50. Arlde or IlarMe v. Ile'mell, 

8 El. k Bl. 828 ; 27 L, J., M. 0. 110 ; 4 Jur. (N.s.) Agent— Liability.]— If persons, seim- 

rately interested in aliquot parts of a ship, 
f* 4 . * 1 . A* employ a joint agent, they are liable in the 

contribution to Losses— Power of Majority to aggregate, Pa.mm>e v. Jkmajidd, 1 Stark. 290 
Bind All— Costs of defending Action.] — The . . 

owners of a ship, except A., who had one share, Surviving Part Owner— Trover.] — A surviving 
resided in England, and were found liable in an owner may bring trover .for the whole shim 
action in England to cargo owners for its loss. T^ochwray v. I>iolie7ism^ Comb, 366. 

A., who resided in Scotland, did not join in the iw . m-. , 

defence. The owners were insured by an asso- "^cessaries— Liability of Part Owner.]— The 

elation of which their managing agent was a sold stores .tor a ship to T.. who was 

member. The agent, in his own name, sued the s husband and managing owner. The defen- 
association upon the policy. The action was not . was part owner of this sliip, {ithI was also 
successful, and an appeal was abandoned upon a with T. in the adventure hw wiiieh 

money payment being made by the association rp fitted out. ^ The plaiutiif applied to 

by way of compromise. In an action ao-ainst 4 payment, but did not obtain it. Three 

by the other owners for contribution to the supplied, and again 

loss : — Held, that, notwithstanding the compro- .years after tiiat, the defendant settled 
mise with the insurers, he was liable. BeiirwU ^^pounts with T., and gave him credit for the 
V. McLellan, 17 Ct. of Sess. Gas. (4th ser.) 800. supposing they had been paid 

Held, also, that the costs of defending the after the goods had 

action in England were included in A.’s lia- having become bankrupt, the 

bilities. Ih. plaintiif for the first time applied for payment 

to the defendant, and brought his action for the 
Sale by Part Owners.] — See post, tit, VIII ' — Held, that there had been no 

Balk ani> Transfek. * conduct on the part of the plaintiff as 

AW post, tit. XXVI. Admiralty defendant from ii ability. 

Law aitd Practice. Pamson, v. BmuddMm, 9 Q. B. D. 623 ; 47 L. T. 
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■vviE exorcise a concurrent jurisdiction, by in- 
iunctioH, to restrain the sailing of a vship ^ 

the share of the party complaining shall be 
ascertained, and security given to the amount of 
it. In this case it -vvas referred to the master to 
make the inquiry and to settle the security w 
accordingly. Maly v.' GooclsoJi-i 2 Mer. 7/ ; 16 c< 
E. B. 145. ^ ^ ^ 

Iniunction to restrain the sailing ot vessel ai 
containing goods sold to a person who ^ had vs 
become insolvent, but over which the plaintiff e: 
retained a right of stoppage in transitu, refused. 2 
A court of equity has not jurisdiction^ in any 
case to stop goods* in transitu, semble. Goodhart c 
V. Lowe. 2 J. B49 ; 22 E. E. 164. , 

Injunction to restrain the sailing of a ship ^ 
upon the application of a part owner, refused, ^ 
where the ship was intended to sail the next s 
day, and it did not appear by the affidavit filed o 
in support of the motion, that there were any s 
circumstances to account for the plaintiff’s delay c 
in applying, Christie v. Oraotf^ 2 Mer. 137.^ i 
Semble, "the court of chancery will not, in a t 
case within its jurisdiction, interfere beyond or i 
otherwise than the court of admiralty would r 
interfere, at the suit of some part owners to £ 
restrain the sailing of a ship or control her | 
management .; there being no question as to me ^ 

ownership, and the only dispute being as to the i 

powers of the owners inter se. Casfelii^ Cook, i 
7 Hare, 89 ; 18 L. J., Gh. 148 : 13 Jur. t)7o. £ 

The master of an American vessel arriving in j 
E ngland, authorised by the owners to sell or i 
charter the ship, entered into a charterparty 
with the plaintiff for a voyage to Ceylon and 
back. A few days afterwards the defendant s 
purchased the ship from a party acting under a . 
power of attorney from one of the owners to sell 
her . The greater part of the cargo had been 
put on board under the charter-party. Ihe 
defendant attempted to stop the sailing or the 
ship -.—Held, that the master having authori^ 
to charter the ship, which he had done, and the 
defendant knowing of the charterparty, an in- 
iuBction would lie to restrain the purchasers 
from interfering with the sailing of the ship, in 
pursuance of the charterparty. Messagertes 
Imperiales Co. v. Baines, 7 L. T. 763 ; 11 M . E. 

322. ‘ . 

. Whether the court will grant an injunction 
restraining a party from taking a ship to any 
other than a certain port, thereby in effect com- 
pelling him to proceed to such port, qiH^'e, 
LUgett V. WilUams, 4 Hare, 465 ; 14 L. J., Cm 
459. 

* A shipowner of Hamburg made, at Hamburg, 
an agreement with a domiciled Englishman for 
the sivle to the Enghshmaii of a Hamburg ship 
wiienever she might return from the vo^vage on. 
which she then was. The ship returned, and was 
bv’" the owner ordered to proceed to bundoriand. 
The master of the ship, who was authorised by 
the shipowner to act as his agent in the sale, 
refused to deliver the ship except oip certain 
terms. The purchaser filed a bill against the 
owner and the master for specific performances. 
He obtained leave to substitute service on the 
master for the owmer, and moved for an injunc- 
tion to restrain the defendants fi’om removmg 
the ship out of the jurisdiction. Held, that die 
court had jurisdiction to restrain tbe^ defendants 
from removing the ship, and injunction granteiu 
Ilmt V. Her wig, 42 L. J., Gh. 4.'>7 ; L* E. » 

' 29. H. X. 4-7; 21^. W. E. 663; 2 Asp. 

' M„a63, ^ ■ ; — ' 


Held, that substituted service on the master 
was effectual and proper. 


Application to Chancery to restrain Sailing 
by Minority Owner.]— The court of chancery 
will not restrain a ship from sailing on the appli- 
cation of the owner of the smaller ascertained 
share. The court only interferes where the shares 
are imascertained. The application i^too late 
when the ship is on the point of sailing with 
emigrants. Ilallaran v, Bonal, 9 Ir. Eq. Ecp. 

I 217w ■" 

The proper application in such case is to the 

court of admiralty for security. Ih. 

The defendant, a Spaniard, executed at ban- 
tander, in ' Spain, a mortgage to A. B. ot a 
Spanish vessel, of Which he was the master, to 
secure the repayment by the defendant to_A, B., 
on wdioever in future might represent his right, a 
sum of money and interest ; and the mortgage 
deed contained a proviso that A. B., or wdioever 
might represent him, might exact payment ot 
the loan and interest at any time and in any 
manner. The plaintiff was the transferee of the 
mortgage, and the defendant and the vessel being 
at the port of Q„ within the jurisdiction, the 
ifiainfciff commenced an action against tne 
defendant to enforce the mortgage, and tor an 
injunction to restrain the defendant from remov- 
ing the vessel out of the jurisdiction, and duly 
served the defendant with a copy of the writ. 
He now moved for an interlocutory injunction 
to restrain the defendant from removing ^ the 
vessel out of the jurisdiction until the heaumg : 
—Held, that the court had jurisdiction to grant 
such an injunction, and it was granted accord- 
ingly. Clarering v. Aguire, 5 L. E., ir. 9/. 

Certain persons entered into an agreement in 
writing for forming themselves into a coinpany, 

; one of ■“their rules being to manage the affairs by 
. a committee, but no time being fixed tor the 
- duration of the company. Four of the members 
* took upon themselves the exclusive management 
^ of a ship, the property of the compny, and were 
5 about to send her on a voyage disapproved ot 
1 by some of the members, whereupon the latter 
filed a bill to restrain the four from proceeding 
otherwise than under the direction of the com- 
mittee, and to obtain delivery up of books, Ac, 
a A demurrer for want of equity was allowed. 

Y Miles V. Thomas, 9 Sim. 606. 

^ Ship taken Possession of by Minority Owners 
i and Lost.]— A ship was forcibly taken possession 
■ of by a minority of the part owners, and sent 
r on a voyage on wEich she was lost -.—Held, that 
S trover could not be maintained mid damages tor 
p her loss recovered. Knight v. Coates, 1 E. K., 
n Ir. 53. ¥o)lowiix^ Barnadlshm 'Sf. Chapoian,o\toa, 
IS 4 East, 121 ; BuL H. E. 34. 

,Y Action by Part Owner against Co-Owner— 
0 , Sending Ship to Sea.]— An action does not he at 
n the suit of one part owmer against another tor 
le sending the ship on a voyage without the plam- 
!S. tiff’s assent, whereby the plaintiff lost his shaiu 
le Gnires v. Sawcer, 1 Lev, 29 ; 1 Iveb. 38 ; bn i. 

ig XXVI. Admibaity Law and 

ae Eeaotiojb,T6. Ebstbaint, infra. 

d! Dissenting Part Owners— Sharing Profits.-— A 
8 part owner of a ship, which had been let to the 
;p. East India Company for a voyage to India, attu 
.. 1 the other, part-owner had expended a large sun 
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in repairing and fitting it out for the voyage, charges the other owners, particularly if the bill 
arrested the ship by process out of the admiralty is renewed. Heed v, IVkitr. H Esp. 122. 
court, and compelled the other part owner to Necessaries were furnished to a ship on the 
give security for his share ; the ship afterwards order of the ship’s husband (himself a part 
sailed to India and rcturaed home : — Held, that .owner), by whom alone the ship was managed ; 
the part owner who had taken the security was — Held, tliat the co-owners were liable, although 
not entitled to. any share of the profits of the part of the supplies had been paid for by bills 
voyage, but was bound to pay his portion of the drawn by the ship’s husband upon the brokers 
repairs and outtit. Davis y, Johnston^ 4 Sim. of the ship : and on the bankruptcy of the latter, 
530. the plaintiff had proved against their estate for 

A <lissentang part owner •who takes security the balance. Wkltioellw Perrin, 4 C. B. (N.s.) 
in admiralty for the return of the ship is not 412. 

entitled to share in her earnings, Amn,^ Ca, in Necessaries supplied to foreign ship in England 
Oh., pt. 2, 36. And see iSkinner, 230, on order of part owner do not create a maritime 

infra. lien. See The Heinrich Pjorn, post. tit. XXVI, 

Admiralty Law AND l^KACTicE, eoL 966. 

Bearing Loss.] — If the ship is lost, a 

partownerwhodoesnotdissentfromthevoyage Eecovery from Part Owners.]— A part 

bears his share of Die yj7idohala„iy^ owner of a ship is not necessarily a paitner ; 

P. H. 4.. ; supra, col. 4 /. ^ Aiiter, if he expressly therefore a part owner, who, as a ship’s husband, 
dissents, Morn v. (rdjmi, mtra.^ ^ incurs the expense of the outfits, may sue the 

One part ownier of a ship freighted against the other part owners separately for their respective 
esp’ress disseixt of the other : the ship and cargo of the expense. JMnw v. Smith, 7 Bing. 

are lost ; the loss falls whoUy on the partner who 709 ; 5 M. & P. 744 ; 9 L. J. (o.S.) C. P.’ 206. 
freighted. Gdpin^ Ambi. 255. N. B., several co-owners who acts as ship's 

Strelly y. B infra, is wrongly reported. husband, is only entitled to charge the cost price 
A., one of three part owners of a ship, refuses supplies to the ship furnishetl by him in the 
to navigate ; B. and C., the other two, navigate coyi-ge his business. PdteMe y, Chujper^ 
without his consent, and ship is lost in the ge^-v 344 

voyage. A. shall bear his proportion of the loss Action against one of the owners for 

for he would have been entitled to an account of ^ the order of the ship's 

the profits, btrellif v. Wumn, 1 A ern. 297; j^x^gband, such owner will be liable, unless it is 
bkniner, 230. , , ^ , shewn that the dealing was, that the person who 

If a dispnting part owner does not expressly xiij-ected the work to be done should be looked to 
prohibit tlie voyage he shall have aa aoconnt. of exeliisivclY. Tlummon v. luidi-n. 4 Car. & P. 
the profits ; if the ship is lost, he shall not be 
answered his part. A Skinner, 230. 

Releasing Ship from Arrest.] — A managing 
3. Managing Ownek and Ship’s Hcsband. owner has power to release a vessel from arrest 

under an order of the court of admiralty, in 
Authority of Managing Owner to Bind other order that she may prosecute her voyage* and 
Owners for Ship’s Necessaries.] — W. was the earn freight; and he is not bound to do this 
registered owner of certain shares in a ship, and at his own expense, but may release the ship 
hatl been entered on the register as managing according to the rules of the court, by procuring 
ownei'. The defendant subsequently became the bail for damages and costs. Darker\, Eighley, 
registered owner of other shares in the ship. 15 0. B. (N.s.) 27; 32 L. J., 0. P. 270; 10 Jur. 
The defendant was not aware in fact that W. was (n.s.) 391 ; 9 L. T. 228 ; 11 W, R. 968. 
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_ I made of the ship and her concerns ” and the net 
•e^der' “ofdjtarsrS not Iwlitnf thfnet “ofite, 

S-ssfer'SsWfi 

libsf-rrY«'sxr““.i 

V .0^^; .K':* 

sli“s/r5?-r.hTS“S « 

E=wk?s-&«|5 

of shares ■ but will not order, before the refer- 
ence, a sale of the defendant’s shares to satisfy 
the plaintiSs’ costs and any sum found due at 
thetefeience. T/,e iTuffe o, L. 1. o42 , 

general 1 3 Asp. M. 0. 51S. 

' " Authority to pledge Owner’s Credit for Costs 

ofictten. 1 — A ship’s® husband has no authority 

to pS iis owne?’A credit for the exposes of a 
law suit. Cumpiell v. Stem, fa Dow, Ufa- 

May deduct Expenses from gross Ereight. W 

A *ip’s husband, who had advanced for outhte 
and disbursements of the ship f™?® 
exceedina the money i-eceived under the cnaiter 
party at the commencement of the voyap, ha^ 
bSore the freight was delivered, obtamed^ a loan 
bv deDOsit of the charterparty to relieve 
from his advances on account of the ship. 
by one of the part owners f 
hnciband from receiving or dealmg witlr_ tne 
refused with costs/the ship’s 

bpim? entitled to receive the freight and dedu^^^^ 

his disbursements, and his conduct not having 
: bten rimproper'a. to justify ot 

; this right. Harris y. Beyiiolds, iw. li. 

' Wo.', mug Part Owners— Bight to sue for 
^ Su?]^L®fumished.]-Someof the Pint owners 

^ of a ship, acting as managers on h^alf of the 
^ owners generally, furnishing supplies for fee 
^ voyage, areentitled to sue for an <if the 

® trinslultions between themselves and the other 
® owners. Fiiww v. J’wf, 39 L. J., Oh. b^so. 

Cost Price only.!— One of several oo-ownera of 

■e a ship, who acts as ship’s husband, is only entitM 

't to charge the cost price of snpplies to the ship 
>f furuisbfid bv him in the course ol his busmes . 


Ship’s Husband-Duty to Account-Interest. 

Proceeds of PrizeB.]-Owners of a pnvatem j piofats 

acting for themselves and crew m the sale c. , _ 
prizes, having neglected to 
delayed distribution of proceeds char 
interest on balances and costs. Pearse v 
1 Jac. & Walk. 135 ; 20 E. E. 258. 

Eight to Advances out of Freight^ 
of a ship’s husband to be repaid out 

s made on account or 

a or retainer and not in 

on the freight ; and there- 
.frbm his oihce by the owners , ^ 
ution to receive the ,freigbtv| tee 

iterest in the freight - 
0 it as against the ownera. 

48 L. J., Ex. 80; A Ex. D. 

26 W. B. 672 ; 4 Asp. M. 0. 


an assignee 
maintain a 
Bey non v. 

263 ; 39 L. 

10--C. A. 

in respect of the ship, and for his g . 
olfairs. The ship was chartered by the East Inclia 

hythe rules of ^ D 

corner, in addition to C., the ship s husband. D., 
who knew that C. was only part o\jnei, but 
was never controlled by the others, placed the 

rount o'; freights received to 

c., as ship’s owner, and kept a ^ 

responsiWlity was to executors. » 
Britten, or Brittain, I N. & M. 

376. See Walshe v. Proran, post, col. 389. 

Assignment of Freight to secure 

— S. &® Co. were owners of seven-eighths o . 
American vessel and ships hnsbands. t. - 
o^er of the remaining eighth, and was captai 
of the vessel, which was dispatched on a y f 
to Liverpool. Before the ' 

larffe sum in repairs, and foi the purpose 
takin® up bills which they had accepted i 
aTunt of the repairs, they boivowed a su 
of money from the plaintiffs, and assign^ t 
freight to them by way of security. On t, 
arrival of the vessel in 

rjbtained an iniunction to prevent 1. from lec 

biTthe freight :-Held, that a part owner, w 
ing tne ' , v,. as agaii 


-Per Lord Esher, 
of a ship is the 


Authority 

nanagihg owner 
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shares. The Ma, 55 L. T. 5!) ; 6 Asp. M. C. 21. 

Bee also The Dora Ihdly. post, coL 05. 

Co-ownersMp Action — ^Accouuts of Managing 
Owner.] — See The Charles Jackson, Gowea v. 
Sj)rott, post, col. 059. 

Claim against Managing Owner — Statute of 
Limitations — Opening Account.] — See The Don- 
gala, 78 L. T. 512, supra, eol. 51. 

K,igkt to Commission.] — The maiiagino: owner 
of a ship is comiieteiit to appoint himself to act 
as broker to the shi}) in collecting and distribut- 
ing the freight, there being no incompatibility 
between those services (as, seinble, there would 
be between the services of a ship's chandler or a 
ship’s carpenter) and his tiducjary character 
as managing owner. Smith v. Lay^ 8 K. & J, 
105. 

But, before allowing him a commission in 
respect of the services in question, the court 
directed an inquiry whether, according to the 
custom of shipowners or otherwise, he, being 
managing owner, was entitled to any and what 
commission in respect of duties performed by 
him, and which duties are ordinarily performed 
by shipbrokers. Ih. 

A part owner being the manager of a ship, 
is entitled to remuneration for his services, but 
there is no fixed rate applicable. The IMercdith^ 
or WUte V. Ditch field, 10 1\ D. 69 ; 52 L. T. 520 ; 
5 Asp, M. C. 4.00.‘ 

The procuring of charters and freights is one of 
the ordinary duties incidental to the position of 
a managing owner of a ship ; and in the absence 
of a special contract he is not entitled to retain, 
as against the ship, (!oni missions on the charters 
or freights procured, whether he is acting as 
shipbrokcr himself or employing other brokers. 
Williamson v. lline, 60 .L. J., Oh, 128; [1891] 

, 1 Ch. D. 890 ; 68 .L. T. 682 ; 89 W. R. 289 ; 6 
^ Asp. M. C. 559. 

I A part owner acted as ship’s husband without 
agi’cement for commission ; his predecessor had 
1 acted in the same way, and had received commis- 
! sion : — Held, entitled to reasonable remunera- 
' tion. Salter v. Adey, 21- L. T. 229 ; 1 Jur. (jsr.s.) 
j 980. 

I The directors of a company owning vessels 
I cannot authorise one of themselves to act as hus- 
; band of one of the vessels, and to receive the usual 
remuneration of a ship’s husband. Benson v. 
Heathorn, 1 Y. ^ Coll. C. C. 826. 

In the absence of an agreement, serable, a part 
owner acting as ship’s husband is not entitled to 
charge commission. Miller v. Maeliay, 34 Bcav, 
295 ; see also S. €., 81 Beav. 77. 

Ship’s Hushand—Commissions not accounted 
for — Right of a single Part Owner to sue.] — A 
single part owner may sue the shi};)’s husband for 
an account of rebates of commissions allowed 
to him by brokers. Manners v. Maehnrn, 10 
Ct. of Sess. Cas. (4th ser.) 899. 

Commission retained — Concealment.]— A., B. 
and C. being joint owners in a vessel, it tvas 
agreed that A. should act as the ship’s husband 
and broker, and be entitled 'to commission* on 
“ gross freight ” ; and in case of gross negligence 
or fraud on the part of A., that B. and C. might 
put' an end to the agreement by notice and pur- 
chase of A.’s shares, A. effecteil a charterparty 
of the vessel, tlie charterer paying all expenses, 
and 130L per week for the ship, and 4Law.eek to 


agent of each co-owmer separately, and each 
co-owner may retract his authority to the 
managing owmer without consulting the other 
co-ownei^5. The Vindohala, supra, coL, 47, 

Duty to Account — Co-ownership Action.] — 
It is the duty of a managing owner- to account 
to his co-owners for the ship’s earnings and dis- 
bursenierits within a reasonable time, but what is 
a reasonable time must depend upon the circum- 
stances of each case. There is no fixed rule that 
a ship’s accounts are to be ready before she sails 
on her next vovage. The Monnt Ve7*non, 64 L, T. 
148 ; 7 Asp. M. C. 82, 

Powers and Duties of.] — Powers and duties of 
the managing owners of a ship, as between them- 
selves and the other part owners, Darhy v. 
Baines, 9 Hare, 369 ; 21 L. J., Ch. 801. 

Gonstructiori of an agreement, entered into by 
the part owners of a ship, with regard to the 
management of the ship, and the allowance for 
brokerage and commission. Ih, 

Account with Banker.] — The managing owner 
of a ship chartered by the East India Company 
receives the warrants for the freight, and pays 
them into a banker’s in his own name, drawing 
cheques from time to time for various sums out 
of the proceeds, part of which are applied for the i 
use of the ship, and part for other purposes : — i 
Held, that the other part owmers have no lien 
on this fund in the bands of the bankers, nor 
any claim against the bankers as their debtors. 
Grihhle, parte, 8 I)eac. k C. 889. 

Cancelling Charterparty.] — ^A ship’s husband, 
as such, has no authority to bind the shipowner 
to pay money to the charterer in consideration of 
the cancellation of the charterparty. Thomas v. 
Lewis or Oxley, 48 L. J., Ex, 7 ; 4 Ex. D, 18 ; 
39 L. T. 669 : 27 W. R. Ill ; 4 Asp. M. C, 51. 

Mortgage of Warrant for Freight.]— Where 
A., as the managing owner of a vessel, was per- 
mitted by the other owners to have possession of 
two warrants or orders of the East India Com- 
pany to-pay to the owners or bearer the sum of 
money therein mentioned, for freight, and A. 
deposited those warrants in the hands of his 
bankers, and they received the money due on 
them, and' gave him credit for it on account • 
Held, in an action brought after A,’s death by the 
surviving piart owners against the bankers, that 
on proof of these facts they could not recover 
the money, because it was not; shown that the 
Joan . was upon their account,, for the fact of 
the warrants being the property of all the part 
owners when placed in the banker’.s hands, was, 
upon the evidence, consistent with the supposi- 
tion that the loan of the proceeds to the bankers 
was A.’s loan. Sims v. Bond, 2' k M. 608 ; 

; Payment to— Misapplication — ^Rights of Owner 
paying,] — Where a part owner of a ship pays to 
the managing owner his, contribution due upon 
the ship’s accounts as agreed between the co- 
owners, the managing owner receives such contn*- 
, button as agent f or all .the ownens ; and in the 
event of the managing owner misapplying such 
payment to his own, use, an,d not paying the 
Shipp's accounts therewith, the eohtribu ting owner 
is entitled to be credited with the amount so 
but all tbe owners, innst, 
make' good, the defalpa^tions id pr^por^ion-^_ their' 
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id C., I agent for the purpose of ordering such iieces- 
week . .saries,.' The Great Th^ernj Ii. 

' L. T. 667. 

The master’s contract cannot bind the owner, 

has been 
i or nnless/tBc/' owner' b'asf: 

j:-— ^ 'ord"^ or deed, held out the master as his 

tlje usual tei'ins of the owners of the | m'aster, and thereby induced the vendor to supply 

the necessaries upon the credit of the owner. Ih, 
The master, both at home and abroad, has 
authority to bind the owners for repairs or stores 
ordered by him which are necessary foiv to 
;ned the notice I equipment and navigation of the ship in the 
voyage or trade in jvvhicb the owners employ her. 


of the 4Z. a week was such a f raud on B. and C. 

that it entitled them to put an end to the agree- unless authority to bind the owner 
rnent ; that the fraud could not be justified on actually ^given^to him 
the ground that, had the charterparty been by w< " 

effected on,,t'..^. f — - -f — 

vessel paying the usual expenses of the ship, A. 
could Ixave been entitled to as large a sum by 
way of commission on gross freight. Bremn v. 

Pmtoa, 2 W. B. IBS. 

Semhle^ that B., having once sig] 

to nut an end to the agreement, could not after „ „ ... 

wards withdraw Jh, Frost v. Oliver^ 1 Bl. & Bl, 301 ; 1 C. L. B. 1003 ; 

22 L. J., Q. B. 353 ; 18 Jmv im. 

Charges given by — Eight of Co-owners — 

Mortgagee.]— See The Famt, post, col. 182. Croods supplied on Order of Ship’s Husband.] — 

T»* j n o TT Ovmers are liable for necessaries supplied to the 

Authority of Master to Bind.] bee v. ship iipon the order of the ship’s husband. ToUoii 

Mastek, post, cols. 83, seq. y. js[allett, Ambl. 270. 

Duty as to Cargo on Failure of Consignee to 
take Delivery.] — See The dim Macdonald^ post, 
col. 539. 


Eepairs— Bower of Managing Owner. ] — W here 
a vessel is in a home port and the owners acces- 
sible, the managing owner cannot, without 
Eight to Sell Ship.]— 5«e VIII. Sale and I authority, bind his co-owners for extensive 
Tuatstspe-h structural repairs. Steele v. Bixon^ 3 Ct. of 

Sess. Cas. (4th ser.) 1003. 

4. Liability ok Coktract. Liability of Owner and Master.] — The repairer 

a. Seoessaries and Repairs. has his election to sue the master or 

the owner ; but if he undertakes on a special 
Authority of Master to Bind.] — Whoever promise from either, the other is discharged, 
supplies a ship with necessaries has a treble Garnham v. Bennett, 2 Str. 816; MonJuns v. 
security: 1, the person of the master; 2, the Cas. t. Hard. 376. 

specific ship ; and 3, the personal security of 

the owners. Bich v. Coe^ 2 Oowp. 639 ; 1 Term Order for Eepairs by one not Owner.] — A 
Bep. 108, n. S. P., Bland, Fx jyarte, 2 Bose, person who gives the order for repairs may be 
91 ; aliter later cases. Allport v. I'homas, Giib. liable though he is not the owner. Tihhald v. 
227. ' Wood, 1 F. & F. 287. 

Contract by master for necessary goods sup- 
plied to the ship binds the owner ; decree against Goods supplied on Master’s Order at Home 
part owners pro ratd. Speer man v. Begrare, Port.] — The master has authority by law to 
2 Yern. 643 ; Cary v. White, 5 Brown, P. C‘. 323 ; pledge the credit of his owner, resident in 
1 Abr. Eq. Ca. 722. England, for money advanced to the master in 

The plaintiff proved that he supplied goods, an English port where the owner has no agent, 
and did work to lit out the ship ‘‘Progt-ess ” then in if such advance of money was necessary for the 
London, in dock ; that the orders were given by prosecution of the voyage ; and whether it was 
T,, who appeared in the register as master, and so or not is a question for the jury. Arthnr v. 
that the defendant appeared on the register as Barton, 6 M. & W. 138 ; 9 L. J., Ex. 187. 

Owner. Some evidence was given, from which Where clothes have been supplied to a ship’s 
it might be inferred that T. was appointed by creW on the orders of the master, in' a port 
the defendant. The defendant proved that he within a day’s post of the residence of the 
had agreed to sell the ship to G. ; that T. was owners of the vessel, and an undertaking to pay 
appointed master by G., and gave the orders for given by the master, the value of the goods 
G’., and that the defendant afterwards resumed cannot be recovered from the owners. Cntrmi 
possession of the vessel. The judge directed the v. Wood, 15 L. T. 592. 

jury, that if T. acted as master with the defen- In an action against an owner to recover 
dant’s privity and consent, and the goods were money, advanced to the captain for the use of 
boiia fide supplied on the credit of the owner, the Ship whilst in a home port : — Held, that the 
the defendant wus liable, and tlaat, though the only question for the jury was,' whether the 
defendant’s evidence was believed, he was not captain’s position was such as to constitute him 
conclusively entitled to a verdict : — Held, that the authorised agent of the owner, in order to 
thedefendant was not liable for the goods ordered procure ' such advances'; and that the state of 
by T. unless he had sanctioned his appearing to the accounts between the captain and the owner 
be his captain, acting for him, and the goods at the time had nothing to do with the case, 
were supplied on the 'faith of T.’s being so, and, Williammn y. Page, 1 Oal*. & K, 581. 
consequently, that the direction was wrong. In a home port, as well as a foreign one, the 
Mitolwson V. Olioer, 5 EL & BL 419 ; 25 L. J., master has implied authority to borrow inoney 
Q. B. 39 ; 1 Jur. (K.s.) 900— Ex. Oh. on the owner’s credit in case of necesjsity . Stom^- 

The liability of an owner to pay for repairs V.. 2 Q* B, 431, ii. 

and equipments oixiered by the master depends, But the ha'aster had ud implied authority* to 
not upon the ground of ownership of the vessel, pledge, thbrowrier’s’ eredit in respect Of necessary 
but upon the ground of a contract made with supplies and -adyances for the use of' the top 
the vendor by' a person who was the owner’s during several -weeks while she lay at Hewport, 
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Monmouthshire ; the owner during all that time | 
having resided at Plymouth, and nothing appear- 1 
ing to have prevented communication, if desired, : 
between the master and owner. Ih, ^ \ 

In a home port, the master has. the implied | 
authority to borrow money for the necessary use ; 
of the ship, if the owner is absent, and no com- 
munication with him can be had without great ; 
prej udice and delay. Johm v. Siwotis, 2 Q. B. 425. 

A vessel having been a fortnight wind-bound ] 
at Newport, her owner residing at Exeter, one I 
day’s post from Newport, the master borrowed 51. 1 
from a broker, in order to enable him to purchase 
provisions necessary for the use of the ship : — 
Held, that the jury was justified in inferring 
that there was such a reasonable necessity for 
borrowing the money as to render the owner 
liable for it, though there was no proof that the 
goods might not have been obtained by the 
master on credit, Edwards v. Ilavill, 14 C. B. 
107 ; 2 C. L. B. 1343 ; 23 L. J., C. P. 8 ; 17 Jar. 
U0a;2W. E. 12. 

A shipowner (in England) is liable for money | 
advanced to the master at his request, for the | 
necessary use of the ship after her arrival in an 
English port, nor is the consent of the owner 
necessary to establish his responsibility. Jl-ohin- 
so'H V. Lyallj 7 Price, 592. 

Abroad.] — An owner of a vessel is liable for 
money supplied to the captain in a foreign port, 
provided the supply is absolutely necessary for 
tbe use of the vessel. Rocker v. Busker^ b Stark. 
27; 18 B. E. 742. 

The plaintiff must shew that it was necessary 
to borrow the money, and must prove the actual 
application of it. Bogle v. Atty^ Gow, 50, 

It is not sufficient to prove the advance of a 
much larger sum than was necessary for the use 
of the ship, and an application of part of that 
sum to such uses, and that the residue was placed 
to the private account of the captain. Palmer 
V. Goocli^ 2 Stark. 428. 

A shipowner is not only liable for necessary 
repairs done to a ship by tbe master’s order, but 
for such as are lit and proper for the vessel 
on her voyage, and such as a prudent owner, 
if present himself, would order. Welster v. 
Seekamp, 4 B. Aid. 352 ; 23 B. R. 307. 

An owner is not liable for money advanced 
to the master, and expended by him in the 
necessary use of the ship, unless the money is 
advanced expressly for that purpose. Thacker 
Y. Moates, 1 M. &; Bob. 79. 

The master drew bills on his owners for dis- 
bursements at a foreign port by charterer’s 
agent, which were dishonoured. The disburse- 
ments were not necessary : — Held, that the 
owners were not liable for exchange and re- 
exchange, Strickland v. JVeUs07ij 7 Ot. of Sess. 
Cas. (3rd ser.) 400, 

I^iabiiity of intended Transferee of Ship — 
Agreement to accept Bills of Owner for Repairs,] 

— A shipowner being indebted to his agent 
transferred the ship to the agent tinder an 
agreement that the agent should accept the 
shipowner’s draft for the amount of repairs to 
the ship owing to the shipwright. The agree- 
ment was not communicated, to the shipwright. 
The shipowner became bankrupt without having 
drawn upon the agent : — Held, that the ship- 
wright could not recover for the amount of 
repairs against the agent. Ratte^ihiry Y. JPenton.^ 

- iC, BOS j a L. J., 203. ,, , 
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Onus of Proof.] — In an action against a ship- 
owner for goods supplied and money lent the 
master at a foreign port, the onus is on the plain- 
tiff to prove that the goods and money supplietl 
were necessaries. Mackintosh v. Mlteheson. 4 
Ex. 175 ; 18 L. J., Ex. 385. 

The presumption that repairs to the ship 
ordered by the master are uiKier an impiied 
authority from the owner may be rebuttecl by 
circumstances, as v/here the master pu'oinises to- 
pay cash and no mention is made of the owner. 
Gordoii v. Jiare^ 1 L. J. (O.s.) K. B. 70. 

Evidence of Ownership — Register.] — The de- 
fendant living at Yarmouth was one of the regi.s- 
tered owners of a ship at Yarmouth, The pi aintiff 
at the order of the master, through the direction 
of P., who had been ship’s husband, supplied 
necessaries to the ship for her voyage. It did 
not appear whether P. was a registered co-owncr, 
or whether he acted as ship’s husband 'witli the 
assent of the defendant. In an action by the 
plaintiff against the defendant for the price of 
the necessaries, the plaintiff was nonsuited. 
There was evidence that the defendant bad been 
on board, and had made inquiries as to repairs 
which were being clone to the ship -Held, that 
there must be a new trial. Burton v. Burton, 
1 L. T, 552. 

The defendant in an action for goods supplied 
to a ship is not liable where, although on tbe 
register as part owner, he never was a part owner ; 
although in order to clear the title after the 
supply of the goods, he executed a bill of sale 
containing a covenant for title. Bands v. 
Thomas, 5 M. A S. 244. S. P., Ilex v. Teal, 11 
East, 307 ; 10 R. B. 510. 

In an action against A. for the costs of repairs 
ordered by the master it was proved that he said 
he was the largest part owmer ; that the repairs 
were neccvssary ; that credit was given to the 
I master only ; and that the defendant was the 
I sole registered owner. Verdict for the plaintiff 
but new trial ordered on tbe ground that there 
was no evidence to go to the jury. Pearson v. 
MU, 12 Ij. T. 607 ; 13 W. B. 967. 

And see III. Begistbatiok, ante ; and Cases, 
ante, col. 40. 

Liability for Disbursements — Coals — Charter- 
party.] — See The Durham (My, post, col, 249. 

Ship transferred at Sea—* Liability of Trans- 
feree on Contracts of Master.] — ^The liability of 
the owner for acts of the master arises solely 
from the relation of principal and agent : and in 
order to make a person liable, such relation must 
be shewn, either expressedly or impliedly, to 
exist between him and the master. Myei's v. 
Willis, 18 0. B. 886 ; 25 L. J., 0. P. 255 ; 4 
W. B. 637-~-Ex. Oh. 

The owner of a ship, which was then at sea, 
transferred it to the <lefendant by absolute bill 
of sale, and the transfer was duly registered. 
The bill of sale was in fact intended only as a 
collateral security for a loan, and the {lefendaiit 
in no way interfered with the ship. While 
abroad the master entered into contracts (which 
were within his general authority) with the 
plaintiff, neither party being aware of the 
transfer to the defendant : — Held, that he was 
not liable on these contracts, as there was. no 
evidence of authority from him to the master to 
act as his agent. IK 



Sale of Ship-Goods supplied oeiore ^ 

pleted.]-See An Arrm Trailer, In le, 1 Ime.g^^l a si 

Ir. Eep. Eq. 316, inti-a, col. 68. ignorance of there being 

rovenant hr Master to Kepair.]— port, furnishes goods or 
Tbough of SunheCn«’s“uthorit 

shall beneiit, aBfl on his goods or advancing the mone^ 

employ he . jier at his own sole cost of knowing that an ngnnt a 

part that for neoes- furnish what was requisite toi 

and charge, the ow nets aic s appointed by the owner to i 

The registered owners of a stcaiu-toat^^^ Abandonment to TTuderwri 

to A„ the o^‘f“^i/p°en,nnos to be repaired by is liable tor stores and nece 
the’Sri^ wlnfwere’to Appoint an engineer :— the order of the.sripercavgo,^ 

i? dTw riiP owners were not liable for repaire and liberation o. 

Held thr the engine. /?>. although the supp 

°“5isti"nefls not liable for tu'ticles aonment by the owner 
furnishedVithout his order for *e repan^of Mitchell v. C-,, 

’^®^i!V^”*trreuah- thCship dming that term. Disbursemmts 

^Cr wSere isVo chakerparty unless the Ship-biokem made disbursements for a Crorn 
.oods wm-e ordered by the agent of the owner, oi ship and took 
Weheneacialtohim. Ih. „epted. ' 

i,rv“« ss £;iXV»»ssx<to sas ^.s. 

lr7 ?p2 J^ ^tQ Banmwoll ^ 

'Von Carl SeJieihler v. Furness, post, col. 23 1. Bo 

. , , x- 1 Owners’ Liability — do 

Where Express Stipulation in -^it was agreed by cha 

—Where A., charterer of a Yessei, y _ nients at the port of loa( 

charterpartv, agreed that, on the arriM^ ' -py charterers’ agents > 

ship at the* outward port, he would, thioii^ _ agents refused to nu 

a^rthere, supply cash to the master for ^ ^ ship. 

disbursement of the vessel, to tion on the freight :—H 

to be drawn by the master ontlie oymti , ani to give such ohli^ 

Z the arrival of the vesse there, the agent were liable to t 


b to Tfuderwriters.]— The owner 
>res and necessaries supplied, toy 

after the detention 
of "tire vessel by a foreign power, 
Dplies are afforded after an aban- 

J to the underwriters. 

: Cfiennie, 1 Stark. 230 ; IS B. B. 7ho. 

ments — Advanees ^ 

.Inability of *fnmn 

clClU Uiovw-i.iov.-t*’-'..*-- --- , 

hills for the amount drawn by 

the" master on the owners, 

~ The brokers sued the mastei in 
le bills but failed on a technical plea. 
Led the owners in Scotland on the 
hat by electing to sue the master 

r obtained iudgment, ,the 
j not barred. v. 

8 Ct. of Bess. Ca. (4th ser.) 642. 

rs’ LiabUity— Bond on Freight— Master.] 

IS at'reed by charterparty that dishuibe-, 
,t the port of loading should 
rterers’ agents on account ot 
iuts refused to make the advances without 
on the ship. The master gave an obhgs^. 
.V. „ . _Wairi f.hat the iiiastei had 



SHIPPING— IV. Owners, 


Wilful Act of Crew— liability— 5’isMiig Boat 
worked ‘ ‘ on BeaP’ — Crew cutting' ISTets adrift. ] — 

The owner of a fishing boat let out “on deal” 
held liable for loss of nets of a stranger cut adrift 
by the crew to save their own. J/‘ Ghm v. Ander- 
son, 22 Ct. of Sess. Cas. (4th ser.) 274. 
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b. Injury to Crew. Trade Keguiations ot August, 1881, be provided 

with shifting-boards in the lower hold. By 
See alfio Y.I. SEAMEN, infra. paragraph 4 (b') of these regulations — which 

Expense of curing seaman mjured-Siupowner tliat feeder shaU be fitted to feed the 

lioM, T? * IB mi «o !>•>« pgqi gi'am earned m the between-dedvs, suuh feeders 

liable-17 & 18 Vict. c 104 ss 328, m ^ j ^ j ^ ^ j 

Injury receive,n,y a seaman by a partmonte they feed-it is intended that the 

ship yd inakmg her a ymi ete ujyh is feeiHng the grain carried in the botween- 

iiijuiy lecLUed n tilt . ia iinVilo W tlip decks shall contain not less than 2 per cent, of 

ho belongs ; and the shipowner s ingle for the ^ compartments in the between- 

9H7 ’ declS which they feed, and. of the grain in the 
1 Ct. of bess. Cas. (Ith ser.) 447 , ij2 L. 1. 2b7. eompartmenta. 

««« 454 . 1 loxxr B-otlibuTUy 57 L. J., Adm. 90; 13 P. 1). 110 ; 

Yolenti non fit injuria. j 1 he common law p-« t rp «79 * q 7 w T? T58 * Ac?n AT n 
rule that a servant working in the face of known , o7 V\. li. lo 8 , b Asp. iM. O. 83^. 

danger cannot claim damyes fmm his master xi,ater_Exoessiye Deck Cargo-Merchant 
doeyot yp y to seamen on board s^ Shipping Act, 1894, s. 451.]-lee Jforru r. 

weU V. Jlutchi'nson, 13 Ct. of bess. Cas. (4th sti.) 0 O j_ p_ 64 ^ 4 ^ 50 g_ 

Shipowner ana Steveyrejoint-Wrong-doers- g_ as Oaebieb. 

Contribution.] — 8 ee P«7/«er v. TP i£?7^, supra. . 

a. Apart from Contract. 

Seaworthiness of Ship — Negligent Use of o+ -ro+a 

AppUanoes.]— ,Shc Unsbaworthes^ess, ,,y 4 ,^^ Sea.]— The defendant 

undertook to carry the plaintifi’s w^ool. partly 
liabilitytoSeamanforNegligenceofCaptain;] ^.y sea and partly by land, at an agreed through 
—The shinowner is not resnousible for iniurv to P®'-' * 0 “ including insurance. Ihe insur- 

or death ^of seaman bv the neglio'ence h Ye effected by the defendant through his 

master. 7 /Y«v v- -P^ni 4 ' at an amount per bale which was 

/t ca T T n T! tm . risen A P 990 ■ 70 accordance with directions given by the 
h i 6M 42 W E 4<*7 -V Aap M G 13.Y-H L There was no bill of lading or any 

kV Not foUowini?''j7«i«?r?f V Ir lien’ stipulation as to excepted perils of the .sea. 

T R iVp f 399 Yfra cS vo'e The wool was damaged by sea-water in the 

L. E. 10 C. L. 322 , infia, ool. ,2b. carriage by sea :-Hcld, that the 

Master and Seryant-Common Employment- defendant was liable for the damage sustained 
Shipowner and Stevedore-Injury to Seaman.] inasmuch as he had undertaken the duty of a 

Whpn' n stevedore h'ld contracted to dischar<'"6 earner, and had neitliei expiessly nor 

rYs forYCp f “’*1 S'L'S’XoVthcTnr 

n 7 11 - /Ed carrier, and also that he had efiected the insur- 

iStaXS S r™.r.‘c'..™U‘'o'. t -«>. •» 7»i r “ i>n'“ 

stevedore the servants of the shipowner, so as to 

free the stevedore from liability for iniury to one y.® "of- A, t 

of the soamou by their negligence. v. Yi3 • 73 l’ T* 

iVmfro/H, (12 L. J., P. C. 8.9 : [1893] A. C. 308 ; 1 % f- ^ , id U J. 4.>b- 

E. 362 ; 48 L. T. 772 ; 7 Asp. M. C. 320— P. C. G. A. , 

10/1 Notice-Liability limited by.]— A shipowner 

Mamtenance of Injured Seaman.] See Organ freighter hy notice given that he 

V. B radio, supra, col. 68. liable except for the negligence of 

V , „ . , - „ his servants. Bmm v. Soule, 2 M. &; S, 1. 

Compulsory Pilot — Injury to— Common Em- 

ployment.]-See Smith v. Steele, infra, ool. 145. of shipowner as Common Carrier.] 

— A barge owner let out his vessels for the coii- 

vevance of goods to any customers •who applied 

c, Unseaworthmess Over o gr. toliixn. Each voyage w^as made under a separate 

Duty of Shipowner to Crew— Seaworthy for agreement, and a barge was not let to more than 
the Yoyage,*']— The words “seaworthy for the one person for the same voyage. He did not])ly 
voyage/’ in s.'o of the Merchant Shipping Act, between any fixed termini, but the customer 
1876, mean that the ship must be “ in a fit state fixed, in each particular case, the.points of arrival 
as to repairs, eciuipment and . crew, and in all and . departure. In an action against the barge 
other respects, to encounter ordinary perils of owner by a hirer for not.'safely and securely 
the voyage.” 'They do not include “a neglect carrying bis goods i-vHeld, that in exercising 
propei'l V to use the appliances on board a vessel this employment he had incurred the liability of 
well equipped and furnished.” Dixon \\ Sadler a common carrier, and was liable though the 
(5 M. & W. 405) approved. Iledley v, Plnliney goods were tet without negligence on his part. 
A’* Stemuliip Cih, 03 L. J., Q. B. 419; Liver Alhali CihX. Johnson, 43 L. J., Ex. 216; 

. [18,94] A. C, 222 ; 0 B. 106; 70 L. T. 630 ; 42 'L. B. 9 Bx.'338 ; 31 L. T. 9^5 ; 2 Asp. M. C. 332 
YY IB 497 : 7 Asp, M. 0. 483— H, L, (E.) ■ --Bx., G%,> igee also N%igent v. Bniitli, infra. 
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The bar^e owner was not a common carrier Must be immediate — Striking on Sunken 

nor liable, as such, but was liable as a shipowner Wreck.] — The act of God. to excuse a ship- 
caiTvin^ e:oo(ls for hire upon the custom appli- owner for loss of the goods, must be immediate, 
cable to him as such. Ih, Smith v. Shepherd, Abbott on Shipping, Ed. 13, 

p. 459. 

Hoyman on the Thames.] — A hoyman betvveen defendant’s ship struck on a mast of a 

London and Milton in Kent held liable upon the sunken ship in the Humber, being on her passage 
custom of the realm and at common law for loss f^oixL Selby to Hull, and sank, and the goods 
of a passenger’s portmanteau. Jiiahw Kneeland, ^vere spoiled: — Held, that the shipowner ivas 
Hob. 17 : 2 Cro. 330. ' liable. Ih. 

Liability for Theft hy Crew.]— The shipowner Bats.]— hoyman carrying goods is 

i.s liable for cargo lost or embezzled by the iiegli- insurer against everything except act of Oixl and 
gence of the master. Bouelier y, Lawmi, Ca. the king’s enemies," and is therefore liable for 
tem|>. Hardw. 85 ; Cun. 241. damage" to goods by water let into the ship 

The master of a general ship, on board which a hole eaten by rats. Bale v. Hall, 1 Wils. 
goods haye been laden in the Thames for a foreign 281. Bee also Go^jf y. CUaJtard, cited 1 Wils. 
port, is liable for the loss of them by robbery in 282, n. where the "carriage was from London to 
the river. Barelay v, Cuenllti y Gama, 3 Howl. Amsterdam. 

389 ; cited 1 Teri^i Hep. 33, nom. 

IBygena. Hoyman— Capsizing by Sudden Sq^ualL] 

^ ^ 1 n — Hovmanheldnotiiablefor u[)settingof hishoy 

liability for Bobbery-Custom of Bealm.]- j, ^ j 

Action on the custom of the realm against the Vfptihpnv i'" ^tr i‘>7 
master of a ship liound from London to Cadiz 

for the loss of goods taken from her by robbers Collision between Tug and Craft in Tow,] 

whilst lying in the Thames at Stepney Held, —Goods on board a boat in tow of a steamer in 
that the masl cr was liable, Morne. v. Slew or the Solent "were damaged by reason of the boat 
Slue,^ 1 Tent, 190, 238 ; 2 Keb. 72, 112, 135, 866 ; in tow being pitched by the sea upon the rudder 
Sir T. Kaym. 220 ; 1 Mod. So. of the steamer (wdiich had stopped to avoid 

^‘In tlie case of Morse y. Slew, supra, if the another), whereby she sprang a leak. The 
ship had been robbed at sea the master had not defendants, the owners of the steamer and tow- 
been answerable, yet he was chargeable at land ” boat, were carrying the goods as common carriers: 
—per Holt, CJ. Zane v. Cotton, 4 Taunt. 028 ; — Held, that the loss was not an act of God, and 
12 Mod. 484. the defendants were liable. Oaldey v. Ports- 

‘' 1 ®' 


SHIPPING— IV. Owners. 


Loss of Buliion—Covenaut for good Beliaviour 
of Master.] — Shipowner heid liable for non- 
delivery of moidores, where ship let to charterer 
for the vovage, the shipowner having covenanted 
for the good behaviour of the master. Parish v. 
Oraioforch 2 Str, 1251. 

Bail way Company — Notice as to Konliahility 
—17 & 18 ¥ict. c. 31.]— A railway company 
owning and working steamships cannot by 
notice'lirnit its liability for loss of passengers | 
luggage, being subject to the Railwa}' and Ganal | 
Traffic Act, 1854, 1.7 & 18 Viet. c. 31, s. 7, and | 
the Eegulation of Railways Act, 1868, 31 A 3 l ■ 
Viet c l 19, s. 16. Cohni v. S. E. Ily^, L- 
Ex. 417 ; 2 Ex. D. 253 ; 36 L. T. 13U ; 25 W. R. 
475 ; 3 Asp. M. G. 248 — 0. A. ^ 

A condition in a contract for carriage ot 
animals by steamboats worked or charterecl by a 
railway company that the company should not 
he liable for negligence of master or crew is un- 
reasonable and void. 17 A 18 Viet. c. 31 ; 26 A 2/ 
Viet. c. 92, s, 31 : 34 A 35 Viet. c. Hih/* l^. 
Poolaa V. Midland By^ 2 App. Gas. 792 ; 37 L. T. 
317 ; 25 W. R. 882 ; 3 Asp. M. 0, 685. 

Carriers Act, 11 aeo. 4 & 1 Will. 4, c, 68.] 
— The Carriei'S Act, 11 Geo. 4 A 1 Will. 4, c. 68, 
held to apply to a railway company carrymg 
passengers and goods partly by land and partly 
by sea (from London to Jersey). Puinamni v, 
Z. 4' 8. W, By,, 18 0. B. 226. 


Carriage of Goods partly hy Land and partly 
] 3 y Sea— Hegligence of Crew of Steamship— 17 & , 
18 Viet. c. 31, s. 7 J 31 & 32 Viet. c. 119, s. 16— 
34 & 35 Viet. c. 78, s. 12— Void Condition.]— A 
railway company contracted to carry goods ^ 
“through,” partly by land and partly by sea. ; 
A condition exempting them from liability tor . 
negligence of the captain and crew of a steam- ; 
ship, owned and w'oi'ked by a steamship company 
who had made arrangements with the railway 
company for through booking, is no ansiver to 
an action for loss of goods caused by the negli- 
gence of the crew of the steamship, being 
unreasonable and void. Moors v. Midland Jiy,, 
Ir. R. 9 Ch. 20. And see S, (I, Ir. R. 8 0. L. 
232. 

Railway Company and Shipowners Joint 

Contractors— Carriage of Pigs.]— A. shipped 
pigs on a steamship belonging to B. that plied 
between Cork and Milford, and paid to B, a 
through freight for the carriage of the pigs to 
London by the South Wales and Great Western 
Railways. Over B.’s door was painted ^ South 
Wales Railway Office” ; also over the adjoining 
cattle yard. The shipping agents were paid by 
B., and the signboards were not sanctioned by 
the railway company : hut there was an agree- 
ment between B, and the railway company as i 
to dividing the freights Held, that the railway j 
company and B. were both liable for breach of i 
contract to carry the pigs ; and that the railway i 
company wei'e liable in an action for money had , 
and received for money produced by the sale 
of carcases of pigs destroyed on the voyage. 
Mayes v. 8imth }Vales By,, 9 Ir. C. L. R. 474. 

''Landing', Goo'ds at, Sufferance Wharf, j— See 
Barbee v. Meyerstevn, 39 L, J., 0. P. 187 ; I--** 

4 H. L. 317 ; 22 L. T, 808 ; 18 W. R. 1041, infra, 

toh 535 . ‘ ■' , ' 

^ ;;]Pa»«eng«rs’ Luggage.]— i&e infra, XXI. Pas- 
Ships, coL 867., , 


Improper Abandonment — Salvage — ^Recovery 
against Shipowner.]— Salvage paid by cargo 
owner by reason of improper abandonment by 
master is recoverable auainst the ship and her 
owner. The Princess Bryal, 39 L. J., Adm. 48 ; 
L, R. 3 A. A E. 41 ; 22 L. T, 29. 

See also tits. XI. CHAnTEEPxVETY ; XIL Bile 
OF Lading ; XXII., Admiealty Law and 
Practio-E, 20, Damage to Gaego. 

c. Liability to Passengers. 

Passengers^ Luggage.] — The plaintiff, a pas- 
senger ill the defendant’s ship from iSew lorkto 
Galway, signed a ticket, upon which it was stated 
that the shipowners would not be accountable 
for passengers’ luggage, uidess bills ot 
were signed. The ship and luggage were lost by 
the master’s negligence :— Held, the shipowners 
were not liable. Wilton v. AtUmtle Boyal Mail 
steam Kae. Go., 10 0. B. (N.S ) 

C. JP. 3«8 ; 8 Jur. (N.S.) 232 ; 4 L. T. 706 ; 9 W. R. 
748. ■ , ' , 

Notiee as to NoaliabiUty.]— A passenger took 
and signed a ticket for Colon by the t lefen- 
' dant’s steamship, upon which was printed Ihe 
? company will not be responsible for any loss or 
' damage to luggage in any circumstances. I be 
• passenger was put ashore ill and insensible at 
Jamaica, with his box, which was lost : lleicL, 
that he could recover nothing for the 1ms. 
^ Thompson v. Ho'tjul Mall Steam Puolist Oo., 
■ 5 Asp. M. C. 190, ii. 


Delay in Sailing.] —For unreasonable delay in 
sailing, passengers may recover damages, even in 
the absence of a fixed time being advertised— 

! per Aldersoii, B, Ellis v. Thompson, 3 M, A VY. 
456 ; 7 L. J., Ex. 185. 

Separate Actions by Passengers— Stay— In- 
sufficient Accommodation.]— Stay of proceedings 
in seven out of eight actions brought ^ 

shipping company by passengers, for insumcieiit 
accommodation on board ship, reluscJ. B est- 
hroolt V. AuxtTuVian- liotjul Mali Steam iVkr. Co., 

14 C. B. 113. 

Refusing to Carry Plaintiff-Common Carrier,] 
—Declaration against shipowners as common 
carriers, for refusing to take plaintiff as pas- 
senger from Southampton to Gibraltar. \ erehet 
for "the plaintiff sustained. v. 

sular and Oriental Steamboat Co,, 6 G, i5.7/o. 

Iniuryby Kegligence of Crew.]— 8ee Balyell 
V. Tyrer, infra, XX. COLLISION LlABlLIiV. 
Monaghan\\ Buchanan , XXL PassenGEE 

ShipL , , 

Perry Boat — Regligeuce in Landing Ba$- 
' i sengers» Goods,]— The plaintiff’s phaeton, con- 

• taming a case of w^atches and jewellery,' was 
' being landed from the Woodside ferry, at Liver- 
■ipool, when it overpow^ered the men who w^ere 

landing it, ran backwards violently, and the 

watches and jewellery were injured : Held, that 

- it was a question for the jury - whether there was , 

• a contract to land the carriage and contents, and . 
’ whether the landing bad keen comiffetecl with- 
out negligence. ' Watkef Paohson, 10 M. ‘A, W* 

- 161; 12 L, J., Ex. 165. 

Held, also, that the plaintiffs right of action 
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Biscliargmg Seamen Abroad — Wages .] — See 
VI. Seamen, infra. 

SMps’ XX. Collision, infra. 


1. I'^osiTiON, Duties, and Liabilities. 

Must give Whole Time to Ship.]— The master 
of a ship is bound to employ his whole time 'and 
attention in the service of his employer ; and, 
semble, a custom allowing such master to trade 
on his private account during the voyage cannot 
be maintained. Gardner v. M' Ontelieon^ 4 Beav. 
034 . 

If A., whilst employed as master of a ship, of 
which B. is owner, gives part of his services for 
an agreed payment to C., and 0. pays this sum 
to B.", an action to recover it will not lie at the 
suit of A. against B. Tliomj^son v. Ilaveloclt.^ 1 
Camp. 526- 

Must account for Trading Profits.] — A master 
of a sliip who, having authority to employ the 
vessel on freight to tlie best advantage, but not 
to pui’chase a cargo on the owner’s account, and 
being unable to procure remunerative freight, 
loaded the ship with a cargo of his own : — lield, 
liable to account to the owners for all profits 
made by the sale of the cargo, and not merely 
for a proper freight. Shallcnm v. Oldham^ 2 
J. & H. 609 ; 5 L. T. 824 : 10 W. B. 291. 


7. Limitation of Xiability. 

Loss by Pire— 26 Geo. 3, e. 86.] — The statute 
26 Geo. B, c. 86, limiting shipowners’ liability for 
loss by tire, did not protect the owners of a 

gabbert ” (lighter) on board which goods were 
burnt : the statute applied to seagoing ships only. 
Hunter v. McGotcayi^ 1 Biigh, 573. 

Master, Part Owner — 53 Geo. 3, c. 159.] — In 
an action against several defendants, shipowners, 
for loss of goods on board their ship : — Held, 
under 5B Geo. .3, c. 159, s. I, that their liability 
was limited to the value of the ship and freight, 
although the loss was caused by the fault of one 
of the defendants, who was master and part- 
owner ; the value of the ship to be taken at the 
time of the loss ; and money paid as advance 
fi'eight to be included in. the item of freight. 
Wilum V. Dielimi, 2 B. &; Aid, 2 ; 20 E. R. 83L 

Ransom Bill.] — Owners were not liable upon 
a lansom bill beyond the value of ship and 
freight. Ilelly v. Grant, cited 1 Term Rep. 76. 

In case of Collision.] — See tit. XX. Colli- 
sion, infra. 

8. Offences by. 

Certificated Master— Icemaster.] — A whaling 
ship went to sea with a certificated master and 
an icemaster, who was in fact in charge of the 
ship by the owner’s orders. The owner was 
convicted, under 17 k 18 Viet. c. 104, s. 136, 
fo.r employing a master who had no certificate. 
Conviction quashed. JTedo^ v. Cadeiihead, 14 
Ot. of {^css. Cas. (4th scr.) 35. 
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M. C. 134. ^‘1 Michell v. Bnnon,^ 28 L. J., Adm. 

53, 

Assaults by.] — A captain is not justified in 
throwing a stone at a person in a boat who has 
fastened' it to the ship, and thereby impeded and 
endansered it, for the purpose of making hi in let 
o-o, unless it was not possible, either at the tinie 
or 'before the immediate pinch of the danger, to 
adopt any other mode for the purpose. J^re v. 
No rsioo ri hy . 4 Car. & F. 502. 

An action lies against tlie master for pur- 
posely firing a cannon at negroes, and thereby 
prcvmiting them trading with the plamtilf ; and 
it is no answer that the plaintiff had not con- 
formc<l to the law of the country in papng the 
duty clue to the king for his licence to trade. 
Tarlcton v. M'GawUy, Peake, 270 ; 3 li, K. 
689. 

raise Xmprisoumeat of Passenger.] — Damages 
25?„ recovered by a passenger for false imprison- 
ment by the master. The authority of the 
master over passengers is limited to the necessi- 
ties of the case, the preservation of di^ipiine, 
and the safety of the ship. Aldwortli v. ySteioart.) 
d F. & 957 ; 14 L. T. 862. | 

Justifiable Force against Passenger.]— -Semble, 
the master may use force to passengers, as m 
compelling them to fight an enemy, if the satety 
of the ship or those on board her requires it. 
JBoyce. v. myliffo, 1 Camp. 60 : Boyce v. Bmg^ 
lam, 1 Camp. 59, Or to preserve order, ^odui 
X. Johnson, 16 Q. B. 218 ; 20 L. J., Q. B. 9o ; lo 
Jur. 424. 

Seaman — Authority of Master to Punish, j— 

See tit. Seamen. 

Entry of Offences in Log.]— See Hill v. 

Thonqmm, infra, col. 136. 


! cosrnisance of a court having original admiralty 
lurisdiction, and, semble, of a county court 
having admiralty jurisdiction by statute. iAci 
Blessing, 3 P. 1). 35 ; 38 L. T. 259 ; 26 . K. 

404 ; 3 Asp. M. 0. 561. 

Measure of Damages.]— A master engaged 

for a voyage out and home, if wrongfully dis- 
charged abroad, is entitled to wages until he can 
0 btain other employment. Th e Ca m ilia, bwabey , 
312 ; 6 W. R. 840. 

Kotice of Dismissal.]— The master of a ship, 
in the absence of express stipulation in the con- 
tract of hiring, is entitled to reasonable notice 
, of dismissal from the shipowner. Crem v. 

WrighL I G, P. D. 591 ; 35 L. T. 339 : 3 Asp. 
. M. C. 254. 


Infringement of Patent by.]— An action was 
brought against the master of a ship to restrain 
him B’om using pumps which were an mtrmge- 
ineiit of; the plaintiffs letters patent. He denied 
havirn^ used any pumps which were an infringe- 
ment of the patent, and did not suggest that the 
.owners ought to 1)6 parties. It was shewn that 
the ship was fitted up exclusively with pumps 
which were an infringement of the letters 
patent, but had been so fitted up the 

defendant, who was not a part owner, had taken 
•command of her; he had nothing to do with 
imttiiig them on board, and they had never been 
worked in British waters Held, by Brett and 
Cotton, L.JJ. (dissent iente, lames, L J.), that 
the inlufiction was rightly granted, on the 
m’ound that the defendant, being in coraniana 
Sf a ship exclusively fitted up with pumps 
which were an infringement of the letters 
patent, was inteiidiiig to use the 
tion. Adair v. Young, 12 Ch. D. 13 ; 40 L. 1. 
598-r-O. A. 

Service without Agreement.]— The law will 
presume that the terms of a master s engage- 
ment for one voyage extend to a succeeding 
voyage performed without a new agreement, 
express or clearly implied. The Gamnoqne, 
Lush. 448. 


Certificate of Master — Suspension.] — The 

Merchant Shipping Act, 1876 (39 & 40 Vict, 
c, 80). does not extend the jurisdiction to siis- 
i pend or cancel the certificate of the master to 
cases not within the Merchant Shipping^Act, 
1854 (17 3: 18 Vict. c. 104), ss. 242, 432. Ihere 
is, therefore, no power to suspend the masters 
certificate where a ship has merely been stranded 
without material damage to the ship or lo^ or 
life. Story, Ex gyarte, 47 L. J., Q. B. 266; 3 
Q. B. D. 166; 38 L. T. 29; 26 V. R. 329; 3 
Asp. M. C. 549. 

See farther, XXII. Boabd OF TltADE PRO- 
CEEDINGS. 

Bemoval of.]— By 17 & 18 Vict. c. 104, s, 240, 
the court of admiralty has power, on an appli- 
cation by the owner or part-owner, to remove 
the master of a ship, if satisfied that the removal 
is necessary. The Boyalist, Br._& Lush. 46 32 

L. J., Adm. 105 ; 9 Jur. (N.S.) 852. 

The removal is necessary if the master nas 
committed a fraudulent breach of trust against 
the owners, such as making a payment of 5j. on 
ship’s account, and fraudulently claiming ioL ot 
the owners, and the court will make the order ot 
. removal on the application of one part owner oxily , 
notwithstanding another part owner (the ship s 
. husband) is dissentient. Ih. 


Wrongful Dismissal— Jurisdiction.]— A claim 
for damages for wrongful dismissal is within the 


Authority to raise Seaman’s Eating.] — The 
master has authority to engage a seaman to 
serve at higher wages as steward, the ^steward 
being dead. Hicks v. Walker, 4 W. R. oil. 

To Hire Steward.] — A., master of a ship 

in the temporary possession of B., has implied 
authority from B. to hire a steward for the ship s 
purposes. Luttrell v. China Navigation Co,, I 
X. R. 329. 

liability of Master for Necessaries.]— See The 
Marco Polo, and cases infra, col. 92. , ^ 

Ship let to Master— Liability for Eepairs, &e.] 
— See Reeve X. Davis, ante, col. 65. 

Eefusine to give Seaman Certificate, of Dis- 
charge.]— Vi. Seamen.' ' ^ ‘ 

Master refusing to deliver up ^ Certificate ■ of 
Eegistry.]— See vi Pimley, ante, col Slv ^ 

Effects of Master dying on Board— Succeed- 
ing Master trustee thereof.]— master dies. 
The succeeding master takes possession of money 
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on board belonging to him and trade.^ with it : — 
Held, that he was a trustee and accountable to 
the widow for what he made of it* Browii and 
LUUiC.'t Oim\ 2 Eq. Oa. Abr. 722 ; Lucas' Rep. 


■Weighage Custom of London — Master 
liable.] — The master of a ship is liable for weigh- 
age on goods brought into London. London 
{ Corjyomtlofi) v. IXuiit, 3 Lev. 37. 

Official Log — Ship’s Draught-— M. S. A. Amend- 
ment Act (34 & 35 Viet. c. 110), s. 5,] — ship- 
master sailed from Batavia for other ports in 
Java, 50v) miles from Batavia, to take in his 
cargo. He did not record his ship's draught of 
water in the official log, until he tinally sailed 
for home : — Held, that he hail not complied with 
the act. Board of Trade v. Brown^ 13 Gt, of Sess. 
Cas. (4th ser.) 58. 

Commander of King's Ship — ^Trespass — Seizure 
as FrizB*]—X() action at common law lies against 
the commander of a king’s ship far seizing a ship 
as prize, or for false imprisonment, of , her crew. 
The only reined v is in admiralty. .Biiith v. 
JPearmi, Holt, H. F. 113 ; IG R. R. 649. 

Fot fellow-servant of Seamen,] — The captain 
of a merchant ship is not a fellow-servant of the 
sailors, but is the aeent or representative of the 
owners of the vessel during the voyage, and the 
owmers of the vessel are responsible for the 
injury to, or death of, a sailor resulting from the 
negligence of the captain during the voyage. 
BatiiMij v. Quinn (Ir. R. 8 C. L. 322), not fol- 
lowed. Iledlry v. Pinvhneij tj* Sons S. S. Co.. 
supra, col. 73. 

Impressment.] — Semble, the master of a trading 
vessel is not free from impressment, Chalaeonihe, 
Ex parte. 13 East, 550, n. ; 12 R. R, 431, n. : 
Burrows' Case, 14 East, 346. 


Seaman— Entry of Offence in Log— Slander.] 

— See Jim V. Thompson.^ infra, col. 136. 

Hot Agent of Cargo Owner.] — The master is not 
the agent of the cargo owners unless expressly 
.so constituted by them — Per LordStoweil. The 
Menmrlus, 1 C. Rob. 80, 84. 


Bill of Ladiog,] — Duty of master as to deliver- 
ing goods under. See The Stettin., infra, col. 314. 
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; the ship and interest, but the interests of all eoncenied 
whether it be to return to his port of loadin' 
and repair, or repair at the nearest possible plaC' 
he master had before proceeding, or go on without repairing 
bind shin and but if it be in his power to eifect the repair 


ro. Liability — Bill of Lading — Power of Ship’s 

as Brokers to Exempt.] — The mere employment of 
ed ship’s brokers at a foreign })ort to tind a cargo 
T. for a ship and adjust the terms upon wdiicli it is 
carried docs not* give them implied power to 
relieve the master, when he signs bills of lading 
presented to him, from the duty of seeing that 
the dates of shipment are correctly stated in the 
bills. In breach of that duty the master js 
liable to his owners. Stumore. v. Breen, 56 
L. J,, Q. B. 401 ; 12 App. Cas. 698-~H. L. (B.) 

Authority to hire and raise Seaman’s Eating,] 

— See Mlchs y. Mudker, and c/'/.syw supra, col. 


May bind Owner beyond Value of Ship,] — The 
master may by contract bind his owners beyond 
ihe value of sliip and cargo. Yates v. 2Iall, 1 
Term Eep. 73. 

Special Contract with Seamen.]— A promise 
by a captain on behalf of his owners to pay 
monthly wages to one of the sailors, in order to 
induce him to become a hostage, is binding on 
the owners, although they abandon the ship and 
cargo. Ih. And see IleXly v. Grant, 1 Term 
Bep. 76. tor.]— liie r 

^ owner, or m 

Settling Demurrage,] — A,, the owner of a ship, authority to 
entered into a charterparty containing sti})ul!i- necessary to 
tions as to demurrage. The ship was detained navigation U 
in South Africa beyond the time stipulated for. that purpose 
The captain was in possession of the ship : he which requir 
was to be paid freight and demurrage by bill in authority to 
South America. After making the charterparty, 
and before the settlement hereinafter men- o . 

tioned, the ship with the charter w'as sold to F. 

The captain became a part owner of the ship. Special In 
The captain haying settled the account for A shipowner 
freight, demurrage and delay with the charterer captain, dire 
by taking a bill in South America ; — Held, that apply to cer 
F. and A., in whose names he was suing, were him any as 
hound by such settlement. Aleawtder v. Bowie, this did not 
1 H.& N, 152 ; 25 L. J., Ex. 281. thing not ii 


a snip to a nousc aoruau tu uuiitjuo univca . i 

tho f -eight out of the hands of the malter. Tk^ of Master’s CoatractJ- 

7PJmn,3 T L T Adm 76 * 2L T The master of a ship who had expended all, the 

^wnd, Lush. oS , 29 L. J.,Adm, 7b , 2 H i. furnishedto him by his employers, entered 

^ into a contract abroad for the purpose of obtain- 

salvage. l-Observations of Brett, M.R. , as to wg to enable him to lay in the catgo which 
fitA irntfii Jj mithnritv of shinmastcrs to bind constituted the mam object ot his voyage 
owners by salvage agreements. See 7die Beyqm-, appearing tliat the owners h^l 

!"%9 T T Aflm 'lib* ^ P H 115 * 48 L T 887* derived benefit from the coiitiact in question, 
If w 11 P A hifm * 8 iv V A PF ’ they had no right to repudiate the claim of 

31 W. B. blU-C. A. , lufia, bAlA age. whom the advanoo was made, upon 

the ground that the master had exceeded his 
Bower to bind Owners for Hecessanes,] See authority in the transaction, or that he had 
ante, cols. 61, seq. obtained the advance by means of representa- 

tions to, the lender the- truth of wdiich the latter 

Eor Eepairs,] — See Jfillei'Y. Patter, ante, was not in a position to prove. Ashmdll v. Woud^ 

col. 17,and 6‘«A‘ ante, cols. 61, seq. 8 Jur. '(K.S.) 2^2;, 5 Wi E,'397f . V'- _ . 

; -,Buty, as ^ to Eepair.]— If a vessel after she has Bower ■ to draw Bill on Owner-^ISreceswies.] 
started on her voyage receives damage, the master, —The. master '.ip- a foreign port cannot bind the 
in considering what steps he shall take in regard owners by drawing a bill on them. Bmln y. Seott, 
to carrying on the cargo or first repairing the 8, Ct,’ of Cas.*. (W 'ser.) Ii4.^ " 

shin, is bound to consider not one individual The mate capnofc 'bind the pwner for- goods 
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Sale of Cargo not justified by Circumstances.] 
— On the 19th of April an Austrian ship, with a 
valuable cargo on board, ran upon a rock on the 
eastern side of Algoa bay, distant fifty miles by 
sea, and about eighty by land, from l\’)rt Eliza- 
beth. The Austrian consul at Port Elizabeth 
came to the spot, and, there being no hope of 
getting the vessel off, he advised the master to 
sell her with the cai’iro. The master accordingly 


supplied that are not necessary or proper for the 
ship. Ib, 

Authority of Master to borrow Money in a 
Home Port,] — In an action against a shipowner 
for money advanced to the master in a home 
port : — Held, tliat the only question for the jury 
was whether, under the circumstances, the master 
\vas agent for the owner to get the advance ; and 
that the state of accounts between the master 
and the owner had nothing to do with the case. 
Williamsoit. v. Patje., 1 Oar. & K, 581. 

Wreck of Passenger Ship— Carrying on Pas- 
sengers— -Agency of Master. ] — Where a passenger 
ship is wrecked, and by the terms of the contract 
with the passengers the owners are .under no 
liability to forward them to their flestination, the 
master, who ma,kes arrangements with another 
vessel to caivy on the passengers, does so as the 
agent of the passengers, and not of the owners. 
llu' Mariposa, 65 L, J., Adm. lOi ; [1896] P. 
27:i ; 75 L. T. 61 ; 45 W. E. 191 8 Asp. M, C. 
159. 

Power to Hypothecate.] — tit. X. Bot- 

TOMHY. 

Bankruptcy of Shipowner — Money Payable 
under Charterparty,] — 8ee Wilkins v. Mure, 
infra, col. H92. 


others gave their opinion that offers to save the 
cargo could have been obtained if a large per- 
centage of the net proceeds had been offered 
There was a good deal of evidence to shew that, 
in the opinion of persons on the spot, the course 
which had been adopted of selling the wreck and 
cargo was the most advisable one in the interest 
of all parties concerned; — Held, that no such 
necessity was proved to have existed as woui i 
make the master the agent of the owners of the 
cargo to effect a sale ; that the sale w'as void : 
and that the plaintiffs were entitled to the 

allowance for 
mtie Mutual 
Hutk, 10 Ch. D. 474 ; 

' ; 4 Asp, M. C. 369. 

Onus is on Master to prove necessity.] — 

The authority of the master to sedl the goods of 
an absent owner is derived fi’om the necessity of 
the situation in which he is placed ; and conse- 
quently, to justify his selling, he must establish 
a necessity for the sale ; and an inability to com- 
mimicate with the owner. Australasian Steaiib 
XavUiatioa Co. v. Morsc^ 8 Moore, P. C. (N.S.) 
482 ;'L. E. 4 P. 0. 222 ; 27 L. T. 357 ; 20 W, E. 
728 ; 1 Asp. M. C. 107. 

Duty to sell Cargo in case of necessity.] — It 
is the master’s duty in a port where he cannot 
communicate with the owner of the cargo to do 
what is necessary for its preservation ; he may 
bottomry or even sell it — Per Lord Stowell. The 
Qratiiudhie, 3 Eob. 259. 


Mate succeeding to Command — Death of 
Master.] — Power of mate to bind owners by 
altering rating of seamen. See Hanson v, Poydon, 
infra, col, 117, 

Power to extend Lay Bays— To give Discharge 
from Demurrage.]— See Ilohnau v, Peruvian 
Nitrate Co., infra, col. 479. 


cai'go saved, subject to a prope' 
salvage and other ex 
Marine Pisiirance Co. 

44 L. T. 67 ; 29 W. E. 


Coals — Charterer to Provide — Power of Master 
to hind Owner.] — See The Castleyate, infra, col. 


3. Authority to sell Ship or Caroo. 

Cargo .] — See infra, col, 523. 

Ship — necessity alone justifies Sale — Insur- 
ance.] — The master of a vessel has no power to 
sell her so as to affect the insurers, except under 
circumstances of stringent necessity : such cir- 
cumstances as, after sulticient examination of 
her condition, and after every exertion in his 
power, within the means at his disposal, to extri- 
cate her from peril or to raise funds for the 
repair, leave him no alternative but to sell her as 
she is. Oobequid Marine hmmince Co. v, Bar^ 
teaux, L. E. 6 P. G. 319 ; 32 L. T. 510 : 23 W. E. 
892 ; 2 Asp. M. 0. 536. 

no Power to sell Ship.]- 

sell the ship, even in case 
the owner’s consent. 


Eight of Cargo Owner to restrain Master from 
Selling — Terms,] — Where a vessel has become 
unable to proceed on her voyage without repairs, 
the owners of goods shipped on board the vessel 
may obtain the assistance of the court to restrain 
the captain from selling the cargo. But befoie 
the court will grant such assistance, the plaintiffs 
must shew their title to the goods, and must 
settle with the captain for what is due to him, 
and must exonerate the captain from his contract 
to deliver the goods at their place of destination, 
and from all liabilit}’’ on the bills of lading, 
Muyne v. Benedict. 10 L. J.. Ch. 297 ; 5 Jur. 
598. 


Sid. pt. i. 453. 

Wreck,] — The master cannot sell the 

ship, even when wrecked, without the owner's 
consent. Tremenhere v. TrePdian, 3 Keb. 91. 

Power to sell Ship in case of Kecessity.1 — 
In case of absolute necessity to save something 
from an a<lventure that cannot be completed the 
master may sell the ship — Pet LorcLStowell The 

I If' i,'v| I \\; ' f , 

Hlii "i-i I'Vf VbHif s V. - ' 
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Exception of Perils of Sea — Uanecessaiy Sale.] 
— ^Where the ship is unable to complete her voyage 
from accident, the exception ot dangers and 
accidents of the seas and navigation” does not 
justify the master in selling the cargo. Cannan v. 
MeahuDU 1 Bing. 243: 8 Moore," 127; 1 L. J. 
(o.s.) C. P. 84. !See Freema^i v. East India Co., 
post, col. 525. 

Ship sold by Master — Possession.] — Possession 
of a ship sold by her master without owner’s con- 
sent decreed to her former owners, in default of 
appearance by the purchasers. The Lagan, 
otherwise Mimax, B Hag. Adm, 4 IS. 

4. Peimage and Peemiums. 

Primage,] — Primage belongs of right to the 
master, and nothing but an express agreement 
can deprive him of his right to recover it from 
the freighter. An agreement by the master to 
receive from, the owner a fixed sum, -‘in full of 
all cabin and other allowances,” does not divest 
the master of his right. Best v. Saunders, 
M. & M. 208 ; 3 M. <5c li. 4 ; 7 L. J.'(o.s.) K. B. 50. 
See Caughey v. Gordon, 3 G. P. D. 410; 27 W.K. 50. 

By a bill of lading freight was to be paid “ as 
per charterparty, with primage and average 
accustomed” : — ^Plekl, that the reference to the 
charterparty applied to the freight only, and 
that in an action for primage the charterparty 
need not be produced. Ih. 

Where there is a written agreement between 
the master and owners, not mentioning pi*image, 
and the owners have received payment in. respect 
of primage from the freighters : — Held, that the 
master, by the usage of trade, is entitled to such 
payment. Charloton v. Cotesworth, By. & Mood. 
.175. 

As to what amounts to an agreement as between 
shipowner and master to dis];)ense with primage, 
seeSeottY. Miller, 5 Scott, 11: 3 Bing, (n.c.) 8x1. 

Premiums on Bills.] — If the master in a 
foreign port, from the state of the exchange, 
receives a premium for a bill drawn upon England 
on account of the ship, this belongs to his owner, 
although there may have been a usage for masters 
of ships to appropriate such premiums to their 
own use. Blgdooli v. Blaelthurn, 3 Camp. 43 ; 
13 E. E. 744, 

Master’s Gratuity — liability of Consignee.] — 

vSee Hewitt v. Paul, infra, col. 400. 

5. Wages AND Disbuesements. 

a. Generally. 

Actions for.] — A master is entitled to sue the 
ship for wages as earned on board the ship 
within 24 k 25 Yict. c. 10, s. 10, if he performed 
the duties of master, although during his service 
he did not sleep on board the ship, and many of 
his duties were performed on shore. Tlw Chief- 
tain, Br. & Lush. 104 ; 32 L. J., Adm. 106 ; 9 Jur. 
(jf.S.) 388 ; 8 L. T. 120 ; 11 W. E. 537. 

He may also sue for disbursements made by 
him during such service on the ship’s account, 
but not for mei’c liabilities incurred. Ih. 

. A master suing for wages and disbursements 
is bound to furnisli accounts before bringing his 
suit, otherwise he will not be entitled to his 
costs. The FU'ur-de-Lis. L. B. 1 A. &: E. 49 ; 12 
Jur. (N.s.) 379. 

He is entitled, under 17 & 18 Yict; c. 104, 
S3. 187, 191, to double pay for the number of r 


days (not exceeding ten), during which the pav- 
■ meat of his wages is improperly withheld : but 
he is not so entitled, if he himself causes the 
delay, by improperly keeping back the accounts 
of the ship. The Princess Helena, Lush. 190 ; 
30 L. J;, Adm. 137 ; 4 L. T. 869. bverruled bv 
The Arina, infra, col. 95. 

The 17 & IS Yict. c. 104, s. 189, read with 
s. 191, extends to masters of ships. The Blahe- 
ney, Swabey, 428 ; 5 Jur. (y.s.) 418. 

Being compelled, by pressing necessity of ill 
health, to leave his ship abroad, he is entftled to 
sue immediately for his wages. 2%e liajali of 
Cochin, Swabey, 473. 

In Admiralty.] — Formerly the master 

could not sue in admiralty for wages. Clay v. 
Snelgrove, 12 Mod. 405 ; Holt, 595 *' Garth. 518. 
S, The Lord Hobart, 2 Dod. 104. 

Under 17 & 18 Yict. c. 104, s. 191. the master 
could not claim in admiralty for disbursements, 
unless the owners or mortgagees made a claim 
against him ; in wliich case the court would 
examine the whole account. The Caledonia, 
Svi^abey, 17 ; 2 Jur. (K.s.) 48 ; 4 W. K. 183. 

The master claimed wages from the mort- 
gagees in possession ; they claimed to dc<.luct 
advances without going into the accounts to 
shew that they were entitled to do so ; — Held, 
that they could not do so. Ih. 

Under 7 & S Yict. c, 112, s. 16, the master 
could not sue for wages in admiralty, although 
the ownei- had compounded with hivS creditors, 
and had been released from his debts. The 
Tecum self, 3 W. Eob. 109. 

Arrest of the ship, under 7 k S Yict. c. 11 L 
s. 22, for master’s wuiges, the owner having filed 
a declaration of insolvency, but not having been 
made bankrupt : — Held, illegal. The Great 
Northern, 2 W. Eob. 509. P., The Prinerss 

Royal, 2 W. Eob. 373. 

Where, in an action for master’s w\ages, it 
appears that, at the institution of the suit, 
accounts are outstanding between the owners 
and the plaintiff, and that the same have’ not 
been taken or settled, and that wdthin two days 
of the institution of the suit the wages are i>aid, 
the owners have not refused to j)ay ‘‘ without 
sufficient cause” within the meaning of s. 187 of 
the Merchant Shipping Act, 1854. and therefore 
the plaintiff is not entitled to recover ten days’ 
double pay. The Turgot. 11 P, D. 21 ; 54 L.'T. 
276 ; 34 Vv. E. 552 ; 5* Asp. U. G. 548. 

Wages not Dependent on Ereight.] — The rule 
of marine law, that wages depend on the earning 
of freight, does not apply to the wages of the 
master. Hawkins y. Twlzell, 5 El. k Bi, 883 *, 
25 L. J., Q. B. 160; 2 Jur. (K.s.) 302; 4 W. E. 242. 

Therefore, where a ship is lost, the administra- 
trix of the captain is entitled to maintain an 
action for the period of his service before the 
loss. Ih. 

-When freight has been earned, the master 
though also part owmer, may sue in the admiralty 
court for his wages and disbursements. The 
Ferdnia, 37 L. J., Adm; 60 ; L. E. 2 A. & E. 65 ; 
17 L.T. 619; 16 W. E. 585. But see The Sara, 
col. 99, , 

In an' action by the master against his owners 
to recover wages which accrued during his deten- 
tion in a jEoreign port, it is not incumbent on him 
to prove that freight was earned ;■ it is sufficient 
for him to shew that he , has performed his ser>- 
. vices ; and the' owners must adduce evidence to 
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prove th<at he is not entitled to remuneration, finding that a homeward cai’go was not likely to 
JJrowfi-v. Jlillener, 1 Moore, 65 ; 7 Taunt, 339 ; be obtained at ^5'. without disadvantage to the 
18 R. R. 493. also XXVI. Abmiealty Law ship and the owners, the plaintiff proceeded to 
AKD PEiAGTICE, infra, col. 952. the West Indies, and there procured a homeward 

Part Owner — Mortgage of Part.]— F. and S., safely delivered the same, and then 

both I’esiding at Halifax, Nova Scotia, were the command ot the ship into the hands 

owners each of a moiety of a ship and cargo. F. that, dnnng all the tune, 

(as it was alleged) mortgaged his moietV to S. plfntifi used all possible exertions for the 


assigned liis own moiety and the other moiety, possible exertions tor 

of which he was, as he alleged, mortgagee, to B.. the owners Heki, 

of Liverpool, who, on the arrival of the ship at ^ufiicient consideration appeared on 

Cork, ordercfl F. to take her round to Liverpool, 

F. declined to obey that order, on the ground BlavhalL 

that he, F., wnxs the owner of a moiety of cargo i ’ ?/ "Vi ‘I i '2 ’ 

and ship, and he denied in strong language in a Held, secondly, that the plea shewed only a 

letter to B. that he had mortgaged his moiety to failuie of the consideration, and w'as, 

-S. The ship and cargo w'ere arrested by order of insufficient. Ih. 

Counter-claim in Action for Wages.l--In an 

lifESS—aa £5SlSSi!fe 

.and that the owner of the other moiety must hv the nPo-ifo-o-nnA aP +Un t> v PR h 

aS'vrrSo”' ss 

’ ^ ’ that the underwriters had paid or agreed to pay 

Claim to Eq^uitable Share.]— In a suit for owners the whole amount payable by 

■wages between an owmer and the master, who is “V ^ :— Held, on dmnurrer, that 

also a part owner, the court can take no cog- ti^ reply was bad, because the plaintiff had not 
nisance of a claim by the master to an equitable that the money had been actually paid 

share in the vessel. TJw D. Jex, 13 L. T 22 defendant, or that the counter-claim had 

been brought without the authoritv of the under- 
Contract— Independent Condition,]— The cap- writers. The Sir Charles Xa pier, b .?. I). 73 ; 43 
tain of a South Sea whaler covenanted wdth the ; ^8 W. R. 718 ; 4 Asp. M. C. 321— C. A. 

nAprit-ii /)«>■. I- I,,. t X. xl. - f. 1 


nisance of a claim by the master to an equitable inac rue money nacl been actually paid 

share in the vessel. The D. Jex, 13 L. T 22 defendant, or that the counter-claim had 

been brought without the authoritv of the under- 
Contract— Independent Condition,]— The cap- writers. The Sir Charles Xa pier, b .?. I). 73 ; 43 
tain of a South Sea whaler covenanted wdth the ; ^8 W. R. 718 ; 4 Asp. xM. C. 321— C. A. 

defendant that he would proceed to the fishery t • x- ^ 

and procure a cargo of sperm oil or as great a '^J^Hsdiction of County Court,] — A contract 
proporiioii as might be, under all circumstances, Vlf. ^ master mariner shaU take a share of a 
within his power to obtain ; w’-oulcl return to adventure and bear a share of certain 

London, ,aiid at his own cost deliver the cargo ; is a contract of wages by the 

would obey instructions, be frugal of provisions’ maritime law, independently of the 

.and not dispose of any of them without account- shipping Amendment Act, 1873 (30 

ing for the same; and would not smuggle or ^ ® jurisdiction over 

trade, or permit anyone on board to do so.'’ The ^ contract is conferred on county courts 
.defendant covenanted, on performance of the admiralty jurisdiction by the County 

before-meiitione<l terms and conditions on the Act, 1868 (31 tSc32 

part of the captain, to pay him a certain proper- -• lUessimj, 3 P. D. 

■tion of the net proceeds of the cargo ; — Held 38 L. 1. 2o9 ; 2() W. R. 404 ; 3 Asp. M. C. 

that the captain’s covenants were independent.’ 38 L. T. 94 7 ; 4Asp. M. C. 

and that the performance of them was not a ^3, infra, 910. 

condition precedent to an action on the defen- ^ XXVI. xAdmiralty Law and Frac- 

•dant’s covenant. Starers v. Ciirlinff, 3 Bing. 

cf H ; 3 Scott, 740 ; 2 Hodges, 237 ; 6 L. J., ^ Liability for Srece8saries.]-The captain who 


; o .corr, ..u ; . tiodges, 237 ; 6 L.J., Liability for Sreoetsaries.]-The captain who 

gives directions for repairs, is liable to a trades- 
— — Executed.]— A declaration stated, that instance, if it does not appear 

the defendant was possessed of a ship, and the credit was given to the owners. Mssery 

plaintiff was a master mariner, having interest ^ 

in the island of N., in the West Indies, for load- ordered for a ship by the 

ing a vessel; and it having been proposed by ^>cfore the appointment of the captain, 

the plaintifi- to the defendant that the defendant were not delivered till afterwards, 

.sboukl give the plaintiff the command of the personal credit was given to the 

ship for a voyage to the West Indies and back was not answerable for any of them, 

thereupon it was agreed, that, in consideration ^ • 1 B. E, 

-of the plaintiff having interest in X. for loading if *2 ^‘iolioUoih v. Moansey, 15 East, 384 ; 13 
a vessel, the defendant would give the plaintiff B. oOl. And 21w Alareo Polo. 24 L. T. 804 ; 
•the command of the ship, with the understanding ^ 

that he would use all possible exertions for the BisburAftmft-nt® m x 

benefit of the ship and the owners thereof, 

.and that for such services the defendant would fin2 tL If-.? ship for disbursements 

pay the plaintiff. Averment, that, in pursuance ,hi ?. T ’"'f ^ 

■/. , op, the agreement, the defendak |ave"^?he cTl ’ 27 L. T. 

„ ^ . plaintiff the command of the ship, and that he ’ ^ 

• !; s-setDiit in cooimand of the ship on the voyage, Counter-claim on Accounts when a Go- 

^ .lisbutsetnenls 
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mstitutea on benaii ot a master, nimseir a a writ m an action brought to recover the 
co-owner, against other part owners, they may amount of the bills. Judgment in this action 
plead in answer that on a balance of account was recovered against the master in July. iBSl. 
between the plaintifi as master and co-owner In October, 1881, the steamship was sold, and 
and the defendants nothing is due to the plain- the master in November, 1882, instituted an 
tiff, and set up a counter-claim for a balance action of disbursements against her and her 
due to them. The Oify of 3Iohile, iS L. J.,Adm, freight. The purchasers appeared and put in 
41 ; L. 11. 4 A. k E. 191 : 29 1j, T. 40(> ; 22 .bail. At the hearing of the action the judgment 
W. R. 191 ; 2 Asp. M. 0. 123. recovered against the plaintiff in August, "’l 881, 

remained still in force and unsatisfied, and the 

Befence on Criminal Charge— Forfeit.]— plaintiff claimed to recover as a disbursement 

A master, while at a foreign port with a home- the amount for which he was liable under it 
•ward-bound vessel, incurred expenses in defend- Held, that the liability of the plaintiff to satisfy 
ing himself against a charge of murder, mali- the judgment againstliim must be considered as 
ciously brought by two of the crew, whom he had a disbursement in respect of which a niantime 
censured for misconduct. The master was tried lien existed under the lOth section of the 
and acquitted, and bound over in lOA to prose- Admiralty Court Act, 1861. The Fainm% 52 
cute the men for perjury. He forfeited the 10^. L. J., Adm. 21 ; 8 P. D. 48 j 48 L. T. 536 ; 31 
in order to return with the vessel to England : — w. E. 616 ; 5 Asp. M. C, 62. 

Held, first, that he was entitled to the expenses Held, also, that the right to enforce such lien 
of his defence, on the ground that the charge had not been lost by any want of reasonable 
originated directly from the performance by the diligence on the part of the plaintiff, and that 
master of his duty to his owners in chastising his claim must be pronounced for. Ih. 
the men. The Janies Seddoii^^^tilud.^ Adm. Ill \ 

L. E. 1 A. (Sc E. 62 ; 12 Jur. (IT.S.) 609 ; 14 W. R. Recovery against Owner of Disbursements 
973. ^ Paid to Shipwright.]— When shipwrights exe- 

Held, . secondly, that he was entitled to be cute repairs to a ship at the order of the master 
allowed the lOZ. forfeit, as it was for the interest given under circumstances by which the ship- 
of his owners that the master should not be wrights acquire a right to claim against either 
delayed in returning with the vessel. Il>. the. owners or the master, and they elect to 

claim against the master, the latter may, in an 

Bills of Exchange.] — Upon an appeal action for wages and disbursements, proceed 

from the report of the registrar and merchants against the ship and recover for the amount of 
as to a master’s claim for wages and disburse- such shipwright’s claim as a disbuj’sernent made 
ments, the following items were objected to : on ship’s account. The Limench, 34 L. T. 708 ; 
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owner should supply the provisions and should 
charge them against moneys of the master which 
he held in his hands. The managing owner, 
however, debited his co-owners with the costs of 
the provisions, and fraudulently applied the 
master’s money to his own purposes :• — Held, 
in an action in rem against the owners by the 
master to recover wages and disbursements, that 
the master was entitled to credit for such an 
amount in the settlement of his accounts with 
the owners, the fraudulent application of bis 
money by the managing owner being a wrong 
done to the co-owners for which he Was not 
responsible. The Bora Tully^ 54 L. T. 467 ; 5 
Asp. M. 0. 550. 

Eight to Wages up to Final Settlement of 
Claim.] — A master is not entitled under the 
Merchiint Seamen (Payment of Wages) Act, 
1880, s. 4, to wages up to the final settlement of 
hi s claim. The Ai'ina, 56 L. J., Adm. 57 ; 12 P. U. 
118 ; 57 L. T. 121 ; 35 W. E. 654 ; 6 Asp. M. C. 
141. 

Eight to Ten Days’ Double Fay.] — A master is 
not entitled under ss. 187 and 101 of the Merchant 
Shipping Act, 1854, to the double pay for delay 
in the payment of wages recoverable by “ sea- 
men ’’under the former section. The Brincesn 
(Lush. 190) overruled. Ih. 

Under the provisions of s. 187 of the Merchant 
Shipping Act, 1854, and s. 4 of the Merchant 
Shipping Act, 1880, as to nonpayment of wages, 
the right to recover ten days’ double pay and 
wages to the time of final settlement is not 
enforceable where there is a bond fide question 
as to liability. The Ttainhow^ 53 L. T. 91 ; 5 
Asp. M. 0.479. 

Taking Bill of Exchange.] — The master took 
a bill of exchange from the shipowner in pay- 
ment of a balance due for wages and disburse- 
ments : — Held, that he could sue in admiralty 
for wages under 17 & 18 Viet. c. 112, s. 16. The 
Simlah, 15 Jur. 865. 

Heglect to make Protest — Admiralty Juris- 
diction.] — The omission of the master to make a 
correct protest as to damage to goods, whereby 
the cargo owner is prevented from recovering 
average and insurance moneys, is not a matter 
over which the admiralty court has jurisdiction 
under 24 Viet. c. 10, s. 6. The Santa Anna>^ 32 
L. J.,Adm, 198. 

Misconduct — Habitual Drunkenness of 
Master.] — A shipmaster who has been habitually ; 
<lrunk during his employment cannot maintain 
an action for his wages. The Maeleod^ 50 L. J., 
Adm. 6 ; 5 P. D, 254 ; 29 W. B. 34. Ami see 
Foes’Eituee, infra, col. 103. 

Wrongful Discharge. ] — A master wrongly dis- 
charged abroad is entitled to wages until he gets 
other employment, or (semble) until the end of 
the voyage. The Camilla^ Swabey, 312 ; 6 W. K. 
840. And see The Fairport^ supra, col. 94. 

Deductions for Misconduct. ]^In a suit by 
the master for, his wages the owners may deduct 
the amount of any loss he has occasioned them 
by his misconduct. 21ie Repulse^ 4 Hot. of Gas. 

169 ., ‘ . . , ■ ' 

Disbursements— Liability on Bill.] — ^In an 
action for master’s wages, a mortgagee inter- 
vening and declaring to set- up a right of set-off 


I or counter-claim, but not filing any such counter- 
j claim in the registry, but only a statement that 
he objected to all the claims in the master’s 
account except those relating to the payment of 
wages and the wages claimed, must submit to a 
settlement of all the accounts between the master 
and the ship, exclusive of any privoite account 
between the master and the owner in respect of 
extraneous mattei-s. The Glenianner^ Swabey. 
415. Overruled, see The Sam, 14 App. Cas. 2U9. 
infra, col. 99. 

In this settlement the amount of a hill drawn 
by the master on the owners for tlie ship and 
dishonoured by them, for which judgment has 
been recovered against the master, but oxeeution 
not levied, is to be taken into account. Ib. 

Disbursements and Liabilities.] — Themaster 
of a British ship drew a bill of exchange on lier 
owners in favour of the vendors of necessaries 
supplied to her in a home port on hei' owners' 
request. The bill wus accepted by the owners 
and afterwards dishonoured, and the master was 
sued upon it to judgment : — Held, that he had 
not made a disbursement or incurred a liability 
on account of the ship under s. I of the Merchant 
Shipping Act, 1889, so as to be entitled to a 
maritime lien upon the ship. 27ie Oeumta, 
FlliottY. The OHenta (Owners) ; 64 L. J.,Adm. 

> 32; [1895] P. 49; 11 R. 687; 71 L. T.’ 711 ; 
7 Asp. M. C. 529— C. A. 

Payment of Seamen’s Wages — Eecovery 

in Admiralty by Master.] — The master having 
paid the seamen their waiges could not (formerly) 
sue the owners in admiralty. Anon., .Fortesc. 230, 

Coals — Charterer liable to supply — Bill 

by Master on Owner,] — See The Oast ley ate, iniv^i, 
col. 98. 

Lien for Disbursements — Enforcement — 

Winding-up.] — The master of a ship belonging 
to a company drew a bill on the company for 
necessaries supplied to the ship, which was 
accepted, but was dishonoured at niatairity. 
He paid the bill, and claimed repayment from 
mortgagees who had taken possession ol the 
ship. On the following day an order was made 
for winding up the company. The master tlien 
applied in the winding- up for letive to take 
proceedings in the admiralty court, and 
obtained an order giving him leave. The 
liquidator applied to discharge this order, and 
an order was made for the liquidator to pay 
into court to a separate account to meei: tlu‘ 
claim 150L, which exceeded the pi-incipal and 
interest, the master undertaking not to proceed 
in the admiralty court ; the payment to be 
without prejudice to any application by him to 
increase the amount. The 150L ^vas paid in, 
and be applied to increase the amount so as to 
cover the costs of defending an action brought 
against him by the holder of the bill, and his 
costs of the application in the winding-up. 
The Vice-Chancellor ordered the principal and 
interest on the bill to be paid to the master out 
of the 150L, and the residue to be paid to the 
liquidator : — Held, that though if there had not 
been mortgagees In possession of the ship the 
proper mode of enforcing the master’s lien on the 
ship would have been by application in the 
winding-up, the order giving leave to proceed 
in the admiralty court was a proper order, the 
mortgagees not being parties to the winding-up; 
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and that the master was entitled to all his costs 
before the vice-chancellor as costs properly 
incurred by a mortgagee in enforcing his 
security. liio Gravde- Do Sid Steamship Ok, 
III TO, 46 L. J., Ch. 277 ; 5 Ch. D. 282 ; 36 L. T. 
603 ; 25 W. R. 328 ; 3 Asp. M. C. 424. 

Detention Money as Witness.] — In calculating 
the amount due to a master for detention mone}" 
and board whilst detained ashore as a witness, 
in a cause for the recovery of his wages, the fact 
that he through his wife carries on a business will 
not deprive him of his right to be allowed 
detention money ; but if he lives at his place of 
business during his detention, the fact that he 
can live more cheaply at home than elsewhere 
is to be taken into consideration in fixing the 
amount to be allowed for subsistence money. 
The Iloyal Family, 31 L. T. 704 ; 2 Asp. M. G. 
421. 


wages, nor for any expenditure w'hich he may 
make in the ordinary discharge of his ditties as 
master, however necessary for^ the performanc'e 
of the voyage. But the case becomes one of 
ordinary principal and agent, tvhere he makes 
a special contract, in itself ultra vires, in order 
to. fulfil which he incurs special expenses : if 
the owner adopts the benefit of that contract, he 
must, ill equity, also bear its burdens, Brisfoie 
V. Whitmore, 9 H. L. Gas. 391 ; 31L. J., Gh.467; 
8 Jur. (N.S.) 291 ; 4 L. T, 622; 9 W, E, 621. 
Affirming 1 Johns. 96 ; 4 De G. & J. 32.5 ; 6 
Jur. (N.s.) 29. Reversing 28 L. J., Ch. 801 ; 
1 L, T. 173; 7W. R. 150. 

The master has no lien upon freight for hh 
wages or other demands, unless it is a matter of 
express stipulation between himself and his 
uwmer. Atldnmi v. Ootesicorfk, 5 D. k E. 552 : 
3 B. & C. 647 : 1 Oar. & F. 339 ; 3 L. J. (o.s.) 

K. B. 104 ; 27 R. R. 450. 

Where Unsatisfied Judgment against Master 
for Necessaries.] — See The Fairport, 8 P. J3. 48, 
supra, col. 94. 

lien not lost by taking Mortgage of Ship,] — 
A master is not deprived of his lien for wuiges 
and disbursements by the fact that he has taken 
a mortgage on the ship for the balance of his 
wages and disbursements, more especially if the 
shipowner has concealed h'oni him the fact that 
there w\as a prior mortgage. The AUion, 27 

L. T. 273 ; 1 Asp. M. C. 481. 

Priority.]— See post. col. 101, and The Queen, 
19 L. T. 706 ; The Banqor Castle, infra, col. 
120 . 


Chancery Suit between Owners and Mort- 
gagees — Master’s Costs.] — The captain of a ship 
served a notice on the trustees of the docks, in 
which the cargo of the ship was being discharged, 
not to suffer its removal till the freight was paid, 
and wrote to the owners of the ship to inform 
them that he had stopped the cargo till the 
wages of himself and the seamen had been paid. 
In a suit between the owners and the mortgagee 
of one of them, the captain was made a party, 
and did not, by his answer, disclaim. The chief 
clerk found that certain sums were due to him 
in respect of wages, but that other sums claimed 
w^ere not due : — Held, that the plaintiff %vas 
justified in making the captain a party, and 
that the latter was justified in not disclaiming, 
and was therefore entitled to his costs. Alex- 
ander V. Bhnms, 20 Beav. 123 ; 24 L. J., Ch. 618. 


Delay.] — See The Chieftain, infra, col. 101, 

Tinder Tortious Hirer — ^Release.]— The release 
by the master of his personal claim against the 
shipowner for wages does not operate as a 
x’elease of the ship from his lien for such wages. 
The fact that Ihe master was hired by one who 
had fraudulently obtained possession of the ship, 

lien upon 

'ages and dishui\seniejits, if he 
in ignoraiice of the 


b. Lien. 

Ship’s Register.] — The master has no lien on 
the certificate of registry. Glhson v, Inyo, 6 Hare, 
112 . 

The master, whether co-owner or not, has no ' 
lien upon a certificate of registry or ship’s papers 
in case of wrongful dismissal. The St. Olaf, 
2 P. I). 113 ; 35 L. T, 428 ; 3 Asp. M. C, 268. ‘ ; 

Ror what.] — The master has at common law i 
a possessory lien on the cargo, not only for ; 
freight, but also for general average. Galam \ 
(Oai'/jo ex), 3 N. R. 254 : Br. & Imsh. 167 ; 2 ' 
Moore, P. C, (N.S.) 216 ; 33 L. J., Adm. 97 ; 10 
Jur. (K.s.) 477 ; 9 L. T. 550 ; 12 W. R. 495, 

A captain who has entered into engagements 
on account of the ship, tlierehy acquires a lien 
on the goods, and on the freight, to the extent 
of his engagements. H'hito v. Barimj, 4 Esp, 
22 ; 6 R. R. 836. S. The Pantliea. 25 L. T. 
389 ; 1 Asp. M. C. 133. 

But he has no lien on the ship for money 
expended, or debts inciuTed by him for repairs 
ilone to it on the voyage. Hmsey v. Chilstie, 
9 East, 426; 13 Ves. 599. 

Nor on the freight for his wages, nor for his 
disbursements on account of the ship during the 
voyage, nor for the premiums paid by him abroad 
for the purpose of procuring the cargo. Smith 
y. Plummer, 1 B. & Aid. 575’; 19 R. R. 391. 

Hor for wages, stores or repairs done in 
England. WilMns v. Carmnehael, 1 Bough 101. 

A master has no lien on the ship or freight for 

TOL. XIIT. 


will not prevent the master bavin; 
the ship for his 
has discharged his duties 
fraud. The Fdtoin, Br. & Lush. 211 
Adm. 197; 10 L. T. 658; 12 W. R, 
see The Sara, infra, coh 99. 

Colonial Law.]— By 17 & 18 Tict. c. 104, 
s. 191, a master has a lien for his ^yages in the 
vice-admiralty court, whatever may be the 
municipal law of the colony. The Jlajah (f 
Cochin, Swabey, 473. 

Disbursements — Maritime Lien — Master’s 
Authority,] — A master of a ship acquires, 
under s. 1 of the Merchant Shipping Act, 1889, 
no lien upon the ship for disbursements for 
which he has no authority to hind the owner. 
The Castlegate, Morgan v. Castleqate Steam ship 
Co., 62 L. j., F, 0. 17 ; [1893] A. 0. 38 ; 1 R. 97 ; 
68 L. T. 99 ; 41 W. R. 349 ; 7 Asp, M. 0. 284— 
H. L. (Ir.) 

Where no lien on the ship exists, there can be 
no lien on the freight, 11. 

I ' ’ I 

Maritime Lien — Master^s Lien for Disburse- 
ments,]^ — A. liability incurred at the request of 
the vendors of necessaries and of the shipowners 
by the master of a British ship in respect of 
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necessaries supplied to her by the order of the 
owners at the port in England where they carry 
on business does not create a maritime lien which 
takes priority to a mortgage of the ship existing 
at the date of the necessaries being supplied. 
The Orientd, 64 L. J., Adm. 32 ; [1895] P. 49 ; 
11 R. 687 ; 71 L. T. 711 ; 7 Asp. M. G. 529—0. A. 

Master — Disbursements — lien for — Neces- 
saries.] — The Admiralty Court Act, 1861 (24 
Viet. c. 10) does not give the master a maritime 
lieu on the ship for disbursements. The Glen- 
tanner (Swabey. 415) ; The Mary Avm (L. B. 1 
Adm. 8) ; The Feroiua (L. R. 2 A. & E. 65) ; and 
The Rhajdore (11 P. D. 120) overruled. The 
Sam, Hamilton v. Balter. 58 L. J., P. 57 ; 14 App. 
Gas, 209; 61 L. T. 26; 38 W. R. 129; 6 Asp. 
M. C. 413— H. L. (E.) [See 52 & 53 Viet. c. 46, 
S.I.] 

Maritime Lien — Eight against Shipowners 
or Charterers — Authority.] — Where a ship is 
chartered under a charter providing that the 
master shall be appointed by the charterers, 
that the owners are to provide and pay for ail 
provisions and wages of captain and crew, and 
for the necessary equipment and efficient ■working 
of the ship; that the captain is to be dismissed 
by the owners if he fails to give satisfaction, and 
that the charterers shall provide and pay for all 
coals, pilotages, port chaiges, &;c., the master is 
the servant of the shipowners, and hence he has 
a right in rem for his w^ages and such disburse- 
ments as are necessary for the navigation of the 
ship, and which the charterers had not by the 
provisions of the charterparty undertaken to 
pay; and semble, per Lord Esher, M.R., if the 
charterers had refused to make these disburse- 
ments, and without them the ship could not be 
navigated, the master would be entitled to 
charge them against the shipowners. Semble, 
where the master is the servant of the charterers 
and not of the' shipowners, he has no right 
against the owners in respect of wages and 
disbursements. The Beeswmy, 53 L. T. 554 ; 
5 Asp. M. C. 484—0. A. 

By charterparty it was agreed that the owners 
of the ship should provide and pay for provisions 
and wages, and that the charterer should provide 
and pay for coals and other expenses. The 
master was to be appointed by and wns to follow 
the instructions of the charterer. The master, 
with notice of the charterparty, ordered and 
made himself liable for provisions and coals for 
the vessel at a foreign port. These provisions 
and coals were necessary to enable the vessel to 
perform her voyage : — Held, in an action by the 
master against the vessel, that he was entitled 
to recover for the provisions but not for the 
coals, as by the terms of the charterparty he 
ha<l no power to pledge the owmer’s credit in 
respect of them. The Turgot^ 11 P. I). 21 : 54 
L. T. 276 ; 34 W. E. 552 ; 5 Asp. M. G. 548. ' 

Agreement with Owners — Loss of Lien — 
Non-payment.] — A mister, who after receiving 
a portion of his wages from the raanagingowners, 
elects to allow the balance to remain in their 
hands at interest, by so doing loses his lien, and 
cannot recover the balance in rem, but if he has 
had no opportunity of receiving his wages, or has 
been refused payment of them on demand, the 
mere fact of his allowing them to remain in the 
'managing owner’s hands after they become due j 
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will not deprive him of his remedy, llie Bain- 
how, 53 L. T. 91 ; 5 Asp. M. G. 479. 

Where shipowners, in answer to a claim for 
wages, plead an agreement between the managing 
owner and the plaintifl;, that the plain tiffi shall, 
instead of receiving his wages, allow it to remain 
in the hands of the managing owner, and has 
thereby foregone his right against the ship, the 
onus is upon the defendants to clearly prove that 
there was an express arrangement to that effect, 
before the court wall deprive the plaintiff of his 
right. 1 h. 

Master under Liability for Necessaries may 
proceed in rem.] — A master wdio becomes 
iiersonally liable for necessaries has the right 
, to proceed in rem against the ship. The Marco 
1 Polo, 24 L. T. 804 ; 1 Asp. M. G. 54. 

Wages Suit — Mortgagee intervening — Eight 
to release of Ship — Bail.] — In an action against 
ship and freight for master’s wages the mortgagee 
in possession is entitled to a release of the ship 
on giving bail, although the master has made 
himself liable on bills of exchange drawn upon 
the charterers for the ship’s use. The Bingdoce, 
Swabey. 310. 

What Ship subject to Lien.] — The masters 
lien for wages under 7 & 8 Viet, c, 1 12, s. 16, affects 
only the ship in wdiich the wages were earned. 
The Jitlindu]}, 1 vSpinks, 71. 

Master Joint Mortgagee— Sale by Mortgagees 
—Master’s Claim for Wages.]— The master of a 
ship was a joint mortgagee of her. The owners 
' became bankrupt, and the ship -was sold by the 
' mortgagees in possession, with the knowledge of 
the master, who did not interfere with the sale : 
— Held, that the master could sue the ship for 
wages under 7 & 8 Viet. c. 112, s. IG. The 
BepnUe, 9 Jur. 738. And see 5 Not. of Gas. 
i 348. 

Suit entered in too small Sum — Eelease of 
Ship.]— A suit by a master for wages was entered 
for a sum which, by reason of the dofeTidants’ 

■ delay, proved insufficient to cover his claim and 
costs : — Held, that the ship should not be released 
until claim and costs paid in full. The Helen, 
14 W. R. 502. 

Lien in Admiralty — None in Chancery ,] — k 
master sued in chancery the executor of a 
' deceased part owner for 10^., due to him on 
, account of the ship. No remedy in equity 
against the ship, but semble aliter in admiralty. 
Pierson v. Bohinson, 8 Bwanst. 139. 

Ship liable though Owners not liable — Master 
appointed by Persons allowed to remain in Pos- 
session of Vessel — Maritime Lien.] — The master 
of a ship, appointed Iw persons who are not the 
real owners, but who have been allowed by the 
real owners to remain in possession and to 'have 
the control of the vessel for the purpose of using 
her in the ordinary way, may have a maritime 
lien on the ship for his disbursements and 
liabilities properly incurred by him ors account 
of the ship, although the owners may not be 
personally liable for the disbursements or the 
matters in respect of wniich the liabilities have 
been incurred^ The Casthgate (62 L. J., P. 0. 
17 ; [1893] A. G. 38) and The Orienta (64 L. J. 
P. 32 ; [1895] P. 49 ; supra, col. 99,) distin- 
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guished. The HI pan Citip 66 L. J., P. 110 ; 
[1807] P. 226 ; 77 L. T. 08 ; 8 Asp. M. C. 801. 

c. Priorities. 

Extent of,] — The master has a maritime lieu 
on the ship for ]iis wages and <lisbarsements, and 
his claim takes priority over all other claims, 
save claims fur salvage and damage by collision. 
The Hanthea, 2.6 L. T. 889 ; I Asp. M. C. 188. 

Haritime liens, being in the nature of rewards 
for services rendered, rank against the fund out 
of which they are to be paid in the inverse onler 
of their attachment on the res, and the last in 
time should be the earliest in payment, llie 
Rojje, 28 L. T. 287 ; 1 Asp. M. C. 568, infra. 

Over Bottomry Bond.] — The claim of a master 
for his wages earne<l and disbursements made 
subsefiiicntiy to a voi^age, during which a 
bottomry bond has been given on his ship, takes 
priority over the claim of the bondholder, Ih, 

A bottomry bondholder is entitled to priority 
over the claim of a master for wages earned on 
voyages previously to that during which the bond 
is given. Ih. 

Against the balance of proceeds of sale of a 
vessel sold in a bottomry suit, the master has in 
respect of his claims, both for wages and dis- 
bursements, priority .over the rights of the mort- 
gagee. The 2f(iry Ami or Annc^ 85 L. J., Adm. 
6 ; L. B. 1 A. & li. S ; 12 Jur. (?r.s.) 81 ; 18 L. T. 
884 ; 14 W. E. 186. But. see The Sara, supra, , 
col. 99. 

A master, being sole owner, having given a 
bottomry bond, binding himself, ship and freight, 
cannot claim his wages to the ]>reju<iice of the 
bondholders. The William^ Swabey, 346 ; 6 
W. B. 871, 

When a master, being also part owner of a 
vessel, had bound himself by a bottomry bond 
on ship, freight and cargo : — Held, that the 
owners of part of the cargo could not oppose his 
right to be paid his wages and disbursements in 
prioritv to the bondholder. 'The JDarlnp, 87 
L. J., Adm. 29 ; L, B. 2 A. E. 260. 

In such a suit by the master, the court will not, 
under the Merchant Shipping Act, 1855, h. l91, 
entertain a counter-claim by the owner of the 
cargo. Ih. 

The master cannot compete with the bond- 
holder for his wages against the ship’s freight 
where he binds himself by the bond. Where, 
however, he has incurred no such personal obliga- 
tion, he is not barred. The Salaela, 82 L. J., 
Adm. 41 ; 9 Jur. (^\s.) 27 ; 7 L. T. 440 ; 11 Wh B. 
189. 

Over Seamen.] — The 17 & IS Viet. c. 104, 
s. 191, does not alter the relation of the master 
to the seamen, and he cannot compete with them 
to their detriment for a share in a fund. Ih. 

Over Mortgagees.] — ^A master does not lose 
his lien upon a ship for wages due by delating 
to enforce such lien for ten months after his 
discharge, notwithstanding he has had an oppor- 
tunity to do so ; but he may enforce it even 
against persons who, as mortgagees, have in the 
interim become interested in the ship with notice 
-of the lien. The Chief tahi, Br. & Lush. 212, 
And see The Bangor Cndle, post, col. 120. 

A master’s claim for wages and disbursemenis, 
whenever earned or made, takes priority over the 
claims of mortgagees. The Hope, 28 L. T. 287 ; 
" l' Asp. 'M:. a '563, 


Where the master of an ordinary seeking .ship 
eiitered into a charterpart}', under seal, to carry 
troops from the Mauritius to England, and stipu- 
lated, on, his o-wn responsibility, in tiie charter- 
party, that, he would make certain alterations in 
the ship, in order to enable him to carry the 
troops, and at the Cape of 0-ood Hop^e entered 
into another charterparty, not under seal, to a 
similar efiect, and ma<le the specilied alterations, 
and paid money, an<l drew bills to meet the 
expenses nece.s.sary to the making of these altera- 
tions, and the voyage wa.s performed : — Held, 
that, apart from lien, in equity, the master was 
first entitled out of the freiglit earned under 
the.se charterpartie.s to he repaid the suras 
advanced, ami to be indemnified against the 
bills, and that the owner (or his mortgagee) was 
only entitled to the net freight after deducting 
these charges. BrLsf no y. WlCtmore.d H. L. Cas. 
891 ; 81 L. J.. Ch. 467 : 8 8ur. (N.S.) 291 ; 4 L. T. 
622 ; 9 W. R. 621— H. L. (E.) 

Enforcing Claim against SMp,] — The master 
of a ship belonging to a comjmny drew a bill on 
the company for nece.ssarieH supplied to the ship, 
which was accepted, but was di.shonoured at 
maturity. He paid the bill and edaimed repay- 
ment from moi’tgagees who had taken po.s.se.s.sion 
of the ship. On the foilmvi ng day an order was 
made for winding up the company. Tlie master 
then a})plied in the winding-up for leave to take 
proceedings in the admiralty court, and obtained 
an order giving him leave. The lifpiitlator 
applied to discharge thi.s order, and an order was 
made for the liquidator to })ay into court to a 
separate account to meet the claim 150/., which 
exceeded the principal and intere.st, the master 
undertaking not to proceed in the admiralty 
court ; the payment to be without [u'ejudicc to 
any application by him to increase the amount. 
The L50/. was paid in, and he applie<l to increa.se 
the amount, so as to cover the costs of defending 
an action brought against him by the holder of 
the bill, and his costs of tlie application in the 
winding-up. Bacon, V.-C., ordered the principal 
and interest on the bill to be paid to the master 
out of the 150/., and the residue to be paid to 
tlie liquidator .-—Held, that though if there liad 
not been mortgagees in })Osses.sion of the .ship 
the proper mode of enforcing the master’s limi 
on the ship would have been by application in 
the winding-up, the order giving leave to pro- 
ceed in the admiralty court was a proper ox’der, 
the mortgagees not being parties to the wiiu ling- 
up ; and that the master was eiititieti to all his 
costs before the vice-chancellor as costs properly 
incurred by a mortgagee in enforcing hi.s security. 
Bio (Iraude Bo Sul Steamuhhp Co., In. re, 46 L. J., 
Ch. 277 ; 5 Ch. D. 282 ; 36 L. T. 608 ; 25 W. B. 
328 ; 8 Asp. M. C. 424— C. A. 

Priority of Claim of Material- Men.] — A master 
being part owner of a foreign ship ordered neces- 
saries for the ship. The necessaries were sup- 
plied, and the master' became liable for payment : 
— Held, that the material-men w^ere entitled to 
be paid for the necessaries out of the proceeds of 
the ship and freight in priority to a claim of the 
master for wages and disbursements. The Benny 
Lind. 41 L. J., Adm. 68 ; L. B. 3 Adm. 529 26 

L. T.'o^l ; 20 W. B. m.; I Asp. M. 0. 294. ^ ' 

A shipwright’s lien is postponed to a masters 
claim for w^ages earned prior to the repairs. The 
Gustaf, Lush. 506 : 31 L, J., Adm. 207 ; 6 L. T. 
660, : CL The Queen, 19 L. T. 706. 
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Interference of Court of Bankruptcy with indirectly promotes insubordination, and such 
Arrest under Warrant.] — A master mariner officer has no right to wages otherwise due to 
claiming a lien for wages and disbursements upon him by agreement after such dismissal. The 
a vessel, the property of the arranging debtor, J/arina, .50 L. J., x\dm. 83 ; 29 W. 11. 508. 
who had declared himself insolvent, caused the F., part owner of a vessel, mortgaged (as^it wns 
vessel to be arrested under the warrant of the alleged) his share to the other part owiiei* S., who- 
court of admiralty. The court of bankruptcy, assigned his own share and the other mortgaged 
upon an ap])lication to restrain the further share to B. F. refused to obey B.’s or<lers, and 
action of the court of admiralty in respect of denied in strong language to him that lie had 
the vessel, declined to do so, except upon the mortgaged to 8. ; — Held, that even if B. was 
terms of lodging in court a sum sufficient to owner of the entire ship and cargo, F.’s com! net- 
answer the claim and costs, and an undertaking and language were not such as to raise a for- 
to abide any further order in respect of any feiture of his wages. The Jirntph De.etee, 2o- 
further sum which might be declared due for L. T. 820. 
costs or otherwise. T. C., In re, Ir. R. 11 Eq. 151 

Employing Ship contrary to Orders.] — When 
Lien for Disbursements — Priority over Iilort- a master receives express orders from his owners 
gage.] — Master's liability for necessaries has as to the voyages which he is to make and the 
fu'iority over mortgage debt. The Linierielt^ 1 ports to whicli he is to take the ship, and such 
P. D. 411 ; 84 L, T. 708 ; 8 Asp, M. C. 20(3, orders are given under and with a view to a 

state of circumstances out of which danger might 
MasteFs Lien — Mortgage — Sale of Ship.] — arise to the ship, and which are known to iiiul 
Master restrained by injunction from enfoicing discussed by the master and owner at the time 
his alleged lien against 'proceeds of ship which when they are given, the master is not justiiied, 
had been mortgaged and afterwards sold on the out of an alleged appreliension of that danger, in 
voyage as unseaworthy. Lister v. Payn, 11 taking the ship on other voyages and to other 
Sim, 848. ports ; and if he does so take the ship, he will not 

be entitled to recover his wages for the time 
d. Forfeiture. during which she is engaged against the owners’ 

orders, even if the voyages are for the owners’ 
Drunkenness.]— Constant drunkenness, or non* benefit. The Poehuch, 31 L. T. 274 ; 2 Asp. M. C. 
performance of duty ascribed to it, on the part 887. 
of the master, does, but occasional intoxication 

does not, work a forfeiture of wages. The Atlaiv- Desertion,] — K. master’s wages may be forfeited 
fvV', 9 Jur. (N.s.) 188 j 7 L. T.^647 ; 11 W. R. 188. by desertion, but there can be no absolute deser- 
S, P., The Maeleod^ 5 P. D. 254. tion of his ship working a forfeiture of the whole 


a lormn.Lire m ms wages. ^ ne Mianiio, supra. e. Foreig-n Kaster. 

As where he makes a mistake in the manage- 
ment of the ship’s affairs in a foreign port. The Remedy for Wages.]— In a suit by a foreign 
Thmnas 3 W. Rob. 128. master against the freight for his wages, the 

neither error of seamanship in a master, nor question whether the freight is liable is a ques- 
neglect to communicate to a Lloyds’ agent, tion of remedy, and not of contract, and is, 
stranding of the vessel, nor neglect to sign a therefore, to be determined by the lex fori. Thr 
bottomry bond, works a forfeiture of wages. The MilforL Swabey, 892; 4 Jur. (JN.s.) 417; G 
Oarnilla, Swabey, 312 ; 6 W. R. 840. W. R. 554. 

. The 17 & IS Yict. c. 104, s. 191 (notwithstand- 

— — Taking Bill instead of Cash for Freight.] ing s. 107), extends to the masters of foreign. 

• ^Y'heri a master receives instructions to take the ships, and gives them a reme<ly against ship and 
balance of freight (lue at the end of a voyage in freight for wages. Ih, 

ca^, or b}^^ bank bill upon London, and without A master of a foreign ship institiitetl a cause- 
sufficient inquirjq but without mala tides and against the ship for his w'ages, and no notice of 
rather through error of judgment, he takes a bill the institution of the cause was given by him to- 
which he believes to be (but which is not) a bank the consul of the foreign state. The owners- 
bill, and which is afterwaids dishonoured, causing appeai'ed under protest ; and the consul pro- 
loss to his owners, this negligence or disobedience, tested, as consul, against the cause being allowed 
not being wilful, does not W’’ork a forfeiture of to proceed. The cause was dismissed on the- 
his wages, nor can the owners claim to deduct ground that the jurisdiction of the court ot 
the amount of their loss from his .wages., T/ie admiralty over causes of wages of foreign 
. Pzmnm'e^ 32 L. T. 840 ; 2 Asp. M. C, 599. masters is discretionary only ; that notice of the- 

' ‘ r'' t, ji- • -r - ' institution of any such cause ought to be given 

lusuDortoatiou.J- — The, owners , of a vessel to the consul of the state to wffiich the ship 
have a right, to dismiss afi officer .jWHo, dk^ctly, or belongs : and that the protest of the consul was. 
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ii bar to the cause proceeding. The IJerzoyln 
Jlarle^ Lush. 2i)2 ; 5 L. T. 88. 

Protest by Consul.] — The protest by a foreign 
consul against the continuance of a wages cause 
against a foreign vessel does not deprive the 
court of jurisdiction ; but the court will use its 
discretion whether or not to exercise the juris- 
diction. The Octavie^ Br. k Lush. 215 ; 83 Ij. J., 
?. 115 ; 9 L. T. ()95. And see The Leon XI JI.^ 
52 L. J., Adni. 58 ; 8 P. D. 121 ; 48 L, T. 770 ; 5 

l!i a suit for wages by foreign, seamen, if their 
consul intervenes and asks that payment of the 
w’-ages due to them be made to him on their 
behalf, the court usually grants the application. 
The Tmor, 9 L. T. 397 ; 12 A¥. B. 219. 

Lien — Bottomry Bond.] — A master of a foreign 
ship having, in the terms of a bottomry bond, 
bound as w^ell himself as the ship and freight, 
cannot enforce his lieu for wages against the 
claim of the bondholder. The Jonathan Good- 
hue^ Swahey, 524. 

6. Baebatby. 


Fraudulent Intent.] — On the part of the master 
is necessary ; neglect to pay })ort dues is not 
barratry. KnigM v. Camhrhlge^ 1 *Str. 581 ; 
Cowp, 153 ; 2 Ld. Baym. 1540 ; 1 Mod. 230. 

Extent of Owner’s Liability for,] — A master of 
a ship, without the owner, entered into a clrarter- 
party with plaintiff to undertake a voyage on 
certain terms, and for due iierformance he bound 
the ship, tackle, &;c., valued at 300^. The master 
deviated, and committed barratry, for which 
plaintiff obtained a sentence against him in 
Spain. The owner brought trover for the ship, 
and an action against })laintiff for the freight. 
Per cur., the master is liable for the deviation 
and barratry, but the owner is not liable beyond 
the sum at which the ship w'as valued in the 
charter.party, Anon.^, 2 Ch. Cas. 2, 238. 

See also B. Maeixe Ixsueanoe, infra. 

7. Certificate. 

Ship in Charge of Bncertificated Master,]— 
See Jleslop y. Cadenkead., infra, IV., OwKEES ; 
10, Offences by ; Star g. Ex paHe.n'iAe, col 82. 
See also tit. WRECK INQU lEiES, post, cols. 874 seq. 


Cotton stowed on Beck.]— Ninety bales of VI. SEAMEN (including Thames Watermen) 
cotton, insured against barratry of the master ^Yaqes. 
and mariners, were stowed upon deck, and were * Generally, 10(1 
jettisoned in a storm. Before the ship sailed one J Contract. * 


jettisoned in a storm. Before the ship sailed one 
of her agents discovered that the captain was 
stowing cotton on deck, and opposeii it, and 
desireci him send the cotton by another vessel. 
The captain, notwithstanding the remonstrance, 
continued to stow the cotton upon deck. This 
it was contended amounted to barratry, as “ an 
act of wrong done by the master against the ship 
ixnd goods” : — Held, tliat it did ’not amount to 
barratry. AtUnsonY. Geeat Western Ins nmnxe 
Ch,, 27X. T. 103 ; 1 Asp. M. C. 382, 

Kidnapping.] — When a master ships and 
carries Polynesian native labourers ^without a 
licence against the provisions of the Kidnapping 
Act, 1872 (35 k 3G Viet. c. 19), proof that the 
master, although he may never have seen the act 
itself or the pnbclamation thereof in the Austra- 
lasian colonies, was informed before shipping 
the labourers that such an act existed, and that 
it was illegal to carry them, is sufficient evidence 
to justify a jury in hnding that he shipped and 
carried the "labourers wdlfully and with kiiow- 
lc<Ige of the prohibition, so as to make his act 
barratrous. Australian Insurance 6b. v, Jach- 
xon, 33 L. T. 286 ; 3 Asp. M. C. 26. 


a. Generally, 106. 
h. Contract. 

i. Stamp, 113. 

ii. Form, 114. 

iii. Division of Frotits, 115. 

iv. Additional Wages, 115. 

V. Allowance for' Short Provisions, 
117. 

vi. Advance Note, 117. 

vii. Jurisdiction to set aside ’Unreason- 

able Contracts, 118. 

viii. Dissolution, 118. 
e. Lien — Priorities, 119. 

d. Ilecoveiy of Wages. 

i. Who liable, 121. 

ii. Bight to sue Barred, 123. 

iii. P’oreign Seamen or Ship, 124. 

iv. Advance Note, 125. 

e. Practice, 126. 

2. Desertion, Miseonduct and Forfeiture, 128, 

3. Proeeedinqs against Seamen, 182, 

4. Dutg and Lidhilittj of Master or Shipowner, 
133. 

,5. Atithority of Master to Punish, 136. 

6. Vert if cate of Character, 137. 

7. Protection fro nir Imposition, 137, 

8. Wills of Seam 071, 138. 

9. Impi'essmeut, 138, 


, , - „ f • -j-i „ y. im press meni; xoo. 

Scuttling Ship.]— Scuttling a ship with the Snpplyinq witJmd. Ilcene^ 
knowledge of the shipownei;, but without the ifatermen-, 139. 

knowledge of the freighter, is barratry, m respect 

of which the freighter may recover against the Injury to.] — See IV., OWNERS, 
underwriters. lonides v. Pender, 43 L. J., Q. B. 

227 ; L. B. 9 Q. B. 531 ; 30 L. T. 547 ; 22 W. B. X. WAGES. 


227 ; L. B. 9 Q. B. 531 ; 30 L. X. o 4 V ; vv 3L. WAGES. ^ V 

-884; 2 Asp. M. G. 266. See also Grill v. 

CkJieral Iron Screw Collier Co., post, col 329. a. G-enerally. 

Jurisdiction of Admiralty Court.]— The juris- 
Deviation for Master’s Convenience.] — Devia- fiction of the admiralty in wages suits is 
tion for master’s convenience is barratry, founded on the general maritime ,.aw%. and has 
Vallejo V. Wheeler, 1 Gowrp. 143. ^ existed from the first establish m >xt of the court. 

Barratry may be committed against a char- Courttiey, Edw. 239. SeePitlso post, XX\ 1. 
terer who is pro hac vice owner. JA As to Admiralty Law and Practice — Pro-. 
this report see per Builer, J., 1 Term Bep. 329, hibition. 


Deviation for the Owner’s Benefit.]— 
barratry. Stu-mma v, Eroim, 2 Str. 1173, 


HIBITION. 

■Is not Paid hy Mate.] — The court of admiralty has 
no jurisdiction in a claim by a mate for wages 
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paid to seamen and disbursements. The 
Victoria, B7 L. J., Adm. 

Law of Hag or rorum.]— A subject of the 
United States was mate on board a vessel of that 
couiitrr during a voyage from California to 
Great Britain. By the death of the master, the 
mate assumed that position. He proceeded in 
the British court of admiralty against the 
freight for wages due to him. The owners 
appeared under protest, objecting that the law of 
the tiag' was applicable, and not the lex fori : — 
Hold, that the lex fori must govern the case, and 
the protest be overruled, and that the mate had 
a lien on the freight, whatever might be the law 
of the United States, and notwithstanding the 
provisions of the 17 & 18 Viet. c. 104, ss. 109, 
191. The Milford, 8w’abey, 862; 4 Jur. (N.S.) 
417 ; 6 W. E. 554. 


Freight the Mother of Wages,] — Freight is the 
mother of \vages. If the ship is lost the mariners 
lose their wages. Dunhley v. Bulwer, 6 Esp. 
68, infra. 

Freight is the mother of wages. The ship- 
owner gets no freight unless the ship unloads, 
and the seamen lose their wages. Anon., Siderf. 
pt. 1,286: Anon., 2 ‘ Show. 288: Anon., Siderf. 
pt. 1, 119. S. F., The Lady Bnrlmm, 8 Hag. 
Adm. 196 : Thomas y. Tohin, 8 Hag. Adm. 197, n. 


Aliter, where special Agreement for destination, the sailors are entitletl to their 

Wages.] — A special agi’eement for wages held wages. Bergstrom v. Mills, 8 Esp. 86 ; 6 R, li. 
good though no freight eaimed. v. 810. 

Str. 40». Detention hy Foreign Power.] — A seaman 

_ iiTLay recover for wages during a hostile embargo 

Voyage abandoned*~-Ship ^ unseaworthy.]- ^ was imprisoned on 

Where the ship went to sea m an unseaworthy on proof that the crew was restored to the 

condition and the voyage had to be abandoned, completed her voyage and 

the seamen could not sue tor earned freight, without producing the *order by 

freight was earned. Lahen v. 7 horn, o Esp. 6 ; the embargo was taken oA. Bela mahier 

8 R. R. 824. Wlnterinyham, Camp. 186. 8. Pratt v. 

, V. Cuf, 4 East, 48, n. 

— Ship lost on ^ome Voyage,] A ship Russian government laid an embargo on 

was hired by government to take out convicts to j 

Van Biemen's Land. From that place it sailed convention between the Russian and BriUsh 
to Batavia, and on several other government should be fulfilled by the latter. 

It sailed on the homeward voyage to England, crews were taken out of the ships, marched 
andamved safe at bt. Helena, but was lost the country, and there detained six months, 
before arrival <at the port of discharge, and all as prisoners of war ; and at the end 

on peiished . Held, that pioot of these were marehetl back to their 

facts, and of a seaman haying gone on board the their cargoes restored : 

ship m England, and haying been seen working — geld, that this w'as an embargo, ami not a 
onboaraatymvftemensLaBclatBatavw aiid hostile capture, and that the swmen wre 
afterwards at St. Helena, w^ sufficient to entitle to wages during the time of the deton- 

tho seaman to wajes pro rata for the Yoyage out. Thowjmn r. Me, 1 Dow. 2yt) ; U B. E. 

iW.' y. 1, H & W. 238 , 73 ; 4 East, 546 ; 1 Smith, 153 ; 3 Bos & 1'. 403. 

beainen entered into articlfs to serve for g^, ,^eld, where the' plaintiff was a 

monthly wages on boaid a ship ‘-tound forthe BmUrWh, 4 East, 

pom ot Madeira any of the West India Islands -gg 3 44 ; 7 E. E. 636. 

and Jamaica, and to return to London ; and it 

.’’■as agreed that they should not demand or be When Seaman Impressed,] — A seaman im- 
eui'Rlcd to their wages, or’ any part, until the pressed from a merchant sliip was not entitled 
arriv.U of the ship at the port of discharge to %yages up to his impressment (2 Geo. 2, c. 86) 
(mean Mg London) : — ^Held, that. though the ship if his ship w^as lost and no freight eariieil. Bmih- 
earned freight upon the delivery of an outward- ley v. Bulwer, 6 Esp, 86, supra, 8. Afio^u 
bound caiyro at Madeira, and of another cargo 2 Camp, 820, n. 

taken in at f 'Madeira, and delivered in. the West The mariner gets his wages up to the time of 
Indies ; yet, t; -d, being lost.in her, passage home impressment if the ship earns freight. If the 
by a storm, the !?aamen cduld; npt recover wages ship is captured the mariner gets no\vages, even 
'pro rate upon the outward voyage by reason of though she is afterwards recaptured. "Wlggim 
the express terms of.;thestiptilntion respecting v. BiyUton, 2 Ld. Baym, 1211. 

, wages ]■ v> 9 E. R, Seaman entitled towages u'p to impressment, 
4^0, ‘;r®; ^^,4 'r' 8’^ , '• * ! , Chmdler r. Meade, cited, 2 Ed. Raym. 1211. 
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DiscHarge m loreign Port.J — A master is not omcer the duty of determining the amount to 
generally at liberty to discharge his crew in a be deposited ; and where the master has de- 
foreign port, but circumstances may justify him posited the amount fixed by the officer, no 
in doing so upon conditions. The Elizabeth, 2 further claim can be made against the shipowner 
Dods. 403. under the section for any expenses incurred by 

Circumstances under which a master is justified the seaman. , Edwards v. Steely Young A Co., 63 
in discharging a first engineer abroad considered. L. J., Q. B. 690 ; [18971 2 Q. B. 327*: 45 W E. 
The Marina, 50 L. J., Adm. 33 ; 29 W. E. 508. 689— C. A. 

Home in the section means the port at 
Bamages for wrongful Discharge.]— Mariners’ -which the seaman was originally shipped, or 
wages decreed with penalties for wrongful clis- such other port in the United Kingdom as he 

missal (5 k, 6 Will. 4, c. 19, s. 11). A seaman agrees to go to. II, 

was shipped for a voyage out and home. The Where seamen are wrongfully discharged 
ship was sold during the voyage at a foreign abroad they are entitled to recover their necessary 
port, and the seaman was paid wages to the time expenses {The Frederick, 1 Hag. xldm, 219) ; and 
of sale and paid his passage home Held, that the whole of the wages for the voyage. The 
the seaman was entitled to be put into as good a Elizabeth, ^ 
position pecuniarily as he would have been in if 

the voyage had been completed ; gain of time Ship lost — Certificate of Master—7 & 8 Viet, 
and re-employment being taken into considera- c. 11^] — The enactment 7 & 8 Viet. c. 112, 

tion. Jlitchell v. Foe, cited, Maclachaoi on s. 17, as to seamen beiag entitled to wages in 

Ship., 4tli ed. 234. case of wreck on receiving the master’s certificate, 

does not apply to a case where the seamen 'would 
Hardships incurred — In an action by a sea- have been entitled to wages before the act. 
man for breach of the stipulations in his agree- Where, therefore, a vessel was lost in a seeking 
ment for service, the court, in addition to the voyage after carrying and delivering cargoes in 
compensation provided by the Merchant Shipping the course of it .-—Held, that the seamen %vere 
Act, 1854, can award general damages for breach entitled to wages without any certificate from 
of the agreement, and for hardships incurred by the master. Hicks v. JFalke?^, 4 W. E. 511. 
the seaman through the vessel being employed 

for purposes other than those contemplated by fche Ship Insured — Owner Bankrupt — Seamen^s 
agreement. Tke Jmtitia, 56 L. J., Adm. Ill ; Wages paid out of Insurance Money.] — Where 
12 P. D. 145 ; 57 L. T. 816 ; 6 Asp. M. C. 198. an insured ship was lost, and the insurance 

money was recovered hr the assignees of the 
Agreement for Voyage not exceeding Six owner, who had become bankrupt Held, that 
Months— Compensation for Discharge within One the seamen were entitled to be paid in full out 
Month.]— The respondent, a seaman, was en- of the insurance money, Dawson, In re, 1 
gaged "under an agreement in the prescribed Fonb. 229 ; 17 L. T. (o.s.) 100. 
form to serve on a ship on a voyage from Sun- 
derland to Bilbao, and any other ports within Owner and Master Bankrupt — Mate entitled 
certain degrees, and back to a port of discharge to Six Months’ Wages.] — Under a fiat against 
in the United Kingdom. The term of employ- the master and owner of a ship, the mate is 
ment was not to exceed six months. The w'ages entitled to be paid six months’ salary in full, 
'were stated to be at a monthly rate. The ship Hamhorg, Ex imrte, Hudson, In n\ 2 Mont. D. & 
returned to Sunderland 'within tw^enty-three D. 642 ; 11 L. J., Bk. 229 : 4 Jur. S98. 
days, and, the voyage being thereupon ter- 
minated, the respondent was duly discharged. When Left Behind by Own Hegligence.] — 
Upon a summons issued by the respondent A seaman shipped under articles, by which he 
ngainst the appellant, the master, the judges agreed that he would serve on voyages to certain 
held that he was entitled to eornpensation up to named places and home to the final port of dis- 
onc month’s wages for such discharge under the charge of the ship, in consideration of which 
provisions of s. 16,7 of the Merchant Shipping services to be duly performed the master agreed 
Act, 1 854, and notwithstanding any agreement : to pay as wages a certain sum per calendar 
— Held, that, being properly discharged under month. He -was left behind at one of the places 
his agreement, the respondent w^as not entitled at which the ship stopped ; and the jury found 
to the benefit of s. 167, since discharge before that there \vas no desertion, but that he had been 
the commencement of the voyage, or an improper guilty of drunkenness and abusive language, to 
discharge before one month’s wages have been the subversion of discipline, and "was left behind 
earned, is the condition precedent to the relief through his own negligence : — Held, that he was 
given by the act. Tlndle v. Barison, 61 L. J., entitled to his wages up to the time of ins being 
"M. 0. 107 ; 66 L. T. 372 ; 56 J. l\ 390 ; 7 Asp. left behind. Dutton v. Thtmggson. 38 L. X, C. P. 
M. C. 169, 225 ; L. E. 4 C. P. 330 ; 20 L, T. 568 ; 17 W. R, 

1069. 

Expenses of Maintenance and Passage Home. ] 

— Sect, 186 of the Merchant Shipping Act, Death before Termination of Voyage,] —A 
1894, which provides that where the service of seaman entered into articles to serve onboard 
any seaman belonging to any British ship the ship “ E.,” “ bound from the port of L. to the 
terminates at any port out of her majesty’s S. S., to procure a cargo of sperm oil, and to 
dominions ; the master, besides paying the return therewith to the port of L., where the 

wages to which the seaman is entitled, shall as voyage was to end”; instead of -wages he was 

one of several alternatives, “ {d') deposit with to receive, ,a share , of the net proceeds of the 
the consular officer . . . such a sum of money cargo; and it was stipulated that no- one of the 
as is by the officer . . . deemed sufficient to crew should ‘‘demand or be entitled to his share 
defray the expenses of his maintenance and of the net, proceeds of the cargo until the 

passage home,” imposes upon the consular arrival of the . ship at L., and her cargo should 



SHIPPING— VI. Seamen. 


Seaman unable to do Duty.] — A seaman is 
entitled to his whole wages though he has been 
unable to render his service, if his inability has 
proceeded either from a hurt received in the 
performance of his duty, or from natural vsick- 
iiess happening to him in the course of the 
voyage. Chandler v. Cnerett, 2 H. BL 606, n. ; 
6 Term Rep. 325, n. ; 3 R. B. 525. 

Captain causing Men to refuse to work.] — 
If a seaman’s claim for wages is resisted mi the 
ground that he would not do his work, which by 
the ship’s articles is to cause forfeiture of wages, 
it is a good answer to shew that the refusal to 
work was caused by the misconduct of tiie 
captain, which went to induce the men to incur 
such forfeitures. Tram v. Bennett^ 3 Car, k. B. 
3; M. & M. '82./ ■■ 


be there sold and delivered, and the money for 
the same actually received by the owners,” A 
cai'gD was procured, the ship was afterwards 
comiemned in a foreign port, and the manner 
accompanied part of the cargo on its homeward 
voyage (it having been transhipped into another 
vessd, the “ A.”), but died at sea : — Held, that 
“ until” in the articles was a word of limitation 
of the mariner’s right to wages, and not of post- 
ponement of payment of them merely ; and, 
consequently, that as the ship did not return to 
I^., the administrator of the mariner was not 
entitled to recover his share of the net proceeds 
of the ‘"R.’s” cargo, but only to recover on a 
luantura meruit for his services on board the '‘A.” 
Jersey. Hoy, 1 C. M, k R. 316 ; 4 Tyr. 626; 3 
L. J., Ex. 268. . : ■ , . , ^ 

If a sailor hired for a voyage takes a promis- 
sory note from his employer for a certain sum, 
provided he proceeds, continues and does his 
duty on board for the voyage, and before the 
arrival of the ship he dies, no wages can be 
claimed, either on the contract or , on a quantum 
meruit. Cutter v. Poivell^ 6 Term Rep, 320 ; 3 
R. R. 185. 

Where a seaman dies on the voyage his repre- 
sentatives are entitled to his wages up to his 
death or last time for payment, according as 
wages are payable. Beale v, Tkompmi, 4 East, 
546. 

Seaman Carried on after Service Expired— 
Bamages. ] — T h e plaintiff signed articles on 
February 11, 1896, to serve on board a steamship 
for a period not exceeding twelve months, and 
he was to he discharged either in the United 
Kingdom or on the continent between the Elbe 
and Brest. On February 11,1 897, the date when 
the contract expired, the steamship was at Aden, 
whence she was to sail to Batoum. The plaintiff 
applied for his discharge according to the terms 
of the articles, hut being refused he was taken 
on board the steamer to Port Bald, from which 
port he had to pay his passage home on another 
vessel : — Held, that he was entitled to recover 
the cost of his passage, his w'ages till arrival in 
the United Kingdom, and the cost of his board 
and lodging till lie got a passage from Port Said. 
Bonh 'm v. Jlastie, 61 J. P. 568. 

' Assignment of Wages.] — ^A seaman assigns 
his -vvages as a security for money, and dies 
indebted to other persons. The assignment 
specifically binds the wages, and the money 
secured thereby shall be paid preferably to all 
other debts, troueli v. Martin, 2 Vern. 595. 

A seaman assigned his wages to J. as a security 
for a debt he owed to J., and died intestate ; it 
WMs insisted that this was only an agreement in 
nature of a letter of attorney, and determined 
by the seaman’s death, and that there were 
bond debts. Decreed J, shall be paid in due 
course of administration. Mltehell v. Edm, 2 
Yern. 391 ; Pre. Ch. 125. 


Insurance of Wages.] — The seaman could not 
(formerly) insure his wages. The Lady Durham^ 
3 Hag. Adm. 196. 

Wages Payable out of Proceeds of Wreck.] — 
Where the mariners saved parts of their ship 
after she had been wrecked they are entitled to 
be paid their wages so far as the wreckage goes, 
though no freight earned. The yepiune, 1 
Hag. Adm. 221, S. P., The Lady Durham, 
supra. 

And similarly where the wreck is salved by 
others. The lieTiance, 2 W. Rob. 119. 

Illegal Voyage,] — Claim for wages as mate 
dismissed, the service being in contravention of 
the slave trade acts. The Vanquard, 6 0. Rob. 
207. 

Wages may be recovered from the master 
though the vessel be forfeited for illegal trading 
to which the mariners were not parties. The 
Malta, 2 Hag. Adm. 158, n. 

Deviation from agreed Voyage.] — Deviation 
from the voyage agreed upon, from accident or 
overruling necessity does not entitle the mariner 
to his discharge ; but a deviation of importance, 
without necessity, does. The Eliza, 1 Hag. 
Adm. 182 ; The 'Countciss of Harcourf, Ih, 248 ; 
The Minerra, Ih. 347 ; The Georqe J/olme, Ih. 
370. 

The voyage was described in the articles as 
from London to Madras and Calcutta and back 
to London. The ship deviated from Matlras, 
going to Calcutta by way of Prince of Wales 
Island ; — Held, that the seaman was entitled to 
his discharge at Madras, and that, although 
remaining on board to Calcutta, where he <Je- 
manded his discharge and refused work and left 
the ship, he was entitled to wages up to leaving 
the ship. The Cambridge, 2 flag. Adm. 243. 

Ship XTuseawortby — Desertion of Crew,]— 
If the ship is not seaworthy by reason rT some 
of the crew’ having deserted, the rest of the crew 
are not bound to go to sea in her, and their 
contract is at an end. Hartley v. Ponmnhyy 7 
El & Bl. 872 ; 26 L. L, Q. B. 322 ; 3 Jur. (H.S.) 
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Yoyageabaudoned— SMptJnseawortliy,]— See Form. 

Fake/i Y. Tkom., siii)T?L, ool. li)7, 

„ - . Statutory.] — The o k 6 Will. 4, c. 19, s. 2, 

Half Wages if Ship detaiued by Ice.J— A exacted that it shall not be lawful for any 
ship’s articles contained a clause to the eifect j^j^ster of a ship to carry to sea any seamen, 

(1 winter abroad on account ^^^ithout first entering into an agreement.^ in 
sive half ^^ting, specifying the wnges, &c. ^ The clefen- 
ip went pleaded, to an action on a policy of insur- 

a cargo, ance, that the master had not entered into any 
filtered agreement with the seamen, or any ope of 

;itled to wherefoi*e the voyage was illegal : — Held, 

Adm. non-compliance with the statute was no 

answer to an action on a policy of insurance 
, . . effected on the ship, as it did not make the 

f voyage itself illegal, or the vessel unseaworthy. 

n which smh, 7 Man. & 

aot“1or e-B-) 250 ; 13 L. J., C. P. 159 ; 8 Jm-. 111. 

Contract to Serve “in same Employ ’WTrans- 
to another Ship.]— A seaman, in March, 

1 854, shipped on board a vessel called th 0 (Justos,” 

another to serve as steward, and signed articles, as required 
by 13 & 14 Yict. c. 93, which professed to be an 
•eement between the master and the several 
whose names were thereto subscribed, at 
of the 3Z. per month wages, for a voyage from Liver- 
^ 1 • pool to the west coast of Africa, to traae in any 

ports, bays, or rivers therein, and back to a final 
port of discharge in the United Kingdom, or for 

' "i aterinnot to exceed three years.' The articles 

bound to do their utmost to contained the following provision: ‘‘ Ihe crew, 
contract if required, to be transferred to any other snip 
’ -I in the same employ,” After the “Gustos 
-1 remained some time on the African coast, the 
; 6 seaman, at the request of the captain, was trans- 
ferred to another and larger vessel, engagetl in 
the same trade, called the “ Dauntless, entering 
' into fresh articles with the master, under whieh 
he was to receive wages at the rate of 4^, per 
month. The “ Dauntless ” arrived in Liverpool 
on the return voyage in June, 1856, when he 
claimed wages at 4l. per month for the peiiod 
during which he had served on board the 
“ Dauntless.” The defendant ref used to pay him 

mid at the increased rate, insisting that he was bound 

,1 P by the original articles to serve oil board any 
Mem ship “inthe same employ”; and he declined to 
, bv accept the sum mentioned in the original articles ; 

—nSa, first, that the articles were not invalid 
Lnri for being, in the alternative “ from Liverpool to 
the west icoast of Africa and back, or Iot a term 
l^rre not to exceed three years.” Fraser v, IMtmi, 3 
C. B. (N.S.) 512 ; 26 L. J., C. P. 226 ; 3 Jur. (.H.S.) 

’,.°ed "'^Held, secondly, that the provision for the 
to transfer of the crew to another vessel ui the same 
ni a employ, was not in contravention of the 13 A; 14 

■inne Viot. C. 93. 11). . . . , c 

and Held, thirdly, that the provision for teanster 


Apprentice may sue for.] — An appr 
entitled to sue the proceeds of the ship 
he has served for wages due, under a 
apprenticeship to the owner, but 
the penalty contained in the inder 
breach of the agreement. The Alheri 
Lush. 44. 

Wages of Apprentice harboured in 
Ship.] — A. the master of an apprentice, w'ho, 
being harboured by B. the master of another agr 
ship, serves as a seaman on board her, may waive persons 
the tort and sue B. for the services ' 
apprentice. Foatev v. Stewart^ 3 M. & b. 191 ; 

15 Iw B. 459. 

Termination of Contract.]— On the wreck of^a 
ship the seamen are ^ ‘ 

save ship and cargo ; but the seamen s < 

of service may be terminated either by final 
abandonment of the ship or by a discharge^given 
bv the master. The Warrior, Lush. 476 


Execution before Consular Agent.] — Held, 
lastly, that the circumstances of the fresh articles 
not having been executed in the presence or a 
consular agent, was not an objection to their 
validity,- provided they could have been sen up. 
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Ho rate speeded in Articles.] — Wages pro- the following proyision. : The crew, if roquii’ed, 
nouiieed for; no rate being specified in the to be transferred to any other ship in the same 
articles. The Porenpine, 1 Hag. Adm. 378; employ”; and after serving for a certain period 
The Prince Qeorqe, 3 Hag. Adm. 376. on one vessel was shipped by the captain’s 

desire on another vessel engaged in the same 
Custom in Slave Trade.] — Ships’ articles are trade, under which he was to receive further 
conclusive as to amount of mariners’ wages, remuneration .---Held, on the refusal of the defen - 
Claim of a custom in the slave trade that the dant to pay him at the higher rate, that there 
mate is allowed to carry a slave disallowed, w 
The Imheila. 2 0. Bob. 24i ; and see The Prince pay 
Frederick, 2 Hag. Adm. 394. 

v?ee also Turner v. Oioen^ infra, col, 117 

Bafter CrcMvell^ infra, col. 117, as i 

for further remuneration. 


^as no consideration: for : the master’s;: promise to- 
^■y increased wages, and that there was no 
neglect or refusal on the part of the defendant, 
so as to render him liable to the penalty imposed 
to contract by 17 & IS Yict. c. 104, s.l87. Fciizcr "v . IBitteHj 
■ I 2...0. B. ,(N.S,) 512,; 26 L. J.v 0,:B. :226g .■^■.'Jur. 
(K.S.) 694 ; 5 W. ll. 632. 

Currency — Construction in Favour of Seaman. ] j 

-—When, in a seaman’s articles, it is covenanted i Where Ship Undermanned.] —A shiii being on 
to pay wages in dollars, sterling and not currency | a voyage from L. to B. and back, when in pore 
value is to be avssumed as intended, and the wages at Ih became so .short-handed that it was dan- 
are to be paid at the rate of 4,s\ 2d. per dollar, gerous to life to proceed with only the reduced 
The A?mie merwood,l21j.T.o82; nW.B.m, crew; the captain, being unable to procure 
065. additional hands, voluntarily prom ise( I the remaii i - 

Where it was alleged that there was a specific ing seamen, who were under articles for the 
covenant in seamen’s articles, duly read over and whole voyage, an addititmal sum if they would 
explained to the crew, that the wages when due assist in taking the ship to her next port ; — 
should be payable in United States currency or Held, that the seamen were not bound to pro- 
its equivalent : — Held, that the court would not ceed on the voyage, as it involved risk of life, 
enfoi'ce such a condition against the seamen, and that the promise was therefore binding on 
from the fact of its being contrary to equity and the captain. Plartley v. Ponnonhy, 7 EL A BL 
justice, and an imposition on them. Ih. 872 ; 26 L. J., Q. B. 322 ; 3 Jur. (N.s.) 746 ; 5 

Where the amount of wages due to a seaman W. R. 659. 
under his contract was greatly lessened by a The plainti:ff and other seamen had entered 
depreciation of the currency at the date of his- into articles of agreement to serve for a voyage 
claim, and it did not appear at what rate such from Liverpool to Melbourne and home. At 
wages were to be calculated, the court con- Melbourne several of the crew deserted, and one- 
strued the uncertain contract most strongly in of the crew was discharged by the captain, 
favour of the seamen, and allowed him wages at Whilst the desertion -was going on, the ca])tain 
the fullest rate. The Xonpareil, 33 L. J., Adm. entered into a fresh agreement with the plaintiff 
201. and the other remaiaing seamen, to raise their 

'wages for the remainder of tlic voyage : — Heldy 
iii. Division of Proffs. that he never was, under the circumstances, 

faithfully serving in a fishing voyage to the — Y 

South Seas and back, they were ea^h to receive du- kw ’ 


urvuguL iiome. ana ine owner was appomiea ei,;*, n «... 

agent to dispose of the cargo for the btLtit of e!l iW “ 

all concerned: — Held, that an action would not 5 1 ‘ 

ht r® to r^qer Promise to pay Seamen higher Wages-Wanfe 

life ? L «« of ConsiderationO-In the course of a voyage 

of the seamen deserted, and the caplain 
T admission to fill their places 

/ nfj , ‘ promised to divide the wages which would have 

I Gamp. .100. remainder of 

^ ‘t ^^6 crew Held, that the promise was void for 

a SJ L I't? want of consideration. Stilk v. J/yivV7i, 2 Camp, 

a wnaiing voyage, and is to receive a certain ‘.iij- i] n p 717 ^ 

proportion of the profits of the voyage in Ueu of gamble ’ a ' nrnmisc hv the master to nav 
rSioYfthG ~ ? f^totain seamen eitra wages foi Lin work in the .sliip 

help L “ "'“'d as agairfst public policy. ITarrh I 

4 eTI 180 partner. W^lkui- Peake, Gas. 102 ; 3 R. E.Ll. 

* ’ P' The plaintiff, at the request of a captain in 

the royal navy, agreetl to enter on board his ship 
iv. AMitmial W'(wes, captain’s cook, he undertaking to pay the 

• plaintiff over and above the government pay to 

What is sujBacient Consideration,] — Ho action which his rating would entitle him. The plai ntilf 
will lie at the suit of a sailor on a promise of having performed the service : — Hel<l, that there 
the captain to pay him extra .wages in considera- was a sufficient consideration to enable the plai ntilf 
tion of his doing more than his ordinafy share of to maintain an action for such wages. (Jlutter- 
navigating the ship,. :f^:Wafm^rPmke, hick v. Ch0n, 4 Bcott (n.K.) 509; 1 I). (K.B.) 

; 102; 3 U. R. I't .L;:':-’ :;p - , : ; q 479; -Oar. k M. 273 ; 3 Man, k G. 842 11 L.J,, 

Where^ a -sbam^h ,-cnMa};h?h| 0. F. 65 ; 6 Jur. 131. 

■■i O’ .1 : ■' . ■ ■ , ■ 


'-;Y ;',f. 
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A mariner, who has signed articles for a voyage 
at a certain pay per month, cannot claim anj' 
Uirther wages or gratuity by usage or custom. 
Msworth V. Wvolwore, 5 Es]). 84. 

Where a sailor sued for wages due under tne 
shill’s articles, and also for the average price ot 
a ne^^ro slave, lor which there vas onlj a paio 
am^eSnent with the captain, and which was not 
rnentioned in the articles : — Held, that ^ the con- 
tract for the slave was void, as being m tact a 
promise to pay further wages. White v. W ason, 

2 Bos. & P. 116. 

Master may bind Owners to pay.] — The 
master may bind the owners to pay a seaman 
emidoyed to do other duties, as those of a steward, 
a higher rate of wages, Hiclm v. Walliei\ 4 
W, R. 511. 

Death of Master— Mate succeeding to com- 
^and—Power to alter Eating of Seamen.]— 
Where, in consequence of the death of the captain 
during the voyage, the chief mate becomes] 
captain, the latter has authority to appomt a 
seaman to the post of second mate with the 
wages of such ; and a contract to that extect is 
binding* on the owners, notwithstanding no 
alteration is made in the articles nnder which 
the seaman shipped. JIanM v. 

L J.. 0. P. 6G ; L. li. 3 C. P. 47 ; l( L. i. 214 ; 

16 W. R. 205. 

Ship’s Articles,] — Scmble, if the master 

.dies on the voyage, and the chief mate succeeds 
him in the command, the crew is bound by the 
ship’s articles, though such chief matc_^ is a 
foreigner. Merino v. Bennett, 3 G. oc 1). o-t , o 
Q. B. 768 ; 12 L. J., Q. B. 17. 


vii. JurMleUmi to Set Aside UnreasomilU 
Co7itnacts. 

Ships’ articles are conclusive as to the amount 
of wages and the voyage ; on collateral points the 
court of admiralty may consider how far they 
are reasonable and just. Therefore, a clause i>ro- 
viding that if contraband goods ■were found jn the 
forecastle, the seamen livingtherein .should torteit 
their wages and 10?., is not conclusivo to ■^AOik a 
forfeiture of wages against those not proved to 
bo guilty of the offence. The penalt.y cannot 
be enforced in admiralty. The Prince Tredmoh, 
2 Hag. Adm. 39-i. . , 

Contract that if a ship nnscariies party shaU 
lose his wages is unreasonable. Inmt India ( o. 
V. Mlims, 1 Comyn, 348. „ j 

The captain of a ship on an outward-bound 
voyage, takes bonds from Ins seamen to Inmselt 
in 20W. penalty, conditioned, tliat they shall not 
demand any wages until the ship arrives m the 
port of London. The ship is lost, and the sea- 
men sue the captain for their wages ;--Hehl, that 
those bomls were unjust and void m law. Jiiu/i 
Y, RaicUnson, 1 Bro. P. C. 1.38. , , . 

East India ' Company takes bond fiom the 
mariners and offleers of the ships, &c., not to 
demand their wages unless the ship retunied to 
the port of London. The ship arrives at a 
delivery port, and is .afterwarfs taken p the 
French. The seamen and officers shall ha-ve 
their wages to the time of the aiTival ot the 
at the delivery port. Edwards v. Child, ^ \ eiii. 

A covenant that no wages to be payable unless 
' the ship arrives at the last port of discharge, ^ 
' not upheld in admiralty. Ihe Juliana, - Bods. 
501. 


Articles conclusive as to Eating.] A seaman 
entered on the articles as such held to be pre- 
cluded from claiming additional pay tor services 
given ill another capacity, 

7 B. & R. 11 ; 2 Car. & P. 161 ; 29 R. R, 469. 

V. Allowance. fur Short Frovisions. 
men Granted.]-Owing to the unexpected 
length of a voyage, the crew of a vessel had been 
put upon short allowance. They were allov^d 
compensation umler 17 & 18 Tict. c. 104, s. ^-3. 
The JosejfUne, Swabey, 152 ; 2 Jur. (N.s.) 148. 

vi. Adrioice Aote. 


liability— Condition.]— A captain gave one 
of the seamen an advance note in the following 
form : “Ten days after the ship ^Athloiie sails 
from the port of Liverpool, the undersigned does 
promise and agree to pay to any _ person who 
shall advance to Eoubeii Hill on 
the sum of 01., provided lieubeii Hill shall sail 
in the ship from the port of Liveriiool An 
outfitter eave the se.anian in exchange loi the 
note ni. '>». in cash, and 21. 15.<. worth of wearing 
apparel ; but he stated, that if he had advanced 
■the whole in cash, he would have clmrged a 
discount of 74 tier cent. The seaman having 
with tfie vessel :-Heia, that the con- 
dition upon which the holder was _ entffled to 
sue the maker was fulfilled by giving the sea- 
man the amount in money 
JlcKwie V. Joyimn., 0 L, L. (n.s.) -lb ; -8 L. J., 
C. P. 133 ; 4 Jur. (■N.s.) 760 : h W. K. ho8. 


viii. Bmolntion, 

CoEtraetdeterminedhy-War-Foreign Warship 

-Declaration of War— Wages.]— blupbinldors 
in this country contracted with a foreign govein- 
Sent to build a warship and deliver it abroad to 
the foreign purchasers. In pursuance of this 
contract the shipbuilders contracted m 
with the defendant that ho should as captam 
take out the ship to the purch-asers at a h.ved 
rate of pav. Thedefendaut engaged the plaintiff 
to serve as one of his crew for a lump sum for 
tte voyage. During the voyage the foreign pur- 
chasers declared war upon a foreign powei^ 
After the declaration of war and during the 
toyage, the plaintiff left the ship and the 
defendant for the whole of the sum ^ 

paid him for the voyage Held, that he 
entitled to recover the whole sum, upon the 
ground that the defendant had heW himself out 

65® L°TfQ.^B'^7‘; [189.5] 2 |’b_. 

■ 709 ; 73 L. T. 178— C. A. Affirming 43 W. 11. 
. 564. 


Assignment, 
< 126 , , . ; 


Bella m.y v. post, col. 


Seaman sent home as Witness.]~Thc plaintiff 
was hired as a mariner on. board a ship tor a 
snecifio voyage. In the course of the voyage he 
9as obliged to leave the slpi, and was sent to 
England by authority of a British oonaul.unda 
7 & 8 Tiot. c. 112, ss. 59, 60, and 1.3 & ll Aict. 
c. 93, as ayvitnesS on a trial of a 
oSence committetl on the high seas : Held, that 
this operated as, a dissolution of the. contract, and 
that he .could not recover any wages subsetpiently 
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to the period ''.vhen he was sent to England. 
J\Ielmlle v. I)e Wo/fe, 4 El. & Bl 844 ; 24 L, J„ 
Q. B. 200 : 8 C. L. R. 060 : 1 Jur. (N.S.) 7oS ; 3 
W, R. 401. 


c. Jjieni Priorities* 

Wages are Lien on SMp and Freight.] — Sea- 
meir s wages are a lien upon the ship and freight ; 
and are gciiei'ally entitled to priority. The Louim 
14 Our. i(X»6 : The Lady Btirham^ 3 Hag. 
Adm. 106: The Unda- Flor^ Swabey, 309; 4 
Jur. (N.S.) 172 ; (i AV. H. 197, infra. 

Lien not lost by Sale of SMp.] — It is not 
<lestroyed by sale to a purchaser without notice. 
2 Dods. 5U0. 

Lien Enforced.] — A decree for wages and costs 
against freight and master enforced against the 
ship, upon her coming to this country. The 
Marfjaret, 8 Hag. Adm. 238. 

Voyage not proceeded npon.] — Seamen engaged 
by the owners or their agent for a voyage upon 
a'foreign-goiiig ship, which does not proceed upon 
the voyoge, are entitled to a lien for their wages 
upon the ship, and the proceeds of sale thereof, 
although the engagement of the seamen has not 
been in writing. Great Madera Steamship Co., 
I7i re, WiUia'ms' Claim, 53 L. T. 594 ; 5 Asp. 
M. 0.511. 

Lien on Freight — Sub-Charter. ] — Seamen 
have a maritime lien on freight due from sub- 
charterers to the charterers of a ship, and can 
arrest tlie cargo for the purpose of enforcing 
such lien. The Anialina, infra, col. 120. 

No Lien on Cargo.] — The seamen’s lien is only 
on ship and freight, not on cargo ; although 
insurances may have been effected tipon sliip and 
cargo. The Lady Durham, 3 Hag. x4dm. 196 ; 
Thomas v. Tohin, 3 Hag. Adm. 197, n. 

Wages prior to Mortgage Debt.]-— Wages are 
payable before the mortgage debt. The Prince 
6rca/Y/^’, 3 Hag. Adm. 376. 

Wages and Subsistence Money prior to 
Dofctomry,] — Mariners’ wages, with subsistence 
money where necessary, take precedence of a 
bottomry bond. The Sydney Com, 2 Hods. 13 ; 
The Madonna D'ldra, 1 Hods. 37. 

A wages claim is preferred to a’ bottomry bond 
previously pronounced for, the bond having been 
given before the wages were earned. The Wil- 
Ham F. Safford, Lush. 69 ; 29 L. J,, Adm. 109 : 
2 L. T. 301 : 

A claim by a person having paid wages to a 
ship’s crew, at the request of the master, on 
account of a ship is in the nature of a wages 
claim, and entitled to the same priority. i&. 

There is no distinction in their right of prece- 
dence to a bottomry bond between seamen’s 
wages earned antecedently, and those earned 
subsequently to the e 2 :eGUtion of the bond*' The 
ZMhm, Lush. 128 30 L. J., Adm. 17 ; 3 L. T. 
280. ' ■ ' ' , ' ' ' ■ ' ' . 
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When a foreign ship is under arrest, and no 
appearance is entered for her, the court will 
allow the payment of wages and viaticum out of 
freight in the hands of a plaintiff in a bottomry 
vSuiL and order the discharge of tiic crew, although 
there is no suit instituted for their wages. The 
Bridgwater, 37 L. T. 366 ; 3 Asp. M. 0. 50(5. 

Wages postponed to damage Lien.] — A vessel 
had been pronounced liable for damage resulting 
from a collision ; wages were due to the crew of 
the damaged ship. The proceeds of the sale of 
the ship doing the damage were not sufficient to 
satisfy both claims : — Held, that the wages w(U‘e 
not entitled to priority. The Linda FI or, 
Swabey, 309 ; 4 Jur. (S'.S.) 172; 6 W. R. 197. 
S. P., The Chwuera, 4 Jur. (NT.S.) 172. 

Suit for seamen’s wages against the proceeds 
of the ship condemned and sold in a collision 
suit, and which Avere insufficient to satisfy the 
damage claimant, dismissed upon the ground 
that thev could be recovered elsewhere. The 
Dana, 5 L. T. 217. 

Mortgage Debt.] — The owners of a vessel who 
have recovered judgment against another ship in 
an action for (lanuige by collision have a prior 
right against the proceeds of such ship to seamen 
who have recovered judgment against the same 
ship for wages earned before and after the 
collision. The Elin, 52 L. J., Adm. 55 ; 8 P. D, 
129 ; 49 L. T. 87 : 31 W. IL 736 ; 5 Asp. M. C. 
■120— C.' / 

Master’s Guarantee.] — While a master’s lien 
for wages against his ship takes precedence of an 
ordinary claim by mortgagees, it does not take 
priority of any part of the mortgage debt, the 
payment of which the master has personally 
guaranteed to the mortgagees. The Bangor 
Castle, 74 L. T. 768 ; 8 Asp. M. 0. 156. 

Seamen’s Wages prior to Master’s Wages 
and Disbursements.] — Seamen are entitled to 
their wages in priority to the master’s claim, 
either for his own wages or for advances made by 
him in payment of the seamen’s wages. The 
Salacia, 32 L. J.. Adm. 41 ; 9 Jur. (N.S.) 27 ; 7 
L. T. 440 ; 11 W.li. 189. 

Wages prior to Possessory Lien.] — Mariners 
have priority for wages over persons with a 
possessory common law lien up to the time of 
the beginning of such lien, and they are entitled 
to subsistence money from the time they leave 
the ship to the time they retuiii home ; this and 
the expenses of the journey home, and the costs 
of the action, rank with their prior Avages. The 
Immacolata Coneezione, 53 L. J., Adm, 19 ; 9 
P. D. 37 ; 50 L. T. 539 ; 32 W. IL 705 ; 5 Asp. 
B'l. C. 20.8, 

, The master and seamen next after the salvor 
take precedence of the shipAvright for AA^ages 
earned before their ship comes into the sliip- 
Avright’s hands. If foreigners, they are also 
entitled, in addition to such wages, to a sufficient 
sum to take them back to their oAvn country. 
The Gustaf, Lush. 506 ; 31 L. J., Adm. 207 : 6 
L. T. 660. 


foreign SMp — ^Viaticum.] — The master and Wages prior to Towage Lien.] — The lien of 
creAV of a foreign ship arrested in this country seamen for wages ranks before a claim in respect 
are entitled to priority over a bottomry bond- of payments for the toAwage of the ship from sea 
bolder in respect of their -expenses home*. The to an inland port, and the light dues and <lock 
,, Comfmwm, 15 W.?B; 183. ' , dues. The Audalina, 12 P. H. 1 : 56 L. T. 171 ; 
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35 W. B. 336 ; 6 Asp. M. C. 62. But see as to without entering into any fresh articles, and 
towage, infra, XIX, Towage. afterwards, ancV before the termination of the 

contempla,tecl voyage, quits with the consent of 
Wages prior to Necessaries Lien .] — The Queen, the captain appointed hy the new owner, he may 
19 L, T. 705. recover wages pro rata against such new o\mer. 

Bofn-ns vT Power, 4 C. B. (K.s.) 778; 27 L. J., 
Expenses of Sending Home — Solicitor's Lien C. P. 2o7 ; 4 Jur. 810. 

— Priority.] — Solicitors for defendants in a 

salvage action against a foreign ship, who are Against Master.]— The seamen may recover 
eiititied to a charge upon the ship, or the pro- their wages against the master. The Salad a. 32 
ceeds thereof, for their costs and expenses in- L. J., Adm. 41 ; 9 Jur. (N.s.) 27; 7 L. T. 440 ; 
curred in the preservation of the property, do 11 W. B. 189. 

not take priority of the claim, of the foreign During a voyage the ship was wrecked, and 
government, who, on the abandonment of the the captain gave the mariners an order upon the 
ship by her owners, arc entitled, by the provisions owners for the amount of their wages to the date 
of their code, to a lien upon the ship, or the of the wreck, acknowledging, at the same time, 
proceeds, for the expenses of sending back the that he had hired them by the month Held, 
ship’s crew to their own country. An Italian that, under these circumstances, no action for 
ship was brought into a British port by salvors, wages could be maintained by the mariners 
A salvage action having been instituted, the ship against the captain, at least without proving 
was solci by order of the court, and a sum was that they had first made a demand upon the 
awarded out of the proceeds to the salvors, owners. 8 

After payment of that sum, and the costs of the The owners'of a ship let it out to freight, and 
plaintiffs, a balance of 60Z. 10.s\ remained in hy the charterparty it was agreed, that no freight 
court. The defendants’ solicitors had incurred should be paid to the owners until six days after 
expenses in pumping the ship, paying the the ship should return to the port of London, and 
marshal’s possession fees, kc., and claimed a make a full delivery of her lading, but the master 
charging order upon the sum in court for such might detain the imprest money ; and if the ship 
expenses, and sought payment out of such balance should be. lost in her- voyage, the master and 
to them. The Italian government, through their owners should not expect any other satisfactioii 
consul in this country, had sent home the crew than the imprest money for the freight and 
of the ship, and had incurred expenses by so demurrage of the ship. The ship was lost ; and 
doing. By Italian law such last-mentioned upon a question who was liable to pay the -sea- 
expenses are a lien upon the ship. The Italian men’s wages : — Held, that the master was liable 
consul opposed payment ont to the defendants’ in the first instance, as having hired them, but 
solicitors, and claimed priority for the lien of that he had his remedy against the owners, 
the Italian government : — Held, that tlie Italian Buelt v. PawUimn, 1 Bro. P. C. 138. 
government was entitled to such priority. The 

Zidietta, 52 L. J., Adm. 81 ; 8 P. D. 209 ; 49 L. T. King’s Ship— Purser.]— A purser’s steward on 
411 : 5 Asp. M. G. 451. board a king’s ship cannot recover wages from 

the purser upon an implied contract for his 
services as such steward on board the ship, 
d. Becovery of Wag-es. Carter v. ITaM, 2 Stark. 361. 

i. Mho Ziable. Owner on Eegister not Owner in Eact.] — 

Charterer or Owner — ^Allotment Note of Sea- Owner on register not liable for wages, if not 
men.] — Bj’' the Merchant Shipping Act, 1854, owner in fact, Matehford v. Nendows, 3 Esp. 69. 
(17 k IB^Yict, c. 104), s. 169, the wife of any 

seaman in whose favour an allotment note of Mortgagee not in Possession.] — Mortgagee 
part of his wages is made, may recover by sum- uot in possession is not liable for wages, Annett 
maiy procedure the sum allotted, with costs, 'v, Cardairs, 3 Camp. 354. 
from the owner or any agent who has authorised 

the da-awing of the note.^" The registered owner 3Part Owners.]— Some of the mariners may sue 
of a ship entered into a charterparty, by which some of the part ownei's for wages ; but semble 
he demised the ship to the charterer for a stipu- in admiralty the part owners are liable only pro 
lated period, and parted with all control over it. i‘nt5,. Allesoii v. Ma7*sli, 2 Vent. 181. 

He took possession of the ship, and appointed a 

master, who engaged W. as one of the crew, and Action when brought— Before Proper Time.] 
gave his wife an allotment note, allotting and — Where a seaman is restricted hy the ship’s* 
requiring the charterer to pay her 6?. monthly articles from demanding his wages until the 
out of ‘"her husband’s wages. The charterer expiration of twenty days after the ship’s arrival 
having become insolvent Held, that the section at her destined port and the delivery of her 
did not, under the circumstances, make the regis- cargo Held,, that although the seaman had 
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any wasres beyond the sum so paid. Anudrong i 
Y. Smitli, 1 Bos. 6: P. (X.E.) 299. i 


iii. Foreigti Seamey.i or Slii}). 



Against SMp and Freight or Owner.] — The 
admiralty court has no power to restrain seamen 
from proeeedingagainst the ship and freight for 
their wages, or to compel them to sue the owner ; 
although the result may be to prejudice a holder 
of a bottomry bond on ship and freight. The 
Arnh, 4 Jur. (]Sr.S.) 417. 


I Foreign Ship.] — The court of admiralty has 
' jurisdiction to entertain a suit for wages against 


Wages Earned after Action brought.] — A 
seaman who brings a suit in rein for the recovery 
of his wages cannot have a tlecree for wages or 
subsistence money after the date of the com- 
mencement of his suit, although he is retained in 
the service of the ship by the master : but he will 
be entitled to an allowance in the way of costs 
for detention and subsistence money from the 
date of the iirstitution of the suit to the date 
of the decree. The Carol’nta, 94 L. T. 999 ; 9 Asp. 
M. C. 141, See The Cbnstfnwhr, supra, col. 119 ; 
The Brldgicatei\ supra, col. 120. 


ii. Bight to Sve Barred, 


Made Abroad,] — If forei.gn sailors stipulate, in 
their own country, before the commencement of 
a voyage, that they will not sue the captain for 
any money abroad, but be satisfied with what he 
may advance them in deduction of their wages 
till they return home, they cannot maintain an 
action against him for wages in the courts of this 
eountrv. Jolmson v. 2IachieUne, 9 Camp. 44 ; 19 
E, E. 745. 

Even though the ship and cargo are confiscated 
in an English port, and the voyage thereby 
•ended. Oienar v. 3Ieyei\ 2 H. Bl. 603 ; 9 E. K. .520. 


Made with Fart Owner.]— Where a seaman, 
;about to proceed on a trading voyage, entored 
into and signed articles, whereby he agreed not 
•to sue for -wages any of the owners, except one, 
who was the captain, and who alone was a party 
to the articles : — Held, that he could not sue 
the other owners, although they sold and received 
the proceeds of the cargo, and one of them, the 
managing ovvrier, adjusteil the wages, and settled 
with the seamen. M'AuUff v. BiehtcU, 2 C. 
M. & li. 269 ; 1 Gale, 292 ; 5 Tyr. 1095 ; 4 L. J., 
Ex, 225. 


Contract not to Sue before Voyage Ended.] — 
A seaman cannot maintain assumpsit for re- 
■CDvery of wages pro ratfi, wliere he has contracted 
to serve on a voyage to A. and back, and that no 
■wages should be pajuible until the end of the 
voyage, although he -was wrongfully dismissed at 
A, by the master. Ilulle v. ihightman^ 2 East, 
145: 4. Esp. 75, And see White v. Maftison, 
:supra, col. 122 : Bneh v. BaivUmm, and Caseii 
supra, col. 118. 


Eight to Sue on Wrongful Dismissal.]— 
Where seamen were not to be entitled to their 
-w’-ages . until the voyage was ended, and that 
voyage was to a foreign port, and the master, for 
no good or legal cause, dismissed a seaman before 
the shi})’s arrival at such port : — Held, that such 
seaman might immediately maintain an action 
for his wages. Sigard v. lloherU. 9 Esp. 72. 


! a foreign shi}), the words of tlie 24 & 25 Viet. 

' c. 10, s. 10, being ‘‘ aipy ” ship; but the court 
i ought not to exercise jurisdiction without first 
I giving notice to the consul of the nation to which 
I such ship belongs. The yina, 97 L. J., Adm. 1 7 : 
i L. 11, 2 1\ C. 38 : 17 L. T. 585 ; 5 IMoore, B. C. 

I ex.s.) 60. 

I The protest of a foreign consul docs not ij)SO 
I facto operate as a bar to the prosecution of the 
'suit: but the court ought to determine accord- 
ing to its discretion, judicially exercised, wdiether, 
having regard to the reasons advanced by the 
consul, and the answers offered on behalf of a 
! claimant, it is lit and proper that the suit should 
1 proceed or be stayed. Ib. 

I A British subject having shipped on board a 
I Portuguese ship as mate, and having signed an 

1 agreement to be bound by the law of Portugal, 
which recjuired him to submit all differences 
between the master and seamen to the Portuguese, 
consul, arrested the ship, and instituted a suit 
against the owners in the court of admiralty in 
England for wages, whereupon the X^ortuguese 
consul entered a protest against the proceedings: 
— Held, that the suit ought to be dismissed and 
the vship released, but without costs. Ih. 

Quaere, whether 17 Ac 18 AGct. c. 104, s. 189 
applies to a claim for wages earned on board an 
American ship. Burnfi v. Chapman^ 5 C. B. 

481 ; 28 L. J., C. P. 6 ; 5 Jur. (n.s.) 19 ; 
7W.'E. 89. 

In an action for -wages and wTongful dismissal 
brought by persons domiciled in England against 
a foreign ship, in which they had served under 
articles signed in a port of the country to which 
the ship belonged, in wdiich action imprisonment, 
hardship, and ill-treatment were alleged, the 
court refused to interfere with the discretion 
of the judge below in declining to exercise juris- 
diction against the protest of the consul, which 
alleged that, by the law of the country to which 
the ship belonged, all disputes relating to the 
i ship, or claims against the owner or master, were 
I to be referred to and decided by the tribunals 
or consuls of that country. The Leon, XIIB 
Wardro}) v. Leoyi XIIL (^Ownerd), 52 L. J,, Adm. 
58 : 8 P. D. 121 ; 48 L. T. 770 91 W. Ii. 882 ; 
5 Asp. M. C. 79— G. A. 

When a ship has been sold in a cause in which 
no a[)peai’ance has been entered, and the pro- 
ceeds remain in the registry, ail preliminary 
j proceedings in a cause of -wages may be waived, 
j and the Jiioney duo ])aid out of court, 'The 
j Miana, 35 L. T. 410 : 3 As}). M. 0. 264. 
i The court will not })ay the money to a foreign 
: consul at his reqimst, but will require the solicitor 
' of the parties to satisfy any claims the consul 
may have before receiving the money. Ih. 

A Prussian seaman sued the master and owner 
^ of the I^russian ship for wages in an admiralty 
j action in the couiff of session. The ship bad 
I been arrested : — Pleld, that the action bei ng for 
I less than 201. did not lie. Brnlm v. GrunwaJdt^ 

2 Gt. of Sess. Gas. (3rd ser.) 335. 


Statute of limitations.]— Sernble, a suit for 
seamen’s wages is not within 21 Jac. 1, c. 16, 
J{yde Y, Partridge^ 2 Ld. Eaym. 1204. 


Diseretion of Court.]— The discretion of 

the admiralty court as to entertaining an action 
by foreign seamen against a -foreign ship against 
which the foreign consul has entered a protest 
1 maybe exercised on the motion of the defendant 


BIliilll 
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notwithstanding his absolute appearance. The 
Ol)e7''burgomeister von Winter^ 18 W. B,. 443. 

What Law applicable. ] — The claim of a foreign 
seaman on board a foreign ship to wages to be 
decided bv the law of the ship’s tiacr. The Jolianii 
Frederlcfi, 1 W. Bob. 37. 


apparel: — Held, that the holder had advanced 
the seaman U, within the mea,ning of the note 
and could recover against the maker. McKime 
V. Jo7/7mn, 5 C. B. (N.s.) 218 ; 28 L. J., G. P. 
133 ; 4 Jur. (N.S.) 760 ; 6 W. B, 658. 

Assignment— Condition— Liability of Owner.] 
— An advance no:te was given to A., a seaman, 
for a half month’s wages. The note was in this 
form : “ Five days after the ship ‘ W.’ leaves P. 
pay to the order of A. (provided he sails in tlie 
said ship and is duly earning his wages, accord- 
ing to his agreement) ” &c. It was directed to 
B. & Co. the shipowner’s agents at ?., and there 
was a note upon it that it should at once be 
presented to B. Sc Co. for acceptance. A. 
transferred the note to C., who presented it to 
B. &: Co., by whom it was duly accepted. Four 
days after the “ W.” left A. was discharged. 
The master of the “ WT informed B. Sc Co. that 

A. had been discharged within five days of sail- 
ing, and directed them not to pay the note. 

B. & Co. paid the note. On action by B. A: Co. 
against the shipowners for the amount of the 
note : — Held, that, as A. was not earning his 
wages at the end of five days after the “ W.” left 
P., the condition of the note wa.s not fuidlled, 

" ■'b. as 


Foreign Consul.] — The admiralty will enter- 
tain a suit against a foreign ship for the wages 
■of her crew being foreigners, provided the repre- 
sentative of the foreign state consents ; but 
municipal laws of the foreign state will not be 
■enforced. The Courttiey^ Edw. 239. 

The court of admiralty has jurisdiction to 
entertain a suit for wages promoted by foreign 
seamen against a foreign ship. The consent of 
the foreign minister or consul is not necessary to 
found the jurisdiction in such cases : but notice 
of the proceedings should be given to the repre- 
^?eritative of the foreign government. 21ie Goluh- 
ehieh, 1 W. Bob. 143 : see also IVie V/viV Mma, 
infra ; The WilUavi Feeder u-h^ 1 Hag. Adm. 
138. 

Payment to.] — In a suit for wages by 

foreign seamen, if the foreign consul intervenes 
and asks that payment of the wages be made to 
him. upon the seamen’s behalf, the court usually 
.grants the application. The Tu7ioi% 9 L. T. 397 ; 
12 W. B. 219 ; and see The Juliana^ supra. 

Wages earned by foreign seamen on board a 
■foreign ship abandoned at Cowes to creditors 
pronounced for. The WilUaui Frederich, 1 Hag. 
Adm. 138. 


and that neither the shipowners nor B. A Go. . 
acceptors were liable upon it. Bellamy v. Lum.^ 


e. Practice. 

Before Justices.]— The 7 A S Viet. c. 112, s. 15 
(similar to s. 188 of 17 A IS Viet. c. 104, Part 
IIL, .s. 188), did not give any jurisdiction to a 
justice of the peace to adjudicate upon a claim 
for wages, by the administrator of a deceased 
seaman, and such administrator was not deprived 
of his right of action. Ilollmfsworth \\ Palmer, 
4 Ex. 267; 18 L. J., Ex. 409.' 

'pie admiralty court should not, under 5 A 6 
Will. 4, c. 19, ss. 15, 16, entertain a wages suit 
under 20Z., except where the magistrates could 
not do justice. The Fifty William, 2 W. Bob. 


Passage Money — Consul’s Certificate.] — 

Foreign seamen, discharged in Great Britain, and 
who recover wages in a suit against a foreign 
iship in which they served, are not entitled as of 
course to their passage money home, but will 
'Obtain it when their consul certifies that they 
have gone or are about to go home. The PaffaeF 
lucola, 37 L. T. 365 ; 3 Asp. M. C. 505. 

Security for Costs.] — ^AVhen a cause of wages 
was instituted against a foreign ship by her 
master and crew, who were also foreigners, and 
.although they were at the time in this country, 
their only place of residence was on board the 
:ship, and the master had stated that he had no 
means and intended to leave England, the court 
■ordered them to give a security for costs in 130Z. 
The Zufall, 44 L. J., Adm. 16"; 32 L. T. 571 ; 23 
W. B, 328. See also Admibalty, Law A]ND 
Pbactice. infra. 


In Superior Court — Place of Business.] — A 

place of occasional business is not a residence 
within the meaning of the latter part of s. 189 
of 17 A 18 Viet. c. 102. The JBlaheneu, Swabey, 
428 ; 5 Jur. (N.s.) 418. 

Pleading.] — To an action by a seaman 

for wages a defence that 17 A 18 Viet. c. 104, 
s. 189, prohibits any suit in a .siipei'ior court for 
the recovery of wages under 50Z. is not open 
under the plea of ne^'er indebted, but must be 
pleaded specially. JohmtOfi v. ITdherry, 3 H. A C. 
328. 

A seaman having brought an action for wages 
to an amount less than 50L, together with a 
claim for damages for an assault, the court 
allowed the defendant (upon tei'ms) to plead a 
plea founded upon the 188th and 189th sections 
of the 17 A 18 Viet. c. 104. Eossi v. Gramt. 5 
C. B. (N.S.) 699 ; 6 Jur. (jr.s.) 895 ; 7 W. E. 203. 

Jurisdiction — Admiralty Court.] — The 17 A 18 
Viet. c. 104, s, 189, bars a seaman from recover- 
ing wages less than 50L'in the court of admiralty, 
except in the contingencies therein specified. 
The Harriet, Lush. 285 ; 5. L. T. 210,'. ; 

The court of 'admiralty has no authority to 
restrain seamen from proceeding against the ship 


Alien Enemies Suing.] — Alien enemies are 
'entitled to sue in this country for wages earned 
by them as mariners on a voyage to this country 
■under a licence. 'The Marla. Theresa, 1 Dods. 303. 

American seamen serving on board a British 
-•ship disguised as American, there being war 
between England and America : — Held, entitled 
to sue for their wages. The Frederich, 1 Bods. 266. 

The court entertains a suit for wages earned 
on board a foreign ship belonging to an ■ alien 
lenemy coming to this country under a licence. 
'The Vnm Mina, 1 Bods. 234. 


iv. Advance Kote. 

The plaintiff took a seaman’s advance note for 
*6^., conditional upon his sailing in the ship, in 
'exchange for 32. 5s. in cash and 21. l»s. in wearing 
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for tbeir wages, however well satisfied it may be 
that the owner is solvent. The Amh.^ 5 Jur. 
(N.s.) 417. 

The court has jurisdiction to entertain a claim 
by seamen for wu’ongful dismissal and the conse- 
quential damages. The Great Eastern^ 36 L. J., 
Adm. ir> : L, E. 1 A. & E. 384 • 17 L. T. 228. 

The object of the 24 & 25 Yict. c. lO^ s. 10, is 
to extend the jurisdiction which the court of 
admiralty had in the ordinary case of wages to 
the case of wages under a special contract, and 
of disbursements on account of the ship. The 
JSlna, 37 L. J., Adm. 17 ; L. E. 2 P. G. 38 ; 17 
L. T. 585 ; 5 Moore, P. C. (N.s.) GO. 

County Court.] — See The Michigan^ Reg‘ 

y. Cit-y of London Court (Judge') post, col. 940. 


Vice-Admiralty Court.] 

post, eol. 946, 


-See The Ferret, 


^‘Dispute as to Liability ’’—Counterclaim.] — 
A counterclaim in respect of a separate cause of 
action is not “ a reasonable dispute as to liability” 
\vithin the meaning of s. 4, sub-s. 4, of the 
Merchant Seamen (Payment of Wages) Act, 
1880. Lelaroque v. Ostenliolme Steamship Co,, 
1 Cab. & E. 122. 

Payment — Lien for Costs,] — Payment to 
seamen by shipowners before a shipping master 
is no satisfaction of wages pronounced for in a i 
suit in the court of admiialty so as to deprive 
the proctor of his lien for costs. The Araminta, 
iSwabey, 81 ; 2 Jur. (KS.) 310 ; 4 W. E. 396. 

Ship lost — Monition against Owner.] — Moni- 
tion to shew cause granted against the owner of 
a ship totally lost at the instance of a seaman 
for unpaid wages, 7 & 8 Viet. c. 112, s. 17. 
Application for arrest of owner refused. The 
SUplien Wright ,V2 

Defence — forfeiture for Misconduct — Log- 
ging.]— In a defence to a wages suit it was not 
necessary to plead the entries in the log of the 
acts of disobedience relied on as working a for- 
feiture of wages. The John Knose, 16 Jur. 1161. 

Seaman Dead — Decree renewed to Adminis- 
trator.] — Bemble, a decree for wages to a 
mariner, with costs, may be renewed to the 
administrator of the seaman, when deceased. 
2%e Prince George, 3 Hag. Adm. 376. See also 
post, tit* Abmiealty, Law aind Peactice. 

Evidence.] — If, in an action for sailors’ wages 
on articles under seal, the words are, to which 
the parties have set their hands,” without saying 
‘‘ seals,” the plaintiffs will not be nonsuited, if it 
appears that they did not mean to contract by 
■ deed. Clement v. Gunlmtse, 5 Esp. 83. 

In an action for seamen’s 'wages, the plaintiffs 
might, under 2 Geo. 2, c. 36, give evidence of the 
contents of the ship’s articles, 'without having 
served a notice to produce them. Bowman r, 
IJanz-ehnan, 2 Camp. 315 ; 11 B. E. 716. 

The 2 Geo, 2, c, 36, requiring articles to be 
entered into between the masters of ships and 
the mariners, and providing that the mariners 
shall not fail on any suit ' for wages from not 
producing the articles, did not apply in the case 
; of a British seaman entering on board a foreign 
ship in a British port, Bicknmn v. Be^mn, 3 
'' ’ . ,, 'Cattip. 290.. I , ■ \' 

* ! ' ’ 1 ,1 * 


! 2. Deseetiox, Misconduct and Foefeitube. 

Desertion— Left Ashore by Ship’s fault.] — 
If seamen go on shore on the ship’s duty, and 
w'heii the boat i.s about to return request to be 
permitted to remain on shore to get some victuals, 
which is refused, and the boat goeswnthout them, 
if they afterwards -go and offer to return to their 
' duty on board the ship it is not a desertion. 
Sigard v. Roberts, 3 Esp. 7], 

By O'wn fault.] — ^A sailor, under articles 

providing for a forfeiture of 'svages in case of 
breach of any of his engagements, among which 
is that of serving faithfully during the voyage, 
can recover nothing if he is left ashore in 'the 
course of it owing to his own fault in being- 
absent, though he had no intention of deserting. 
Sherman v. Rennet, M. & M, 489. 

Master Eefusing to give Leave.] — If 

there is a clause in the ship’s articles, that the 
seamen may leave at the end of three months if 
the ship is in port or in perfect safety, of -which 
the captain is to be the sole judge, and the sJiip 
is in port in safety after three months, the 
seamen may leave the ship without the permis- 
sion of the captain. Keave v. Pratt, 2 Bos. 
& Pul. (N.E.) 408. 

Cargo not Discharged.] — A seaman leaving 
the ship after arrival and mooring at her port of 
delivery, but before cargo discharged, does not 
incur forfeiture of usages under 5 & 6 Will, 4,, 
c. 19, s. 9. but loses one month’s pav under s. 7. 
McDonald v. JojAinq, 4 M. & W. 285 ; 7 L. J., 
Ex. 220. 

Old Law as to— 5 & 6 Will. 4, c. 19.] — 

The ancient law as to desertion not altered except 
by the express enactments of 5 6 Will. 4,c. 19. 

The Two Sisters, 2 W, Rob. 125. 

Works Forfeiture of Wages.] — By the 

maritime law desertion works a forfeiture of 
wages. The Balt io Merchant, Edw. 86; Tho 
Jupiter, 2 Hag. Adm. 221 ; Anon,, 1 IjcL Eaym. 
639, 739. 

Mooring SMp — Discharging Cargo.]— The- 
crew are not discharged by the ship’s arrival ; 
they are bound to moor the. ship and discharge 
the cargo. The Baltic Merchayit, Edw, 86 ; The 
Cambridge, 2 Hag. Adm. 243. 

Seaman Refusing to Return on Board,] — 
Wages forfeited by refusing to return on board 
wdien ordered after absence on shore by leave. 
The Buhner, 1 Hag. Adm. 163. 

Leaving before Ship Docked.]— Leaving 

the ship w'hen she is detained by a crowd of ships 
from entering the harbour is desertion. The 
Pearl, 5 C, Eob. 224. 

— — Provision in Articles as to.]— A clause 
in ship’s articles to the effect that mere absence 
for less than twenty-four hours shall not be-- 
deemed desertion relates to occasional absence, 
and not to -wilful denial of authority. The 
Amphitrite, 2 Hag. Adm, 403. 

Alteration of Voyage — Leaving Ship not. 
Desertion.] — Ship’s articles and voyage were 
altered after sailing : — Held, that a seaman did 
not forfeit his wages by leaving the ship ; half 
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cessaiy and unreasonable; that the plaintiff 
requested the captain and officers to desist, whicti 
they refused to do, whereupon the piaiiitiil 
haying reasonable grounds to believe that they 
would continue to flog and punish him with 
great and unreasonable cruelty and severity, in 
order to escape therefrom deserted from the 
ship : — Held, a good answer to the plea. Edward 
r. TreveUiok, 4 El & Bi. 50 ; 2 C. L. R. U>05 ; 24 
L, J,, Q. B. 9 ; 1 Jur. (n.S.) 110 ; 2 \V. 11. 586. 

The plaintiff also replied that he was a negro, 
and that negroes are bought and sold as slaves in 
divers states of the United States; that he was 
serving on board the “Candace,’' and before he 
deserted, the captain of the ship threatened to sell 
him, the plaintiff, as a slave to citizens of the 
United States ; that San Francisco is situated in 
one of the United States, to wit, in California, 
and that the plaintiff had just and reasonable 
grounds for believing and did believe that, on the 
arrival of the ship at San E’rancisco, the captain 
was about and meant to carry his threat into 
execution ; and that, in order to prevent the 
captain from selling him as a slave, the plaintiff 
deserted : — Held, no answer to the plea. I b. 

Inciting to Desert — Storekeeper.] — A store- 
keeper, wdio had been verbally engaged to serve in 
port and for the next voyage, held to be a seaman 
within 1 7 & 18 Viet. c. 104, ss. 2, 257. Thomson v. 
Hart, 18 Ct. of Sess. Gas. (4tli ser.), Just. Gas. 3. 

Misconduct generally.] — Misconduct of sea- 
men in port not regarded so seriously as when at 
sea. Tko Blalie, 1 W, Rob. 73. 

Wages not forfeited by mere misconduct, but' 
only whore the seaman’s conduct would have 
made his discharge necessary for ship’s .safety. I b. 

Wages are forfeited by acts of mutinous 
tendency not apologised for. The Susan, 2 Hag. 
Adm. 229, n. 

Misconduct on the part of a mariner such as 
will forfeit wages must be of a serious character. 
The Malta, 2 Hag. Adm. 158 ; 'The Ealing Grove,' 
infra, col 131. Ordinary drunkenness not suffi- 
cient. 'The Lady Campbell, 2 Hag. Adm. 5. 

Negligence of Mate leading to Thieving.]— A 
mate may incur forfeiture of wages for general 
neglect of duty or a neglect of duty leading to 
robbery of the cargo — Per Dr. Lushington. The 
Emhess of Kent, 1 W. Rob, 283. 


wages awarded up to the seaman’s reaching the 
port of discharge name<L in the articles. The 
Eliza, 1 Hag. Adm. 182. 


no justiiication for a mariner who deserts his 
•ship, that she has been driven out of her course 
by stress of w'-eather. 'The Cambridge, 2 Hag. 
Adm, 243, See also Carer, supra, col. il2. 


Mate sent Home to give Evidence.]— It 

is not desertion for a mate, in obedience to orders 
from the consul at a. foreign port, to leave the 
ship and come to England to give evidence in a 
charge of stabbing against the master, which 
Ghara-e afterwards proved to be groundless. 
Cross V. Illchs,U W. R. 967. 


Thieving.] — ^Wages decreed, though seaman 
had thieved, and had been put on shore abroad 
(in violation of 39 Geo. 3, c. 80, s. 29). 'The 
Bearer, 3 C. Rob. 292. 

If a sailor executed the articles prescribed by 
37 Geo. 3, c. 73, and served accordingly, and 
during the voyage part of the cargo was plundered, 
but by whom could not be ascertained, he did not, 
in consequence of such plunderage, forfeit his 
wages. Thompson v. Collins, 1 Bos. P. (K.R.) 347. 

^ Detention of Property of] — Where the second 
mate was ordered, with three other seamen, to 
take the ship’s boat and convey the captain, 
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Compensation.] — By a clause in the ships 
articles of a South Sea whaler, the seamen serving 
on board were to lose their wages if they did not 
return with the ship to the port of London. 
After serving twenty-seven months, some of the 
seamen were, with the consent of the captain, 
exchanged into another ship for others belonging 
to that ship Held, that, if these seamen had 
lost their wages under the articles, they could at 
any rate receive a reasonable compensation for 
their services. Jlill'uurd v. Mount , 3 Oar. & P, 93, 

Waiver.]— If seamen have iiicurred^ a forfei- 
ture of their wages, and in a time of distress, 
when the ship is aground, the ca[)tain calls on 
those seamen to assist in getting her otf, this is 
no waiver of the forfeiture ; but if the cajitaiii 
continues them in their work after the peril is 
over it is otherwise. Train v. Bennett , 3 Car. & ?. 
3 ; M. & M. 82. 

Where it is provided by a ship’s articles that 
any of the crew who shall absent themselves 
from the ship without leave shall forfeit their 
wages ; if, after one of the crew has so absented, 
himself, the master receives him back again, and 
allows him to work like the others, the forfeiture 
is waived and the wages are recoverable. Miller 
V. Brant, 2 Camp. 590 ; 11 R. R. 806. 


act of disobedience as to warrant the captain in 
detaining bis property on the vessel by way or 
forfeiture ; and, consequently, that trover could 
not be maintained against the captain for such 
iietention. WeatJterpe?i v. Laidle?*, 8 Moore, 37. 

Endangering Safety of Ship.] — To sustain an 
indictment for a misdemeanour under 17 18 Yict. 
c. 104, s. 239, it is not necessary that the act done 


may reimburse himself out of seamen’s wages for 
loss by their fault. Anon., 1 Ld. Raym. 650. 

Loss by the gross negligence of a mariner may 
be set off against a claim for wages. The jVew 
Phoenix, 2 Hag. Adm. 420, 

Heglect of Duty — Damages — Retention of 
Wages— 17 & 18 Viet. c. 104, ss. 243, 244—25 & 
26 Viet c. 63, s. 11.] — In an action by an engineer 
for wages, the shipowner claimed a right to retain 
wages for damage to boilers by the plaintiff's 
neglect : — Held, that the above statutes did not 
exclude, by implication, a claim by the shipowner 
for damages at common law, and that the pro- 
visions excluding proof of misconduct not entered 
in the log book applied only to criminal proceed- 
ings under s. 243. Great Northern Steamship 
Pishing Co. v. Pdgeliill (11 Q. B. D. 225), infra, 
col. 133, observed upon. Sharp v. Eettie, 11 Ct. 
of Sess, Ca. (4th ser.) 745. 

Disrating.] — The plaintiff, having shipped 
on board the “ H. 0.” as refrigerating engineer, 
with wages at the rate of lOL per month, was, 
during the voyage, disrated by the master for 
alleged drunkenness and unfitness for his duties. 
He was placed in the main engine-room, and his ] 
wages were reduced from 10^. to 11. per month : — 
Held, that this disrating and reduction of wages 
was not a deduction ” from the wages within 
the meaning of s. 171 of the Merchant Shipping 
Act, 1854, and that it was not therefore, neces- 
sary that the amount by which the wages had 
been reduced should be shewn under the head of 
deductions in the account of wages delivered to 
the plaintiff by the master. The Highland Chief, 
61 L, J., Adm, 51 ; |T892] P. 76 ; 66 L. T. 468 : 
40 W. R. 416 ; 7 Asp. M. C. 176. 

Ko Duty to attempt Rescue after Capture.] — 
Mariners are not under any duty to attempt a 
rescue if their ship is captured. The Two Friends, 

1 C. Rob. 271. 


Time for Proceeding.] — The klerchant Ship- 
ping Act, 1854, s. 257, makes it an offence to per- 
suade or attempt to persuade any seaman to 
neglect or refuse to join, or to desert from his 
ship ; by s. 525 no conviction for any offence 
shall be made in any summary proceeding, 
unless such proceeding is commenced within six 
months after the commission of the offence ; or 
if both or either of the parties to such proceed- 
ing happen during such time to be out of the 
United Kingdom, unless the sam5 is commenced 
within two months after they both first happen 
to arrive or to be at one time within the same : 
— Held, that “parties to the proceeding” meant 
the seaman and the person persuading or attempt- 
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lives, or of bodily harm, there is justification, j or mate of a ship, or some person who is bona 
V. Rose, 2 Cox, 0. G. 329. fide the servant and in the constant employ of 

the owner, or a shipping master duly appointed 

Summary Proceeding excludes Civil Remedy.] as .aforesaid, engages or supplies any seamen or 
— The Merchant Shipping Act, ISoi (17 & 18 apprentice to be entered on board any ship in 
Anct. c. 104), s. 248 — which enables a seaman the United Kingdom,” he incurs a penalty. The 
who neglects without reasonable cause to join his respondent having bond fide contracted to pur- 
•ship to be punished u}>on proceedings before a chase one sixty-fourth share in a British ship 
■court of summary jurisdiction with imprisonment from P., who, though not registered as the owner, 
and forfeiture of part of his wages — by impli- had the full possession and control of the ship 
cation takes away any other remedy against the under a contract to purchase the sixty-four 
seaman for the breach of contract, and the ship- j shares, supplied an apprentice to P.,who engaged 
•owner cannot, where the amount which he claims the apprentice for the ship: — Held, that the 
does not exceed lOZ., take proceedings for the respondent was an ‘‘owner” within the meaning 
recovery of damages under the Employers and of the exemption, since though not a registered 
Workmen Act, 1875 (88 & 39 Viet. c. 90), s. 4, owner he had a contract enforceable in equity 
Gmit Kortluirn. Steamship Fkhi)ig Co. v. Edge- for the pimchase of a shai^e in the ship. Hughes 
.hill, 11 Q. B. D. 225. See Sltarj) v. Mettle^ supra, Sutherland. 50 L. J., Q. B. 567 : 7 Q. B. D. i60 ; 

col. 181. 45 L. T. 287 ; 29 W. E. 867 ; 4 Asp. M. C. 459 ; 

_ . - « X* n 4 , . J* 

Evidence of Desertion.] — A seaman having 

Temained ashore ail night at a foreign port, the Implied Warranty.] — There is ' no implied 
master went to the consul without any notice to warranty of seaworthiness in a contract between 
the seaman, and obtained his certificate that the an owner of a ship and a seaman to serve on 
■seaman had deserted. In a summary proceeding board it for a particular voyage. Therefore an 
before justices in this country by the seaman to action by a seaman against an owner of a ship 
recover his wages, the consul’s certificate is not for so negligently fitting out the ship, that by 
•conclusive evidence ^ of the ^fact of desertion, reason thei‘eof it was unseaworthy , and the sea- 

Lewis v. Jewhurst, lo L. T. 275, mo-n nnabie tO 'Sleon in his lia.mmook. and 


Ship must he Registered.] — The sections 


man was unable to sleep in his hammock, and 
obliged to undergo excessive labour, and was 
thereby injured in his health, not alleging any 


■onmimr nnder the lie-id of ‘‘ 'ni^ieinline ” in ixui, 

17 & Is Viet 0 104 h4ve reference to British -Biiseaworthmess, or any per- 

, . -j. • * -^ ’ ^ ritish blame on- the part of the owner, cannot 

■ships alone ; and s. ^->7 renders liable to a penalty supported. QmA t. Steel. 3 El. & Bl. 402 ; 
«very person who wilfully hnijoiirs or secretes 3 ^ y^O 23 L J., Q. B. 121 : IS Jur. 515 
any seaman or apprentice who has deserted from 2 W E 170 ^ 

his ship, and in order to convict an offender under * ‘ ’ 

this section, it must be shewn that the ship 1 \ 4 .u« 4 . 

ship, proof that the ship is registered must also f 1 « 994 Af *17 g -mprh' if 

iri i- wi'S-’R- 9 ci\ ' 't m’ n loi'^ r V,-. h'a 't penalty recoverable as the specific punishment 
H. & El. 1,8 ; 29 L. J., M. C. 194 : 6 Jur. (sr.s.) 

sailors sustaining a private injury from a breach 
Proceedings before Justices — “ Seagoing statutable duty were entitled to maintain 

.Ship.”]— A ship registered .as a British ship, that “ action to recover damages; and that the 
i.s engaged in carrying cargo upon rivei's and good. Il>. 

their estuaries, although it may be capable of „ .. , 

a’oing to sea. is not a “seagoinsc ship” within Increase of Risk.] — The plaintiff agreed with 
the meaning of s. 109 of the^Merchant Shipping defendant to serve as one of the crew of a 

Act, 1854. ^Therefore the provisions of s. 248 of whereof the defendant was master, for 

That act for the punishment of offences by sea- twelve months, from London to Eio, or any other 
men do not ajiply to a man wdio is employed P^^ts specified in the agreement, amongst 

upon such a siiip. and he may be dealt with were ports in the Pacific Ocean, and back 

under the Employers and Workmen Act, 1875. ^ of discharge, and to obey during 

Salt Rnio?i v. Wood, 62 L. J., M. C. 75 ; [18931 1 period all the defendant s lawful commands, 
Q. B. 370 ; 5 R. 176 : 68 L. T. 92 : 41 AV. E. 301 ; subsequently sailed for Eio with the ship, 
7 xVsp. M. C. 281 : 57 J. P. 201. was destined, as it appeared from her 


7 xVsp. M. C. 281 : 57 J. P. 201. ' was destined, as it appeared from her 

charterparty, for the service of the Peruvian 
Wrongful Arrest, Desertion — Liability of government, and had on board a cargo^ of coal 
■Owners.] — O' Weil v. Rrmhm, lY. Owners, 5, and ammunition. In the course of her' voyage 
Liability in Tout, ante, col, 72. to Eio she joined company with two Peruvian 

war steamers, to which from time to time she 

4 nimv A T T A T^TT rrrv nijt nr a Supplied coal and ammunition. At Eio it became 

4. Duty and LiAsmTi oe Master .plaintiff and.the defendant that 

^ hostilities had commenced between Spain and 

who may engage— -Persons contracting to Pein, two [powers nt\peace%ith^ England. The 
purchase one Share of Ship.] — By s. 147, siib-s. 1, defendant, notwithstanding this circumstance, 
of the Merchant Shipping Act, 18.54 (17 & 18 announced to thb- plaintiff that he intended to 
Viet. c. 104), if any person not licensed by the go on to OallaOj in the Pacific, another , Peruvian 
board of trade other than ‘^the owner or master port.’ He was at' .that time acting under the 

’ . - ■ . / ' • ' ' 5—2 


Wrongful Arrest, Desertion — Liabiiit; 
■Owners.] — O' Weil v. Rrmhm, lY. Owner 
Liability in Tort, ante, col. 72. 

4. Duty and Liability oe Master 
’ ' , 'OR Shipowner. 



SHIPPING— ^T[. Seamen 


direction of a PeriiTian agent on board the sbij}, Shipping Act, 1876, in any contract of service 
who receive<l his instructions from the ' cont^ between the owner of a ship and the master or 
manders of the two war steamers. The plaintiff any seaman thereof, there is to be implied an 
objected to serve any further on the voyage obligation on the owner of a ship that he and 
on the ground that it had become illegal, and the master shall use all reasonable means tO' 
involved greater danger than he had anticipated insure the seaworthiness of the ship for the 
when he'entered into his agreement with the voyage at the time when the voyage commences, 
defendant. He accordingly left the ship. In an and to keep her in a seaworthy condition for the 
action for breach of contract brought by him voyage during the same : — Held, that the expres- 
against the defeiKk>nt ; — Held, that he must be sion '‘seaworthy” in that section meant that the 
taken to have engaged the plaintiff for an ordi- ship should be in a lit state, as to repairs, equip- 
nary voyage, and that the plaintiff was entitled ment and crew, and in all other respects, to 
to treat as a breach of contract the defendant’s encounter the ordinary perils of the voyage at 
employment of him on a voyage which would the time of sailing upon it ; and that if a ship 
expose him to gi eater danger than he originally was properly equipped to encounter such perils, 
had reason to anticipate. Mvrton v. FMerton, the negligence of the captain, in not using witli 
86 L. J., Bx. 137 ; L. K. 2 Ex. 340 ; 16 L. T. 419 ; proper care the means of safety provided, did 
15 W. E. 1139. not make the ship unsea worthy within the 

meaning of the section. I?j. 

Damages for Breach of Contract. ] — The 

plaintiff', after leaving the ship, was imprisoned Misconduct-Entry in Log — Slander.] — A 
at Eio for some days as a Peruvian deserter, master entered in the log that the mate wilfully 
When he came out of prison the ship had gone, and intentionally disobeyed his orders in not 
carrying some of his clothes on board of her. allowing a seaman to steer. The mate sued the 
The jury awarded damages both for the imprison- master for slander : — Held, that he must prove- 
merit and the loss of clothes Held, that these malice and want of probable cause. Ifill v. 
damages \vere too remote to be recoverable. Ih. Tlumjysort^ 19 Ct. of Sess. Gas. (4th ser.) 377. 

leaviug Seamen Abroad.]-Iii an indictment 5°’' Seamen. ante,. 


c reimmauon AUTHORITY OF Master to Puxish. 

shipped, the 

ial; and the In what Cases.] — The captain of a merchant 
‘.an set up is, ship, lying in a foreign port, sent a seaman, who- 
the consul or had comniitted mutiny on shore, into the custody 
tute, or proof of the local authorities, and })rocured him to be 
ch certificate, flogged and imprisoned : — Held, that the captain, 
was answerable, having taken an active part in. 
the proceedings, and not merely lodged his com- 
here seamen piaiut. v. BedteeU, M. M. 68; 31 

put on shore 7 j 2 . « 

'"oyage, the Where C., a mariner on board an East Ihdia- 
to make the at anchor in the bay of Canton, within two- 
irred for tlmir of Macao, and within hail of several other 

w vessels, having been guilty of disorderly conduct 
/O ; 6 VV. h. absence of the captain, was, upon the^ 

captain’s return to the ship four days afterwards, 
m en^acred for upon which L., a mariner' 

'd uimn beinff board the same ship, resisted the execution of 
LSt their own captain’s orders, and was guilty of riotous, 

opppdc! nf flip mutinous conduct, for which, by command 

m home • but captain, he was flogged Held, that the 

e course’ of a justified in flogging L. ; and that 

' L T 513 authority of the captain to inflict moderate 

em*selVes *the ticit confined to a case where the 

ire entitled to beyond the reach of assistance : 

the shin Ib punishment need not be inflicted 

lel are entitled the act being clone for which 

i**Aw-n ofniTifrv the punishment is infliete<l Zf.m.h y, Fur nett ^ 
Adm '907 -n ^ ^ j ^ Tju*. 265. See also Froughtoii 

col 1 V5 Jachwn, 18 Q. B. 378 ; 21 L. J., Q. B. 265 
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and that, altlioiigh the punishment was excessive, | 
yet, if the seaman, by some concession, might ] 
have put an end to it, and refused, he could not 
recover damages for the continuation of the 
punishment after such refusal. Ih, 

Apprentice— Bight to Chastise.]— A master 
has a right to chastise an apprentice, and the 
court will not inquire whether the chastisement 
'was deserved, provided there was no cruelty. 
nif/IiU V. n Ct. of Sess. Cas. (4th ser.) 217. 

Evidence in Action against Captain.]— In an 

lactioii against the captain of an East Indiaman, 
for hogging the plaintiff (a giinneds mate) on 
board the ship, the latter cannot give evidence 
as to his being of a respectable family and con- 
nexions, unless these circumstances could be 
proved to have been known to the captain at the 
time. Ilhodea v. Leach ^ 2 Stark. 516. 


and the next morning she was moored further iii 
the floating harbour, and discharged her cargo at 
the there. The justices dismissed the com- 
plaint Held, that , the ship had not arrived 
“at her place of destination *’ by merely arriving 
; in the port of Bristol, and that she had not 
“actually arrived at her place of discharge, 
which was the quay where she ultimately ai<i 
discharge ; hut. that she had actually arrived in 
dock, within the meaning of the .section, although 
the dock was not the dock in which she ultimately 
discharged; and that the justices’ decision was 
therefore right. Attwood v. Case^ 45 L. J., O. 
20 ; 1 Q. B. D. 1B4 ; 33 L. T. 507 : 24 - B- 9^* 

Disposition of Court to Protect.] Mariners 
are, from their ignorance and helpless state, 
placed in a peculiar manner under the tender 
protection of the court— per Sir M . Scott. J h e 
Mveter^ 2 C. Bob. 261. 


Excessive Punishment.]— oOOZ. damages re- Assignment of Prize Money.] --Assignment by 

covered for excessive punishment by master of seaman of his prize 

his seaman. WaUoti v. Ckrhtie, 2 Bos. A P. aside. Tat/ltmr v. ^ * 

224 ; 5 E. E. 579. Biddioin v. Rochfort, 1 Wils. 229. 

Threatened Mutiny— Force.]— The master is Contract to give up Salvage.]— post, 
justified in using force to prevent a threatened XXVJ. Salvag-33. 

mutiny. Bhajhaui v. Qarnault, Bull. N. P. 17. , i AW 

I Dnreasonahle Contracts for Service.] — 

1 B'lLcli V. and ante, col, 118. 

6. Certificate of Character. j 


A master having made and signed a report of | 
a seaman’s character, upon his discharge, in the j 
form sanctioned by the board of trade, the | 
shipping master gave the seaman a copy of such i i 
report. A. knowingly and fraudulently made a j 
fac-simile of iliis rejicrt, but instead of writing 
the letter M., wiiich stood in the original t(* i 
indicate that tlie seaman’s character for ^ability j 
and conduct was middling, wrote ‘‘ G-.,” indi- | 
eating that if was good: — Held, that A. was j 
guilty of an oflence within 17 A 18 Viet. c. 104, 1 
.s. 176. Reg. y. ir7Z,yc//., Dears. A: B. 5i)8 ; 2/ | 
L. J., M. C. 230 : 4 Jur. (H.S.) 670 ; 6 W. E. | 
-503 ; 8 Cox, C. G. 25. i 

Befusal to give Certificate of Discharge — i 
JPenalty.] — An action will not lie for the refusal j 
to give to a seaman the certificate of discharge j 
■directed to be given by the 172nd section of the j 
Merchant Shipping Act, 1854, the only remedy 
for such refusal being the penalty provided by | 
that section. Vallanee v. Fulle^ 53 L. J., Q. B. | 
459 ; 13 Q. B. D. 1(>9 : 51 L. T. 158 ; 32 W. E. 
769 : 5 Asp. M. C. 280 ; 48 J. P. 519. 

7. PROTECTIOX FROM IMPOSITION. 

Persons going on Board before final Arrival of 
Ship.]— A. was charged under - the Merchant 
Ishipping xVet, 1854 (17 ic 18 Viet. c. 104), s. 23/, 
with boarding, without the permission of the 
master, a ship “ about to arrive at her place of 
destination before her actual arrival in dock or 
at the place of her discharge.” The ship, at the 
time he boaivled her, had just eutered the Cum- 
berland Basin, in the port of Bristol,- at 7 p.m. 
'jhe basin is divided from the river Avon by 
dock gates, and is a complete dock, forming part 
of, but divided by other tlock gates from, the 
rest of the docks. " There are quays in the basin, 
but the ship was not intended to discharge in 
the basin ; she remained in the basin all night, 


I 8. Wills of Seamen. 

I Probate — ^Mariner’s Will.] — 1 Viet. c. 26, 

I A mariner on board ship at Port Adelaide 
! wrote a letter relating to the dis|.)Osition of his 
i property in case of his death ; — Held, that this 

I letter was entitled to probate, under 1 & 2 Viet. 

! c. 26, s. 11, as a codicil to a will which he had 
i previously executed. Pa/rhe)% In the goods of, 

I 2 Sw. & Tr. 375 ; 28 L. J., P. 91 ; 5 Jur. (N.S.) 

j 

1 Will of a seaman on board the “ Excellent ” 

I training ship, permanently stationed in Poits- 
i mouth harbour, held to be the will of a rnariner 
i or seaman being at sea within 1 A ict. c. 26, s. IL 
\ AleMurdo. In the goods of, L. E. 1 P. & M. 540. 
i A surgeon in the navy, returning from service, 

I whilst at sea wrote a letter _ stating how he 
i wished his property to be disposed of at his 
i death Held, that he was a manner or seaman 
, I within 29 Car. 2, c. 3, s. 23, and 1 Viet. c. 26, 

, !s. 11, and probate granted. Sannder.^, In the 
goods of ii. K. 1 ,P. M. 16. 

A staff-surgeon in the navy wrote a letter, 
some sentences of which were testamentary, on 
board H.M.S. “Serpent” at Devonport. The 
c ship was lost at sea a few days after Held, 

I that the will was entitled to probate, Rae, m 
the (foods of, 27 h. E., Ir. 116. 

£ ‘ 9 . IMPHBSSMBKT. 

- A man is hot excused from impressment as 

- being headbdrough of the place in which he 
re.sicles. Bemble, there are no exemptions, except 

f by statute, and, -perhaps ferrymen. Fox, Fx 
t 'mvte, 5 Term Bep. 276 ; ,2 E. E. 596. 
e Habeas corpus not granted, at prayer ot tiie 
i, master to bring up his apprentice who had been 
ti impressed. Iwidsdown, Fx fpanie, 5 East, 3b. 
When an application by the master for a 
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habeas corpus warrant, granted by Mansfield, 
G.J.j to bring before him apprentices wrongly 
impressed. The Apprentice^^^ Case^ 1 Leach. C. 0. 
203. 

Impressment of seamen is legal. Case of 
Press'! nff J/ariners, IS St. Tr. 1326. 

A seaman is not exempt from impressment 
because he is a freeholder. Mew y. JbovgUts. 5 
East, 477. See Goods' Case^ W. Bl. 251 ; or 
ship’s’ carpenter Bogghi^ Me parte, 13 East, 
549. 

A lord mayor’s waterman is not exempt from 
impressment. Mew v. Tubhs, Cowp. 517. 

A bond giyen by an impressed person to pay a 
sum in consideration of his release is void. Pole 
y. IlarroUn^ 9 East, 436, n. ; 3 Dough 61. 

A bargeman protected from impressment 
whilst carrying timber to the royal yards held 
not subject to impressment. Goldsmain's Case^ 

2 W. Bl. 1207. 

To convict for harbouring deserters under 17 & 
18 Yict, c. 104, s. 257, it must be sheym that the 
' ship was British and registered. Leary y. Lloyd, 

3 El. & EL 178 ; 29 L. J., M. C. 194. 

"Wages of Seamen Impressed.] — See Oases 
supra, coL 108. 

10. SUPPLYIlN^G WITHOUT LICENCE. 

Onus of Proof of Licence on Defendant.]-— 

A defendant having been charged under the 
147th section of the Merchant Shipping Act, 1854, 
with supplying a seaman to a merchant ship, 
in the United Kingdom, he not being a person 
holding a licence from the board of trade for 
that purpose : — Held, on a case stated, that 
proof having been given of the, sup ply of the 
seaman by the defendant, the onus of proving 
that he held a licence from the board of trade 
rested with him. Bey. v. Jolmstot^ 55 L. T. 
265 ; 16 Cox, C. C. 221 ; 6 Asp. M. C. 14 : 51 
J. P. 22. 

11. Thames Watermen. 

Thames By-laws — Navigating Steamboat— 
Towing more than Six Barges.] — A by-law 
made in pursuance of the Watermen and Lighter- 
men Amendment Act, 1859, provides that any 
person, who, when in charge of or navigating, 
any steamboat on the river between Vauxhall 
Bridge and the entrance to the Victoria Docl^s, 
shall at the same time tow more than six barges 
exceeding ten tons each attached thereto, shall 
incur a penalty. A person in charge of a steam- 
boat towed thirty-one barges of more than ten 
tons each from tiie upper <loiphin, situate about , 
100 yards above the entrance of the Victoria : 
Docks, into the docks : — Held, that he was not, ' 
while so doing, navigating a steamboat upon the 
river within the meaning of the by-law, and 
could not be convicted of a breach thereof. 
Rolles V, Kewell.^ 59 L. J., Q. B. 423 ; 25 Q. B. D. 
335 ; 63 L. T. 384 : 39 W. E. 96 ; 6 Asp. M. C. ! 
563 ; 55 JVP. 70. ' , , , 1 

, . Barge— Number of Men.] — By-law 16] 

of tiie Thames conservators provides that all ‘ 
barges, boats, lighters and other craft navigating 


for the navigation and management thereof, and 
all such, craft of above fifty tons burden shall 
when under way have one man in addition^ on 


board to assist in the navigation of the same : — 
Held, that, “ one man in addition ” in this by- 
law means one competent and skilful man in 
addition, and that where the craft is above fifty 
tons burden, the by-law requires two competent 
men on board, and is not satisfied by liaving 
on board one competent man being a licensed 
lighterman, and a boy about sixteen years of age. 
Goldsmith v. Slattery, (>3 L, T. 273 ; 0 Asp. 
M. 0. 561. And see Pcrli'ms v. Ginyell, col 835. 

Watermen’s Act — Apprentice — Temporary- 
Employment.] — When a pei’son qualified to take- 
apprentices under the Watermen and Lighter- 
men’s Act, 1859, has no employment for the 
time being for his apprentices, he may hnd 
temporary employment for them with another 
person so qualified. Simth v, Franois, 55 J. P,. 
407. 

Apprentice— Second Hand on Barge.]— 

An apprentice bound as prescribed in the Water- 
men’s Act, 1859, is qualified to act as a lighter- 
man under s. 54, although he does not hold, and. 
is not qualified to hold, a licence under the act ; 
and he may be a competent person to act as 
second harul on - board a barge or other craft of 
over fifty tons burden, within the meaning of 
Dv-law 16, made under the Thames conservancy 
acts. Gosling v, Xrwton, 64 L. J., M. C, 160 
[1895] 1 Q. B. 793 : 15 E. 395 ; 72 L. T. 500 ; 
43 W. E. 559 ; 18 Cox, C. C. 135 ; 7 Asp. M. Ch 
587 ; 59 J. P. 406. 

Working Craft for Hire— Labourer em- 
ployed at Weekly Wages.] — The appellant, who* 
was not a freeman of the Company of Watermen 
and Lightermen of the river Thames, was con- 
victed of an oft’ence under s. 54 of the Watermen 
and Lightermen Ameiuhnent Act, 1859 (22 & 23* 
Viet. c. cxxxiii). That section provides that,, 
“ if any person not being a freeman licensed in 
pursuance of this act, or an apprentice qualhied 
according to this «act, . . . shall at any time 
act as a waterman or lighterman, or ply or work 
any wherry, passenger-boat, lighter, vessel, or 
other craft upon the said river from or to any 
place or places or ship or vessel within the 
limits of this act for hi.T‘e or gain,” every such 
person shall be liable to a penalty. The- 
appellant, who was engaged as a labourer at a 
wharf at weekly wages, by 'the orders of his. 
employers, rowed a number of labourers in one 
of his employers’ boats to a ship lying in the 
river within the limits defined by the act. He- 
received no separate reward or payment for so- 
doing : — ^Held, that the conviction was wrong. 
SJdttrell v. ShomelL 59 L. J., M. C. 26 ; 61 L. T. 
874 ; 54 J. P. 325. ' 

Construction — Master on Paddle-box.] 

— By the 9i)th by-law under the Watermen's 
and Lightermen’s Amendment Act, 1859, which 
provides that if the master of any steam vessel 
shall not (when practicable) remain on one of 
the paddle-boxes or on the bridge of such vessel, 
or shall not cause and procure a proper look-out 
to be kept “ from the how ” of such vessel, he 
shall incur a penalty, is not inconsistent with 
or impliedly repealed by the 36th by-law made 
under the Thames Conservancy Act, 1804, which 
provides that the master of every steam vessel 
shall be and remain on one of the paddle-boxes 
or bridge, and shall cause a proper look out to be 
kept from the said vessel. • Green- v. Gosling j 62. 
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L. J., M. C. -15 ; [1803] 1 Q. B. 109 ; 5 B. 91 ; 
67 L. T. 853 : 41 W. E. Ill ; 7 Asp. M. C. 218 ; 
57 J. P. 87. 

Barge in Tow — Waterman on Board,] — 

A barge on the Thames in to\Y of a tug must 
have aTicensed waterman on board and in charge. 
Mmirpe v. Iluntor, 17 L. J.. M. G. 8:30. P. I). , 
116 : 38 L. T. 179 ; 3 Asp. M. C. 555. 

H avigating without licence. ] — A p erson, 

other than those mentioned in 22 & 23 Ahct. 
c. cxxxiii, s. 51, who navigates a barge for hire 
within the limits of the act, is liable to the 
penalty of the act, although the barge has sailed 
from a place outside the limits of the act, and 
might, under 7 S Geo. IV. c. Ixxv, have been 
navigated hj such person. Doich v. Phelps, 
80 L. J., M.*C. 2: 6 Jur. (N.s.) 1371 ; 3 L. T. 
296 ; 9 W. 11. 70. 

The above section does not apply to a person, 
other than a freeman, who conveys for his own 
piH'poses his servants or workmen, wn'thout 
charge. Tadlmnter v. B'ltoldey, 7 L. T. 273. 

A steam tug of eighty-seven tons, under 7 & 8 
Geo. 1, c. Ixxv, s. 37, may be navigated by a 
person who is not a freeman without incurring a 
penalty. Becd v. IngluiM^ 3 El. & Bl. 889 ; 23 
L. J., M. C. 156 ; 2 0.' L. E. 1195 ; 1 Jur. (K.S.) 61. 

A barge, formerly a western barge, but at the 
date of the oiienee employed in carrying goods 
for the Great Western Eailway from a basin of 
the Grand Junction Canal, outside the limits of 
7 &: 8 Geo. 4, c. ixxv, to a wharf in the Thames 
within the limits of the act, is not a western 
barge within s, 101 of the act. TihlAe v. JBmdoru 
21 L. J., M. C. 101. 8. a, nom. Reg. v. mUe, 

1 EL & Bi. 888. 

Validity of By-law — Penalty.] — ^A by- 
law imposing a penalty on any freeman who 
employed a non-freeman to navigate craft on the 
Thames is good. Edmonds v. Waterman's Co., 
21 L. J., M. C. 121 ; 3 C. L. E. 902 ; 1 Jur (]s:.s,) 
727. 

Licence Granted — Administrative, not Judi- 
cial Act — Certiorari.] — The making of an order 
for the issue of a licence or certificate b}’- the 
court of the Company of Watermen and Lighter- 
men of the river Thames authorising a person 
who has actually servetl for two years under a 
contract with a lighterman qualified to take 
apprentices, to act as a lighterman, is not a 
jiuiicial, but an admiiiistrative act, and conse- 
quently such an order cannot be removed into 
the high court bj*" certiorari. Reg. v. Liieey, 
Gosling, Ee parte, 66 L. J., Q. B. 308 ; [1897] 
1 Q. Bl 659 ; 61 J. P. 388, 

YII. PILOT. 

1. Reco'tevg of Fees and Penalties, HI. 

2 . Duties, Rights, and Liahilities, 111 . 

3. Licences, 115. 

1 . Duty to Employ, 1^7. 

And see XX., 'Collision, 10. Compulsouy 
Pilotage. 

1. Becovekx op B^ees ahe Penalties. 

Production of Licence.] — The master of a 
ship was not liable to the penalty imposed by 
6 Geo. 4, c. 125, s. 58, for refusing to employ a 
pilot, unless the pilot produced his licence as 
required by s. 66, although it was demanded. 
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Hammond v. Blalie, 10 B. & C. 121 ; 5 M. & Ey. 

361 ; 8 L. J. (O.S.) K. B. 110. 

A pilot nonsuited inaction for pilotage because 
he did not shew his license. 52 Geo. 3, c. 39, s. 31, 

Esher v. Lyon, 2 Price, 118. 

Offer by Pilot to take charge.] — A conviction 
under 6 Geo. 4, c. 125, s. 70, for continuing in 
charge of a ship after a duly licensed pilot had 
offered to take charge of it, was bad, if it did not 
shew that the offer -was made to or in the presence 
of the party in charge of the vessel, or that it 
otherwise came to his knowledge. Chaney v. 

Payne, 1 G. & D. 318 ; 1 Q. B. 712. 

In an action against a master of a vessel for 
penalties under 52 Geo. 3, c. 39, s. 31, the decla- 
ration must have alleged that a licensed pilot 
offered to the master to take charge of the vessel, 
or made such offer in his presence or hearing ; x 

and it was not sufficient merely to follow the '' 

general words of the act. Pealte Carrington, 

5 Moore, 176 ; 2 Br. & B. 399. 

Transporting in Thames.] — The 5 Geo. 2, c. 20, 
which inflicted a penalty on persons piloting 
ships clown the Thames, only extended to vessels 
sailing on foreign voyages, and not to those 
which, having performed their voyages, were 
moved from one wharf to another on the river, 
for the purpose of unloading their cargoes. Re>v 
V. Lamhe, 5 Term Eep. 76. S. P.,, Bex v. Neale, 

8 Term Eep. 211. 

Extra Pee for Docking,] — A ship arriving at j 

the entrance of the West India Docks too late for 
docking that tide, held not liable under 0 Geo. 1, 
c. 125, to an extra pilotage charge for “ docking ” 
next tide. The Adah, 2 Hag. Adm. 326. 

In Charge ofVessel — 6 Geo. 4, c. 126, s. 70.] — 

Where a person selects the course of a ship, and 
takes the management of her for the purpose of 
directing her in that course, he is in the charge or 
conduct of the vessel within 6 Geo. 1, c. 125, s. 

70. The master, was not, however, precluded by 
that section from employing any moving power, 
as, for instance, steam or other power, bona flde 
used as a moving power, if upon the party apply- 
ing such power necessarily devolved the selection 
of the ship’s course, and the charge or conduct 
of her in that course. Beilhy v. Scott, 7 M. & W. 

93 ; 10 L. J., Ex. 119. 

The master of a vessel navigating it himself as 
pilot, after a duly licensed pilot offereil himself, 
was not liable to the penalty imposed by 6 Geo.. 

4, c. 12.5, s. 70, although he was liable to double 
the amount of the pilotage of the vessel, within 
s. 58. Beilhy v, Shegjherd,^ Ex. 10 ; 18 L. J., 

Ex. 73. 

Change of Pilots.] — Where a master of a vessel 
discharged a cinque port pilot in Btandgato- 
creek, and dropped a mile down the port of 
Eochester, with a signal flying for a trinity 
house pilot, who came on board at Sheerness : — 

Held, that he was liable to a penalty under 52 
Geo. 3, c. 39. Thornton v. Boland, 9 Moore, 403 ; 

2 Bing. 219. 

Charges — Thames.] — A pilot who brings a ship 
from Gravesend to the , entrance of the Tilbury ■ 

Docks, and thence into the docks, is not entitled 
under the order in council of May 17, 1882, to 
the special charge for removing a vessel from 
moorings into a dry or wet dock,” or to charge ] 
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ports for the penalty for piloting a ship in the 
Thames contrary to 3 Geo. 1, c. 18. Declaration 
for attachment in prohibition. Pierce v. lI(ij>j?C7% 
1 Str. 249. 


any sum other than the rate from Gravesend to 
Northfieet. 'The Clan, (hnint, 56 L. J., Adm. 62 ; 12 
P. D. 189 ; 57 L. T. 124 ; 35 W. K. 670 ; 6 Asp. 
M. 0.144. ■ _ ■ 

Liability of SMphrolcers — Pilot carried to Sea.] 
— The ten shillings and sixpence per day to 
which a licensed pilot, taken, without his consent, 
to sea, or beyond the limits of his pilotage. district, 
in any ship, is entitled by 17 6c 18 Yict. o. 104 
(The Merchant Shipping Act, 1854), s. 357, are 
not pilotage dues” for which the shipbrokers 
are liable under s. 363. Mo^'teo v. Julian^ 48 
L. J„ M. C. 126 ; 4 C. P. D. 216 ; 41 L. T. 71. 


2. Duties, Rights, A2?b Liabilities, 

liability of Pilot of King’s Ship.] — Liability 
of pilot of king’s ship. Hee Start v. Clements, 
post, XX. Collision, 3. Liability. 

Action against Pilot for Collision — Yenue,] — 

An action against a pilot for negligently damag- 
ing another' ship by collision need not, under 
6 Geo. 4, c. 125, s. 84, be brought in the county 
where the cause of action arises. Zawson v. 
BumUn, 9 0. B. 54. 

Pilot Getting Under Way in Improper 
Weather.] — A pilot who took a heavy steam- 
ship out of dock and down the Clyde in weather 
such that she ought not to have left the dock, 
held liable in damages for a collision that 
followed. Burrell v. MeBrayne^ Islay (Owner 
of) V. Patience, 22 Ct. of Bess. Oas. (4th ser.) 224. 

Held, that taking the ship to sea in such 
' weather, was wilful or culpable neglect or mis- 
, management,” within the above act. Ibid, And 
fee The Strathspey and The Islay ^ XX. COL- 
I LisiON ; 9, Compulsory Pilotage. 

Jurisdiction against — Court of Passage.] — A. 
ship, by compulsion of law, in charge of a duly 
licensed pilot in the river Mersey, came into 
collision with and occasioned damage to another 
vessel. The owners of the damaged vessel 
instituted an admiralty suit in the court of 
passage against the julot : — Held, that the coimt 
of passage had not jurisdiction to entertain the 
suit, as an admiralty suit. The Alexandria, 41 
L. J., Adm. 94 ; L.^ R. 3 A. & E. 574 ; 27 L. T. 
565 ; 1 Asp. M. C. 464. 

-— Of Court of Admiralty.] — Semble, that 
the coui't of admiralty has not jurisdiction to 
entertain sucli a suit. Ib. 

There is no admiralty jurisdiction to entertain 
a suit against a pilot who, in navigating a ship, 
has caused a collision between that ship and 
another. Ib, 

Of County Court.]— An action against a 

pilot for collision and damage caused to a bartpic 
by a vessel under his charge, is not an “admi- 
ralty cause,” within 31 k. 32 Viet. c. 71, and 
32 & 33 Viet. c. 51, which confer admiralty 
jurisdiction upon countv courts. Flower v. 
Bradley, 44 L. J., Ex. 1 : ‘31 L. T. 702 ; 23 W. R. 
74 ; 2 Asp. M. C. 489. 

Joinder of Pilot as Defendant — Collision.] 

— See The Germanic, post, XX. COLLISIOH. 13. 
Practice. 


Penalties— Suing for.] — The penalty imposed 
by 6 Geo. 4, c. 125, s, 70, might be sued for by a 
common informer. Beilby v. Scott, 7 M. & W. 
93 ; 10 L. J., Ex, 149. 

Calculation of.] — The penalties imposed 

by 52 Geo, 3, c. 39, s. 11, on ships neglecting to 
take ill a pilot on arriving off Dungeness, were to 
be calculated on ships bound for the river, not on 
the pilotage due from Dungeness to the Downs, 
but on that which would be due on the ship’s 
arrival at her ultimate place of destination in 
the river. Ilachie v. Lamdon, 1 Marsh. 585 ; 6 
Taunt. 256. 


Acting as Pilot.] — T. was third mate of 

a ship, and after P,, a duly licensed pilot, had 
offeretl to take charge, continued to act as pilot. 
T, was charged under s. 361 of the Merchant 
Shipping Act, 1854 : — Held, that the justices 
rightly convicted T. without regard to his being 
or not being mate of the ship. Turner v. Peat, 
53J. R 230, 


, Local Act — Pilotage Pees.]— Where a 

public local act, in force before the passing of 
the Merchant Shipping Act, 1854, and regulating 
a port, imposes a penalty on unauthorised persons 
acting as ])ilots, pilotage is compulsory. Pilotage 
rates, iixed by by-laws made by trustees under 
a local act, and under the Merchant Shipping 
Act, 1854, and duly sanctioned by her majesty in 
coimcil, may be sueil for by a pilot %v*ho has 
rendered services as such. The Merchant Ship- 
ping Act Amendment Act, 1889 (52 & 53 Viet, 
c. 68), is retrospective, as it declares what the 
meaning of the principal act of 1854 always has 
been, and by it the word “ship” in the act of 
1854 includes “foreign ship.” Jones v. Bennett, 
63 L..T. 705 ; 6 Asp. M. C. 596. 

Master Piloting his own Ship . ]— A master 

or part owner not being a pilot may not, under 
3 Geo. 1, c. 13, pilot his own ship up the Thames: 
Kemler v. Blanchard, W. Bl. 690. 

Reftisal to take Pilot.} — For a commit- 
ment under 6 Geo. 4, c. 125, .s, 70, to be good it 
must appear that the offer by the pilot to take 
c] large of the ship w'as made to the accused, or in 
his presence., Bey. v. Chaney, 6 Dowd. P, C. 281. 

Sued for in Admiralty— Kon-qualified Pilots’ 
Charges.] — Pilotage sued for in admiralty, j how 
tVir statutory rates applicable to non-qualihed 
pilots. AWto, 6 C. Rob. 217., , . 

■ A pilot may sue in admiralty for his services 
at'Sea. ( Dods. 498 , ‘ ' L 

Proceedings in, the admiralty ol -the cinque 


- — Collision with Dock Wall — Liability of 
Pilot in Admiralty.]— See The Zeta, Mersey 
Bochs and Harbour Trustees v. Turner, post, 
XX, COLLISIOJsL 

Liability of Harbour or Pilotage Authority for 
Collision caused by Pilot.]— post, tit. CoL- 
LISIOH— LiABILITV. 

Duties of Pilot in charge of a Ship.]— post, 
XX, Collision, 9 . Compulsory Pilotacjb, 
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Injury to Pilot — K'ot Fellow-servant of Crew — 
Liability of Owners.]— There is no implied con- 
tract between the owners of a ship and a pilot 
wliom they are compelled to employ, that the 
pilot shall take upon himself the risk of injury 
from the negligence of the shipowners’ servants ; 
and an action will lie by the pilot against the 
shipowners foi- injuries \iaused to him whilst 
acting as pilot on 'board their vessel, by the 
negligence of their servants. Smith v. St(‘ele, 
44 L. J., Q. B. 6*0 ; L. R. 10 Q. B. 125 : 82 L. T. 
105 ; 23 W. li. 38.S. 

And where a pilot went on board a vessel in 
the coui'sc of his duty, in a district in which 
pilotage is compulsory, and while he was on 
board, a boat, which had been negligently slung 
Vjy servants of the shipowners, fell on and killed 
him: — Held, that his widow could recover in an 
action against the shipowners brought by her^as 
executrix, under Lord Campbell’s Act. ''ib. 

Additional Remuneration — Salvage . ] — W here 
a pnlot is called upon to perform extraordinary 
service, he may recover additional pilotage 
remuneration. Tho Geiinral Hag, Adm. 

176 ; The Enferjn'ue^ 2 Hag. Adm. 178, n. Ami 
post, XVIIL Salvage. 


Licences— Renewal. ]— By 17 & 18 Viet. c. 104, 
s. 374, no licence granted by the Trinity house 
shall continue in force beyond the 81st January 
next ensuing the date of such licence, but the 
same may, upon the application of the pilot 
holding such licence, be renewed on such 81st 
January in eveiy year, or any subsequent day ; 
and a pilot’s licence renewed on the 20:11 
January is within the intention of this provision, 
so as to be in operation and effect in the May 
following. The Befn^ 3 Moore, B. C. (N.S.) 23 ; 
Br. & Lush. 328 ; 34 L. J., Adm. 76; 12 L. T. 1. 

^ Refusal to Deliver up.] — Under 17 & 18 

Yict. c. 104, s. 852, a qualified pilot refusing to 
deliver up his licence when requiretl to do so by 
the pilotage authority, is liable to a penalty, and 
cannot defend himself on the ground that the 
pilotage authority has acted "capriciously in 
Inquiring the delivery. Ilenr\j v. Aewcaatle 
Tri/ntjf Iltynae Boamh 8 El. A BL 728 : 27 L. J.. 
M. C. 57 ; 4 Jur. 685 ; 0 W. li. 282. 

Leith Trinity House— Limits.] — The 

Trinity house of Leith has not power to grant 
licences to pilots within the jurisdiction of the 
Ti'inity house of London, and therefore a pilot to 
whom a licence has been granted b}’' the Trinity 
house of I.eith to navigate a ship along the east 
coast of England to Orfordness, thence to the 
ISioi’e, ami vice versa, is subject to a penalty, under 
5 Geo. 2, c. 20, s. 1. Thmieh v. Gray. 6 B. <k S. 
598 : 34 L. J., M. G. 209 : 11 Jur. (jf.sO 990 ; 12 
L. T. 701 ; 18 W. ll. 859. 

^ Hull Trinity House — Authority to 

Licence.] — By a charter of Elizabeth the Trinity 
house of Hull was airlioiised to take duties 
the port of the town of Kingston-upon-Hiill, 
and in all places within the limits and liberties 
thereof, that is to say, in ail havens, creeks, and 
other places where our customer of Hull by 
virtue of his office hath any authority to take 
any custom;” and they were empowered to 
-exercise jurisdiction over disputes arising within 


the same limits ; and , to forbid any mariner of 
Hull to take charge as pilot of any ship to cross 
the seas, except such as should be first examined 
and licensed by them ; and to punish any person 
who should act as pilot, to cross the seas without 
their licence. The limits in question extended 
many miles up the Humber and river Ouse. 
Goole, a place within those limits, where the 
customer of Hull had formerly exercised juris- 
diction, was constituted a port in 182S. ' Till 
after that time the Trinity house had. never 
licensed pilots to take charge of vessels upon 
the Ouse, or the Humber, above Hull roads ; — 
Held that the power given by the charter to 
license in all places where the customer of Hull 
had authority to take custom, extended over all 
the limits within which the customer , might so 
act at the time when the charter was granted ; 
consequently, that Goole, though now an inde- 
pendent port as to customs, was still subject to 
the charter, in resjiect of the licensing of pilots. 
BeUhy v. Buper, 3 B. k Ad. 284. 

; Held, also, that it was not requisite, by the 
; terms of the charter, that every licence should 
i be for crossing the seas; but that the coiqioration 
might grant a more limited licence, as from 
Goole to Hull roads. 1 b. 

Pilotage Certificates — Crraat of.] — The master 
of a vessel applied for a certificate, purporting 
to enable him to pilot his vessel within certain 
waters, and submitted to the required examina- 
tion. The certificate W'as signed and sealed by 
the pilotage authority, and was lying in the 
office to be called for by the master, but he had 
not applied for it, and w^as ignorant that it was 
ready and would be given him on application : — 
Held, that tbe certificam was not granted to the 
master, nor possessed by him, within 17 & 18 
Viet. c. 104, HS. 340, 358, so as to enable him to 
pilot his vessel in the specified waters. The 
Killarney^ Lush. 202 ; 30 L. J., Adm. 41 ; 5 
L. T. 21. 

Evidence by a clerk from the Trinity house 
that the Trinity house has, from a peiiod prior 
to the Merchant Shipping Act, 1854, been in the 
habit of licensing pilots for the district in ques- 
tion, is prima facie proof of their authority. 
The Jam, 45 L. J., Adm. 105 ; 1 l\ D. 135 ; 34 
I.. T. 711 ; 24 W. R. 902 ; 3 Asp, M. C. 217. 

Under 17 & 18 Viet. c. 104, s. 355, the board 
of trade can issue certificates to masters or 
mates of ships described in s. 354, and of such 
ships only. The Earl af AacMaud, Lush. 387 : 
1.5 Moore, P. C. 304 ; 5 L. T. 558 ; 10 W. R. 124 
— P, C. 

A pilotage certificate issued to a master 
describing a ship as the i>roperty of a person, 
who was not the owner either at, the lime of 
the granting of the certificate, or at the time of 
a collision subsequently occurring, is invalid at 
the time of that collision. Ib, 

Refusal of Filotage Authority to Renew,] 

— A pilotage authority has an absolute discretion 
under the Merchant Shipping Act, 1854, s. 341, 
to refuse to renew a pilotage certificate granted 
to the master or mate, of a ship under s. 340. 
lieg, y. Trinity T£ome, 35 W. H. 885. 

Cinque Port Pilot— Revocation of Licence — 
Powers of Trinity House J— The Trinity house, 
since 16 & 17 Yict. 129, have power to revoke 
the licence of ’ a cinque port pilot granted by the 
lord warden, under 6 Oep. 4, c. 125, for a proper 
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cause. Kature of the inquiry and hearing to be 
had in sueh case discussed, Reg. y. Trimty 
Souse, t W. B. 134, 

Biity to produce,] — See Sammond y. Male, 
supra, coL 142. 


4. Duty to Employ. 

Compulsory Pilotage.]-— post, XX, Colli- 
siox, 9. Compulsory Pilotage. 

Buty of Master to employ Pilot,] — It is the 
duty of a master arriving oS a strange port to 
do his best to procure a pilot : but if he cannot 
obtain one, the insurance is not therefore void. 
PMUtps Y. Sendlam., 2 B. &: Ad. 380 ; 9 L. J. 
(o.s.) K. B. 238, See Zaw v. Soiling sioortli, 7 
Term Rep. 160. 

A captor neglecting to take a pilot into 
Guernsey, whereby the prize was lost: — Held, 
liable in damages. The William, 6 G. Rob. 
316. 

A captor wdio properly places his prize in 
charge of a pilot is not liable for her loss. The 
Portsmouth, 6 G. Rob. 317, n. 


VIII. SALE AXD TRANSFER. 

1. Contract for sale. 147. 

2. Title. 

it. By bill of sale, 154. 

}), In other Cases, 157. 

3. Mho eayi Sell. 

a. Managing owners, 158. 
h. Part owners, 159. 

c. Attorney, 159. 

d. Guardian of Infant, 160. 

e. Sheriff, 160. 

/. Master, 160. 

y. Ratihcation by owner, 163. 
h. Mortgagee — See IX. Mortgage, infra. 

4. Sale hy Admiralty Court, 164. 

0 . Liahilitles inid Rights of Purchaser, 165. 

6. Commission, 167. 

1. COJS’-TRACT FOR SALE. 

Written Agreement for — Necessity of Regis- 
tration,] — An agreement in vT.*iting to transfer a 
ship does not require to be registered under the 
Merchant ^Shipping Act, 1854 (17 & 18 Viet. 
G. 104), s- 55, nor need the special description of 
the ship sold required by that section to be 
inserted in a bill of sale transferring the ship 
be cont ained in such agreement. The plaintiff 
agreed in writing with the defendant to sell, 
and the defendant agreed to purchase, a yacht 
belonging to the plaintiff for the sura of 2,600?., 
whereof the plaintiff was the registere<l owner, 
on condition that the defendant should be at 
liberty to rescind the said agreement should the 
yacht prove unsound. The defendant refused to 
cany out his part of the agreement, and the 
plaintiff brought an , action against the defendant 
for specific performance, or, in the alternative, 
2,6007., and for damages for breach of contract. 
The defendant pleaded that the agreement, if 
any was ma<le, was not a bill of sale, nor was it 
registered, nor did it contain a sufficient descrip- 
tion of the yacht, as required -by the Merchant i 
Shipping Act, 1 854. The plaintiff demurred , 
Held, that s. 55’ of the Merchant BhippingAct, 
1854, applies to the, actual instrument by, which 


i the ship is to be transferred, an<l not to an 
( agreement to transfer. Batthyany y. Bauch, 50 
L. J., Q. B. 421 : 44 L. T. 177 ; 29 W. R. 665 ; 
4 Asp. M. C. 380.' 

, An unregistered contract for the sale of shares, 
in a British vessel could not be enforced in 
equity before the passing of the 25 & 26 Viet., 
c. 63, s. 3. Suglies v. ^forris, 2 De G. M. & G. 
349 : 21 L. J., Oh. 761 : 16 Jur, 603, infra. B. P.,. 
. M'Calmont y. Ranlhi, 2 De G. M. & G. 403 ; 22 
L. J., Oh. 554 ; Liveiyool Borough Banlf v. 
Turner, 2 De G. F. & J. 502 ; 30 L.' J., Oh. 379 
J 7 Jur, (K.S.) 150 ; 3 L. T. 494 ; 9 W. R. 292 : 

) Boyson y. Cfihson, 4 C. B. 121 ; 16 L. J., C. P. 

- 147. And see HI. Registration!, supra. 

Executory Contract — ^Recital of Registry.] — 

r An action would not lie for the breach of "an 
executory contract for the sale or transfer of a. 

J ship, unless the conti-act contained a recital of 
the certificate of registry pursuant to the pre- 
’ vious statute, 8 9 Yict.\\89, s. 34. TJnnean v. 

■ TlnduU, 13 0. B. 258 ; 22 L. J., C. P. 137 : 17 
^ Jur. 347. 

' Payment of Earnest.] — Trover was held to lie. 
for a ship, where, upon a bargain of exchange, 
the contract and delivery were fully completed, 
by the payment of earnest. James v. Price. 
Lofft, 219. 

Illegal Stipulation in.] — A stipulation, in a 
contract for the pui’chase of a slii[) made with a 
shipbuilder, that a certificate shall be delivered 
to the purchaser by the builder, for the purpose 
of enabling the former to obtain a register as. 
owner, umler 3 & 4 Will. 4, c. 55. ss.' 15, 25. 
before the masts were on board, and before the 
ship was in a sufficiently forward state for the 
measurement required to be made ly that act, 
did not render such contract illegal Qoss v. 
Quinton, 3 Man. ^ G. 825 ; 4 Scott (N.R.) 471 ; 
12 L. J., G. P. 173 ; 7 Jur. 901. 

Irregular — Effect of, against Wrongdoer,] — 
The plaintiff bought and paid for a ship stranded 
on the English coast, but the transfer was not 
regular ; he tried to save her, but she went to 
pieces ; the defendant possessed himself of parts 
of the wu-cck which drifted on his farm : — .Held, 
that the plaintiff’s possession enabled him to 
recover them in trover. Sutton v. Bud, 2 
Taunt. 302 ; 11 R. R. 585. 

Parol Evidence to shew Alteration,] — E., as. 

agent to H., agreed to sell a ship to S., and a, 
written contract was signed by H. The contract ' 
was forwarded to H., who made an alteration 
therein, and returned it to E., who thei'ciipon 
produced the written contract, as altered by H., 
to S., who assented, without resigning the con- 
tract : — Held, that parol evidenceVas admissible 
to shew that B. assented, without I’e-signing, to- 
the alteration made by H. .in the contract after 
S. had affixed his signature. Stewart v. Eddowes. 
and Sudson v. Stewart, 43 L. J., 0. P. 204 ; 
L. R. 9 C. P. 311 ; 30 L. T. 333 ; 22 W. R. 534, 

Varying by Evidence of prior 0ontract.]-™An 
agreement for the sale of a ship and kintlage 
will not be varied or controlled by a prior con- 
tract for the purchase of the latter only. Bana 
V. Neale, 2 Stark. 105. 

Warranty by subsequent Bill of Sale.]— A 
contract by parol, or , by letter, having been. 
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entered into for the sale of a ship, with a war- 
ranty, a subsequent bill of sale, not containing 
any contract of warranty, does not necessarily 
destroy the previous warranty, supposing there 
is no evidence that the parties did not intend 
that it should continue. Stuvliey v. BaHey^ 3 
F. & F. L 


Existence of Subject-Matter — Implied War- 
ranty.] — By a deed-poll, A. sold, to B. a ship, 
with its masts, tackle and appurtenances, and 
covenanted that he had good right, full power, 
and lawful authority to grant, bargain, sell, 
assign and set over the premises : — Held, that 
this was a covenant that the subject-matter of 
the transfer existed in the character of a ship, at 
the date of the deed ; and if it was physically 
destroyed, or had ceased to ans-wer the designa- 
tion of a ship, the covenant was broken. Barr 
Y. GiKmi, 3 M. & W. 390 ; 7 L. J., Ex. 124. 


Condition precedent — “Ship now at Ran- 
goon.”] — In an action by the vendors against 
their vendees for refusal to accept, evidence was 
given to shew the circumstances under which 
the contract was made, and that it was of vital 
importance that the vessel should be in the port 
named at the time of making the contract. The 
jury fouml that the condition, ‘‘ship now at 
Bangoon,” had not been fuliilled, and that it 
was a condition absolutely vital : — Held, that it 
was rightly left to the jury to say under what 
circumstances the contract was made, and that 
the words “ship now at Ban goon” amounted to 
a warranty justifying the defendants in saying 
that there" had been a failure of ])erformance of 
a condition precedent, and in refusing to carry 
out the contract. Oppenlicim- v. Fraser^ 34 L. T. 
524 ; 3 Asp. M. C. 146. 

Held, also, that the finding of the jury was 
rightly taken as an element in enabling the 
court "to say that the words amounted to a cod- 
ditioii precedent, Ih, 


Eemoving Ship after Contract for Sale.] — 

A shipowner of Hambuig made, at Hamburg, 
an agreement with a domiciled Englishman for 
the sale to the Englishman of a Hamburg ship 
whenever she might return from the voyage on 
which she then was. The ship returned, and 
was by the owner ordered to proceed to Sunder- 
land. The master'of the ship, who was authorised 
by the shipowner to act as his agent in the sale, 
refused to deliver the ship except on certain 
terms. The pu.rchaser filed a bill against the 
owner and the master for specific performances. 
He obtained leave to substitirte service on the 
master for the owner, and moved for an injunc- 
tion to restrain the defendants from removing 
the ship out of the jurisdiction : — Held, that the 
court had jurisdiction to restrain the defendants 
from 1 ‘emoVing the ship, and injunction granted. 
Mart V. Merwh/, 42 L. J.. Ch. 457 ; L. B. 8 Oh. 
860 ; 29 L. T. 47; 21 W. B. 663; 2 Asp.M. C. 63. 


Action on Bond for Quiet Possession.]— Action 
upon bond by vendor for quiet enjoyment of a ship 
sold ; breach alleged, that the purchaser was sued 
for ballast supplied to the ship before the sale: — 
Held, that the plaintiff not having shewn that 
the ballast was in the ship at her sale, he could 
not recover. JTy Oder's €ase^ Leon, part 1, 46. 


Sale when War imminent,] — The sale of a. 
ship absolutely and bon^. tide by an enemy to a 
neutral when war is imminent, is not illegaL 
21(8 Ariel, 8orenmi v. The Queen, 11 Moore, F. C.. 
119. 


Transfer after Capture.] — ^A transfer by the 
captor of a ship before condemnation is valid if 
the ship be afterwards condemned. Alon'our/h 
V. Comyera, 1 Wils, 211. 


Sale of Ship and all belonging to her — 
Chronometer on Shore.] — A ship ready to sail 
was sold with all belonging to her on board and 
on shore : — Held, that a chronometer on shore 
with an optician for • regulation by him, and 
previously used in the ship, was included in the 
sale. Armstrony v. A/‘ Gregor, 2 Ct. of Sess. Ca. 
(4tli ser.) 339. 


Specific Performance.] — On a sale by auction 
of shares in a ship, part of a bankrupt’s estatCy 
one of the conditions was, that the purchase- 
money should be paid to the solicitor of the- * 
assignees on or before a certain day, when the 
purchase was to be completed, and the purchaser 
to have possession, and a bill of sale ; the pur- 
chaser^paid part of the purchase-money to the- 
solicitor before the day appointed for the com- 
pletion of the purchase, and had possession, but 
not a bill of sale Held, that the payment, and 
the execution of the bill of sale, ought, in 
pursuance of the condition, to have' been con- 
temporaneous ; that the assignees, not having- 
received the money from the solicitor, or executed 
the bill of sale, would not be restrained from 
taking proceedings to recover possession of the 
ship ; and that the purchaser was not entitled 
to a decree for specific performance of the con- 
tract, by the execution of the bill of sale by the- 
assignees, upon payment to them of the balance 
of the purchase money. Hugh an v. Morris, 2 
He a. M. A G. 349 : 2i L. J.,'Ch. 761 ; 16 Jar. 
603 — L.JJ. Affirming 9 Hare, 636. 


Bankruptcy Jurisdiction.] — Ho jurisdiction in 
bankruptcy to compel banlampt to perfect bill of 
sale of a ship. Steioart, Ex parte, 1 Glyn. A J. 
344. 


Sale with all Faults — Misrepresentation.] — 
Contract for sale of ship “ -with all faults.” The 
vendors before signing the contract had shewn 
the purchaser an inve'ntory or advertisement 
circulated at her previous sale to them, which 
was misleading as to her condition and value ; — 
Held, that the parties were bound by the signed 
contract, and that no action for deceit would lie 
ux)on the representation. Bichering v, Bowmn, 
4- Taunt 779. 


Breach of Contract to Sell.] — B. contracted to 
purchase a barge of H., the purchase-money to- 
be paid by instalments. Part of the money so- 
to be paid was paid, and H. gave notice to B. 
that he had sold the barge to another person, and 
he must give it up, and gave a formal notice to 
that effect. On petition, under the Merchant 
Shipping Act, 1854, s. 65, to restrain the dealing 
with the barge until a clay specified, order made, 
on the tei'ms of bringing the arrears of instal- 
ments into court, and . giving security for the 
completion of the contract. Baker, Ex parto,. 
ISL. T. 313. 




Failure of Consideration.] — The owner of a. 
ship proposes to his agent, to whom he was. 
indebted on account, to transfer the ship to him, 
provided the agent would answer the owmerA. 


' 
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draft for repairs, in respect of which the owner ships upon a voyage not to the Danube with a 
was indebted to a third party not tiamed. The contraband cargo, rendernig them liable to 
ship was, in pursuance of this proposal, trans- seizure and confiscaiion. He also mortgaged 
ferred to the agent, and the vendor afterwards the ships, and indorsed over bills of exchange 
became bankrupt, without having drawm on the given for the mortgage money, all -without the 
purchaser, and without any communication of knowledge of the company : — Held, that the 
the terms of the purchuvse having been made to plaintiffs were entitled to be relieved from their 
the creditor to wiiom the vendor was indebted liability upon the bills given to R. in respect of 
for the repairs. There is no consideration bet-ween the purchase-money, the agreement for sale by 
the purchaser and the vendor’s creditor to entitle R. to the com])aiiy being no longer enforceable 
the latter to recover from the purchaser the by R. Ihrrke v. Bof/emin, 12 Jur. (K.s.) (535 ; 
amount of the repairs. liatfenhury v. Fenton. 14 L. T. 780 — L.JJ. 

3 Myl. k K. 505 ; 3 L. J., Ch, 203. 

Non-payment of Purchase-money.] — When the 
Order and Disposition.] Ship at sea, policy, vendor of a share in a ship has executed the bill 
and cargo assigned to S. as security for an a, receipt for the purchase-money, 

advance. On the ship s arrival, b. failed to take without its being in fact paid, a court of equity 
possession or do anjdliing to show that the ^yill give relief as well as discoverv. Myle v. 
property had been transferred to him :-~-Held, j£ayqle, 1 Jac. & Walk, 334. 
that the -ship and cargo passed to the assignees aa’reement -was entered into for the sale 

in bankruptcy of the transferor, as being in his ^ to A. and B. (one-third to A. and 
910 V. 4 M.& S. two-thirds to B.), at the price of 750/. ; and, if 

. default should be made bv the purchasers, for 

Iheownerof the major part of a vessel ill port the resale of the ship, the deliciency, if any, 
mortgaged his share and transferred the bill of upon the resale to be made good by the default- 
sale to the mortgagees. 1 he mortgagees did not purchasers. Possession of the ship was 
take possession, but suffered the mortgagor and delivered to the purchasers bv the vendors, who 
the other part owners to manage her. The mort- received 250/. from A., and t\w) bills of excliange, 
gagor having become bankrupt : Held, that his drawn bv them, and accepted bv A. for the 
share passed to the assignees under 21 Jac. 1, remaining 500/. 'in the bills of s{Re,by which 
c. 19. Jiall V. (rurney, 3 Dough 356. agreement was carried into effect, the ,pur- 

Assignment ot a ship at sea for a valuable chase-money for the one-third and two-thirds of 
consideration may be good against assignees of expressed to have been paid by A. 

bankrupts, thongh no possession is taken thereof : j^^rd B. respectively. The acceptances of A. were 
ahter, as to a, Thames passenger boat. Bourne v. .dishonoured and he became bankrupt. On a bill 
Dodson, 1 Atk. 154. Bee also coh 158. died by the vendors, who had become entitled to 

^ ^ , , the whole interest in the purchase-money, against 

Misstatement in Class Certificate issued by b., who liad become the sole owner of the ship 
Lloyd s Committee Action by Purchaser of purchase fi-om A.’s assignee, praying specific 
Ship.] -LloycVs committee had furnished the performance of the agreement by B., or that the 
owner of a sailing yacht with a certificate which g^lp might be sold, and the proceeds applied in 
classed the yacht as A 1 for eleven years. ^ After payment, the court held that it had jurisdiction, 
the owner had sold the yacht to the plaintiff it j^jjd decreed an account and payment of the 
vvas discovered that she^ was not entitled to this unpaid purchase-money by B., or a resale of the 
classification. I he plaintiff brought an action ship^ iu default of payment in a limited time, 
for damages against the committee upon the v. Chafers. 2 Keen 521. 


Public Policy— Sale Void.]— A sale by part Breaoli of Contract to Sell— Damages.]- The 
owners of some of their shares upon the tei-ma '-endor of a ship covenanted with the purchaser 
that the ^ master of the ship had power to sell her. She had been 

and the veudms. who retained four-sixteenths of I’Ottomried, and was arrested and ,soi<i by the 
tfaeship, mnnaeing owners, held void, on gi-ounds admiralty court at the suit, of the louder on 
of public policy. ' Curd v. Hope, 2 B. & C. 6(!1 : bottomry ;— Held, that the vendor was liable m 
4 D. & E. 164 ; 2 L. J. (O.S.) K. B. 96 ; 26 K. E. damages. .Discussion of the policy and law ot 
503 ^ hypothecation. Meretone v. (rihhous, 3 lerm 

Rep. 2G7. 

DiaMlity on Bills for Price of Ship.]-— R. con- 
tracted with a company for the sale to the Contract by Purchasing Company to allot 
company of t^^o ships to be sent by him to the Shares to Builder — Payment in Cash.] — Ship- 
Danube, and to be equipped , by him for the bui]<lers contracted with a company to build for 
voyage. The plaintiffs, on behalf of the com- the com pan jr a vessel, to be paid for as to one- 
pany, agreed to give their bills for part of the tenth in shares of the company at par on delivery 
purchase-money, B. iindertakingthat they should of the ship, and as to the rest in cash by iiistal- 
.not be called upon to pay more than a specified ments. The shipbuilders afterwards objected to 
part of the amount of the bills, and that not take any part of the price in shares, and no 
before a time named. - The rest, of, the purchase- siiares were allotted to them until three years 
money was to be secured by mortage of the after the ship was delivered, when the company 
ships to B. Bo transfer to the company ,^,nd no was about to be ivouml up : — Held, that the ship- 
mor%|ge-to B. was executed. B.=theii sbnf the builders having insisted upon payment in cash 
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from the time of delivery of the ship, the com- j 
paiiy was not bound to allot them shares at that | 
time, and were not liable to the shipbuilders in | 
an action for breach of the contract to allot the 
shares. M'MHlati v. Liverpool and Teiras Steam- 
ship Co., 3S L. T. 288 ; 3 Asp. M. G. 579. 

Nonpayment of Purchase-money — Mortgage 
for securing— Liability of Purchasers of Mort*- 
gaged Property — Sale of Ship rescinded.] — 
An agreement recited that A. was desirous of 
])archasing, and B. of selling to xl., the half of 
a schooner for 200/., and that B. ha/l agreed to 
lend A, 370L, on having the repayment and the 
interest secured by a mortgage of a rent-charge 
to which A. was entitled, and of the dividends of 
certain stock, and by a policy of insuraiiGe and 
two houses ; and B. agreed to dispose of the 
schooner to A., and to execute the necessary deed 
for that purpose, the 200?. purchase-money of the 
schooner to be part of the 370?., for which the 
mortgage was to be given by A., and that A. 
should execute a mortgage of the schooner to B. 
as a further security for the 370?., which A. was 
to pay back by annual instalments of 50?., until 
the princijialand interest should be paid; and if 
A. neglected to pay of!: ail or any of the instal- 
ments, with interest, B. should have power and 
authority to call in the 370?., or so much as 
should be then due. The schooner proved nnsca- 
worthy, and was by mutual consent returned to 
, B. A. afterwards assigned the other property 
comprised in the agreement to C., who had 
notice of the agreement : — Pleid, that a suit 
could be maintained against C. for an account 
of the sum due on foot of the 170?. actually 
advanced, and for a sale, although the agreement 
quoad tlie schooner had been rescinded. Munphy 
V, 2/oore/iead, 10 Ir. Ch. R. 454. 

Held, secondly, that the return of the schooner 
to B, was not to be considered as a payment of 
instalments. Ih. 

Right to Freight earned after Sale.] — Where 
ship sailed in ballast from L. to J., and was sold 
on her voyage there, and afterwards sailed froin 
J, to L. with cargo, on contract with owners of 
ship at time of sailing ; the creditors of the 
former owners have no lien on freiglit due in 
respect of voyage from J. Mill. E,e 1 

Madd. 61. ^ I 

Sale in Contemplation of War.] — A ship sold 
in contemplation of war by an enemy to his son, 
a neutral,' and paid for only in part, condemned 
by prine court as enemy’s property. The JBaltim, 
1 Spink’s Brize Cases, 264. 

Delivery — Ship sunk.] — lifter a ship was 
launched and the last instalment of her price 
paid and her certificate handed to the purchasers, 
whose captain was in charge of her, she was 
blown from her moorings and sunk : — Held, that 
rlelivery had been made, and that the ship was 
at the risk of the purchasers. Brewer v. Buman, 
20 Ct. of Sess. Gas. (4th ser.) 230. 

OJSfex to buy Shares of Co-owners — Acceptance 
by One, Refusal by the Other.] — See Andeimn 
V. Slllars, ante, col, 49. 

Sale of Ship to be built and delivered 
Abroad — Ship lost — Recovery of Advances.] — 

Hemhell, J)ii Buissoii Ckh v. Swan Vo., 
ante, col. 14. 


Broker’s Commission on Ship to be built — 
Recovery by Purchaser .] — A el Ison v. Skinner, 
XXV. J8HIFBROKEES AXD AG-ENTS. 

Ship’s Stores — Appurtenances.] — A ship’s- 
husband, ■ who was . a part ownei', bought his- 
co-owner’s share in the ship shortly after lier 
return from a voyage. In an action by the 
seller against him for an account of the last 
voyage : — Held, that stores laid in for the voyage 
to be performed after the date of the sale were 
not appurtenances of the ship and must be paiil 
for by the buyer. Jloh&rtson x. iJen/ilsfonn, 3 
Ot, of Sess. Gas. (3rd ser.) 829. 


2. Title. 

a. By Bill of Sale. 

Mode of Transfer by.] — Under the 17 <k; 18 
Viet, ,c. 104, sales of ships can only be made in 
the manner prescribed by the statute. Liverpool 
Bonniqli Bank v. Turner, 1 Johns. & H. 159 ; 
29 L. J., Oh. 827 ; G Jur. (K.8.) 935 ; 8 W. R. 
730. Affirmed, 2 He H. F. & J. 502 : 30 L. J,,. 
Ch. 379 ; 7 Jur.(N.s.) 150 ; 3 L. T. 494 ; 9 AV. IL 
292. 

A mere literal deviation from the form of con- 
veyance of a ship prescribed will not render it 
void. Taylor v. KhilocJi, 1 Btark. 175. 

Xotwithstanding the 26 Geo. 3, c. .60, s. 17, 
enacted that a bill of sale of a ship should be 
absolutely void, unless the certificate of the 
registry was truly and accurately inserted therein, 
a mere clerical mistake would not vitiate it, 
Hollestoyt V. Smith, 4 Term Rep. 161. 

A bill of sale of a shi[) is not void, although it 
omits to set forth the true consideration, and is- 
not stamped with an ad valorem stamp ; but the 
parties thereto, are liable to a penalty, llohinson 
V. Macdonnell, 5 M. S. 228 ; 2 B, & Aid. 134, 
infra. 

A bill of sale made to a trustee for the benefit 
of underwriters, whose names are not stated, is- 
not prima facie void, because contrary to the 
register acts. Heath v. Huhhard, 4 East, 110; 

4 Esp. 205. 

AVhere a bill of sale, though executed by the 
person named for that purpose by the plaintiff, 

! the then owner of the ship, and purporting in. all 
other respects to bo made in conformity with the 
certificate of sale, was, in fact, made for less than 
the minimum price specified in the certificate,, 
and the ship was registered in the name of the 
pui'chaser as sole owner: — Held, that the registry 
was void ; and the ship haviiig been sold by 
arrangement pending a suit that the plaint ife" 
was entitled to the net proceeds of the sale. 
Orr V. Dickinson, infra. 

WbeiL Necessary.] — A vessel wdiich had been ' 
registered, was by the owners used for the space 
of four years as a mere coaling hulk and work- 
shop, moored at one of their coaling stations : 
she was then transferred by them, under- an 
agreement in writing, to a company to which 
the owners transferred their business. She was 
described ,in the agreement, and also in an 
invoice delivered, as a coal hulk : — Held, as a 
matter of fact, that under the circumstances of 
the case she was'not a ship, at any rate as between, 
the parties^ so as to be by 17 & 18 Viet. c. 104,. 
s, 53, transferable only by bill of sale, . and 
therefore that the property in her passed to the 
company^ Burajyean and Australian^ Royal 
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^tmm Nmigation Co., L. J., Ex. 170 : 10 Jur Tn 8 ^ 497 - 9 L T <rv-> • 
12 Jur. (isr.s.) 909 ; 14 L. T. 704 ; 14 W. B. 843. 12 W. B. 317. ‘ ^ 1. 0,>.) , 

Vesting Of the Property.]-The p«,perty .of a twent;.o?r^5^’%ldorbe1oS;: Hrts tef S 

€xeration^“the biCfsX’ P«>'«hasor, until the latter, on 
3 Tanrif 1 77^ ^ ^ V. John^ coming of age, is enabled to make the declara- 

« the‘L7r'f 

f and^l^lLr to 

kvab^y, isof liCTlll: ’ ■ Xc“ 

Under 17 & IS Viet. o. 104, s. 79, the registry ''*■ 

though purporting to be Assignment— Dumb Barge— Bill of Sale 1— 
valul, so that the registrar has no alternatiTe A dumb barge, propelled by oars nlvina- on the 
but to register it, is in fact invaUd, gives no title, river Thames at d vini 7, ^ ‘ i 

Jts-s ti' 

tolTft ’ «?. Ti S?,"! i} »' * <“p “ “ <■ "M. w 

W B 317 ^ , 9 L. T. 650 ; 12 no possession is given ; but of a passage craft In 

The duiy to register a transfer of ownership Jll iMfu-n ^ 

rests with the vendee ; the bill of sale entirely U'Mlicote, 1 Atk. 160. 

divests the title of the vendor: iramediateiv on Whfithfiv A 1 iflni,t+o «■». -. 4 xti-. 
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■exchangee. In November, ISoI, D., Y. & Co., 
who had acted as ship’s husband, became bank- 
rupt : — Held, that though the assignment was in 
iorm absolute, yet the court might look to the 
real nature of the transaction, and see that it 
was bv wav of mortgage only. Gardner v. 
Cn-zenore, & N. 423 : 23 L. J., Ex. 17 ; 5 

W. ll. 195. 

b. In other Cases, 

Ship sold to Foreigner.] — A ship built in 
order to be sold to a foreigner, and to be 
delivered to him at a foreign port, was assigned 
by her builder to a bank for a valuable considera- 
tion, under an. agreement which was not in the 
form of a bill of sale given the Merchant 
Shipping Act, 1854. The assignment was not 
registered, either under that act or under the 
Bills of Sale Act, 1854. At the time of the 
assignment the vessel had been completely built 
and had been tried; — Held, that the ship w^as 
not a British ship within the meaning of the 
Merchant Shipping Act, 1854, and that an 
assignment of her need not be hy bill of sale, 
nor registered under that statute. Union Bank 
of London v. LenanUm^ 47 L, J.. 0. P. 409 ; 3 
C. P. D. 243 ; 38 L. T. 698 ; 3 Asp. M. C. 600— 
0. A. 

Held, also, that an assignment of her fell 
within the proviso in the Bills of Sale Act, 1854, 
s. 7, which exempts assignments of a ship from 
the operation of that statute. Ih, 

A transfer of a ship, wdiich has not been 
registered as a British ship under s. 19 of the 
Merchant Shipping Act, 1854, is good, although 
not made by bill of sale under s. 55. 11). 

Shares in Ship.] — An original owner of shares 
in a ship cannot enforce his title to those shares 
against a registered owmcr who has purchased 
them bona fide for value from a person wdiose 
name was on the register as owner, even though 
such person had been registered through fraud 
in the oriarinal owner. The Ilorloelt^ 47 L. J.. 
Adm. 5 ; 2 P. D. 243 ; 36 L. T. 622 : 3 Asm M. G.' 
421. 

A statement of defence alleging a fraudulent 
registration of the piaintifi’s predecessor in title 
was demurred to, and the demurrer sustained, 
on the ground that a fraudulent registration on 
the part of an intermediate transferee is no 
defence to an action for possession by a bonli 
fide purchaser for value, without notice of the 
fraud. Ih. 

An injunction granted ex parte, on application 
of the }3laintifi to prevent the defendant deal- 
ing, and to restrain the registrar of shipping 
f]’om registering any dealings, in shares of a ship 
the subject of a co-ownej'ship action pendente 
lite. II), 

The sale of a share in a ship is good without 
'actual delivery. v. Baher. 1 Anst. 222. 

As against Registered Hortgagee.] — A 

shipowner sold certain shares in a ship, and the 
purchaser, having neglected to register the sale, ^ 
subsequently mortgaged the wdiole ship to a 
third person, who had no knowledge of the 
previous sale, to secure a balance exceeding the 
value of the ship. The purchaser subsequently 
registered his shares, and then finding the mort- 
gage registered, instituted a suit against the 
ship, claiming as against his co-owner an account 
and the sale of the ship. The mortgagee inter- 
vened and claimed the, release of the ship and 
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damages and costs for its detention : — Held, 
that he was entitled to the release of the ship 
and to costs from the time the plain tifi became 
aware of liis claim. Tlie Eastern Biile^ 33 L. T, 
214; 3 Asp. M. C. 19. 

Sale by Licitation.] — The transfer of a British 
ship is governed by the express provisions of 
the merchant shipping ■ acts, which make a 
clear distinction between the legal estate and 
mere beneficial interests therein : — Held, that 
a sale by licitation of a British ship (or of a 
share therein) wdthout a conveyance by bill of 
sale did not create such an interest in the pur- 
chasers. as rendered it compulsory on the 
registrar, under the Merchant Shipping Act, 
1854, to register them as owners, and that the 
registrar 'was right in refusing so to do, and to 
erase from his books the inscriptions contained 
in the register against the ship in the names of 
the mortgagees. Chmteauneuf y, Capeyron^ 51 
L, J., P. C. 37 ; 7 App. Cas. 127; 46 L. T. 65 ; 
4 Asp. xM. C. 489— P. 0. 

Purchase by Surveyor,] — A person surveying 
a ship, with a view to a sale by the master, may 
be justified in becoming the purchaser. The 
Australia^ Bwabey, 480 ; 13 Moore, P. C. 132 ; 7 
W. E. 718. 

Pirate Ship.] — A ship "which had been engaged 
in acts of alleged piracy, and whicli, before any 
proceedings had been taken by the crown, had 
been sold by her owners at a public auction to a 
bona fide purchaser, was afterwards arrested by 
the crown : — Held, that although the ships and 
goods of pirates are upon conviction forfeited to 
the crown, yet the ship of a pirate which has not 
been piratically taken, and which before con- 
viction has been transferred to an innocent 
purchaser, is not liable to seizure by the crown. 
The Telegrafo or Be§ta,nraoion^ Reg. v, JSTCle^ 
rerty, 8 Moore, P, C. (N.S.) 43 ; 40 L. J., Adm. 
18 ; L, E. 3 P. C. 678 ; 24 L. T. 748 ; 20 W. E. 
242 ; 1 Asp. M. C. 63. 

Registration — Bankruptcy — Order and Dis- 
position.] — The defendant grantee under a bill of 
sale of a ship at sea, failed to register in accord- 
ance with 26 G-eo. 3, c. 60, and 34 Geo. 3, c. 68, 
s. 16, before the bankruptcy of the grantor, but 
registered after his bankruptcy : — Held, that the 
property in the ship did not pass, and that the 
assignees of the bankrupt could recover in 
trover. Mosb y. Charmcli^ 2 East, 399 ; Holt, 603. 

Where a ship is sold at sea, in order to pre- 
vent her passing to the vendor’s assignees upon 
his bankruptcy, as being in his order and dis- 
position, the bill of sale should be delivered to 
the purchaser, who must take possession of the 
ship on her arrival. Matthews, Ex yyarte, 2 Yes. 
Sen. 272. Of. Brown v. Ileathcote, 1 Atk, 160. 

See also III. Eegisteation, supra, and Cases, 
col. 151. 

Validity of Sale — By what law.] — See The 
Boniba and The Charlotte, infra, coL 161. 

3. Who cast Sell, 
a. Managing^ Owners, 

Authority of,]; — D.,, the managing owner of 
a shipj through the . pMntifis, his agents at Con- 
stantinople, sold her to the Turkish government, 
and received a bill upon the Oriental Bank in 
London for the, purclxase-money, which bill was 
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duly paid.. D. had no express authority at the merit of sale upon the register of a ship when 
time from the defendants ('-vho were the owners she ]*etiiriis home is not revoked by the baiik- 
of ||ths of the ship) to sell her, but the latter ruptcy of the party giving the power. Di-ro/i v. 
knew that a sale was contemplated and, after Ewart, Buck, 04 ; 3 Mei*. 327. 
the sale, they executed a power of attorney, A power of attorney to sell a shi]) may be sub- 
reciting that they had agreed to sell the vessel stantially I’evoked by parol, and the attorney 
to the" Turkish government, and had actually selling thereaffer h guilty of a breach of tj’iist. 
received the purchase-money, and empowering The ^fartfaret 2Etrhell, Swabey, 382 ; 4 Jur. 
the plaintiffs to ti'ansfer their respective shares (N.s.) 1103. 

and to hand over the vessel to the purchasers. If the grantee of a power of attorii(?y to sell 
The defendants afterwards received from D. (or j a ship sells fraudulently, or so as to eomnilt a 
settled in account with him) the value of the breach of trust, the fraud of the attorntw vitiates 
then respective shares ; — Held, that the jury w^as the title of the purchaser, if the fi'aud was known 
warranted in finding that the defendants had to him, or could have been kinjwii by reasonable 
authorised the sale of the ship to D., or had by inquiry. J&. 
their subsequent ratification so adopted his act | 

as to renUer them jointly liable to the pkiia tiffs | Guardian of Infant, 

for the commission due to the latter on the sale. i 

Jieay Y.Femoielt, 1 C. l\ D. 745 — C. A. | The guardian of an iiifant shipowner has no 

Held, also, that the position of the defendants j power under 17 &; 18 Viet. c. 104, s. 90, to mort- 
was not so altered by the fact of the plaintiffs ! gage or sell a ship of which such infant is the 
having drawm upon D. a bill at three months’ i ownei*. Michael v. Eripp, 38 L. J., Oh. 20 ; 
date for the amount of the commission, as to | L. R, 7 Eq. 95 ; 19 L. T. 257 : 17 W. E. 23, 
release the former from liability upon the dis- 
honour of the bill. II), Sheriff. 

An execution debtor, being a registered pro- 
to. Part Owners. prietor of shares in a ship, a fi. fa. was delivered 

Eights of.]-A broker was employed to sell a the soilcitor for the creditor, 

ship belonging to three part owners, two of f 

whom communicated with him on the subject : ?, ' tiomtheship, and deli voied 

to them he paid their shares of the proceeds of f ^ 

the sale. but. after admitting the amount of the ‘-pstere.! at the custom hou.se, under the Mer- 
third part owner’s share to be in his hands, chant bluppmg Act, as the owner of the shares, 
refused to pay it to him without the consent of woie atteiwaids sold by him and tian.s- 

the other twG ; an action having been brousrht J'?, 

by the third part owner for th? share :-Held. registered :-Hek , that the seizm-e was 

ttat he was not entitled to recover, MMl v! ? "fv.’ the sheriff did not go on 

Onffith, 2 C. & M. B79 ; 4 Tyr. 487 ; 3 L. J., E.v. f property m the 

’ J ,/ J ? shareis was regularly transrerrecl by the bill or 

A. and B. being in partnership and joint H Ii'. Eep. 451. 

owners of a ship, A. requested C. and I), to 

accept two bills amounting together to 2,600Z. f. Master. 

on thoseenrity of the ship, whii^h they ag.wl to and Necessity.]-The master of a 

do, and A. accordingly executed a bill ot sale to ^ ^ ^ 

them, and the ship was registerec in their names eiroumst.ances of stringent 

A. agreeing that they might sell the ship, ami such circumstances as, after siifflcdent 

indemnify themselves out ot the proceeds, if te examination of her condition, after every exertion 
neglected to provide for the bi Is when duo A. j j ^ power, within the means at his disposal, 
became bankrupt, and the bills were paid by extricate her from peril or to raise funds 
C and D who thereupon a^umecUhe ownership the repair, leave him no alternative but to .sell 
of the ship :-Held. that the ship, being he ^ ^ ^ y . 

partnership property, and consequent^ could j 

sell or mortgage her without a power of attorney 1 ^ V 

from his partner B. E[<mde7i, Eu) parte, 2 Uont, 7Tv ^ \ 

D. A D. .574 ; 11 L. J., Bk. 19.’ . ^ 

A mandamus to the officers of customs to f ^ vv .it.. joj i..x. on. 

register a ship transferred by the survivor of two , f- readied Savannah m March, 

part owners; merchants, was refused on the Med a cargo of timber and m April, before slm 
ground that the executors of the deceased part cleaiedthe mouth of the iivei, ibpio ashoie ni 
owner ought to have joined in the transfer. ®‘ burneane; she w^as got off, discharged her 
ma, Y. Umrpool iColUotor of Oudonio), 2 TO and was surveyed ; extensive repairs wa^^ 
M & S 223 ' ’• ' found necessary ; neither the owner, who lived 
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ship was decreed to be restored with cost’s and 
demurrage ; but in such cases the burden of 
proof lies upon the purchaser, unless the sale 
took place under the decree of a competent 
court. 2' he Glasffoio^ Swabev, 145 : 12 Moore. 
F. G. 355, n.; 2 Jur. (N.s.) 1147 ; o W, K. iOi 
S. P., The Vlotor,, 13 L. T. 21. 

If a ship, being in a foreign port, cannot be 
sent upon her voyage without repairs, and the 
]“epairs cannot be done except at so great and so 
certain a loss that no prudent man would venture 
to encounter it, this constitutes a case of neces- 
sity, justifying a sale of the ship by the master. 
The Austmlia, Lapralk v. Hurroivs, infra, col. 
164. 

The sale of a ship abroad, by the master, with- 
out the consent of the owner, can only be justified 
}>y proof of urgent necessity. 2'he Margaret 
SlUehell^ Swabey, 382 ; 4 Jur. (N.S.) 1193. 

Where, in consequence of damage to a ship 
during the voyage, it becomes impossible to 
]>rosecute the adventure, the master has authority 
to sell her for the benefit of all parties interested, 
and a person employed by him to superintend 
the sale may law-fully pay over the proceeds to 
him or to his order. Ireland v. 'Iliomson^ 4 C. B. 
149 ; 17 L. J., C. P. 241. 

To constitute a valid sale at a port- of distress, 
there must be the consent of the master (except 
under most peculiar circumstances), and impos- 
'^ibility of repairs except at a ruinous cost, or 
an equally ruinous delay and an inexpediency 
arising from imminent risk of awaiting com- 
munication with the owners. The Umao 
Ve7icedora^ otherwise The Gi])sy. 33 L. J., Adm. 
195: 11 L.T. 351. 


the father : — Held,* that the sale wms effected by 
the fraud and forgery of the son ; that the mis- 
leading description of him on the certificate of 
registry, which enabled him to practise such 
deceit, "was not proved to arise from any culpable 
neglect in the instructions given by the father 
to the custom-house, and that the sale was null 
and void. The Umj/rem, Swabey, 160 ; 3 Jur. 
(N.S.) 119 ; 5 W. B. 165. 

According to Law of Foreign Country.] — The 

validity of the sale of a British ship in a foreign 
port is determined by the law usually enforced 
in the court of admiralty, unless the foreign law 
is specially pleaded. The JJomha and Site Char- 
lotte, Lush. 252 ; 30 L. J., Adm. 155, n. 

A British ship was sent home under the com- 
mand of a master in the navy, who wms placed 
in charge by the naval officer commanding on 
the station. On her voyage she met with bad 
weather and put into a port at Fayal, where she 
was, after survey, sold at public auction to a 
Portuguese merchant by the master : — Held, that 
no necessity being shewn, and the proof of the 
validity of the sale by the law of the country 
not being made out, the sale was invalid by the 
general maritime law, and by the law of Eng- 
land. The Eliza G9r;M6*7q otherwise The Seg-reda, 
1 Spinks, 86 : 17 Jur. 738, 

0., a British subject, owner of a ship, trans- 
ferred her whilst on her voyage, by bill of sale, 
to H. The master had meanwhile drawm up a bill 
for necessaries at Melbourne, on 0. in England, 
which C. refused to accept, and the bill was dis- 
honoured. The ship having touched at Havre, 
the holder of the dishonoured bill indorsed it to 
T. & Co., French subjects residing at Havre, who 
thereupon commenced proceedings in the court 
of the civil tribunal there, against the master 
and against the ship. The master allowed judg- 
ment to go against him by consent, and was con- 
demned to pay the amount of the bill, with 
interest, and the vessel wms sold, H.’s claim as 


Buty of Master.] — A master, before selling 
the ship, is bound, if practicable, to communicate 
with his owner. The Boinha and The Charlotte, 
infra. 

It is the duty of the master of a British ship, 
before selling her in a foreign port, to consult 
the British consular officer there resident, the 
opinion of the consul being much considered by 
the court in determining the validity of the sale. 
Ih. 


After Collision.] — Where an English-owned 
vessel came into collision in a foreign port, 
within telegraphic communication of England, 
at which ])ort a British consul and agent of 
Lloyd’s resided, and the master, believing the 
vessel would not again be fit for sea, sold her 
against the advice of the agent of Lloyd’s and 
without first fully communicating with the 
owner and waiting for his reply, and it subse- 
quently turned out that the vessel was but 
slightly injured, and was at a small expense 
fitted for sea, the court set aside the sale. The 
Bonita, 30 L. J., Adm. 145 ; 5 L. T, 141 ; Lush, 


Onus of Proof.] — The master of a British ship, 
except under urgent necessity, is not entitled to 
sell without the authority of the owner ; and the 
])roof of such necessity lies upon the purchaser. 
Ihe Bomla and The Charlotte, Lush. 252 ; 30 
L. J., Adm. 155, n. 

The first purchaser of the master is bound to 
prove such necessity ; but whether such onus 
probandi attaches to a second purchaser depends 
on all the circumstances of the case. The Aus- 
tralia, Swabey, 480; 13 Moore, P. 0. 132; 7 
W, B. 718, supra. 

• YOL., xm. 



In Co-ownership Action.] — The admiralty 
division of the high court of justice has power, 
under the Admiialty Court Act, 18G1, s. 8, in a 
co-ownership action, to order the sale of a ship 
on the application of a minority of owners, but 
such power will alwaj^s be exercised with .gi’cat 
caution, 'file Nelly SehQi&lder^ 3 ?. I), 152 ; 
39 L. T. 3()0 ; 27 W. li. 308 ; 4 Asp. M. C. 
54. 

Part owners of a vessel, in a suit for sale 
brought against them by their co-owuers, set up 
in their answer a claim for damages alleged to 
have been occasioned by the negligence or other 
wrongful act of such co-owners. The plaintiffs 
in their reply denied the jurisdiction of the court : 
—Held, that the court had jurisdiction to enter- 
tain such a claim. 2'he Ceylon-^ 18 L. T, 417. 

Sale “by Court— Grood against the World.] — A 
sale by order of the admiralty court in a salvage 
suit is good against a claim of the crown under a 
prior forfeiture for breach of revenue laws. 
Att.-Gen. v. NontedL 3 Price, 97 ; 17 li. B. 
554. 

■ The title conferred by the court under a 
sale of a ship by its order is good against the 


Seefiodlie?^ as to sale by master, Oases sub tit, 
B. MAEIJfE Insubaicce, " infra. 


g. Batihcation by Owner. 

What is.] — Semble, that the master has 
authority, when, in consequence of injury to the 
ship during the voyage, there is no prospect of 
bringing her to the termination of the voyage, 
to sell her for the benefit of all parties interested. 
At all events, where the' proceeds of such sale 
have been received by the owner, that is a suffi- 
cient ratification by him of the act of the master 
in selling her, so as to prevent him from after- 
wards recovering back the. ship from the pur- 
chaser or one claiming under him. limiter v. 
Parker, 7 M. & W. 322 ; 10 L. J., Ex. 281. 

So, it is equally a ratification of a sale by an 
auctioneer acting under a parol authority for tire 
master. Ib, . - 

If there has been acquiescence by the owner, 
however unauthorised the sale may have been at 
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The plaintifi brought his bill in chancery against 
the company for an account and recovered the 
value of the ship and interest thereon. Ehbis v- 
Past India Co„ 2 Bro. P. C; 382i; affirming 1 
P. Wms. 395 ; 1 Eq. Ca. Abr. 722. 


the commencement, it amounts to a ratification 
by the owner. Ike Australia, Lajm/Jk v. Pur- 
rotas, 13 Moore, P. C. 182 ; Hwabey, 480 ; 7 W. E. 
718. 

Confirmation of a sale by an owner will not be 
inferred from vague expressions of approval, if 
the owner at the time was not aware of the true 
state of the facts relating to the sale. Ike 
Poniba and Ike Charlotte, Lush. 252 ; 30 L. J., 
Adm. 141, 

Acceptance of purchase - money generally 
operates as a ratification of 1 he sale ; but not so 
if the money was received without the intention 
of appropriating it ; or if received in ignorance 
of the facts relating to the sale. 1 h. 

Receipt of the purchase-money b}^ a vendor 
and absent principal, acts only as a ratification 
of a sale when received by him with an intention 
to a})propriatc it to liis own use, and with full 
knowledge of the facts of the case. 'Ike Ponita, 
30 L. J., Adm. 145 ; 5 L. T. 141. See also lieay 
V. Fenwick, ante, col. 159. 


Improper Sale by Master.] — A ship belonging 
to the defendants registered in the port of Lon- 
<lon, sustained serious damage on her voyage to 
ISiew Zealand, and on her arrival there was sur- 
veyed and pronounced not seaw^orthy. The 
master was unable, either by loan or bottomry, 
to raise money for her i*epair, and he at length 
sold the ship to the plailitifis, and on receiving 
payment of the purchase-money by a bill of 
exchange in London, executed to them a bill of 
sale of the ship. The plaintiffs repaired the ship, 
and sent her to England with a cargo. The 
defendants refused to ratify the sale or consent ! 
to the registry of the ship in the plaintiffs’ ' 
names, and on the arrival of the ship in the port . 
of London the defendants put several men on 
board to take possession of the ship and cargo 
for them. The plaintiffs thereupon applied for 
an injunction to restrain the defendants from 
interfering with the ship, or removing her out of 
the jurisdiction, and for a manager and receiver ! 
of the ship and cargo : — Held, that the plaintiffs i 
had no equitable, as distinct from a legal, title 
to the ship, and inasmuch as their title (if they 
had acquired any) w^as a purely legal one, and 
the case of interference, if wTongful, was there- 
fore a mere trespass the court could not inter- 
fere in favour of the plaintiffs by injunction. 
That the plaintifis, according to the case made 
on the motion, if they failed at the hearing to 
establish their right to the ship, would be entitled 
to equitable relief in respect of the bill of 
exchange given for the purchase-money, and 
that they were entitled to have the trial of the 
legal right put in a course for determination, 
and to have the property protected in the mean- 
time. 8emble, in such case, independently of 
the relief in respect of the bill of exchange, if 
engagements had been contracted of which the 
conduct of the defendants would prevent the 
fulfilment, and if there could be no adequate 
compensation to the plaintiffs in damages, or if 
the defendants were about to carry away or 
•destroy the property, the court might interfere 
by injunction. Fidi^iioay v. Roberts, 4 Hare, 
106. 


4. Sale by iVDsriRALTY Court. 


Sale by Court when Person absolutely Entitled. ] 

— Under the Merchant Shipping Act, 1.854, 
ss, 62— 64, the court will order a particular sale 
to be carried out, instead of making an order for 
sale generally, if that course is shew'u to be 
preferable. Santo n, hi re, 26 W. R. 810. 

Where a petitioner under those sections claims 
as sole executor and general legatee of the regis- 
tered owner, and makes the application within a 
year, though more than four w-eeks after the 
occurrence of the event on which the transmis- 
sion took place, it is not necessary to serve the 
crown or any other person. I b. 

W^here jurisdiction w^as given in respect of a 
particular kind of proceeding, by an act passed 
before the passing of the judicature acts, to the 
court of chancery alone, but, by a later act, 
still before the passing of the judicature acts, 
the jurisdiction w^as extended to the court of 
admiralty, the chancery division now" has juris- 
diction under the judicature acts. Ib, 
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world ; and in the ease of a foreign ship without 
transfer of the ship's reirister. The Tnnnout^ 1 
W. Rob. IGlh 

Sentence of Poreign Court — Prize.] — The 
sentence of a French court of admiralty con- 
demning a ship for piize is binding in the courts 
of this country. IlnqhH v. Cornelius., Sir T. Eaym. 
473. 

Sale under sentence of a foreign admiralty 
court not to be called in question- The Martin 
if Xorfolh. 4 C. Rob. 2i>3. 

Foreign Judgment in rem.] — A ship was, 
whilst in a port of an English colony, repaired 
and furnislicd with necessaries for the voyage. 
The captain drew on his owner for the amount 
line. The bill was never accepted. Tlie ship 
sailed on its prescribed voyage, and before reach- 
ing PJngland entered a Ph'ench port. The bill 
was indorsed to a 'French subject, who sued the 
captain on it, and obtained in the tribunal de 
commerce a Judgment against him, but the 
judgment freed him from personal ayrest, and 
declared the debt “ privileged on the ship ” 
(having priority over others). The ship was 
taken possession of by the P'rcnch authorities 
under this judgment. While the ship was on its 
voyage, and before its arrival in the French port, 
the owner had executed a mortgage of the ship 
to a creditor. Xcither the original owner nor t he 
mortgagee was in any way }iersonally cited in 
the action. The ship could not be actually sold 
till the civil tribunal of the district had con- 
firmed the original judgment. It was conhi’med, 
after the original owner and his assignee (for he 
had in the meantime become bankrupt) had been 
cited before the civil tribunal, and that court 
disregarded the opinion of an English lawyer 
as to what would be the relative 3'ights of the 
holder of a bill of exchange and the holder of 
a bill of sale of the ship. The assignee of the 
mortgage afterwards instituted before the civil 
tribunal a process in the nature of a replevy of 
the ship, but failed in the process, and the ship 
was sold : — Held, that there had been a judg- 
ment in rem in the Ph'ench court, aud that the 
title of the vendee of the ship (an Englishman) 
could not afterwards be disturbed in this country. 
Cadrique v. Imrie, 39 L. J., C. P. 350 ; L. R. 4 
H. L. 414 ; 23 L. T. 48 ; 19 W. R. 1— H. L. (E.) 

See also infra, XXVI. Admiralty Law and 
Rkactice, 18. Co-ownership. 


5. Liabilities of Purchaser. 

Goods supplied.] — The ship having been sold, 
bur the transfer not having been registered, the 
vendor hehl not liable for goods supplied to the 
ship on the master s order. Young v. Bmnder., 
8 East, 10. Cf. Mcloer v. TliunJde, 16 East, 169. 

The entry in the custom-house books of the 
transfer of a vessel to a person named, without 
proof of authority to make the entry from the 
person named, is no evidence in an action for the 
price. of goods supplied to the ship. Fraser y. 
JlojdiinSj 2 Taunt. 5. 

Bottomry— Salvage — Wages. ] — The purchaser 
of a ship takes her with, the liabilities attached 
by law — seamen’s wages, bottomiy bond, demand 
for salvage ; and his remedy must be against the 
vendor. The Swabey, 86 ; The Catherine 

formerly The Croi-dale^ lo Jur. 231. 


A shipowner assigned Rf teen-sixteenths of a 
ship to his creditor, in trust to sell and retain his 
debts, and afterwards became bankrupt. The 
ship was afterwards sold : — Held, that the creditor 
must bear his proportion of the seamen’s wages 
and other expenses on account of the ship. 
Douglas v. Mussell, 4 Sim, 533. 

Where a ship was transferred while at sea to 
a vendee resident in the port in which she was 
registered, and money was paid by the vendee’s 
agents under the sentence of a foreign court for 
salvage and wages of the captain and crew, pro- 
visions, and sundry ship disbursements : — Held, 
that the salvage and mariners’ wages were a 
lien on the ship, but not the sums paid for the 
captain’s wages, nor the disbursements, Iticlia rd- 
son V. Camqjhelly o Yi. k Aid. 203, ii. 

Ship’s Expenses.] — The lien on a ship for 
necessaries supplied continues, notwithstanding 
the sale of the ship, if there have been no laches 
in ei.iforcing the lien. The Friesland, 

Swabey, 454 ; 5 Jur, (N.S.) 658. Cf. Douglas v. 
llnssell, supra. 

Where A., who had contracted to buy a share 
of a ship in July (but did not execute a bill of 
sale till the September), by a memorandum of 
agreement dated September 30tli, transferred his 
share with all his liabilities as owner to B., and 
afterwards sued B. for expenses incurred by him- 
self ivith respect of the ship, after the contract 
for the purchase of the ship in July, but before 
the execution of the bill of sale in {September : — 
Held, that, as the memorandum shewed nothing 
to make B. liable for expenses not incurred by 
the owner, the action therefore wnuld not lie. 
Chapman y. Callis, 9 C. B. (N.s.) 769 : 30 L. J., 
C. 1\ 241; 7 Jur. (N.S.) 995; 3 L. T. 890; 9 
W. R. 375. 

Repairs.] — B., managing owner of a ship, 
ordered necessary repairs. E. was at that time 
a registered part owner, but, before the order wns 
given, had entered into a contract, to which B. 
wms privy, for the sale of her share, and had 
received a bill of exchange in payment, though 
the contract was not completed until after the 
repairs had been made. E. never interfered in 
the concerns of the ship. The bill foi’ repairs 
sent ill was headed, the captain and owners of 
the ship ‘F.’” : — Held, that E. wns not liable for 
the rep^^h's. Curling v. Rohertson, 8 Scott (N.R.) 
12 ; 7 Man. k G, 336 ; 13 L. J., C. P. 13/. 

Although legal ownership i’s prima facie evi- 
dence of liabilitA^ yet it may be rebutted by 
proof of the beneticial interest having been 
parted with, and of the legal owmers having 
i ceased to interfere with the management of the 
j vessel ; and the true question for tlio jury in 
I cases of this description is, “ on wdiose credit 
! the repairs were done.” Jennings v. Griffiths, 
E. k M. 42 : 27 E. R. 730. 

Repairs before Registration.] — The sole regis- 
tered owner of a ship gave orders for mate- 
rials to be furnished and work to be done for the 
repairs of it ; but before all the articles were 
delivered on board, he conveyed the vessel, wnth 
all its furniture, to- another, by a bill of sale, 
which was duly registered: — Held, that the 
vendee was not liable for any of the goods 
furnished before the legal title was conveyed to 
him, and registered in the manner prescribed by 
the registry acts, whatever equitable agreement 
might have existed before between him and the 



• 6. COMMISSIOI^. 

Sale of Sitip — Principal and Agent — Profit 
made by Agent.] — The plaintiff in 1868 consigned 
a ship to G. & Co., in China, for sale, fixing a 
minimum price, and requiring cash payment. 
G. Co. employed the defendant in Japan to sell 
the ship, with the same instructions. This was 
done with the knowledge and consent of the 
plaintiff. The defendant having vainly attempted 
to sell the ship on the terms mentioned, took her 
himself at 90,000 dollars, and about the same 
time resold her to a Japanese prince for 160,000 
dollars, payable as to 75,000 dollars in cash,' and 
the rest on credit. The plaintiff was not informed 
that the defendant had purchased the vessel him- 
self or that he had resold it till June, 1869, after 
the transactipn was completed. The defendant 
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vendor, for the conveyance of the whole or a 
snare of the ship, which ivas unknown to the 
tradesmen ; nor was the vendee even liable for 
any of the goods delivered on board after the 
safe to him, by virtue of the previous orders of 
the vendor, to whom the credit was personally 
given ; but the vendee was held liable for 
articles which were ordered by the captain for the 
use of the vessel after the legal title was trans- 
ferred to him. Tremhella v. Rowt% 11 East, 435. 

Sale — Preliminary Charter.] — A., being sole 
owner of a vessel, contracted to sell one-half 
share in her to M. and T., and agreed with them 
that they should have exclusive direction, 
management, and control of the vessel, to be 
dealt with and managed by them as managing 
owners and ship’s husbands as they might think 
best, without let or hindrance from A. There 
was at the end of the contract a clause that M. 
and T. were to pay A. 900Z. as a charter for his 
half share of the vessel for the first six months 
from the date of the vessel being ready to receive 
her cargo. During those six months repairs 
became necessary to the vessel, and were ordered 
to be done by T. : — Held, that A. was liable as 
part owner to pay for such ]‘epaii\s. Preston v, 
TanqMn, 2 H. & N. 684 ; 27 L. J., Ex. 192 ; 3 
Jur. (K.S.) 1247 ; 6 W. B. 82— Ex. Ch. 

Sale by Auction— Agreement to pay Liens — 
Trover.] — The purchaser of a ship at an auction 
after the sale agreed to pay the purchase-money 
to the auctioneer who was to distribute it amongst 
creditors of the vendors who had. a lien on the 
ship. He subsequently paid the purchase-money 
to the vendor, and the shipwright in whose yard 
the vessel lay refused to let her leave the yard : 
— Held, that the purchaser, who had obtained a 
bill of sale of the ship, could not maintain trover. 
Xo7*7'is V. Williams, 1 Car. M. 842 ; 2 L. J., 
Ex. 527. 

Purchaser’s Liability for Bepairs and Supplies 
before Sale,] — The purchaser of shares in a ship 
fully provisioned and fitted for sea is not liable 
for repairs executed before the sale or for pro- 
visions supplied for the voyage ; though if freight 
is earned the cost of provisions is a proper deduc- 
tion from gross freight. Ca7'swell v. Finlay, 14 
Ct. of iSess, Gas. (4th ser.) 903. 

Damage to Ship before Purchase — Bight of 
Purchaser to Sue.] — Symbigto)i v. CamjMl, 
XX. Collision, 4. Persons entitled to recover. , 


paid 90,000 dollars to G. & Go., who remitted it to 
' the plaintiff, and eventually obtained the whole 
purchase-mone}^ of 160,000 dollars. In 1873 the 
plaintiff filed a bill in chancery to compel the 
defendant to account for the profit made by him 
in the resale of the ship : — Held, that the defen- 
dant was liable to account to the plaintiff for the 
profit made by him, the relationship of principal 
and agent existing between the parties. Pe 
Ihissche V. Alt. 47 L. J.. Ch. 3S1 : 8 Ch. D. 286 : 
38 L. T. 370 ; 3 Asp. M. C. 384—0. A. 

A. told W. that if he were the means of intro- 
ducing a purchaser of A.’s ship, lie should have 
a commission. W. had an offer through B., 

A. agreed that if the ship wei’e sold W. and B. 
should share the commission. The offer fell 
: through, also a second offer from C. to B. After 
some time 0. wrote to A., introducing another 
person, who eventually bought the ship. The 
jury found that W. was authorised to find a pur- 
chaser. and that the purchaser was found through 

B. : — Held, that 0., as agent of the purchaser, 
having acted on information received from B., 
W. was entitled to his commission. Willd}m)i 
v. Alston. 48 L. J., Q. B.' 733 ; 41 L. T. 394 ; 44 
J. P. 35 4 Asp. M. C. 191— C. A. And see 
XXV. Shipbrokers and Agents. 

Commission on Building Ship.] — Shipbuilders 
agreed with a shipbroker to build a ship for 
56,0007., the builders to take half the shares in 
the ship. The builders agreed in a separate letter 
to pay the broker per cent, commission on the 
contract price ; the usual commission on sale was 
2^ per cent. The sliares were taken up, and the 
price collected by the broker, and paid to the 
builders. The broker superintended the building. 
The commission was paid to the broker, and 
vouchers were sent to the owners accountant 
shewing the payment. Four of the owners who 
had bought their shares from the owners, sued 
the broker for their shares of the commission : — 
Held, that they could not recover it, NeiUen 
V. Slduuwr, 17 Ct. of Sess. Cas. (4th ser.) 1243. 

Introduction of Purchaser.] — Purchaser intro- 
duced by broker, but sale not thereby effected : 
no commission. Wills v. Pun^ell^ 21 Ct. of Sess. 
Cas. (4tli ser.) 623. 

IX. MORTGAGE. 

1. 168. 

2. FqmtaMe, 173. 

3. 3Iortg ay or in Possession Aliy. 

4. Ititfhts of Mortgagee. 177. 

5. Perorei^y of Money adranced, 188. 

6. Priorities, 189. 

7. LhihiUty of Mortgagee, 191. 

8. Jn7'isdietif)7i of Admiralty Court, 193. 

9. Costs, 194. 

Insurance by Mortgagee.] — B. M.\binb 
Insurance, V. Interest of assured, 9. Bot- 
tomry, Respondentia and Mortgage. 

1. Legal. 

Effect of Registration — Bankruptcy.] — On the 
10th of June, 1830, R. mortgaged, by bill of sale 
to W. & Go., theuships “ Lady East,” “ Pyramus,” 
and Sprightly,” then being at sea. The bill of 
sale contained an assignment of the freight and 
policies. On the 12th of June the bill of sale 
was entered in the book of registry. On the 18th 
of O'ctober the “ Sprightly ” returned to port, and 
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Indorsement on Eeglster — Postponement of 
Power of Sale,] — A claimant, upon an inter- 
pleader in a county court as to liis title to 
a ship seized in execution upon a judgment 
against the registered owner, proved a previous 
mortgage of the ship to him by such owner for a 
loan, with a ];>roviso in the mortgage postponing 
until a <late subsequent to the seizure of the ship 
the power of sale vested in the mortgagee hj 
17 & IS Viet. c. 104, s. 71, and that such mortgage 
was 1 ‘ecorded in the register-book of the port of 
the ship's registration in the form prescribed by 
s. 66, but there was no indorsement on the certili- 
cateof registry, according to 4 Geo. 4. c. 41, ss. 35, 
43, and 3^4 Will. 4, c. 55, ss. 34,' 42 Held, 
that the mortgage was not invalid, either as a 
fraud against creditors, or as not being according ' 
to 17 A 18 Viet, c. 104,011 the ground of the post- 
ponement of the power of sale, Dtckhmn v. 
Kitchen, 8 El. & Bi. 789. 

Held, also, that, even if the registration of the 
mortgage was imperfect, by reason of the want of 
the indorsement on the certificate, yet a judgment 


Bill of Sale, held to be Mortgage,] — 

Bill of sale of a ship, though absolute in its 
terms, may, notwithstanding the Ship Registry 
Act, be in equity held a mortgage, if such appears 
to have been the real intention of the parties. 
Lci-ngtm V, Hafto% 5 Beav. 9 j 11 L. J., Oh. 233 ; 
6 Jur. 357, 694. 


sailed again on the 16th November. On the 
7th January, 1831, II. mortgaged the same ships, 
freights and policies to the petitioners by bill of 
sale, containing a recital of and subject to the 
first mortgage ; on the 11th May, 1831, the second 
bill of sale was entered in the'book of registry ; 
on the 1 4th June E. became bankrupt ; on the 
same day the “ Py ramus” arrived from sea ; and 
on the 15th of July the “Lady East” arrived 
from sea ; on the 21st June both mortgages were 
iinlorsed on the certificate of the “ Pyramus ” ; 
and on the Kith of July both mortgages were 
indorsed on the certificate of the “ Lady East. ’ 
The “ Pyramus ” was lost at sea : — Held, that the 
second mortgage was valid as to the interest in 
the ships, freights, and policies, Jone.'t, Kc jtarte, 
liichardwu. In re, 2 C. A J. 513 ; 2 Tyr. 671 ; 
1 L. J., Ex. 218. 


Priorities. ] — A. mortgaged a ship for 

l,200i!. to B., who transferred the mortgage to C. 
A. afterwards executed a second mortgage for 
40d/. B. afterwards paid off C., and C. signed a 
statutory receipt, instead of a retransfer. This 
receipt was produced to the registrar, who made 
an entry in the register-book, under the Merchant 
Shipping Act, 1854, s. 68, to the effect that the 
mortgage had been discharged. 0. afterwards 
executed a deed purporting to be a retransfer of 
the 1,200/. mortgage to B., which was registered, 
and at the same time a note was made by the 
registrar against the entry of the receipt, stating 
that the receipt. was signed in error, and the 
mortgage was afterwards again transferred to C., 
to secure a balance on account current, and this 
deed remained in C.’s hands, after satisfaction of 
all that was due on the account. B. then took a 
fresh mortgage from A, for 2,500/., which in- 
cluded the 1,200/. and 4<M3/., and had since been 
traii-sferred to the plaintiff. After the new mort- 
gage, B. agreed with 0. that the mortgage for 
1,200/. should be a security for advances on a 
current account. Tlic transfer of the mortgage 
to, the plaintiff was not registered until after this 
agreement. Upon a question of priority between 
0. and the plaintiff : — Held, that the receipt with 
the entry on the register operated as a discharge of 
the first mortgage, and the same could not after- 
wards be I’evi ved by the note made by the reeistrai'. 
Bell V. Bhtth, 38 L. J., Oh. 178 ; L. lC4 Ch. 
136 ; 19 L. T. 662 ; 17 W. R. 194. 


given by the county court upon the interpleader 
summons against the claimant in favour of the 
execution creditor was erroneous ; for the claimant 
became and was the owner of the ship, by reason 
of the mortgage, and such common -law incident 
to a mortgage is not abrogated by 17 & 18 Viet, 
c. 104, s. 70, which was intended to protect a 
mortgagee, taking possession of a mortgaged ship 
in order to make xt available as a security, from 
liabilities that might otherwise attach upon him 
as owner of a ship in possession. I h. 


Where Braudulent Concealment.] — The legal 
title of a mortgagee of a ship who, for the pur- 
pose of facilitating a sale by the mortgagor, con- 
ceals his mortgage, cannot prevail in equity 
against a purchaser for valuable consideration 
without notice. Hooper v. Qnm.in, 36 L. J., Ch. 
605 ; L. R. 2 Ch. 282 ; 16 L. T. 107 ; 15 W. B. 
464. 


Of unfinished Ship,] — A,, being owner of a ship 
which was unfinished, on the 5th of Jul}^ mort- 
gaged it to B. A., on the 5th of August, regis- 
tered the ship as owner, pursuant to 17 IS Viet, 
c. 104, s, 42. On the following day, B. caused 
the mortgage to himself to be inserted on the 
register. A. having become bankrupt : — Held, 
that A.’s consignees could not maintain trover 
against B. for the ship. Bell v. Bdnh of London, 
3 H. & N. 730 ; 28 L. J., Ex. 116. 


Erasing Entries of.] — There is no provision in 
the merchant shipping acts which authorises 
the registrar to erase entries of mortgages. In 
ease of their having been duly discharged, an 
entry to that effect may be made under s. 68 of 
the act of 1854. Cha,deaunei(f v. Capeijron, 51 
J^. J., P. C. 37 : 7 App. Gas. 127 ; 46 L. T. 65 ; 
4 A.sp. M. C, 489--P. C. 


Registration.] — A xnortgage (1813) that failed 
to comply with the Register Act was absolutely 
void. TU//,syo?. V. Heather, 5 Taunt. 695. 

See also Cauiphell v. Thompson, supra, col. 36 ; 
Cato V. IreuKj, Bulteel, Ex parte; Paynw Smith ; 
Coomhes v. Muofield; Lhid-my v. Gihhs, supra, 
1X1. Registeatio^t. 

Registered first mortgagees of a ship, with 
power of sale, took from the mortgagor, by an 
unregistered document, a declaration tliat the 
mortgage should be a security, not only for the 
mortgage debt, but for such sums as might, for 
the time being, be due from the mortgagor, 
either alone or with any partner to the mort- 
gagees or their firm, however composed. Subse- 
quently another incumXu’ancer took a registered 
mortgage, expressed to be subject to the first 
mortgage, but not referring to the unregistered 
charge, of which, however, the last mortgagee 
did not deny having had notice when he took 
his security : — Held, that the unregistered docu- 
ment was not merely a further charge but a new 
security, and that the Shipping Act, 8 & 9 Viet, 
c. 89, s, 34, excluded it from priority over the 
last mortgage. Parr v. Applehee, 7 He G. M. & G. 
585 ; 24 L. J., Ch. 767 ; 3 W. E. 645. 
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The owner of eight sixty-fourths of a vessel, in 
consideration of lOOZ., assigned them by bill of 
sale : contemporaneously with its execution, a 
memorandum wa.s indorsed thereon, signed by 
an agent of the assignee, stipulating that, on the 
assignor repaying to the assignee the lOOZ. and 
interest, the bill of sale should be void. Subse- 
quently, the a.ssignee received interest, and gave 
a receipt for it, as for interest on lOOZ. advanced 
on security of the bill of sale. The registry at 
the cirstom-hoiise was of an absolute sale. The 
assignee sol<l the eight sixty-fourths, and the bill 
of sale to the purchaser was duly executed ; but, 
before it-s registi'v, a bill to redeem by the 
original owner was filed, and the court restrained 
the registry of the bill of sale, and made a decree 
for redemption on payment of the lOOZ. and 
interest, with costs so far as they were increased 
by the (lisi)iite of the plaintiffs right to redemp- 
tion. Whitlicld V. Parfiit, d De G. & Sm. 240 : 
15 Jur. 852. 

Eegistered Mortgagee — TTnregistered Prior 
Purchaser.] — Kegistered mortgagee preferred to 
xmregistere( I prior purchaser. The JSastern 
33 L. T. 214 : 3 Asp. M. C. 19. 

Debenture charging Ships — Kotiee.] — Sec- 
tion 3 of the Merchant Shipping Amendment Act, 
1862, did not repeal any part, but only explained 
the meaning of s. 69 of the Merchant Shipping 
Act, 1854. Therefore, though equitable interests 
in ships are recognised, a legal mortgage of a 
ship in statutory form and registered has priority 
over an equitable charge previously given, even 
where the legal mortgagee takes with notice of 
the charge. JRlacU v. Williams^ 64 L. J., Ch. 
137; [1895] 1 Ch. 408; 13 K. 224; 43 W. B. 
346 ; 2 Manson, 86. 

Mortgage and Subsequent Sale.] — The owner 
of eight-sixteenths of a ship mortgaged them 
and afterwards sold them to another who took 
possession of them and of the great bill of sale. 
Held, that the mortgagee was to be preferred to 
the purchaser. Gillespk- v. Coutt,% Ambl. 652. 

Payment off— -Duty of Kegistrar.] — Upon 
production of a mortgage with a receipt for the 
mortgage money indorsed, the registrar’s duty is 
to enter the discharge of the mortgage on the 
register. Iloldemess v. Lamport, 29 Beav. 129 ; 
30" L. J., Ch. 489 ; 7 Jur. (N.s.) 564 ; 9 W. E. 
327. 

Mortgage of SMp at Sea — Bankruptcy — Order 
and Disposition.] — A transfer of a ship and cargo 
at sea conveyed by M. and S. as security for money 
advanced by executing and delivering to 8. a 
bill of sale of the ship, a policy upon ship and 
cargo, indorsing the bills of lading, was held 
not to pass the property to S., -where 8. neglected 
upon the ship’s return and notice thereof to take 
possession, or to do any act to notify the transfer 
of the property to him; but that the property 
passed to the assignees of M., a bankrupt, as 
being in his order and disposition ; also that an 
agreement that the captain should have a share 
of the profits or loss on the voyage did not 
prevent B. from taking possession. Mair v. 
Glennie, 4 M. & S. 240 ; 16 R. B. 446. . 

' E. W. aind his X)artner gave a bond to H. for 
1,200Z,, and the same day assigned to H. or order 
' the goods in two ships at sea, also the bills of 
lading and policies upon the same goods as 
‘ coliateral security ; the policies indorsed to H., 


the bills of lading not : — Held, upon H.’s bank- 
ruptcy, that the ships and cargoes wei'e not in 
his order and disposition. Brown v. Ilcnthoote, 
1 Atk. 160. 

Mortgage of a ship at sea is good as against 
creditors in bankruptcy if the mortgagee takes 
the bill of sale and gets possession pjromptly ; 
otherwise not. Matthews, Me parte, 2 Yes. 272. 
S. P., Thompson v. Smith, 1 Mat Id. 305. 

Mortgage of a ship in the port of Dublin, and 
delivery of muniments : the mortgagee insLire<L 
her there, and made a second mortgage : the 
second mortgagee took possession as soon as he 
was informed she was in an English port : this 
is a sufficient possession to take it out of the 
stat. 21 Jac. 1, c. 19. Batson, Mw. parte, 3 Bro. 
C. C. 362. 

A. being indebted to B., assigns a ship to C. 
as trustee for B. by way of mortgage. The ship 
is registered de novo in the name of C., and a 
certificate of registry is put on board ; but she is 
left under the control of A., who becomes bank- 
rupt. Quiure if she passes to his assignees under 
21 Jac. 1, c. 19. Hay v. Monltlwuse, Holt, 603, 

Sole owner of a ship secretly mortgages three 
fourth shares in her as security for a debt, and 
is allowed by the creditor to retain possession of 
her until he becomes bankrupt ; the require- 
ments of the registry acts having been com- 
plied with : — Held, that the vessel passed to the 
assignees under 21 Jac. 1, c. 19, s. 11, Kirhley v. 
Hodf/son, 2 . & B. 848 ; 1 B. & 0. 588 ; 1 L. J. 
(o.s.) K. B. 185. 

Trover,] — Where a ship was mortgaged at 

sea with a proviso that the mortgagor should con- 
tinue in possession till failure of payment of the 
mortgage money on demand, the grand bill of 
sale was delivered and tlie mortgagor became 
bankrupt before the arrival of the sliip, and the 
mortgagee took possession on her arrival : — Held, 
that he could maintain trover against the 
assignees, although he had made no demand 
oil the bankrupt or his assignees. Atkinson v. 
Malinf}, 2 Term Bep. 462 ; 1 li. B. 524. 

Bill of Sale left in Mortgagor’s Hands — 
Indorsement of Subsequent Charges.] — Mort- 
gagee of a ship by deed intrusts tiie mortgagor 
with the original bill of sale, and the mortgagor 
indorses thereon subsequent mortgages, or bills 
of sale, of several parts of the ship, and mort- 
gagee acquiesces ; this is evidence of an assent 
in such mortgagee, and shall therefore postpone 
him. 3lQcatta v. Murgatroyd, 1 Wms. 394. 

Commission on Loan — ^Agreement to give 
legal Mortgage of Ship — First Mortgage.] — 
Action to recover commission upon a loan 
obtained by the plaintiff for the defendant upon 
security of his ship. The defendant agreed to 
accept the loan and to give a “ legal mortgage ” 
of his ship. The lender, upon investig^iting the 
borrower’s title, found that there was a first 
mortgage upon the ship, and refused to make 
the advance : — Held, that the agreement between 
the plaintiff and defendant was that the defen- 
dant should give a first mortgage as security ; 
and that the verdict for the plaintiff for liis 
commission should stand : new trial refused. 
Thompson v. Clerk, 7 L. T. 269 ; 11 W. B. 23 ; 
8, nisi prius, 3 F. & F. 183. 

What Gear included— Fishing Boats— Hets.] 
— In a case where certain fishing boats had been 
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by the btiiiknipts. find the inortgns^ees | Held, that the transaction between him and his 
laid claim to‘ the nets and the fishing gear which i bankers was neither a framlulent preference nor 


the gronnd that such nets and fishing gear came | 

within the word ^‘ship” in s. 72 of the Merchant j — — By Deposit of BuHder’s Certificate, j 
Shipping Act, 1854, and the word “ appiirte- 1 Held, also, that the deposit of thebuiklers cer- 
nances’*An the form of mortgage of a ship now j tificate was a good equitable mortgage of all his 


be specified ; that in the present case there was i ^ ^ , t j- « - 

no evidence to show that any specific nets were. I Of ITiifinished Ship — Incapahle of Eegis- 

fippropriated to any particular ship, but that they i tration.J — Whether a ship not yet finished, and 
were used iniliscriminately, and that they could j therefore incapable of registration under the 
not in consequence be considered “ appurte- j merchant shipping acts, is properly called a 
nances ” within the meaning of the act. Go'iild* \ ship or not, it is a thing capable of assignment 
M,v parte, Salmon, In re, 2 Morrell, 137. ! by certificate in the usual way. Ih. 

i Equitable agreement by articles for security 
ArticlesonBoardatorafterMortgage.]— jupon a share of a ship then building, with a 

A mortgage of a ship includes everything on hoaid j covenant for a future bill of sale, and if the ship 
at the date of the mortgage which was necessary ; gpould be sold in the interval, for payment out 
for the prosecution of the voyage, or anything j purchase-money ; postponed to a subse- 

which has been brought on board subsequently I q^ent bill of sale, with possession taken as far as 
in substitution for what was there for the same could be subject to the builder’s possession and 
object at the time when the mortgage was Daniel v. Darnell, 14 Ves. 393. 

entered, into. Coltman v. (Jhamherlaitu 59 L. J., 

Q. B. 563 : 25 Q. B. D. 328 ; 39 W. R. 12. Tinder 17 & 18 Viet. c. lOd.]— Although 

^ -u A-1 the 17 & 18 Viet. c. 104, contains no provision 

Mortgage of Whaler and Catch of Oil— laort- j^g,yativing the validity of a mortgage made 
gage without Notice of Prior Mortgage— Prion *“ 1 +ViOT» aY>r»A'»Y'? i-no' fn thf’i tf^nns of the 


otherwise than according to the terms of the 


ties.]— See Feltham v. CDirh, post, XV. Cargo, the whole scope of the act is to that effect, 
15. SALE, Assignment and Mortgage. equitable mortgage is invalid. Llverjjool 


Trawl Warp— Mortgage of Trawler— Factors 
Act, 1889.]— See Ball Ihqje Works Co. y. Adams, 
infra, col 188. 


and an equitable mortgage is invalid. ZlverjMol 
Boroitqh Bank v. Turner, 2 De G. F. tk J. o02 ; 
30 L. j., Ch. 379 ; 7 Jur. (N.S.) 150 ; 3 L. T. 494 ; 
9 W. K. 292. But see 25 & 26 Viet. c. 63, s. 3. 


By auardian of Infant.]— The guardian of In Bankruptcy.]— A registeiedinoi^a^ee 

an infant shipowner has no power under the of a ship having deposited with a creditor the 
Merchant' Shippimt Act, 1854; 17 18 Viet, instrument of mortgage thereof, aiul 

c 104 s 99, to mo?tgaLm'orsellashipof which become bankrupt Held, that such deposit 
su4i infant the ovmer. Michael v. Frq)p, 38 the ship out of the order and disposition of the 
"t t Ch 99- 19 L T 257* 17 W R 23. bankrupt, and constituted the creditor equitable 

L.J.,Ch.29, 2oi, U i^ortgagecoftheship. Laoon r. Litfen, '^2 h. J., 

Ch. :H5 ; 9 Jur. (N.S.) 477 ; 7 L. T. 774 ; 11 W. R. 
2. Equitable. 474— L. C. 


2. Equitable. j 

Notice— Effect of.]— A mortgagee of a ship, 
with notice of a prior unregistered equitable 
mortgage, registers ; the prior equitable mort- 
gagee is postponed to him. Coomhes v, Mansjield, 

3 brew. 193 ; 3 Eq. R. 566 ; 24 L. J., Ch. 513 ; 

1 Jur. (N.S.) 270 ; 3 W. B. 345. See also Hooper 
' V. Guinm, supra. 

Validity of.] — In August, 1874, a shipbuilder, 
having overdrawn his account with liis bankers, 
offered to give them a security over a ship which 
he was then building. This oficer was declined in 
the first instance, with the intimation, however, 
that circumstances might arise which might 
render it desirable for the bank to have the 
security offered, whereupon he promised that j 
whenever he was required to give it he would do 
so. Two months later, his account being still 
largely overdrawn, the bankers requested him to 
give them the promised security. Accordingly 
he deposited with them the builder’s certificate 
of the ship, which was still unfinished, and the 
following day they put a man in possession. At 
the same time he, in consideration of 770Z. then 
advanced to him, assigned to the bankers a trade 
debt of 2,384L 2k 8^?., as a further security for 
the general balance of his account. Two days 
afterwards he filed a petition for liquidation : 


By Parol as a Lien.] — An owner of a ship may 
verbally authorise a creditor to take possession 
of it as a lien, and the creditor so taking posses- 
sion may enforce such lien without any alteration 
in the registry. Cazenore v. Clayton, 2 M. & Rob. 
552. See Parr v. Applekee, ante, col. 170. 

Bight to Proceeds of Sale of Ship.]— Moneys 
were advanced by the plaintiffs to M. M., upon 
the agreement that they should be reimbursed by 
the proceeds of a ship then being built in Hew 
Brunswick, and of her cargo, which were to be 
consigned by M. M. to the plaintiffs for sale ; and 
a biU of lading of the cargo, and a power of 
I attorney from the registered owner, enabling the 
plaintiffs to sell the ship, were transmitted by 
M. M. to the plaintiffs. M. M. afterwards trans- 
ferred the ship and cargo to C. and G. The ship 
was thereupon registered in the names of 0 . and G . 
who sold the ship and cargo to R. and P., and the 
ship was then registered in the name of P. A new 
master was appointed, and a new bill of lading 
signed, and the ship and cargo were consigned by 
R. and?, (with a power of attorney from P. to sell 
the ship) to B. andG., in which firm all the mem- 
bers of the firm of B. and ?. were partners, except 
P. The plaintiffs filed their bill against C, and G. , 
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E. and P,, and E. and G,, and the assignees of 
M. M., to establish a lien on the proceeds of the 
ship, and on the cargo, under their agreement 
^Yith M. M. The defendant E., one of the part- 
ners in the firms of R..and P, and E. and G., was 
alone within the jurisdiction and sei'ved with the 
subpoena : — Held, that in the absence of P., who 
appeared to be the registered owner of the ship, 
the court could not make any decree establishing 
the plaintiffs’ lien on the proceeds of the sale of 
the ship ; that, although it appeared that the 
ship had been sold by E, and G,, pending the suit, 
under the power of attorney from P., and that 
the proceeds had been accounted for by E. and 
G. to E. and P., no fraud being proved in the 
transactions under which those firms had acquii'ed 
the ship and the proceeds, the plaintiffs were not 
entitled to any relief in respect of the proceeds 
of the sale in the suit in which E. only appeared ; 
that the claim of the plaintiffs in equity to the 
proceeds of the ship would not be assisted by 
proof of notice by P. of the transactions between 
the plaintiffs and M. M. J\P Calmont 'v. Banltin^ 
8 Hare, I ; 19 L. J., Ch. 215 ; 14 Jur. 475. 8. 0., 
on further consideration, 2 De G. M. & G. 403 ; 
22 L. J., Ch. 554. 

Judgment Creditor of Equitable Mortgagee.] 

— creditor getting judgment against a ship 
that is subject to an equitable mortgage is 
entitled to the interest of his debtor in the ship, 
and no more, J)e Wolf v. Pitcairn, 17 W, E. 914, 

Assignment by Bill of Sale, in Eorm Absolute, 
held to be Mortgage.] — See Whitfield v. Paifitt, 
and cases supra, col. 171. 

Agreement to give Mortgage.]— Means a first 
mortgage. Thompson v. Clark, col. 172. 


3. Mobtg-agok IN Possession. 

Effect of- Charterparty.] — Where a beneficial 
charterpaity has been entered into by a mort- 
gagor in possession of a ship the mortgagee 
cannot object to the charterparty being carried 
out simply upon the ground that the effect of 
carrying out the charterparty wdll be to remove 
the ship out of the jurisdiction of the court, and 
to render it difficult for him to enforce his mort- 
gage security. The Fa7ieh(m, 50 L. J., Adm. 4 ; 
5 F. B. 173 42 L. T, 483 ; 29 W. E. 339 ; 4 Asp. 
M. C. 272. 

When shares in a ship are mortgaged, posses- 
sion being retained by the mortgagors, and the 
managing owner, duly appointed by all the co- 
owners, including the mortgagors, charters the 
ship for a foreign voyage, ainl she loads and is 
about to proceed on the voyage, the mortgagee, 
even though he takes possession of his shares 
before the sailing of the ship but after the 
making of the charterparty, cannot arrest the ship 
or demand bail in an action brought by him to 
compel payment of his mortgage debt, provided 
the performance of the charterparty is not pre- 
judicial to the security ; and the court, will, upon 
the application of the co-owmers, release a ship 
so ari'ested, and will condemn the mbrtgagee 
arresting in costs, 'llie Maxma, 39 . L. T, li2 ; 
4 Asp; M. 0, 21. , ’ ' ■ . • ' 

Where a mortgagor of a ship does some act 
which prejudices or injures the security of the 
mortgagee, the declaration in 17 & 18 Ylct. c, 104, 
Bs, 70, 71, that the mortgagor is to be deemed 
the owner, ceases to have any binding effect 


again.st the mortgagee, and he may exercise the 
powers given to him by the mortgage, subject to 
this qualification — every contract entered into by 
the mortgagor in possession is a coiitjnct wdiich 
derives validity from the declaration contained 
in the statute of his continuing to be the owner. 
Such contract would, however, enure for the; 
benefit of the mortgagee, on his giving notice to 
the party w^’ho is to pay the mortgagor under that 
contract. Collins v. Lamport, 34 L. J.. Oh. 
196 ; 11 Jur. (n.S.) 1 ; 11 L.T. 497 ; 18 W.R.283, 

Therefore where, pending a moi-tgage, the 
mortgagor had contracted for the sale of the ship, 
and before the contract was completed the pur- 
chaser had entered into a charterparty with the 
plaintiff, the mortgagees, on the bankruptcy of 
the mortgagor, were restrained from selling or 
otherwise'* dealing with the ship in any manner in- 
consistent with the terms of the charterparty. Ih. 

Where a mortgagee took, witli notice of a 
charterparty entered into by the mortgagor, an 
interlocutory injunction was granted restraining 
the mortgagee from exercising his power of sale 
in such a manner as to interfere with the rights 
of the charterer. I)c. Mattos v. Glhson. 4 De G. 
& J. 276 ; 28 L. J., Ch. 165, 498 : 5 Jur. (N.S.) 347, 
555 : 7 W. E. 100, 1.52, 403, 514. 

Bight to Possession under.] — A., being the 
owner of a steamship, mortgaged it to B., and 
subsequently, under circumstances held to shew 
acquiescence by B., entered into an agreement in 
contemplation of a partnership with C., by the 
terms of which C. was to work the ship for A. 
till further notice, paying ail the expenses and 
receiving all the profits, A. agreeing to indemnify 
him against loss, if any, upon a periodical state- 
ment of accounts. Subsequently to this agree- 
ment B. gave notice to C. of the mortgage, and 
required possession of the ship. The ship was 
being employed in voyages at a distance from 
England, between tS. and T., and was at that 
time at S., under engagements which had been 
entered into by 0. with third parties, with respect 
to its next voyage to T. The ship was given up 
to E.’s agent at T. at the termination of its next 
voyage thither. At the time of such delivery C. 
owed to the crew of the ship a large sum* for 
wages, which entitled them to proceed against 
the ship in the admiralty court; and shortly 
after the delivery of the ship the crew took sucli 
proceedings, and the ship was .seized by the 
officers of the court. B., after suffering *much 
delay and loss, paid the wages an<l obtained ' 
possession of the ship. In an action of trover for 
the ship, brought by B. against 0. : — Held, that 
C, was entitled to retain possession of the ship 
till its arrival at T., iu order to fulfil the engage- 
ments incurred before notice. Jolnistim v. Itoyal 
Mail Steam Packet Co., 37 L. J., C. P. 88 : L. Pi. 

3 C. P. 88 ; 17 L. T. 445. 

Held, also, that as there had been a delivery of 
the ship at T., notwithstanding it was subject to 
a maritime lien for wages, A. was not entitled to 
recover on a count for trover. I b. 

Constructive Possession.] — A mortgagee may 
recover upon a ship mortgage, though never in 
possession of the ship, if the mortgagor has given 
aU the possession he can give. PelahicrY. Parsons, 

1 Kenyon, 38, 48. 

Mortgagor of three hoys suffered by mortgagee 
to remain in possession, and to work them. 
Upon bis bankruptcy the hoys were held to pass 
to his assignees as being in his order and disposi- 
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tion- Stephens y. Sole.^ 1 Yes. B52. S. 61, cited 
1 Aik. 157. 

Eight to Proceeds of Ship Sold in Wages Salt.] 
— ISurpius proceeds of ship sold in wages suit not 
paid out to mortgagees, wlio had never been in 
possession ; ordered to remain in the registry. 
The Portsea. 2 Hag. Adm. 

A mortgagee in possession of a ship sold under 
a decree of the court of admiralty for the pay- 
ment of seamen's wages, is entitled to the I'e- 
mainder of the proceeds after payment of sea- 
men's wages and costs. The A’ejJtune, Hodges v. 
St ms. 3 Knapp, 94. 

Eight to Charter Mortgaged Ship,] — R., owner 
of a ship, having mortgaged it to the defendants, 
contracted with L. for the sale of the ship to him, 
and before R. became tinally bound by the 
contract L. entered into a chart erparty with the 
plaintiffs. Before the vessel started on her 
voyage R. stopped payment, whereupon the 
mortgagees took steps towards selling the ship. 
It appearing that the terms of the charterparty 
would not damage the security, an injunction to 
restrain any <lealings with the ship inconsistent 
with the terms of the charterpart}^ was granted 
at the suit of the plaintiffs. Collins v. Lamport, 
34 L. .J., Ch. 196 : 11 Jur. (K.S.) 1 ; 11 L. T. 497 ; 
13W. R.283. 

Mortgagor no Claim for Use of Ship.] — A 
mortgagee out of possession of a w^haler is not 
entitled as against the mortgagor or his assignee 
of the cargo to an allowance for the use of the 
ship. Langton v. Horton, 5 Beav. 9 ; 11 L. J., 
Ch. 233 ; 6 Jur. 357 : 594. 


Semble, that a mortgagee of a ship has power, 
under 17 & 18 Yict. c. 104, s. 70, to use as well 
as to sell the ship. JSuropean and AnstraUan 
Iloyal Mail Co. v. Itogal Mail Steam Pachet Co., 
4 Kay & J. 676 ; 5 Jur. (N.S.) 310. 

— - Under what Conditions.] — Where a mort- 
gagee of a steamship took })Osscssion of her, and 
used her for the purposes of a speculation which 
resulted in a loss, and subsequently sold her dis- 
advantageously ; — Held, that he must himself 
bear such loss, and be charged with the value of 
the vessel at the time he took possession of her. 
Marriott v. Anchor Perermonary 69., 3 De G. 
F. & J. 177 ; 30 L. J., Ch.571 ; 7 Jur. (N.s.) 713 : 
4 L. T. .590 ; 9 W. R. 726. 

A vessel was mortgaged for a nominal sum, to 
secure an unascertained balance due to the mort- 
gagee, with power to sell by public auction, and, in 
case a vessel could not be sold, the mortgagee was 
to hold, enjoy and possess the free use, control and 
possession thereof as sole owner, until the full 
amount of his claims should be satisfied. Default 
was made in payment of the sum named before 
the real balance was ascertained, and pending an 
investigation thereof before arbitrators, the 
mortgagee caused the vessel to be sold by private 
contract : — Held, that such sale was wrongful, 
and not w^arranted by the conditions of the 
mortgage. Hronard v. Bimaresgtie^ 3 Moore, 
■R.,;e.:457.;y ■ 

Eight to Arrest — ^Eestraint Action.] — A 
mortgagee cannot arrest a ship for the purpose 
of getting security for her safe return. The 
Highlander, 2 W. Rob. 109. 


Order and Disposition.]— case,'^ supra, cols. As to Sale of Vessel at the Suit of a Mortgagee 
151, 158. of Part.] — See The Fairlie, post, col. 194. 


Mortgagees Prejudiced.] — A mortgagor may 
not so deal with his ship as to materially preju- 
dice his mortgagees’ security. Laming 4* Co. v. 
Seater, 16 Ct. of .Sess. Cas. (4th ser.) 828. 

Arrest of Ship — ^Freight.] — First mortgagees 
to whom the ship’s freight had been assigned 
after notice of a second mortgage, although they 
arrested the ship, did not take possession of her 
before the freight was paid : — Held, that they 
were not liable to account for the freight as 
mortgagees in possession. Having received it as 
assignees of freight they were entitled to it as 
against the second mortgagees, although the 
assignment was made after notice of the second 
mortgage. The Beiiicell Tower, 72 L. T. 664; 8 
Asp. .M.' G. 1,5. 

liability of Mortgagee for Wages and Sup- 
plies.] — See JBaher v. Buckle, and cases, cols. 
191, seq. 

Mortgagor taking to Sea Mortgagees’ Man in 
Possession.] — Bee The Falrjport, supra, col. 94. 

4. Rights of Moetgagee. 

To Sell and Use.] — Where a .ship has been 
mortgaged for a debt, a ci'editor who has got 
judgment against a registered owner of the ship 
cannot take and sell the ship in execution, for to 
do so would be to ilefeat the rights of the mort- 
gagee to make the ship available as a security 
for his debt, given him by 17 & 18 Viet. c. 104, 
s. 70. ICiteheni v. Irvine, 8 El, & BL 789 ; 28 L. J., 
Q. B. 46; 5 Jur. (K.S.) 118. 


To defend Actions against Ship.]— The mort- 
gagee may come in and defend his interest in the 
ship sued, but can only rely on tlefonces open to 
the owner of the ship. The Chieftain, Br. 

Lush. 104 : 32 L. J., Adm. 106 ; 9 Jur. (N.S.) 
388 : 8 L. T. 120 ; 11 W. R. 537. 

To receive Freight— Extent of Bight.] — A 
mortgagee of a ship doesiu.t, ordinarily speaking, 
obtain, by the mortgage alone, a transfer, by 
way of contract or assignment, of the right to 
freight ; the mortgagor remains the domiims of 
the ship, with regard to everything relating to 
its employment, or nonemployment, or to any 
rate of freight to be earned by its employment, 
until the mortgagee takes possession. The mort- 
gagee on taking possession becomes the owner, 
and it is by virtue of that ownershq), and not by 
virtue of any antecedent contract or right, that 
he is entitled to receive the freight, which, by 
contract or otherwise, is lawfully payable. Ke}th 
V. Btirrows, 46 L. J,, C. P. 801 ; 2 App. Cas. 636 ; 
37 L. T. 291 ; 25 W. R. 831 ; 3 Asp. M. 0. 481— 
H. L. (E.) 

M. mortgaged his ship, then in California; to 
K. &: Co., but the mortgage, was not registered. 
A cargo was afterwards put on board in Cali- 
fornia on account of the ship, and bills of lading ■ 
were drawm for a nominal freight of Is. per ton. 
Before the ship arrived in. England, B. & Co., 
without notice of the mortgage, advanced money 
to M. on the security of the. cargo, and then sold 
the cargo to J. by a contract containing the fol- 
lowing clause: ^*As cargo is coming on ship’s 
account, freight is tb be computed at oos, per 
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ton, and invoice to be rendered accordingly.” 
M. paiti for the cargo and received the bills of 
lading, and handed them to B. & Co., with an 
assiginnent indorsed of his interest in “ the 
within freight ” expressed to be “ at the rate of 
oos. per ton, and not the nominal amount of Is. 
per ton.” K. & Co. registered their mortgage, 
and on the arrival of the ship took possession, 
and claimed freight at the rate of B5s. per ton : 
— Bekl, that the sum of oos. per ton was not 
really freight, but was part of the price of the 
cargo kept back till the arrival of the ship, and 
that the mortgagees were not entitled to more 
than 1,9. per ton, the freight specified in the bills 
of lading, Ib. 

The first registered mortgagee of a ship, by 
taking possession of her before the freight is 
completely earned, obtains a legal right to 
receive the freight, and to retain thereout not 
only what is due on his first mortgage, but also 
the amount of any subsequent charge which he 
may have acquired on the freight, in priority to 
every equitable charge of which he had no notice ; 
and it makes no difference that a subsequent 
incumbrancer was the first to give notice to the 
charterers of his charge on the freight. Liverpool 
Mwrlm Credit Co. v. Wilsim, 41 L. J., Ch. 798 ; 
L. E. 7 Ch. 507 ; 26 L. T. 717 ; 20 W. R. 665. 

The mortgage of a ship carries with it a right 
to receive the freight earned by the ship ; and 
although the mortgagee cannot recover back 
from the mortgagor freight which he has allowed 
the mortgagor to receive, yet he may at any time 
intercept the freight by giving notice to the 
mortgagor, consignee, or charterer that he in- 
tends to exercise his right of property, and to 
require the freight to be paid to him. Wilson 
V. Wilson, 41 L. J., Ch. 423 ,* L. E. 14 Eq. 32 ; 
26 L. T. 346 ; 20 W. E. 436. 

The owner of a ship assigned the freight not 
yet earned, and three days afterwards, with the 
knowledge of the assignee, mortgaged the ship 
to persons, and the mortgagees registered their 
mortgage. The assignee neglected to give notice 
of his claim upon the freight to the mortgagees : 
— Held, that the assignee was not entitled to set 
up any right to such freight in opposition to the 
rights of the mortgagees, I h. 

When an entire ship is in mortgage, in order 
to defeat the right of the mortgagor to receive 
the freight, the mortgagee must take possession 
of her before the completion of her voyage ; but 
where the mortgagor of certain shares is ship’s 
husband, if the mortgagees join with the owners 
of the other shares in the ship in the appoint- 
ment of a new ship’s husband before the com- 
pletion of the voyage, the mortgagor loses all 
right as ship’s husband to I’eceive the freight. 
JBeynoii v. Godden^ 48 L. J., Ex. 80 ; 3 Ex. D. 
263 ; 39 L. T. 82 ; 26 W. E. 672— G. A. 

In August, 1876, E. was mortgagor of certain 
shares in a vessel, and also was acting as ship’s 
husband, and the defendant was charterer of the 
vessel for the voyage upon which she was then 
employed. R. obtained from the plaintiff a loan 
of 200^^., and by a letter dated the 30th of August 
requested the defendant to pay to the plaintiff 
the freight due on the charter. On the 20th of 
September the mortgagees of R.’s shares and the 
owners of the other shares appointed E. ship’s 
husband in place of E. Upon the 11th, of 
October the vessel completed her voyage, and 
'..upon the 14th began to discharge her cargo; 

upon the 16th the defendant sent to th 0 plaintiff 
^ a cheque for 200^:., which he afterwards dis- 


honoured, E. having claimed the amount of the 
freight : — Held, that the plaintiff could not 
maintain an action to recover the amount of the 
cheque. Ih. 

A mortgagee may entitle himself to freight by 
taking possession of the shi}), Gibson v. Ingo. 
6 Hare, 112. 

First mortgagees to whom the ship’s freight 
had been assigned after notice of a second mort- 
gage, although they arrested the ship, did not 
take possession of her before the freight was 
paid : — Held, that they were not liable to aceoant 
for the freight as mortgagees in possession. 
Having received it as assignees of freight, ihey 
were entitled to it as against the second mort- 
gagees, although the assignment was made after 
notice of the second mortgage. The Hemcell 
Tower, 72 L. T. 644 ; 8 Asp. M. C. 15. 

Before the mortgagee obtained possession of 
the ship, the charterers and consignees of cargo 
sold to the shipowner part of the cargo by way 
of discharge of the freight : — Hehl, that the 
mortgagee was not entitled to the freight. JJel- 
fast Harbour Commissioners v. Lawtlier, 17 Ir.. 
Ch. E. 54. 

xi., a shipowner, mortgaged a ship, then on her 
road home, to B., and afterwards gave a written 
authority to C., to whom he was indebted, to 
receive the ship’s freight. A., becoming bank- 
rupt, his assignees, under an order in bankruptcy, 
sold the equity of redemption in the ship, and. 
after deducting the amount due to them, paid 
the balance into court under the Trustee Relief 
Act : — Held, that C.’s claim for freight could not 
be sustained, no notice of the assignment by A. 
having been given to the charterers or their 
agents. Pride of Wales and Annie Lisle (^Owners 
of). In re, 15 L. T. 606 ; 3 5 W. 11. 383, 

Held, also, that it was not necessary that the 
mortgagors should admit the accuracy of the 
mortgagee’s account, in order to entitle them to 
payment of the fund in court, i h. 

The plaintiff’, -a shipowner, in Jul 3 ?‘ sold the 
ship to H., of the firm of D. Y. k Co., and 
received in payment of the price the draft of 
D. Y. & Co. on B. at twelve months. In Sep- 
tember the ship sailed from London to San 
Francisco, and thence on a seeking voyage home. 
In June following the captain sent out by D. 
chartered her to load flour for Sydney. Some 
days before the bill of exchange became due, 
D. Y. & Co. requested the plaintiff to renew it, 
which he agreed to do upon having the ship 
transferred to him as security. The ship was 
accordingly transferred to him by an assignment 
in form absolute. In October the captain, who 
had no knowledge of the assignment, received 
1,OOOZ. on account of freight, and remitted it to 
D. Y. & Co. In llsovember 1). Y. & Co. became 
bankrupt ; — Field, that the court could treat the 
assignment according to its real nature as a 
mortgage ; and that the mortgagee, not having 
taken possession, was not entitled to the freight. 
Gardner v. Cazenore, 1 H. &: 423 ; 26 L. J.. 

Ex. 17 ; 5 W. R. 195. 

Under an assignment of a ship, and her present 
and future cargo, freight and earnings, by the 
owner, for securing to the assignees all moneys 
which they had advanced, or might become 
liable to pay on account of the vessel and her 
cargo, which they had furnished the means of 
purchasing : — Held, the assignees, who were also 
the ship’s agents, were entitled to retain a bill 
which was given for the purchase of part of the 
homeward cargo, and was remitted, but not 
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iiKlorseJ, to them by the owner, uotwithstaiidiiig 
be denied that it was remitted in payment, and 
stated that they liad not paid ; and, contrary to 
an express understanding, had left him person- 
ally liable to some of the debts Incurred in 
fitting out the vessel : and an injunction which 
had been obtained by the assignees, restraining 
an action of trover for the bill, was continued 
until the hearing. Cfirtis v. Aid)e/\ 1 Jac. k 
Walk. 52(1. 

A part owner of a ship, whose share was subject 
to a mortgage, agreed with the other part owner 
(whose share was not subject to any mortgage), 
but without the concurrence of the mortgagee^ 
to purchase guano on the joint account of "the 
two part owners, and bring it in the ship to 
Englaml, On the completion of the voyage, and 
when the cargo was about to be discharged, the , 
mortgagee took possession Held, that he had , 
no claim against the owner of the mortgaged i 
share for freight, and could, at the utmost, only 
claim to adopt the mortgagor’s contract, and 
stood ill his place as to the profits of the adven- 
ture after deducting all expenses. Ale,va?ider v. 

T) De G-. M. & G. 57 ; 2 Eq. Bep. 861 ; 23 
L. J., Ch. 721 ; 2 W. B. 329. 


IX. Mortgage. 

tiff by the managing owner ; that the plaintiff, 
when he accepted the bills, thought the manag- 
ing owner was sole owner, and that it was subs'e- 
quentl 3 " sworn on affidavit that the managing 
owner was only a part owner, but it did nol 
appear whether the amount of the bills was in 
fact expended on the purposes of the ship. The 
“ F.” was in an English port under charter to 
carry cargo to a foreign port, when, on application 
by the plaintiff, an order was made appointing a 
receiver, and authorising him to })rooeed with 
the ship to the foreign port, and there receive 
the ship and all the freight due upon the voyage. 
Tiie defendants appealed : — Held, that, "even 
assuming the managing owner to be only a part 
owner, yet that, as it did not appear that the 
amount of the bills was not expended solely for 
the purposes of the ship, the court had authority 
to appoint a receiver to receive the whole of die 
! freight, and that, in the circumstances, it was 
expedient that the order should stand. [Bfirn. v. 
Ileiiofmn, or The FiiuifL oG L. T. 722 ; 6 Ast), 
M. C. 126-^C. A. 

See aho tit. XIII. Freight, as to right of 
mortgagee to freight. 



By the mortgage of a ship, under the 17 & 18 
Tict. c. 104, tlie legal right to the freight is 
transferred, Bohhni v. Comerford. 10 Ir. Ch. B. 
327. 

In October, 1883, W. mortgaged to the plaintiff 
certain shares in a ship. Subsequently W., who 
was captain and ship’s husband of the ship, 
incurred liabilities to the defendants for goods 
supplied to and disbursements made for the ship. 
In March, 1886, the ship was chartered for a 
voyage from Montreal to Liverpool, the freight 
being payable one-third at Quebec, and two- 
thirds on right deliveiy of the cargo in Liverpool. 
Immediately upon arrival of the ship in Liver- 
pool the plaintiffs took possession, and gave 
notice to the owners of the cargo to pay the 
freight to them. The defendants afterwards 
obtained judgment against W., and obtained 
, garnishee orders upon the receivers of the cargo, 
attaching the freight due from them : — Held, 
that the defendants had no right to the freight 
as against the plaintiffs. Japp y. CamphedL 57 
L, J., Q. B. 79. ^ ' 

A vessel was chartered to proceed to A., there 
take in a cargo to be shipped by the charterers, 
and return direct to London. After the ship’s 
arrival in the port of London, and whilst the 
cargo was in course of delivery, a mortgagee, 
under an ordinary statutory mortgage made 
prior to the date of the eharterparty, took pos- 
session r—Held, that he thereby acquired a right 
to the freight in priority to an assignee of the 
freight by a deed executed subsequently to the 
eharterparty, notice of which had been given to 
the charterers. Broim v. Tanner, 37 L. J,, Ch. 
923 : L. B. 3 Ch. 597; 18 L. T. 624 ; 16 W. B. 
882. 

Eegistered assignee of freight preferred to 
unregistered transferee of part of ship. Llndmy 
V. 011)1)8, supra, col. 29. 

Charge by Managing Owner— Appointment of 
Beceiver of Freight— Bights of Co-owners.]— In 
au action in personam by a plaintiff claiming to 
be equitable mortgagee of the foreign ship “"F.” 
and her freight, to secure a liability incurred by 
him in accepting bills of exchange which had 
been drawn by the managing owner, it appeared 
that the alleged mortgage was given to the plain- 


Mortgagee intervening in Bottomry Suit to 
get Freight brought in.]— 8cc The Peren, 
infra, col. 218. 

Freight in hands of Foreigner Abroad — Ser- 
vice of notice of Writ.]— The first mortgagee of a 
ship, with power to collect the freight, brought 
an action against the second mortgagee (whose 
mortgage contained an assignment of the freight) 
and others, claiming an account and payment 
out of the freight of the amount he had paid for 
wages of the crew, and the wages and disburse- 
ments of the master. The freight was in the 
hands of B. k Co., foreigners, resident abroad, 
to whom it had been paid as agents of the second 
mortgagee, and who claimed to retain it in satis- 
faction of a debt due to them from their prin- 
cipal. The plaintiff sought to make E. k Co. 
defendants to the action : — Held, that Ord. XI. 
r. 1, did not apply, and leave to serve notice of 
the writ out of the jurisdiction refused. MeSte^ 
phen8 V. Carnegie, 49 L. J., Ch. 397 ; 42 L. T. 
309 ; 4 Asp. M.'C. 215—0. A. 

Mortgage without Uotice of prior Agreement 
for use of Ship — Sale by Mortgagee— Bight of 
Purchaser to Certificate of Begistry.] — The 

owner of a ship entered into a contract with a 
company that the ship should sail as one of the 
company’s line. He subsequently mortgaged her 
without notice of the contract, and the mortgagee, 
after the death of the ownier, and while the con- 
tract was in force, sold the ship, the purchaser 
having notice of the contract : — Held, that such 
contract was not binding upon the purchaser, 
and that in any case he, being the duly regis- 
tered owner, was entitled to have the certificate 
of registry of the ship delivered up to him by 
the company in whose possession it was. The 
Celtie King, 63 L. J., Adm. 37 ; [1894] P. 175 ; 
6 B. 754 ; 70 L. T. 562 ; 7 Asp. M. C. 440. 

Co-ownership Action — Mortgagee intervening 
— ^Belease of Ship.] — ^When a part owner of a 
ship institutes a suit against the ship, claiming 
as against his co-owner an account ancl a sale of 
the ship, a registered mortgagee, holding a mort- 
gage 'which would not be satisfied by a sale of 
the ship, is entitled, on intervening in the suit, 
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to a release of the ship, and to his costs from 
the time of his claiming the release. The Eadern 
Belle, 33 L. T. 2U ; 3 Asp. M. 0. 19. 

SMp^s Expenses after taking Possession.] 
Mortgagees in possession of a ship held not 
entitled to prove against the bankrupt mort- 
gagor’s estate for the ship’s expenses after they 
had taken possession. Howden, Ex parte, Litlier- 
land, In. rc, 2 Mont. D. & D. 574 ; 11 L. J., Bk. 19. 

Mortgagee not bound to Charter~-Eq[uitabie 
Eights in Ship.] — A mortgagee of a ship has 
a power of sale by his security. The ship arrived 
at Glasgow, and the mortgagee advertised her 
for sale by public roup in Scotland. An inter- 
<lict of the Scotch court was obtained to suspend 
the sale. In the meantime, the parties claim- 
ing other interest in the ship, proposed to the 
mortgagee to enter into a charterparty for a 
voyage of the ship, pending the disputes which 
had arisen. The mortgagee refused to enter 
into such charterparty. The ship afterwards 
arrived at Liverpool : — Held, that the mortgagee 
had a clear right to refuse, as being a speculation 
which could not be imposed upon him. Samuel 
V. Joneti, 7 L. T. 760. 

Held, also, that the interdict having throwm 
a cloud upon the mortgagee’s title, he was 
entitled to a decree for a sale, and an account 
as against all parties claiming an interest in 
the ship. Ib. 

By 25 & 26 Viet. c. 68, s. 8, the court has 
jurisdiction over all equitable rights and claims 
of owners and mortgagees of ships. Ib. 

Arrest before Mortgage Debt due — Belease 
of Ship.] — Where the registered mortgagees of 
a ship instituted an action in rem as mortgagees 
for possession, and the ship was arrested therein 
before the mortgage money became , due, and 
without any default on the part of the mortgagor, 
the court, being of opinion upon the facts that 
the ship was not being dealt with so as to impair 
the mortgagee’s security, ordered her release. 
The Blanche, 58 L. T. 592 ; 6 Asp. M. 0. 272. 

Arrest of Ship for Disbursements — Payment 
by Mortgagees — Liability of Owners to repay.] 

— The plaintiffs were the registered mortgagees 
of forty-eight sixty-fourth shares in a ship, the 
defendants being the owners of the residue of 
such shares. The captain, having ■ incurred . a 
debt for necessary disbursements made by him, 
instituted proceedings in rem against the ship 
and arrested her in the admiralty division. The 
plaintiffs, in order to obtain the release and get 
possession of the ship, paid the captain’s claim, 
together with the costs of the proceedings - 
Held, that as the plaintiffs were compelled under 
pressure of law to pay the sum in question^ in 
order to release the ship from arrest and get 
possession of her, there was an implied promise 
on the part of the defendants to repay them 
that sum, inasmuch as the tnortgagor and the 
defendants (the co-owners) were liable to the 
captain for the disbursements made by him. 2he 
Orchis, m L. J.. Adra. 81 ; 15.P. H. .88 ; 62 L. T. 
407, ; as W. L. 472 ; 6 Asp.M. O. 501— <3/ A. , 

Er'andulent , Preference'.;} --t The ^ will, 

under the )7 & 18,yiqt..c.d04,_’i 65, restrain ^a 
mortgagee of a ship from dealing with the ship 
in such a manner as would enable bim, to obtain 


exercise such power of restraint for a definite 
period, without requiring the applicant to file a 
bill. 77ie Begatta, 6 N, II. 248. 

Mortgagee preferred to Material Men.] — A 
British colonial vessel was mortgaged by her 
owners. The mortgage was duly registered 
under the Merchant Shipping Act, 1854. In 
Februaiy, 1868, whilst lying in the port of 
London, the material men, on tlie order of the 
master, did work and furnished supplies to tlie 
ship necessary to put her in a seaworthy condi- 
tion. In July, 1868, the mortgagee executed an 
instrument transferring the mortgage to B. This 
transfer was without any valuable consideration, 
and was not registered, being macie to enable 
him to take charge of tiie ship for the mortgagee. 
In the same month B. took possession of the 
ship. Tiie material men having instituted a suit 
against the ship to recover tlie amount due tc) 
them for the work and supplies, E. intervened. 
At the time of the institution of the suit, the 
ship was under the arrest of the court, at the 
instance of two of her crew who had instituted 
a cause of wages ; the owners of the ship were 
domiciled in Nova Scotia. The ship having been 
sold, the proceeds were found insufficient to 
satisfy the claim of the material men and the 
mortgage debt : — Held, that the assignee of the 
mortgagee was entitled to have his mortgage 
debt satisfied before the material men were paid 
the amount of their claim. Johnson v. Blacky 
The Two Ellens. S Moore, P. C. (N.s.) 898 ; 41 
L. J., Adm. 88 ; L. K. 4 P. C. 1(>1 ; 26 L. T. 1 ; 
20 W. R. 592 ; 1 Asp. M. C. 208— P. Ci 

Mortgagee postponed to Maritime Liens.] — 

A moTlgagee of a ship and freight is subject to 
bottomry, salvage, or wages liens accruing after 
the date of his morterage. The Boicthorpe, 2 
W. Rob. 73. 

Masters’ lien for Wages— Sale of Ship by 
Master subsequent to Mortgage by Mm.] — 
Where the captain of a sliip mortgaged her 
whilst on her voyage, and the ship, having 
become unseaworthy by stress (>f weather, was 
sold- and a bill for the proceeds drawn upon the 
purchaser, and indorsed to the defendant, the 
captain ; the court, being satisfied that the bill 
represented the ship, granted an injunction 
against the defendant, who was threatening to 
put in force the bill to satisfy his claim of lien. 
Lister v. Payn, 11 Sim. 848. 

Rights of Creditor of Mortgagor as against 
Mortgagee.] — There is nothing in 17 & 18 Viet, 
c. 104, enabling a creditor of tlie mortgagor to 
seize and sell a mortgaged shij), and the exercise 
of such a right by him is Inconsistent with the 
right of the mortgagee, even though tlie mort- 
gagee has agreed on his mortgage not to exorcise 
his statutory powei' of sale until a date subse- 
quent to a seizure by an execution creditor of 
the mortgagor. BicMnson v. Kitchen, 8 El. ^ Bl. 
789. 

Bond by Mortgagee not in Possession to 
prevent Sale of SMp by Foreign Court— Chan- 
cery Jiurisdiction.] — The owner of a Ihntish 
ship, having mortgaged jt in England, employed 
a Liverpool firm to consign it to their agents at 
New Orleans. As the New Orleans firm happened 
to be creditors of the owner, the Liverpool firm, 
in consideration of their having the consign- 
ment, instructed their agents not to proceed 
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against the ship at Xew Orleans, but to remit 
tiie proceeds to the mortgagees. Afterwards, 
the Liverpool firm getting into diJiiicuities, some 
of the mortgagees insisted on the consignments 
being changed, and the Liverpool firm with- 
drew their instructions. When the ship arrived, 
the New Orleans firm brought actions in their 
courts against the owner : and, as the courts of 
Louisiana do not recognise the rights of mort- 
gagees without possession, writs of attachment 
were obtained, under which the ship was seized. 
The mortgagees then, to prevent the ship being 
sold, gave to the New Orleans firm bonds for 
the amounts to be recovered in the actions, upon 
which the ship was released. The mortgagees 
filed a bill to restrain the holders of the bonds 
from suing on them, and to have the bonds 
delivered iijj : — Held, that the court had no 
jurisdiction to stay proceedings on the bonds ; 
first, because the court would not have re- 
strained execution of the attachment at New 
Orleans, as it could not have placed all the 
creditoi's, foreign and domestic, on an equal 
footing ; secondly, because if it could have 
done so, the mortgagees should have sought to 
restrain the attachment, and not have placed 
themselves in a worse position by giving the 
bonds ; and, thirdly, because if the prayer was 
granted, the courts of New’- Orleans would never 
ill future release an English ship on the bond 
of a mortgagee. Lixavpool Marine Credit Co. v. 
Hunter, 37 L, J.. Ch. 3S^> ; L. E. 3 Oh. 473 ; IS 
L, T. 749 ; 16 W.' R. 1090. 

Mortgagee bidding at Sale.] — Mortgagee of 
a ship allowed to bid for her at a sale by the 
court. The Wilsons, 1 W. Rob. 172. 

Improper Sale by Mortgagee.] — A ship was 
mortgaged to secure an unascertained balance due , 
to the mortgagee, with powder to sell by auction ; 
and in case the ship could not be sold, to hold and 
enjoy the ship as owner until the debt should be 
satisfied. Before the sum due was ascertained by 
arbitrators the mortgagee sold by private con- 
tract : — Held, that such sale was wrongful, and 
that the mortgagee was liable for the value of the 
ship after deducting the amount of his moi-tgage 
debt, Brouard v. Dumaresque, 3 Moore, P. C. 457. 

Mortgagee selling after tender of Sum due on 
the Mortgage.] — mortgagee who sells the ship 
when the amount due on the mortgage has been 
tendered to him, is liable to pay the mortgagor 
the value of the ship beyond that sum, M'Larty 
V. Middleton. 9 W. R. 861 ; on app. 4 L. T. 852'; 
10 W. R. 219 (L.JJ. differing). 

Sale by First Mortgagee with Assent of 
Second Mortgagee — Surplus Proceeds.] — A., the 
first mortgagee of a ship, with the sanction and 
authority of B., second mortgagee, sold her and 
received the proceeds, which exceeded the amount 
due to him : — Held, that A. was accountable to 
B. ill the character of trustee for the surplus. 
Tanner Heard, 23 Beav. 555 ; 3 Jur. (IS'.S.) 427 ; 
r> W. E. 420. 

Surplus Proceeds.] — Right of mortgagors to 
have payment out of court without admitting 
accuracy of account. See The Pride of Wales, 
The Annie Xtisle (^Owners'), In re, supra, col. 180. 

Sale— Just Allowances.”] — A ship was mort- 
gaged to the defendant to secure a sum exceed- 
ing 1,4007. ; the mortgage was duly registered, 


and the defendant took possession of the ship 
and advertised her for sale. Before the sale the 
plaintiff, who held a mortgage on the ship, made 
and registered after the date of the registration 
of the moitgage to the defendant, instituted a 
suit against the ship to enforce his mortgage, 
and caused the ship to be arrested. The defen- 
dant, to obtain the release of the ship, paid 5007. 
into court in lieu of bail. The ship was sold 
by the defendant, and the proceeds were insuffi- 
cient to satisfy the defendant’s mortgage. The 
plaintiff, when the cause was ripe for hearing, 
abandoned the suit. The court condemned tlie 
plaintiff in costs, and ordered him to pay to the 
defendant interest on. the 5007. paid into court. 
The Western Ocean, L. R. 3 A. & E. 38. 

The mortgagees of a ship having seized it and 
advertised it for sale, the mortgagors brought an 
action against them for I’edemption, and moved 
for an injunction to restrain the sale, when, 
upon the mortgagees undertaking not to proceed 
with the sale, a decree was taken by consent in 
the action, directing an account of what was due 
on the mortgage for “principal and interest,” 
and redemption on payment by the mortgagors 
of the amount certified ; — Held, that the'^mort- 
gagees were justified in seizing the ship, and 
that, in taking the account directed, they were 
entitled to be allowed expenses incurred by them 
in taking and holding possession of the ship, 
advertising it for sale and effecting insurances, 
under the head of “ just allowances.” ]r777»!^?tS* v. 
Saunion, 47 L. J., Cli. 150 ; 7 Ch. D. 188. 

Mortgage for Further Advances — Bankruptcy 
of Mortgagor — ^Right of Mortgagee.] — Wliere 
under a mortgage of a ship to secure further 
advances, an advance is made on the date of a 
receiving order against the mortgagor, wTio is sub- 
sequently adjudicated bankrupt in respect of acts 
of bankruptcy committed prior to the execution 
of the mortgage, the mortgagee is entitled under 
s. 49 of the Bankruptcy Act, 1883, as against the- 
trustee in bankruptcy to recover such advance, 
wTiere before the date of the receiving order there 
w^as a contract to make further advances, and a 
promise to make the particular advance. The' 
Thames, 63 L. T. 353 ; 6 Asp, M. C. 536. 

Arrestment of Ship — Recall of Arrestment.]— 
A mortgagee of a ship petitioned for recall of 
arrestment of the ship, and, pending an action 
against the registered owner, the court allowed 
the vessel to sail, on the petitioner consigning a 
sum to be subject to the same claims and rights, 
of the mortgagee as the ship was, as against 
the arresting creditor. Steivart v. Maeheth, Iff 
Ct. of Sess. Cas. (4th ser.) 382. 

Improper Mortgage by Executor of Mortgagee 
— Money borrowed to pay for Repairs — Right of 
Sub-Mortgagee.] — See CoUinson v. Lister, supra, 
col. 18. 

Payment of Wages by — Recovery from Mort«- 
gagor’s Agent.]— The owner of a vessel mort- 
gaged it and subsequently entered into an 
agreement in contemplation of a partnership with, 
0., under which the latter wms to work the vessel, 
the owner paying all expenses. The vessel was. 
employed on several voyages and finally given up 
to the mortgagee. At the time of such delivery 
G. owed ;large sums for wages, in respect of which 
proceedings were taken in the admiralty court 
by the master axid seamen. The vessel waa 
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seized, and the moTtp:agee, after much delay and intervened in these proceedings for the })nrpose 
loss, paid the wages -—Held, that he was entitled of asserting their rights, but their claim was 
to recover such payments from C., as money paid wholly disregarded, the law of New Orleans not 
to his use. JoluiiitcmY, Royal 3Iail Steam. Paeliet recognising a mortgage of chattels; and, under 
Co., 37 L. J., C. P. 33 ; L. R. 3 C. P. 38 ; 17 L. T. an order of the court, the ship was sold to a 

British subject. The ship having afterwards 
returned to England; with a cargo, the^ mortgagees; 
filed a bill tO; enforce their claim .'-—Held, that 
of a foreign court of competent 
jurisdiction is 'conclusive ■ inter '■ partes on ; the 
merits of the matter in dispute, but may he 
reviewed by the courts in England, if any error 
appears on the face of the record. Sim^Mon y,,. 


Deduction of Advances hy Charterers.] — By 

the terms of a charterparty it w'as provided that I the judgment 
the charterers should advance necessary funds’ * * • 

for the ship’s disbursements, not exceeding a 
s})ecified amount, at the port of lading. Pre- 
viously to entering into, the charterparty the 

owner had mortgaged the ship and freight. The 1 Hem. <Jc M. 105; 32 L. J., Oh. ’‘240; 9 

charterers made advances for the ship’s disburse- jin*. (x.s.) 403 ; 8 L. T. Gl ; 11 W. IL 418. 
inents, con?iderabiy in excess of the amount 

specified in the charterparty. Before the freight Sale Abroad — Eight of Mortgagees.] — Cou- 
became due the mortgagee took possession of the sigiiees of a ship at New Orleans who had made 
ship, and stopped the cargo for freight: — Pleld, advances to the shipowner, got her sold under an 
that the charterers were not entitled to deduct order of a district court in Louisiana before the 
from the amount due for freight the advances expiration of the time which the judge had 
made by them in excess of the sum provided by directed should elapse before sale Held, that, 
the charterparty. Tanner v. Phillips.^ 42 L. J., as against prior mortgagees, the sale was fraudu- 
Ch. 125 ; 27 L. T. 480, 717 ; 21 W. R. G8 ; 1 Asp. lent. Bland v. Lyiiam, 5 L. J. (O.S.) C. P. 87. 
M, C. 448. 

Hire and Purchase Agreement — Factors Act, 
Wages Suit — Mortgagee Intervening.] — 1889— Attaching Goods to Ship— Ship’s Gear— 
Where a mortgagee intervenes in a wages suit the Disposition of Goods.]— A hire and purchase 
account is taken in the same way as if the owner agreement, under which the hirer has no power 
re present to protect his interest. TheJuluidnr., to determine the agreement by returning the 
1 Hpiiiks, 71. goods, is an “agreement to buy” within s. 9 of 

__ , J , TT, , J. the Factors Act, 1880. Aaid if the hirer in such 

Mortgagee entitled to Release of Ship on ^ase, being the mortgagee of a ship, attaches the 
pving Bail in Suit by Master for WagesO-See ^ 

Ihd Ji>n//doi:e, ante, cols. JJ, lUO. equipment, then such act, at 

Master’s Wages— Advances-Aocounts.J-See ™te if followed by the mortgagee taking 

The Caledonia, Swabey, 17 ; 2 Jur. (N.S.) 48 ; 4 possession, will constitute a delivery by the hirer 
W R 183 * supra col 93 under a disposition by the mortgagee within the 
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personal covenant contained in the same instru- 
ment for the repayment of the money lent. 
Kerrisoti v. Cole^ 8 East, 231. 

Ship Lost — Money to he paid out of Ship’s 
Earnings.] — T. lent D. 600/.., D. assigned one- 
sixteenth in a ship, and by defeasance it was 
declared that T. out of the earnings should pay 
himself 600/. and should account to D. for the 
surplu.s, but there was no covenant for payment 
of the money. The ship was lost, and T. brought 
his bill against D.'s executrix for the debt ; she 
denied assets, prmter to satisfy specialty debts. 
Decreed, she should account for testator's estate, 
and T. to account for the earnings, and to be 
allowed for the outfit of the ship though cast 
away. Tyvrcl v. Thomas (^Lf(dy'), 1 Vhn. Abr. 183, 
pi. 5. ‘ 

Liability of Mortgagor.] — A ship was mort- 
gaged and taken to sea and captured. There 
was no covenant for payment of the money : — 
Held, that the executors of the mortgagor were 
liable for payment of the mortgage money. 
A7um.^ cited in Xi/iy v. Xiay, 3 Ih \Vms. 358, 
360. 

Mortgage of Three-fourths of Ship — Sale 
ordered.] — Order made for sale of a ship at the 
instance of a mortgagee of three-fourths of the 
shares. The FaiHie, 37 L. J., Adm. 66. 

Interest.] — The contract of mortgage of a 
ship provided that interest should be paid half- 
yearly in advance. The mortgagee sold the ship 
shortly before a half-yearly daj" for payment of 
interest, and received the balance of [uirchase- 
money (covering his principal debt) three days 
after that half-yearly day : — Held, that he was 
only entitled to interest in respect of the three 
davs for that half-year. Banner v. Ben'idqe, 
50‘'L. J., Ch. 630 ; IS Ch. D. 254 : 44 L. T. 680 ; 
2U R. 844 ; 4 Asp. M. C. 420. ' 


6. Peioritibs. 

See also supra, cols. 168, seq. 1. Legal Mort- 
gage. 

Priority over Material Men.] — Where a mort- 
gagee brings an action to realise his security, and 
material men with a common-law possessory lien 
on the ship intervene, and the ship, by order 
of the court, is sold, and the proceeds are only 
sufficient to satisfy the claim of the material 
men, the mortgagee is still entitled to be paid 
his taxed costs, up to the date of the sale, out of 
the proceeds of the sale of the ship in priority to 
the material men. The Sherhyo, 52 L. J.. Adm. 
28 ; 48 L. T. 767 ; 5 Asp. M. C. 88. 

A British colonial vessel was mortgaged by 
her owners. The mortgage was duly registered 
under the Merchant Shipping Act, 1854. In 
February, 1868, whilst lying in the port of 
London, the material men, on the order of the 
master, did work and furnished supplies to the 
ship necessary to put her in a seaworthy con- 
dition. In July, 1868, the mortgagee executed 
an instrument transferring the mortgage to 
B. This transfer was without any valuable 
consideration, and was not registered, being 
made to enable him to take charge of the ship 
for the mortgagee. In the same month B. took 
possession of the ship. The material men having 
instituted a suit against the ship to recover the 
amount due to them for the work and supplies, 


B. intervened. At the time of the institution of 
the suit the ship was under the arrest- of the 
court, at the instance of two of her crew who 
had instituted a cause of wages ; the owners of 
the ship were domiciled in Hova Scotia. The 
ship having been sold, the proceeds w'ere found 
insufficient to satisfy the claim of the material 
men and the mortgage debt : — Held, that the 
assignee of the mortgagee was entitled to have 
his mortgage debt satisfied before the material 
men were paid the amount of their claim. 
The Two BUens, Johnson v. Black, 8 Moore, 
P. C. (N.S.) 398 ; 41 L. J., Adm. 33 ; L. R. 4 
P. C. 161 ; 26 L. T. I ; 20 W. R. 592 ; 1 Asp. 
M, C. 208--P. C. 

necessaries were supplied in an English, port 
to a ship belonging to a colonial port. The 
ship was under mortgage ; the mortgagee had 
taken possession. No owner or part owner 
being domiciled in England or 'Wales, a suit in 
rem against the ship was instituted in the 
admiralty court by the person who had supplied 
the necessaries. The mortgagee intervened to 
defend, claiming priority : — Held, that the mort- 
gagee had priority, the claimant for necessaries 
having no maritime lien, and no equity to pre- 
cede the mortgagee. Ih. 

In November, 1861, A. supplied necessaries to 
a British ship. On the 12th of December', 1861, 
B. became a registered mortgagee of the ship, 
and A. subsequently instituted a cause of neces- 
saries against the ship : — Held, that the mortgage 
of B. had priority over the claim for necessaries. 
The Paeiiie, B. &; Lush. 243 ; 33 L. J., Adm. 120 : 
10 Jur. (ks.) 1110 ; 10 L. T. 541. 

A. was quarter owner of a ship ; B. was owner 
of three-fourths. B. mortgaged his share. The 
mortgagee did not take' possession, and the ship 
was b}^ arrangement between A. and B. left 
under the control of A. A. ordered repairs to 
the vessel, which was afterwards sold by order 
of the court of admiralty : — Held, that in the 
distribution of the proceeds of the sale the 
mortgagee of the three-fourths was entitled to 
his proportion of the proceeds, without con- 
tributing towards the payment of the material 
men. The Hari'iet, 18 L. T. 804. 

Liability of Master.] — In his accounts against 
the mortgagee the master is entitled to security 
for the amount for which he is personally liable 
in respect of necessaries. The Linierich, 1 P. D. 
292 ; 34 L. T. 708 ; 3 Asp. M. 0. 206— C. A. 

Mortgagee Postponed to Maritime Liens.] — 
An assignee of ship or freight as security for 
a debt takes subject to subsequently accruing 
liens, such as for bottomry, salvage, or wages. 
The Bowthorioe, 2 W. Rob. 365. 

Postponed to Bottomry.] — See Tkeltoyal 

Arch, and Case, post, col. 218. 

Eoreiga Judgment against Ship in rem — 
Effect of.] — Declaration that the captain of a 
British ship, whilst bn a voyage, drew a bill of 
exchange upon the then owners for the necessary 
disbursements of the ship, and the biR was dis- 
honoured at maturity ; that the plaintiff had 
meanwhile become mortgagee of the ship ; that 
by the French law the bona fide holder of such 
a bill, if a French subject, can attach and sell 
the ship in proceedings in rem in the French 
courts; that the defendants, being British sub- 
jects arid holders of the bill, after it was 
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An allegation that a defendant was in posses- 
sion of the vessel at the date of the supplies, and 
personally liable for them, will not be a good 
reply to an answer of a defendant cbaming to 
be a mortgagee prior to the date of the supplv. 

n. 

A., the owner of a ship, executed an absolute 
bill of sale of it to B., and by another deed of 
the same date assigned other property to B., 
which deed of assignment (reciting that the bill 
of sale was for the better securing a sum of 
money lent by B. to A., and also reciting a bond 
and warrant of attorney given by A, to B. to 
secure the same sum) declared that tliese ‘“several 
deeds and instruments were ma<le to enable B., 
by sale of all the things comprised in them, to 
raise the sum lent without the conenrrence of 

A. , at any time before the money should be paid 
oif ” ; but in the same deed there was a covenant 
that, upon payment of the money, “ B. should 
reconvey to A., but so as not to prevent B. from 
selling, &c., at any time before the full pay- 
ment,” &c. : — Held, that under these coiiveyaiice>; 

B. was not absolute owner of the ship, but only 
mortgagee ; and was not liable for necessaries 
provided for the ship before he took possession. 
Jachmn v. Ter)ion, 1 H. Bl, 114. 

Mortgagee and Broker.] — If a person, who is 
mortgagee as well as broker of a sliip, gives 
directions for repairs to be done, the question 
for the jury will be, in an action by the trades- 
man against him, whether he gave the directions 
only in his character of broker, or as a person 
having an interest in the vessel. Ca>itle v. I)iih\ 
5 Car. A: P. 359. 


dishonoured conspired with T., a French subject, 
that they should indorse the bill to him with- 
out value, and that he should take proceedings 
against the ship in the French courts, falsely 
representing that he was a bona fide holder for 
value ; that this was done and the ship sold by 
order of a French court, whereby the plaintiff 
deprived of his rights as mortgagee Held, 


was deprived ot his rights as mortgagee -iieia, 
that the declaration was bad, as no action could 
be maintained whilst the foreign judgment w^as 
imre versed, Qutfique v. Behrem^ 30 L, J., 
Q. B. 163 ; 7 Jur. (N.s.) 1028 ; 4 L. T. 52, 

Hypothecation of Freight — Priority —■ De- 
benture Holders.] — The directors of a shipping 
company held to have power under the articles 
of the company, as against debenture holders, 
to charge the freight of two ships in order to 
raise money to carry on the business of the 
company. The debenture holders having brought 
actions "to enforce their securities, and the com- 
pany having gone into liquidation Held, that 
the charge upon the freight was to be preferred 
to the debenture holders’ securities. Ward v. 
Boyal B.rfiliawfe Shipping Co,, 58 L. T. 174 ; 6 
Asp, M. a 239.' 

Wages Lien — Priority to Mortgage Debt.]~ 

Bee The Bangor supra, col. 120 ; and see 

supra, 4. Rights OF Mortgagee. 

First and Second Mortgagees.] — The general 
principle that a first mortgagee whose mortgage 
is taken to cover future advances cannot claim 
in priority over a second mortgagee the benefit 
of advances made after he had notice of the 
second mortgage applies to the registered mort- 
gages of ships notwithstanding s. 69 of the 
Merchant Shipping Act, 1854. Where priorities 
<lepend, not upon the dates of the instruments, 
but upon a state of facts wholly independent of 
the dates of the instruments, that section does 
not apply. The Bmwell Tower, 72 L. T. 664 ; 
8 Asp. M, C. 13. 


Repairs — Liability for — Lien,] — A mortgagor 
of a ship, who remains in the ostensible owner- 
ship, has an implied authority to confer a right 
of lien for repairs necessary to keep lier sea- 
worthy, notwithstanding s. 70 of the 17 A 18 
Viet. e. 104, which enacts that a mortgagee 
shall not by reason of his mortgage be deemed 
to be the owner of a ship, or any share tlierein, 
nor shall the mortgagor be deemed to have ceased 
to be owner of such mortgaged ship rn* share, 
except in so far as may be necessary for making 
siTcli ship or share available as a secu rit\ for tin*, 
mortgaged debt. Williams v. Allsup, 10 C. B. 
(N.S.) 417 ; 30 L. J., C. 1\ 353 ; 8 Jur. (x.S.) 57 : 
4L. T. 550. 

Mortgagees are entitled to payment in priority 
to material men who at the time of supplying 
the materials were not in such actual possession 
of the ship as to give them a possessory lien over 
her. The Seio, L, 11. 1 A. & E. 353 ; 16 L. T. 
642. ' *' 

Where a graving fiat was attached to a vessel, 
and chisels and other im]>lernciits were on board 
at the time of arrest, the property of the material 
men Held, that these facts were iiisuffieicid' 
to prove possession. Ib. 

Repairs prior to Transfer of Mortgage.] 

— ^A mortgagee by transfer is liable for repairs 
done prior to his transfer. The SMpioith, 10 


7. Liability of Mortgagee. 

Possession.] — The mere fact of owmership, 
without a privity of contract, is not sufficient to 
render an owner liable for goods furnished on 
the ship’s account; nor does it attach any obli- 
gation on a mortgagee merely as such, as he 
<ierives no profit until the ship comes into his 
actual possession. Baker v. Buchle, 7 Moore, 
349 ; 24 It. R. 685, 

A inei'e mortgagee of a ship, who does not take 
possession, is not liable for necessaries supplied 
for the use of the ship previously to a retransfer. 
Twenty imiii v. HwH, 1 Stark. 366. 

Where a ship is moitgaged, and the mortgagor 
continues in possession, the master employed by 
him cannot maintain an action for wages and 
<lisbursement^ against the mortgagee. Awnett v. 
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to pi-ove that they were nsed for the ship, declaring that the purchaser was entitled to 
Ilanlhnul v. Thompson, 3 Ct. of Bess. Cas. (3rd possession of the ship. The Hose, 42 Ij. ej., Adm, 
scr.) 313. ' 11 ; L. li. 4 A, & E. 6 ; 28 L. T. 291 ; 21 W. IX, 

511 ; 1 Asp. M. C. 567. 


8. JtTEISDIGTIOX OF ABMIKALTY COURT. 

Extent of.] — The enabling power conferred 
upon the court of admiralt}’- by 3 & 4 Viet. c. 65, 
s. 3, did not extend to all questions arising out of 
a deed of mortgage, but was contlned to the ship 
itself being mortgaged. The Fortitude, 2 W. 
Eob. 217. 

Therefore by 24 & 25 Viet. c. 10, s. 11, the 
jurisdiction was enlarged to claims in respect of 
mortgages duly registei’ed, whether the ship or 
the }>roceeds thereof were under arrest or not. Ih. 

In Action of Eestraint.] — Under 17 & IS Viet, 
c. 104, s. 66, and 25 k, 26 Viet. c. 63, s. 3, the court 
will look behind the register to the real character 
of transactions between co-owners, and treat as 
a mortgage that which is on the face of it an 
absolute transfer, if it should appear that such 
was the intention of the parties. The Inmsfallen^ 
35 L. T., Adm. 110 ; L. E. 1 A. & E. 72 ; 12 Jur. 
(N.s.) 653. 

Under 17 & 18 Viet. c. 104, s. 70, a mortgagee 
not in possession of the vessel cannot maintain 
an action of restraint. 11k 
• A vessel having been arrested in a cause of re- 
straint betw’’een co-owners, the court, on a motion 
by the charterer, to whom the vessel had been let 
for a voyage, ordered her release, it appearing 
that the 'alleged co-owner was only a mortgagee. 
Ih, 

To appoint Eeceiver on Application of Second 
Mortgagee,] — Althoixgh a second mortgagee has 
no rights as against a prior incumbrancer, yet as 
against all other persons he has a right to pos- 
session of the ship, and the court will, at his 
instance, appoint a receiver. Liverpool Marine ■ 
(^redlt Co. V. ]17.7svni, 41 L. J., Ch, 798 ; L. E. 7 
Vh. 507 : 26 I.. T. 717; 20 5V. E. 665 : 1 Asp. 
M. C. :'>23. 

To decide Equities.] — Where an action has 
been brought by the registered transferee of a 
mortgage, and the ship arrested, the court will, in 
conformity with 25 k 26 Viet, c, 63, s. 3, enforce 
equities between the owner and the mortgagee : 
and will, in estimating the right of the mortgagee, 
consider not only the registered documents, but 
all the transactions between the parties relative 
to the mortgaged loan. 'The Catlioarf. L. E. 1 
A. & E, 314 ; 16 L. T. 211. 

To Beolare Title.] — A British ship was mort- 
gaged by an instrument that was in the form 
prescribed by the Merchant Shipping Act, 1854, 
and was duiy registered. The mortgagor died 
intestate, and the mortgagees sold the ship under 
their power of sale, and executed a bill of sale to 
the purchaser. By mistake, a receipt for the 
payment of the mortgage-money was indorsed on 
the mortgage and signed by the mortgagee, and 
produced to the registrar of shipping, who re- 
corded the same. Afterwards the bill of sale 
was produced to the registrar, who refused to 
register it, upon the ground that the property in 
the ship had vested in the representatives of the 
mortgagor. In order to complete the title of the 
purchaser, a suit in rem was instituted on behalf 
of the mortgagee and puT'chaser : — Held, that 
the court had jurisdiction to grant a decree 
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' To Order Sale.] — Sale of vessel at the suit of a 
' mortgagee of three-fourths of the shares, decreed. 
'The Fairlle. 37 L. J., Adm. 06. 

Mortgages of Foreign Vessels— Jurisdiction.] 
— The arrest necessary to found the jurisdictioni 
of the admiralty division of the high court 
over claims by mortgagees of foreign ships 
under 3 <fe 4 Viet. c. 65, must be in a cause over 
which the court has jurisdiction : a mere de 
facto arrest is not sufficient. 'The Franqellstrla., 
46 L. J., Adm. 1 ; 35 L. T. 410 ; 25 W. E. 255. 

The admiralty division of the high court has 
: jurisdiction, independently of the judicature 
! acts, to anti will entertain, on the intervention 
I of the representative of a foreign state, or by the 
consent of parties, a cause of possession or mort- 
gage of a foreign ship belonging to such state, 
so far as to ascertain the true position of the 
claimants and the nature of their title, and will, 
where it is for the advantage of all parties, order 
a sale of the ship, Ih, 

To restrain Eemoval of Ship out of Jurisdic- 
tion to Enforce Mortgage.] — The defendant, a 
Bpaniard, executed at. Bantander, in Spain, a 
mortgage to A. B. of a Spanish vessel, of which 
lie was the master, to secure the repayment by 
the defendant to A. B., or whoever in future 
might represent his right, a sum of money and 
interest; and' the mortgage deed contained a 
proviso that A. B., or whoever might represent 
him, might exact jiayment of the loan and in- 
terest at any time and in any manner, I'he 
plaintiff was the transferee of the mortgage, and 
the defendant and the vessel being at the port of 
Q,. within the jurisdiction, the plaintiff com- 
menced an action against the defeiulant to enforce 
the mortgage, and for an injunction to restrain 
the defendant from removing the vessel out of 
the jurisdiction, and duly served the defendant 
with a copy. of the writ. He now moved for an 
interlocutory injunction to restrain the defendant 
from removing the vessel out of the jurisdiction 
until the hearing : — Held, that the court had 
jurisdiction to grant such an injunction, and it 
was granted accordingly, Clarcring v. Agidre.^ 
5L. k, Ir. 97. 

No Original Jurisdiction in Admiralty.] — The 
admiralty court had no inherent jurisdiction in 
respect of mortgages of a ship. 'The Portsea, 
Hag. Adm. 84. 'The Ficmouthy 2 Hag. Adm. 
83, n. 


See also XXVI. 
Practice. 


Admiralty Law and 


9. Costs, 

Taxation of.] — Mortgagees’ costs will be taxed 
as between party and party,, in accordance with 
the practice of the court of chancery, and not 
as between solicitors and clients, where a decree 
has been made by consent that the mortgagees 
are to receive their/* costs, charges and expenses, 
properly incu.rredl” 'The Kestrel, L. E. 1 A. & E; 
78 ; 12 Jur. (N.S,) 713. 

Mortgagees are entitled to charges by their 
solicitors for attending to take particulars of 
other suits against the vessel to which they were 

7 



X. BOTTOMRY. 

1. iMtrmnents amoimting to^ 195. 

2. Valldifij, 

a. Matters affoctiug, 198. 

1. Authority of Master, 206. 
c. By what Law, 213. 

3. AllomaMe Item.% 214. 

4. Priorities, 216. 

5. Marshtllinfi, 220, 

6. Omdition of Loss or Payment^ 221 , 

7. Interest or Premium, 223. 

8. Jnrisdictum, 225. 

9. Praotice, 225. 

10. Costs, 22^. 


1. Insteuments Amounting to. 

' Maritime Risk essential Ingredient,] — A mas- 
ter, being in want of funds, and without credit, 
in a foreign port, executed an agi’eement with 
certain parties for advances to be made to . him. 
This agreement contained: the following ! con- 
ditions : that the master should draw a hiU of 
exchange, to cover such advances^ upon, the con- 
signees of the ship at the .port to .which he was 
proceeding ^ that within Thirty'^four days after 
his aiTiyal at such port he should discharge and 
pay . suOh Mil of ;exchahgef ^hd^Bintere^t which 
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not parties ; to costs of negotiation between rival 
incumbrancers which led to nothing, and to 
which the owners were not parties ; and costs of 
conference \vith counsel at a stage of the suit 
when it is not usual for a conference to be held. 
Ih, 

Texatious Arrest — Order to Pay.] — Mortgagee 
of four sixty-fourth shares of a vessel condemned 
in the costs, but not damages, occasioned by a 
wTongful arrest of the vessel. The Mjerateia, 
38 L. J., Adin. 40 : 20 L. T. 965. 


Priority over Material-men. ]- 
infra. 


SeaTlie Sherbro, 


rirst and Second Mortgagee.] — A first mort- 
gagee of a ship, with the concurrence of the 
second mortgagee, sold the ship and received the 
proceeds. The second mortgagee, being unable 
to obtain an account, filed a bill for an account, 
also charging that the defendant was liable for 
stores wdiich he had improperly allowed the mort- 
gagor to retain. The defendant alleged that the 
proceeds of the sale were not sufficient to pay ofi: 
his mortgage. The chief clerk, by his certificate, 
found in favour of the defendant as to the stores, 
but that he had received more than was due to 
him upon his mortgage. A motion by the defen- 
dant to vary the certificate was refused. Upon 
the question of costs : — Iield,that the defendant 
must pay the costs of the motion, but no costs of 
the suit on either side. Tamier v. Heard, 23 
Beav. 555 ; 3 Jur. (N.s.) 427 ; 5 W. R. 420. 

Ship in Possession of Material-men — Costs of 
Suit to realise Security.] — A mortgagee brought 
liis action to recover his mortgage debt. The 
ship was in possession of material-men, and, being 
sold, prodxiced a sum less than their claim 
Held, that the mortgagee was entitled to his 
costs up to the date of the sale in priority to the 
material-men. The Sherhro, 52 L. J., Adm. 28 ; 
48 L. T. 767 ; 5 Asp. M. C. 88. 


might have become due upon it, together with 
the money paid by way of premium for ejecting 
an insurance of the vessel during the intended 
voyage, and until the vessel had taken her de- 
parture from the port to which she was proceed- 
ing, on a further outward vojmge, as also interest 
on all such money as last aforesaid, at tlic rate of 
01. per cent, per" annum, from the time of pay- 
ment up to the time of such repayment ; and 
for securing the repayment of all such sums and 
interest, the master bound, pledged, mortgaged 
and hypothecated the ship, with hei’ tackle, 
apparel and appurtenances ; — Held, tliat such 
an agreement is not an instrument which can be 
enforced in the coiu*t of admh-alty ; it is not a 
bottomry bond, for tliere is no maiitime risk, an 
ingredient essential to its vitality. The Indomit- 
able, Swabey, 446 ; 5 J’ur. (N.s.) 632 ; and see 
Hill V. Snaw, infra, col. 206. 

Personal Obligation — ISfo Pledge on Cargo.] — ■ 
In a respondentia bond, the condition, after 
reciting that the money was lent upon the goods 
laden and to be laden on board a ship on her 
voyage out and home, was that if the ship should 
proceed on her voyage, and return within thirty- 
six months (the dangers of the sea excepted), 
and if the borrower within thirty days after her 
arrival should pay to the lender the sum agreed 
on, or if in the voyage and within thirty-six 
months the ship should be lost by fire, enemies 
or other casualties, the borrower should w^ithin 
six months after such loss pay to the lender a 
proportionable average on all the goods carried 
out and acquired during the voyage wirich should 
be saved, then the obligation to be void : — Held, 
that this w'as no more than a personal obligation 
from the borrow'er to the lender, and did not give 
the latter any specific pledge or lien on the home 
cargo, or the proceeds thereof. Busk v. Fearo/if 
4 East, 319 ; 1 Smith, 103. 

Payment not Dependent on Arrival of Skip.] 

—•A vessel having put into a foreign port in a 
damaged state, the master borrowed money of a 
merchant there for necessary repairs and dis- 
bursements ; to secure which he drew bills upon 
his owTior, and also executed an instrument wiiich 
purported to be an hypothecation of the ship, 
cargo and freight. By this instrument, the 
merchant who advanced the money forbore all 
interest beyond the amount necessary to insure 
the ship to cover the advances ; and the master 
took upon himself and his owmer the risk of the 
voyage, making the money payable at all events, 
and subjecting the ship to seizure and sale by 
virtue of process “out of the high court of 
admiralty of England, or any court of vice- 
admiralty possessing jurisdiction at the port at 
which the vessel might at any time happen to be 
lying or to be, according to the maritime law and 
custom of England,'* in the event of the bills 
being refused acceptance or dishonoured : — Held, 
that this not being such an hypothecation as 
could be enforced in the coTirt of admiralty, the 
payment of the money borrowed not being made 
to depend upon the arrival of the vessel, the 
merchant had no insurable interest in the ship. 
Stainbank v. Shejjpard, 13 C. B. 418 ; 1 0, L. B. 
609 ; 22 L. X, Ex, 341 ; 17 Jur. 1032 ; 1 W. R. 505 
■"■-Ex. Oh. 

Bill of Sale cannot he Construed as Bottomry 
Bond,] — ^Where the master, in consequence of 
damage sustained on the voyage, and the ship 
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becoming unseawortby, and no advances on loan 
■or bottomry could be obtained to repair her, sold 
Iier to the plaintiffs, who repaired and sent her 
with a cargo to her registered port in England,, 
but the owners refusing to ratify the sale, or 
•consent to the registry of the ship in the plain- 
tiff's’ names, put men on board to take })Ossession 
■of hei' and the cargo : — Held, that the bill of 
sale of the ship could not be treate<l as in the 
nature of a bottomry bomb as it was not intended 
so to operate. UUhjuuvij v, 4 Hare, lOtK 

Loan for ISTecessaries — Agreement that Lender 
may insure at Borrower’s Cost.] — A foreign vessel 
was in an English port, and the owner, being 
temporarily in England and in want of funds 
for the purchase of necessaries, made an agree- 
ment with the plaintiffs, by which, in considera- 
tion of their advancing him by cash or acceptance 
600L for necessaries supplied to and for the use 
■of the vessel, he thereby undertook to return 
them the amount so advanced, with interest 
and all charges, on the return of the vessel from 
Iier voyage. And the plaintiffs were thereby 
authorised “ to cover the amount advanced the 
■owner by insurance on ship, &:c,, out and home, i 
at owners cost.” In an action in rem for neces- i 
■saries in res}>ect of the amount so advanced : — ! 
Held (Brett, M.R., doubting), that the agreement ! 
was not equivalent to a bottomry bond. The \ 
miwnclb Bjorn. 54 L. J., Adm. 33 : 10 P. I). 44 ; I 
o2. L. T. 500 ; 33 W. R. 710 ; 5 Asp. M. C. 391— 
*G. A. See S. C. in H. L. ; 55 L. J., Adm. 80 ; li 
App. Gas. 270 ; 55 L. T, 06 ; 6 Asp. M. C.' 1— 

■ H. L, (E.) 


; being no maritime risk and no proof that the 
money was for the ship’s necessities, the amount 
could not be paid out of the proceeds of the ship, 
as upon bottomry. The Greem., 7 Not. of Cas’ 
'410/ '■ V 

A bottomry bond can onty hypothecate some- 
thing which is in danger oii peiasliiiig by mari- 
time risk during the time that the bond is run- 
ning, and therefore cannot validly pledge freight 
to be earned on a voyage after that maritime 
risk is ended and the bond is forfeited. The 
Btaffonlahlra^ Smitfi v. Bank of X. 8. Wbdea., 
infra, col. 200. 

Part not exposed to Maritime Risk.] — Abend, 
covering in part property not exposed to mari- 
time risk is bad as to that part, but may be valid 
as to the residue. The SiiUan, Swabey. 504 ; 5 
Jiir. (N.s) 1069. 

r AV'here a part only of goods hypothecated by 
a respondentia bond reaches its destination, such 
part is only liable to pay a proportional part of 
the money secured by the bond, namely, aceord- 
ing to the proportion that the value of the goods 
brought to their destination bears to the total 
yalue of the property on which the bond was 
given. Id. 

Lender on Bottomry has no Property in the 
Ship.] — The lender on bottomry acquires no 
property in the vessel ; his interest is jus in rem, 
not jus ill re, until so declared by the comt — Ter 
Sir \\hlliam Scott. The Todago^ 5 C. Rob. 218, 222. 


Nature of Bottomry Biscussed.' 
GlWmis^ 3 Term Rep. 247. 


-Meretone v. 


How Construed.] — Instruments intended to tw t * _ -n ji • 

effect bottomry are construed liberallv, as to f 

effect the intention. It is not necessary that sea after Bms.]-Action in assumpsit for money 

risk should be e.ypressly mentioned, if it is clear 

that the lender undertakes it. Sbmmds Hoda- ? 


Maritime Interest not Necessary but Material roreign Law as to Lien Material.!— The fact 
•Element.] Though maritime interest is not a that hy the law of the country in which the 
necessary element ot bottomiy, the rate ot bond is given, there is a lien ‘upon the ship 
interest is material in considering the ch.araoter furnishes a presumption in favour of bottomry 
■of the instrument. Xke Em■a■nc■q^atwn,l^y . Bah. as against personal credit. The XWtUa, 1 
12-t. W. I-ioh. 1. 


Master may hypothecate Ship Abroad, but 
■caunot bind Owners Personally.] — The master 
may hypothecate the ship abroad for necessaries ; 
but he cannot bind the owners so as to make 
them personally liable in admiralty. JohnmtY. 
8ktj>pl)i (or Shepweij or Shipway'), 1 Salk. 35. 
.8. 6',, Ld. Raym. 982 ; 11 Mod. Rep. 79 ; Holt, 48. 

Cannot make Owner Liable Personally.] 

— The master may bottomry the ship, and also 
make the owner personally liable for the advance. 
Sainsiui V. Bruffyington^ 1 Ves. Sen. 442 ; Idtd., 
Su[.)pL 87, 202 ; hut see Staindanh v. Shepjiarcl^ 
infra, col. 207 ; and The Bante^ infra, col. 222. 

No Maritime Bisk no Bottomry.] — Articles 
••appended to a charterparty signed by the master 
acknowledged the receipt of money on account 
•of freight, for which he had paid insurance, 
which with other moneys he agreed should be 
deducted from his freight “ on his safe arrival in 
London ” ; and in case his freight should not be 
:sufficient to pay the same, “ the debit shall be 
attained as a bottomry bond.” — Held, that there 


Admiralty Court — Prohibition refused . ] — 
Money borrowed by one on board ship at sea of 
another on board the same ship for the necessary 
use of the ship upon bottomry is payable by the 
shipowner ; and if not paid, the ship, is bound. 
Prohibition refused. Scarrehorrow v. lyrmSj 
and Cases, infra, XXYI. Admiralty Law and 
Practice. 

2. Validity. 
a. Matters affecting* 

Agreement for Purchase of Ship.]— A bottomry 
bond originally valid is not affected by any 
agreement by the bondholder for the puinhase of 
the ship, Heligoland, Swabey, 491 ; 5 Jur. 
(n.s.)1180. 

Bondholder — Communication of Bond to Mort- 
gagees.] — ^A bottomry bondholder is under no 
obligation to communicate the existence of the 
bond to the mortgagees of the ship, and is not 
affected by the owner concealing it from the 
mortgagees* Id. 
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Laclies.] — A mortgagee cannot set up, as | amount secured by bottomry. Before the bills 

a defence to a bond, the laches of the bondholder, arrived in England G. died, and the holders of 
unless his position has been thereby pi’ejudiced. the bond and bills failing to obtain either 
/;>, ’ ^ acceptance or payment took proccedinp on the 

bond : — Held, that they, having failed in obtaiii- 
Executed before Shipment of Cargo.] — A bot- ing acceptance or payment of the bills, were 
tomry bond upon ship, freight, and cargo for entitled to sue upon the bond, but that the i)ond 
necessary repairs to the ship, executed after the could not validly hypothecate freight, which had 
repairs done and the contract of affi'eightment, not been earned at the time the bond was |>ay- 
but before actual shipment of the cargo, is able. Tlie Staff'ord^^h hr. Smith y, JJrnil' of JSrw 
invalid as against cargo. TheJomttlfan Goodlme^ South Wales, S Moore, F. 0. (N.s.) -MB ; 41 L. J., 
Bwabey, 35;1 Adm. 49 ; L. 14. 4 F. C. 194 : 25 L. T. IBT ; 27 

L. T. 4r> ; 20 W. E. 557 ; 1 Asp. M. (J. 305— F. <!. 
Voyage Illegal,] — Transactions between the A bottomry bond may be given at the same 
owner and mortgagee of tlie vessel which might time with, and as a collateral security for, bills 
render the voyage 'illegal cannot invalidate a drawn on the owners for money so boiaxuved. 
bottomry bond given by the master to a bond Stalnhanh v. Shej^j^ard, ante, col. 196, 
hde lender, who" has only to look to the facts, When a bottomry bond on ship, freight, and 
that is, distress, absence of credit, and necessity, cargo has been given by the master of a ship as 
The j/ary jlm, L. E. 1 A. & E. 13. collateral security for a bill of exchange drawn 

by him upon the bondholders, on the understnud- 
Gonsideration — Pledging Credit.] — bond ing that if the bill is properly met by funds 
may be given, though money has not actually being placed in the hands of the latter, the 
been advanced, to a person who has pledged his bottomry bond will not be enforced, but the 
own credit for the expenses incurred. The Royal master or shipowners, .having placed no funds in 
A7'chi Sw'abcj, 269 ; 6 W. E. 191. the bondholders’ hands, give notice that they do 

not intend to meet it, the bond is not invalid 
Executed after Advance— Lien by Foreign as against the cargo, although the bondholders 
Law.]— In a foreign port, where the law gave a have conditionally acceptctl the bill, and liave 
lien for advances made for repairs, the master neither presented it to the master for payment nor 
consigned the ship to a merchant to get the protested it. The Onward^ 42 L. J., Adm. 6 1 ; 
repairs done, without any agreement being made L. E. 4 A. & E. 38 ; 28 L. T. 204 : 21 W. E. 601 ; 
as to bottomiy.* Shortly before the ship sailed 1 Asp. M.. C. 40. 

the master gave the merchant, at his request, a The lender on bottomry may take bills of 
bottomry bond : — The bond was held valid, exchange as collateral security. The Ariadtw^ 
The Laurel, Br, & Lush. 317 ; 11 Jur. (N.s.) 46 ; 1 W. Eob. 411. 

13 W. E. 352. S. C, on pleading ; Br. &c Lush. A bottomry bond is not invalid merely because 
191 : 33 L. J., Adm. 17 ; 9 L. T. 457. it is given as security for bills of exchange given 

at the same time. The JSmaiieijyatUm, 1 W. llob. 
Advertising for Loan.] — It is proper to adver- 124. 
tise before taking up money on bottomiy ; but 

the neglect of the master to do so does not affect Nothing Due on Bond — Held Invalid.] — On 
the validity of the bond. Ih, taking the accounts in a bottomry suit it was 

found that, after reducing the coinmissioui 
Maritime Interest.] — The absence of any pro- charged by the ship’s agent, which was excessive, 
vision for maritime interest does not make the nothing was due upon the bond Bond held 
bond invalid. Ih. invalid. The Roderick Rhu, Bwabey, 177; 5 

Given against Owners’ Order.]— A bottomry 

bond given by the master trading abroad a^iiiist Demurrage-Compromised Claim.] -A master 
the oixlers ot his owners to the agmnts of the ^ chartered ship liaving sold, a part of the 
owners beyond the sum to which his credit was to pav expenses of demurrage, the sluA 

Imnted bj’- the mvners, and without necessity:- .J subsequent voyage arrested in 

Held, invalid, Jhe Uehnnee, 3 Hag. Adm. 66. foreign port at the suit of the charterer. 'Hie- 
Lender not Bound to see to Expediency of charterer’s claim was, with the sanction of the 
Eepairs.]-A foreign lender on bottomry is not compromised tor a snm ot money, and a 

bound to see that the repairs for which he lends ^^end P‘y!^cnt ol that 

the money are expedient. The Vihilia, 1 W. *77?^ t ’ \ '^13 

7 ^da, 41 L. J.. Adm. 85 ; L. E. 3 A. K E. 542 ; 27 

L. T. 457 ; 21 W. E. 39. 

Agreement that Third Party should Kepay 

the Loan,] — Bottomry bond pronounced for not- Freight Earned on Subsequent Voyage — 
withstanding an alleged agi‘eeraent with the Liability.] — ^.Freight earned on a subsequent 
owner that the charterer, a partner of tlie bond- voyage held liable to satisfy a ]>ottomry bond 
holder, should pay the bond. T)ie Jlmteliff, given on a previous voyage. The Jacoh,\0,\loK 
2 Hag. Adm. 285. 245 ; commented on, L. E. 4 P. 0. 194, 

BEls— Collateral Security.] — A ship being Bond given by a Master forBepaira in time* 
mortgaged to G., sailed on a, voyage to Melbourne of his Predecessor,]— Bottomry bonds given by 
and back. On her arrival at Melbourne she successive masters for repairs done by order of 
, . . required necessary repair, and the agents having their ])redecessors, 'who had died, sustaiiuxL 

refused to. make further .; advances, upon' credit, The Wakefield, cited, 3 Hag. Adm. 8, 

" the master entered into a "bottomry, bond,'' 

hypothecating the Ship and heft :lre|ght;,-to,.3^1- , Exeessivo Premium. ]--lxGe^sive premium is- 
bourne,,., backv,..^nd ■mqt,Ar^toas.on,.for,.:.pronounoing tie bond ■ invalid,. 
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The Lard Cochrane^ 2 W. Eob. 312. 
Laurel, supra, col. 19i). 


Bond given on Land — Admiralty Jurisdiction.] 
— iSeiuble, a bottomry bond made on land cannot 
be sued on in admiralty. Auon., i Keb. 520. 

Bottomry Abroad — ProMbition to the Admi- 
ralty Befused, ] — The master bottomried the ship 
at Kotter<iani for repairs. Prohibition to the 
admiralty in a suit upon the bond refused. 
Chrurt v. Jluudeij, Comb. 135 ; Holt, 48. 

The admiralty has jurisdiction in liottomry 
whether the bond is given on land or at sea. 
Merrtoue v. Glhhons, 3 Term Rep. 2<>7. 

jUkI me post, XXVI. Admiralty Law and 
Practice. 

. XTsnry — Maritime Bisk,] — The usury laws ai-e 
2 mt infringed where the money lent is at mari- 
time risk. Sharpelvy y. Hude^ or Jlarrell^ cited, 
;2 Rolle, 48 ; Cro. Jac. 208. 

Bond given by Master held Invalid as against 
'Cargo Owner.] — ^A bottomry bond in ship, freight > 
and cai’go "was granted by the master at the port 
where tlie owner of the cargo resided. Adver- 1 
tisements for a loan on bottomry -were published, 
and the cargo owner was aware of them and of 
the distress of the ship, and that the cargo had 
been unloaded and reloaded, but no application ! 
had been made to him for an advance, nor any ! 
-exjjress notice given of the application for a loan : I 
— Held, that the bond w'as invalid as against the 
<!:argo owner. The Nuoca Loanem, 17 Jur. 203. 

Bond to Debtor to the Ship.] — A debtor to the 
.ship cannot lend on bottomry. The Ilehe^ 2 | 
'W. Xiob. 140 ; 7 Jur. 504. lint me neu-t Otm. j 

The bond is not vitiated by the fact that the ! 
lender was indebted to the ship when the advance i 
was made ; it is bad pro tanto onlv. The Hebe, i 
.2 W. Rob. 412. " ■ I 

1 

* Bottomry Bond to Ship’s Agents — Held Valid.] | 
— A bottomry bond in favour of agents abroad | 
who undertook the superintendence and ordering j 
of repairs, after communicating with the owners i 
of ship and cargo, without intimating that they j 
intended to take bottomry security until just 
before the ship sails, pronounced against. The 
JJare, 15 Jur. 518. 

A bottomiy bond is not invalid merely because 
the advance secured by the bond is made by 
agents of the sliip, provided that they could not 
be expected to advance on the personal credit of ! 
the owners, and gave the master an op],)ort unity j 
of obtaining an advance on the owners’ personal ! 
credit elsewhere by refusing such an advance. | 
The Stafvrddilre^ Smith v. Banli of Xew South I 
HA/C.V, 8 Moore, P. C. (x.s.) 443 ; 41 L. J., Adm. 
49 : L. R. 4 F. C. 134 ; 27 L. T. 4(1 ; 20 W. R. 
557 ; 1 Asp. M, 0. 305— P. 0. 

Bond given to stranger in foreign port acting 
as ship’s agent, she being in great distress, held 
valid. The Tartar, 1 Hag, Adm, L S. P.. The 
1 W. Rob. i. 

'Bond given abroad, ])artly for the benefit of the 
shipowners’ agent, who threatened to arrest the 
ship, intended to cover simple contract debts 
for goods supplied to the ship on the agent’s 
guarantee, held valid. The Ilermy, 3 Hag. ’"Adm. 
404. ■ ' - " 

'Objections to bottomry bond, that it was 
iven to the ship’s agents, that the money dis- 


>S. P., The bursed was to be repaid by bills on the owner, 
that the repairs to the ship were improvident, 
■ and that she ought to have been sold, overruled, 
.sdlction.] TheLord^ Coehmue^ 2 W. Rob. 312. 
nd cannot 

X 520. 1 ^ Or Invalid, according to Circumstances.] 

I — A. & Co, agreed to purchase at Akyab cargoes 
he Admi- for F. Sc Co,, A. Sc Co. to be secured by 

d the ship hypothecation of the bills of lading and a fixed 
111 to the freight of 5^*. per ton. Whilst the ship was 
refused, loading one of the cargoes, A. & Co. advanced 
about 540L for ship’s disbursements, but upon 
liottomry hearing that P. & Co. had stopped payment, 
3 V at sea. hiduccd the master to execute a bottomry bond 
both for the advances already made and also for 
uAW 4ND fRtther sum of small amount : — Held, that the 
first advances were made partly upon personal 
security and partly upon the margin of freight^ 
r laws ai-e ^^^rI could not therefore be secured by a subse- 
s at mari- <iucnt bottomry. The Bmjnre of Peaee, 30 L. J., 
rlf cited, Adm. 12 : 21 L. T. 763. 

Held, also, that the further advances "were too 
trivial to render the bond valid with respect to 
,s against them. Tb. 

p, freight ship’s agent took a bottomry bond, without 

t thcp^irt hiTuiry as to its necessity or application, for 

Adver- Rioney lent partly to pay for landing charges of 
mblished. ^ cargo shipped by himself, which had Iieated. 
m and of The bond was held invalid. The Itoyal Stuart^ 
;argo had ^ Hpinks, 258. 

, plication ' An agent lending on bottomry is bound to see 
!, nor any ! f^i^ Rppll< 2 ation of the money. lb. And see 
or a loan : ; The BJioderdeh Dim, infra. 

;'ainst the ^ . .r. , ^ 

ur. 203. given for Master’s Private Debt.] — The 

mastei* cannot hypothecate the ship for a debt of 
tor to the own. King v. Perry 3 Salk. 23. 
flehe 2 * ' ■ ■ 

t Cum! j Recapture ~ Hypothecation by Mate for 

Hliat the ! Salvage.]— In case of capture and recapture, the 
3 advance I iRRte In the absence of the master can hypothe- 
Vie Hebe, i for payment of salvage, Parmeter 

’ i V. Todhunter^ 1 Camp. 591. 

, , ^ I Bottomry by Executor of Deceased Part 

i Owner in Good Credit.] — A bottoinrybond- 
I i holder had advanced money bona fide, with 

I knowledge of a previous mortgage of the ship 
^ M and of all other circumstaiices. The bond was 

/la . .le} executed by the executor of the deceased sole 
owner, who had himself already made the 
necessaiy advances for the ship, and who had 
. ^ ample credit, and also by the master, who had 

^ r ] ' been appointed by the executor, the bond, 
ma( c y mortgagees, was pronounced 

Tedit of Dimregani Cadlo, 3. Hag. Adm. 

lortuiiity | 

personal , Necessity alone justifies Bottomry.] — To 
^advance. | authorise a captain to hypothecate a ship or 
cw; South I freight for repairs, the , necessity for such 
J., A^dm. hypothecation must exist .: if, tlierefore, an 
20 W. R. agent of the shipowner in a foreign port lias 
sufiicient funds in his hands for the repairs, the 
rt acting captain cannot hypothecate. Lyall y. HieMfZl 
ress, held Beav. 616. 

. P., The i consent of a managing part owner to a 

bottomry bond binds his co-pwners, and is strong 
-fit tbe evidence of the necessity of the bond. The Iloyul 
irrest the Swabey, 263 ; 6 W. B. 101* 

Lct debts Cams^ col 207, infra, 

e agent s . ^ , 

ag. Adm. — — Where no Personal Credit,] — Bottomry 

can only be given where money cannot bo 
t it was obtained on -personal credit. The Sydney 
oney dis- ■ 2 Hods. 1. • • 


m 


M' 


r\ 





SHIPPINa— X. Bottomry. 





It is the vital principle of bottomry bonds Part of Cargo Saved.] — Bottomry bond on 

that they shall have been taken where the ship- ship, freight and cargo, to be paid twenty-one 
owner is known to have no credit — Per Lord days after the ship’s arrival in London, and not 
Stowell. The JShelson., 1 Hag. Adra. 169, 175. to be payable if the ship and cargo be lost or 
Before resorting to bottomry the master must cast away. The ship ■was abandoned as a total 
ascertain that the supplies cannot be procured loss before reaching London ; part of the cargo 
upon the owner’s personal credit. The Elhza. was sold and the proceeds brought to London, 
Heath orn y, Barlmj^ 1 Moore, P. C. .5. and part carried to England in another ship. 

The only ground upon which the master of a There was no proof that the ship could not 
sliip is justiiied in resorting to bottomry bonds, have been repaired. The bond ]>ronouiiced for. 
and upon which the court has jurisdiction to The Hei}haniMy\h 
enforce such bonds, is the inability of the master 

to obtain money upon personal credit for refitting Bottomry of Cargo — ^WheuTalid.] — The 

the ship, or for payment for the repairs and cargo cannot be bottomried unless %vhere the 
dispatch of the vessel. On a sale of a bottomry ship and freight are insufiicient. Where the 
bond by auction at a foreign port at tlie lowest bond was upon ship and cargo only, the freight 
rate oJBfered, an agent of the charterers and sole was applied in discharge of the bond before the 
owners of the cargo, "who was at the same port, cargo was resorted to. The Dowthorj>ej 2 
expressed his willingness to advance what was W. Rob. 73. And see O/m* infra, cols. 209, 210. 
necessary upon the personal credit of the owners; 

though it was not proved that the bondholders By Substituted Master.] — Bond given bj" 
had notice of the offer at the time the bond was substituted master to the merchant who ap- 
■given, the admiralty court pronounced against pointed him, held valid. The Rulncon, 3 Hag. 
the bond, and the sentence was affirmed on Adm. 9. 
appeal. The Prince of Saxe^Cohiirg.^ Soares v. 

3 Moore, P. C. 1. Abandonment by Shipowner — Bond by Sub- 

See also infra, h. Authoeity of Master. stituted Master. ]--The shipowner having* aban- 
doned, a substituted master gave a^ bottomry 
. . . . ^ bond to a holder of a collateral security. Bond 

Shipowner Bottomry in Case of Neces- The£:omw,’deyCadU.,smlMm.l. 

sity.] — The shipowner may bottomry his ship, 

if he cannot otherwise obtain money, for the j. -n js i \ 

ship’s necessities ; though the mastel does not Arrest.]~Bond executed by 

Join in the bond. Such a bond will rank before “aster while under arrrest held yalid, fhe 
a ])iior mortgage of the ship. The Puke of 1 

Bedford, 2 Hag. Adm. 29T. . t. ^ ^ ^ 

Excessive Premium — ^Refusal of Chancery to 

Lender must ascertain Keoessity.] - The 

lender on bottomry must ascertain that neces- the plaintifE on bottomry, payable 

sity for bottomry exists, and that without the on the retui-n of the ship irom the , and 

money the ship cannot proceed. Whether he is the East 

bound to see to the application ot the money India Company 1 he hart India Company broke 
advanced, qutero. TU Orelm, 3 Hag. Adm. 75. "P and the owner sued them and 

’ *■ > = recovered damages, but not to the tull value ot 

the ship. The bottomry bondholder brought his 
Bond for Eepairs before Voyage begun, and bill in chancery to have satisfaction out b£ the 
given after Voyage ended.]— A bottomry bond money so recovered, but his bill was dismissed ; 
may be valid whatever the niunber of voyages a court of equity will not assist a bottomry 
the adventure includes, provided such voyages bond which carries an unreasonable interest, 
are intended or consented to by the owners. A j}a,i(l,i v. Turner, 1 Eq. Ca. Abr. 372. 
bond given in payment of repairs rendered 

necessary by an accident which occuiml before ^ j p ^ and Bad in Part.]-A 

the commencement of a voyage, and datel after bottoLy bond may be good in part and bad in 

vl “Z", 9-3 P“t. ne Tartar,! Hag. Adii 1 ; The 

Manj Anne, i hot. of Cas. 376 ; 10 Jui. 2u3. | Augusta, 1 Hods. 283 : Tho 

Osmanlifd W. Rob. 198 ; 7 Hot. of Cas. 322 ; 

Repairs Improvident.]— See The Lord The Heart of Oak, 1 W. Rob. 204:. Ami see The 

Cochrane, supra, col. 202. Pmplre of Peace, supra, col. 202. 

Eor Repairs, given to Consignees of The court of admiralty has power to reduce the 

Charterers — Bills ' of Exchange.] — A. bottomry premium on a bottomry bond, if excessive. The 
bond given just before the ship sailed, for Heart of Oak, supra. 

money due for repairs, to the consignees of Bottomry bond pronounced for under sus- 
the charterers, they having been directed by pieious circumstances; of 1.96H. lLs\ 6^/. 
the charterers to value upon the owner” for claimed upon the reference, 475Z. IU\ iid. only 
other than trivial expenses, sustained. Bills of allowed ; no costs of suit given to either party ; 
exchange given at the same ..time do not affect cost of the reference given to the shipowners, 
the validity of the bond. The St -CcHierine, The Gauntlet, IS ilui, U'd. 

'3 Hag. Adm. 253,. ' ' ' ■ ; 

^ ‘ . A bottomry bond may be good In. part, though 

Cargo— Bottomry or Sale' for Repairs.]— The void for the residue. Where, therefore, a bottomry 
whole cargo may, be bottomried, , or pai’t.of if bond wslb given by the master at New York, as 
sold, to pay for repairs to the ship, provided the well for advances to obtain his discharge from 
cargo owner- is thereby benefited.- arrest, at the instance of the consignees, on 

3 0. Rob. 240, 261,.,'';“ V;].;/ .accouut of damage_ done on the voyage to- ^ 

, I ..y-''' ' 
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part of the cargo, as, for payment of the ' 
port duties ami other disbursenients necessary 
to enable the ship to prosecute lier Toy age, the 
judicial committee (reversing so much of thei 
decision of the admiralty court as rejected 
the bond in toto) sustained the bond to the 
extent of the sums advanced for necessary sup- 
plies and payments of the port duties. Thu 
Prince George. Sm ith v. Gould^ 4 Moore, F. C. 21. 

Bond given in Port of Owner’s Country,] — 

The master may hypothecate ship and cargo 
thougli lying in a port of the country in which 
the owners reside, provided he has no means of 
communicating with the owners, Za Ymiiel. 

1 Dods. 273. 

Bond given before Voyage commences — 
Quasre.] — Whether a bottomry bond given in 
port pi’ior to the commencement of a voyage is 
valid. The Jenny. 2 W. Eob. 5. 

Bond by Master of British Ship in this 
Country.] — F>otttomry bond granted by the 
master of a British vessel in a port of this 
country upheld. The Trident, 1 W. Eob. 29. 

Money lent at Cowes for repairs and service 
of a British ship, whose owners resided at New- 
castle, held not to be matter for bottomry. The 
Zoehiel, 2 W. Eob. 34. 

In Jersey.] — Bond given upon a British 

ship in Jersey : qiuere, whether it is valid. The 
Barbara, 4 C. Eob. 1. 

In Ireland.] — bond given in Ireland 

on a British ship held valid. The BJiadamanthe, 

1 Bods. 704. 

Bond given to free Ship from Arrest.] — A 

bottomry bond given to free the ship from arrest 
at Malta for a debt due from the owner to his 
agent there on a general account, held valid. 
The Osmanli, 3 W. Eob. 198 ; 7 Not. of Cas. 
322, 

The mere fact that by the law of the port in 
which the bond is given the ship may be 
detained does not make a bom I, otherwise 
invalid, to be valid. The Angnsta, 1 Bods. 283. 
And see The Mersey, supra, col. 201. 


Arrest for Salvage.]- 

infra, col. 206. 


-See The Sultan, 


Bond to meet Consul’s Charges.] — Bond given 
at British consul’s instigation, in great part for 
payment of his commission, upheld. The Zodiac-, 
1 Hag. Adm. 320. 

To defray Debts incurred on previous 

Voyage.] — Money lent for the payment of debts 
incurred in a previous voyage not matter for 
bottomry. The LocMel, 2 W. Eob. 34. 

To pay off Previous Bond.] — The amount 

of a previous bond given in the same voyage, 
having been paid off, may be included in a new 
bond given on the same bnt not on a subsequent 
voyage. The Tolvo, Spinks, 185. 

Bemble, that payment of one bottomry bond 
is a good consideration for a new bottomry bond. 
Bohson V. Zyall, 2 Ph. 323, n. ; 3 Myl. & Cr. 
403, n. ; 11 Jar. 179, n. See S, C., 8 Jur. 969 
(on exception to report). 


Por Insurance Premiums.]— -The master put- 
ting into a foreign port of distress has no autiio* 
riry to insure the ship and freight for perfonning 
the residue of the voyage, and has no authority, 
therefore, to grant a bottomry bond on the ship 
to pay for the premiums of such insurance. 
Ttie Serajina-, Br. & Lush. 277. 

To free from Arrest for Salvage.] — Where a 
vessel is lying stranded, and the master cannot 
communicate with the owner, the master, in 
order to tranship and send on, may on his own 
authority give a respondentia bond to release 
the cargo lying under arrest for salvage. The 
Sultan, Bwabey, 504 ; 5 Jur. (N.S.) 1369, 

Charges for Unloading Outward Cargo.] — 

Every disbursement at a foreign port necessary 
to enable a ship to prosecute her voyage, made 
in, or about the ship herself or her crew, is a 
proper subject for bottomry. Charges upon the 
unloading of the outward cargo are such neces- 
sary disbursements. The Bdnwnd. Lush. 211 ; 
30 L. J., Adm. 128 ; 2 L. T. 394. And see Lush. 
57 ; 29 L. J., Adm. 76 ; 2 L. T. 192. 

Buch disbursements must be for charges for 
which the owner or master of the ship is liable ; 
those for which the consignee of the cargo is 
liable are not the subject of bottomry. Ih. 

Average Contribution.] — debt for general 
average contribution, arising in respect of an 
outward voyage, being a personal debt only, is 
not a sufficient foundation for a bottomry bond 
oh the ship for the voyage homeward. The 
North Star, Lush. 45 ; 29 L. J., Adm. 73 ; 2 L. T. 
264. 

Consul's Expenses in Suppressing Mutiny.] — 
E.xpenses incurred by the British consul in a 
foreign port, the crew being in possession of the 
ship and the master in irons, in connection with 
a mutiny on board, and reinstating the master 
in his command, held a good foundation for 
bottomry bond, although at the outset of the 
matter nothing was said as to giving a, bond. 
The Gauntlet, 3 W. Eob. 82. 

Dsury Laws — Bottomry no Infringement of.] 

— Bottomry is not invalid as contrary to the 
usury laws, because of the sea risk. Sharpley v. 
Harrell, Cro. Jac. 208 ; Soomo v. Glean, Biderf., 
pt. 1, 27 ; Mason v. Ahdy, Holt, 738 ; Chesterfield 
(^Earl of ') v. Janson, 2 Ves. Ben. 27, 124, 142 ; Jog 
V. Kent, Hard. 418 ; Baherts v. Trent ayn, 2 Eolle, 
47 ; Cro. Jac. 508 ; Appleton v. Brian, IKeb. 711, 

Bottomry bond payable whether the ship 
return or not sail, bad for usury. Hill v. Smm, 
i 1 Keb. 358. 

Foreign Ships trading to East Indies— 7 G-eo. 1, 
st. 1, c. 21.] — ^Validity of bottomry bonds on 
foreign ships trading to East Indies. Sumner v. 
Green, i H. Bl. 302. 


b. Authority of Master. 

Agent for Cargo Owners.] — The character of 
agent for the owners of the cargo is imposed upon 
the master by the necessity of the case, and by 
that alone. The master is invested by presumption 
of law with authority to hypothecate the cargo, 
on the ground that the ovrners have no means of 
expressing their v^dshes ; but when such means 
exist, when communication can be made to the 
owners, .thp character of agent is no longer 
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imposcfl oil the master, because the necessity patch oir the vessel for the completion of her 
which creates it does not arise, llte voyatre ; and that the master should be unable to 

nfra. obtain such advances upon })ersonal credit. The 

Prince of Saicc- Cob Sooren v. PoJin, 3 Moore, 
Agent for Owner of Ship.] — If the master C. 1. * 
orders repairs for his ship, or borrows money on a ■ 'xiiough the debts which a master in need of 
bottomry bond in order to execute the repairs, repairs in a foreign port has incurred may be 
be is the agent alone of the owner of the ship personal, he rna}” bori’ow money n[)on boitomiy 

in ordeiing such repairs and borrowiug^money. of ship, freight and cargo to pay them from any 

JScnsofi V. Piincofh 3 Ex. 641 ; 18 L. J., Ex. 161) ; one not liis creditor. 'J he Karnoli, supra. 

14 Jur. 218— Ex. Ch. See S, C, infra. 

By Mate — Capture and Becapture.l — A mate, 
Master cannot hind Owner beyond Value of the absence of the captain, lias a i-ight to 
Ship.] — The master cannot by bottomry bind the hypothecate the ship for the puri)Osc of paving 
owuiers beyond the value of the shij). Ano)u Ca. the salvage to the recaptors. Parntrtec v. Tod- 
in Ch., pt. 2, 238. Irunter, 1 Camp. 541. 

necessity alone Justifies.] — The master may 

hypothecate the ship only in case of necessity. Conmunioate with_ Owners. ]-Brfovo 

J/tm., Holt, fi.ol ; 3 kllc. 23. S. 1\, resorting to bottomry for raising necessary sup- 

Chsr Hob 11 ’ plies, it is absolutely necessary, where practicable, 

' a bottomrV bond executed by the master of a notice should bo given by the masto to the 
ship cannot be supported against the owueis if ' vessel, and an allegation tlmt such 

the master, at the time of executing the bond, ""’nw msolvent is no excuse for not corn- 
had other resoMoes for obtaining the necessary 

supplies for the ship. v. Zi/««. 2 Ph. «fl>y declared insolvent, and the ownership of 

323 n. ; 3 Myl. & C. i.oS, n. : 6 t. J., Ch. 11.5 ; 11 thejessel vested in his assigimcs, to whom snch 
Jur. 179, n. a. P.. Zmll v. UU-U, supra, col. 202 ; “"“'t then bo given. I he Jtar- 

The Boyal Arch, supra, col. 199. 7? Spore P. 0. CN.S.) 4b4 ; 39 L. J 

The obligee in a bottomry bond also chartered IV ^ ^ 

the ship for the homeward voyage Held, that, Vldll. , ^ - -r ■ 

from the time the charterparty was made, the British ship, a charter froni London 

sum that would become due for ti,e freight was to Callao, put into Melbourne tor repairs. Jhe 
a resource of the captain, applicable to procuring »‘'‘«tei^ who was also a part owner, teaimig that 
such suras as were necessary to discharge expenses, the ship wnghts would, unless thoir claims were 
J)nl,«ou V. Lmll, supra. Awl .w supra, paid.detam the vessel, and that she might thus 

col 202 Pe unable to fultil her charter, raisetl the neces- 

sary funds from the ship’s assets at Melbourne 
Law of the Plag.]— The extent of the authority bottomry bond of the shi}) and freight 

coTiferre<l on the master of a vessel to bind the Held, that the bond was not invalidated by the 
owners either of the ship or of the cargo is derived absence of a previous communication betwee.n 
from, and governed by, the law of the flag. The tlie master and the co-owner. The Stagords'hhre, 
Karnah, 6 Moore, P. C. (N.S.) 136 : 38 L. J., Adm. ^ Moore, P. C. (N.s.) 443 ; 41 L. J., Adm. 49 ; L. K. 
57 ; L. li. 2 P. C. 505 : 21 L. T. 159 ; 17 W. R. 1028. ^ H C. 194 ; 27 L. T. 46 ; 20 W. U. 557 ; 1 Asp. 

M. 0. 365— P. C. And see S, C„ 25 L, T. 137. 

No Power to Bottomry before Voyage begun.] Held, also, that the mortgagee of a ship cannot, 
—Tlie master has no power to hypothecate the tor the purposes of such previous commnnica- 
sbip before the voyage is begun. JAaterw Baxter, tioii as is necessary bet-ween the party hypo- 
Str. 695. " ' thecating the ship and the owner, be deemed an 
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57 ; L. E, 4 1\ C. 505 ; 21 L. T. 159 ; 17 W. R. 1028 
— P, G, Sec >S'. C. infra. 

Tlic possibility of commimicatioii with tho 
owners of the ship or cargo must be construed 
by estimating the cost and risk incidental to the 
delay from the attempt to make such communica- 
tion, and the probability of failure after every 
exertion made. Ih. , 

Bottomry bond granted at New York by master 
•of a vessel whose owners lived at 8t. John's, New 
Brunswick, between which place and New York 
there was telegra[)hic comrannication. The 
lenders had previously acted as agents for the 
;ship, and there had been no communication with 
the owners ; bond held invalid. The Onantal^ 7 
Moore, F. 0. J98 — P. C. Eeversing 3 W. Eob. 2-13. 

8emble, a bottomry bond given by tlie captain 
of a shi[) at a foreign port is not necessarily void 
because there was time during the ship’s stay at 
.such port for the captain to have written home 
to his employers, and to have I'cceived an answer. 
GlamM v. Lanq. 2 Ph, 310 ; 10 L. J., Gh. 429 ; 
llJur. (M2. 

A plea, alleging that the bottomry bond was 
executed by "the master without any express 
authority from the defendant *, and that, at the 
time when the .same was executed, the amount 
of the costs and expenses exceeded the amount 
of the value of the ship when repaired, and all 
the freight that could be earned by the voyage, 
.should the vessel arrive at its destination ; and 
that the defendant, so soon as he received notice, 
abandoned the ship, and all right and title to the 
same, and all freight in respect of the voyage, 
.and did never ratify the act of the master : — 
Held, bad. -Benson v. Duncan, Ex. 344; 18 
L. J., Ex. 169 ; 14 Jur. 218— Ex. Ch. See S, C. 
.supra, col. 207. 

^ee also supra, a. MATTERS AFFECTING 
Validity, and infra, 3. Allowable Items. 


Power of Master to Bottomry for Eepairs.]— 

See Miller v. Potter, ante, col. 17, and Cases 
isupra, col. 203. 

Cargo — Power to Hypothecate.] — A master has 
power to hypothecate the cargo as well as the 
ship for a reasonable purpose only, for the benefit 
•of the ship and cargo. JIussef/ v. Christie, 13 
Yes. 599 ; 9 East, 426 ; 9 E. R. 585. 

Where it appeared that at a foreign port, at 
which the master, had taken in necessary sup- 
plies, the owner of the vessel had a recognised 
agent within the possible and ]_)robable know- 
ledge of the person making the advance -.—Held, 
that the bottomry bond given for such advance 
wa,s void. The Falthftdd^l L. J., Adm. 81. 

The existence of the iiece.ssitY which the 
maritime law rec|uires to validate the hypotlie- 
-cation of the ship and cargo- by bottomry, is to 
be ascertained by evidence in the usual manner, 
the meaning of the term “ necessity” in respect 
of hypothecation by the master being analogous 
to Ies meaning in other parts of the law. The 
Barnah, 6 Moore, P. 0. (N.s.) 136: 38 L. J., 
Adm. 57 ; J.. E. 2 P. 0, 50.5 ; 21 L. T. 159 ; 
17 W. E, i02S— r. 0. Bee S. C., supra. 

The necessity, which will validate the hypothe- 
cation of a cargo by bottomry,' is a high degree 
•of need, arising when choice is to be made of one 
•of several alternatives, under the -peril of severe 
loss, if a wrong choice should be made. And 
any combination of events which should prevent 
the completion of the voyage witii proiit, unless 
money should be obtained by Viottomry, would 
raise the question whether there was need for 


bottomry in such high degree as to create, a 
necessity. If, though the repairs are complete, 
yet the ship cannot leave the port until they are 
paid for, the completion of .re}>airs is an imma- 
terial fact in estimating the degree of need for 
bottomry. Ih, 

A shipmaster has authority to bottomry cargo 
as well as ship at a foreign port to enable the 
ship to prosecute her vo^mge ; and the shijp 
owners arc liable to indemnify cargo owners if 
the cargo is attached or sold by the bondholders, 
without regard to the question of the validity of 
the bond. Anderston Fonndnj Co. v. Laie, 7 
Ct. of Bcvss. Oas. (3rd ser.) 836, 

A ship on her voyage from Newcastle ^to 
Lisbon came into collison and put i nto Leith for 
repairs. The master and mate were owners p)f 
the ship and incurred a debt of 580^. to the ship- 
broker, which included damages payable to the 
other ship, repairs, and other charges. Only a 
small part of this wa.s chargeable against cargo, 
the bulk being chargeable against ship and 
freight. The master had no means, except 861, 
and bottomried ship, freight and cargo for 5001 
The cargo owners refused to consent to bottomry 
the cargo. The ship and cargo were sold for 
155Z. ‘.—Held, that, except as to freight, the bond- 
holder had no right against the cargo, as the 
master had no power to bottomry^ it under the 
circumstances. JJymond v. Sootf, 5 Gt. of Bess, 
Gas. (4th ser.) 196. And see Cases supra, cols. 
203,204. 

Cargo Bottomried— Indemnity against Ship- 
owner.] — ^A ship was damaged by perils of the 
sea, and the master hypothecated, by a bottomry 
bond, the ship, freight and cargo, amongst which 
were the goods of the plaintilf. The ship ami 
freight not realising the amount borrowed, his 
goods were attached in the admiralty court 
uutil contribution was paid by him towards the 
difference due to the obligee of the bond, and he 
was obliged to pay his proportion of the' costs of 
the suit instituted in the admiralty court:— 
Held, that he could maintain an action against 
the owner of the ship on an implied promise to 
indemnify. Benson s, Diuwan, 3 Ex. (M4 ; 18 

L. J., Ex. 169 ; 14 Jur. 218— Ex. Ch. 

Buty to communicate with Owner of Cargo.]— 

The master of a ship, being only the agent of the 
cargo ill special eases of necessity, is bound, 
when circumstances permit, to communicate 
with the owner of the cargo before he docs any 
act which seriously affects the value of the 
cargo. The Onward, 42 L, J., Adm. 61 ; L. E. 
4 a" .k E. 38 ; 28 L. T. 204 ; 21 W. E. 601 ; I Asp. 

M. 0. 540. 

A master, therefore, putting into Port Louis, 
Mauritius, for repairs to his ship, and intending 
to raise money for those repairs upon bottomry, 
not only on ship and freight, but also upon 
cargo of an imperishable nature and belonging 
to one firm residing in (Treat Britain, is bound to 
communicate with them before having recourse 
to bottomry ; otherwise the bond is invalid. /?/. 
Bottomry bond upon ship, freight, aTid. cargo. 
Urr n-f si, Swedish vessel 


taken up by the master of a small Bwedish vessel 
at a port in Bweden, Part of the cargo was 
consigned to England -Held, that; considering 
the distance between Bweden and England, an<I 
the means of commumqation, it was essential to 
the validity of the bond, so far as the cargo was 
concerned, that the- master should communicate 
with the owners of the cargo before resorting to 
hypothecattoh :.of the cargo, as he could have 


’ 1 ] 



SHIPPING— X. Bottomry. 



obtained an answer within a period not incon- 
yenient with regard to the exigency of the 
circumstances of the case. The Bonajfarte^ 
Willdnmti y, Wihon.^ 8 Moore, P. C. 459. 

The master during the voyage executed a 
bottomiy bond hypothecating the ship, freight, 
and cargo. The cargo was not perishable, and 
the master could have communicated with the 
owners of the cargo before executing the bond : 
— field, that the master should have communi- 
cated with the owners of the cargo, and that the 
bond was invalid in respect of the cargo. The 
Hamlmnfh^ 2 Moore, P. C. (Nr.8.)2S9 ; Br,& Lush. 
253 ; 33 'L. J.. Adm. 116 ; 10 dur. (K.S.) 600 ; 10 
L. T, 206 : 12 W. R. 628— P. C, 

Whether a master of a vessel without funds or 
credit must communicate with the owners of the 
cargo before hypothecating the ship, freight, and 
cargo, in order to enable himdo pay the expense 
of the necessary repairs of the vessel, is a 
question which can oni}^ be decided by the cir- 
cumstances of each particular case. 

The master before giving a bottomiy bond on 
ship, freight, and cargo, is bound, as against 
owners of cargo, to communicate both with the 
owners of ship and the shippers or consignees of 
cargo, where such communication is under all 
the circumstances reasonably practicable ; but 
not otherwise. The L^sh. 

L. J., Adm. 137; 6 L. T. 259. 

The defence that a bottomry bond is void for 
want of communication with the shipowner or 
cargo owner must be specially pleaded. Ih. 

The master, before he hypothecates the cargo, 
ought, if he has the means of doing so, to com- 
municate with the owner ; and this is not merely 
to give the owner an opportunity of advancing 
the requisite funds, but also to give him an 
opportunity of unlading the cargo ; although he 
cannot do this without payment of the entire 
freight. The Lhxle, L. R. 2 A. & E. 254 ; 19 
L. T. 71. 

What Communication to Owner Sufficient.] — 

To justify a master in giving a bottomry bond on 
cargo where communication with the owners is 
necessary, a mere statement of injuries sustained 
by the ship and of the consequent necessity for 
repairs entailing considerable expense, unaccom- 
panied by a statement that a bottomry bond is 
proposed, is not a sufficient communication ; the 
law does not require the owners from such 
premises to draw the conclusion that the ship 
and cargo must be bottomried ; although it may 
not be required that the words “ bottomry of 
cargo ” sbouhl be used in the communication, the 
fact itself should be stated, or at least the 
necessity for a bottomry bond should be an 
obvious and irresistible inference from the cir- 
cumstances stated. The OimarA^ supra. 

A commimication detailing the disasters to the 
ship, anti the probable expense of repair, but not 
expressing the intention to bottomry the cargo, 
and requesting the owners of cargo to wait for 
further information, is not, where any communi- 
cation is necessary, sufficient ; more especially 
where the information as to the bottomry has 
been given to the shipowners, but withheld from 
the owners of cargo ; and under such circum- 
stances the owners of cargo are not bound to 
conclude that the master will resort to bottomry, 
or to reply to the communication,. ' Ih 

A master cannot bottomry a ship without 
communication with his owner^ if ~ communica- 


hypothccate the cargo without communicating- 
with the owner of it, if communication with such' 
owner is practicable. Such communication must 
state not merely the necessity for ex])enditure, 
but also the necessity for hypothecation. Klein.- 
wort V. Casm ^larrlUtmu of (rcnotf, 2 A])p. Cas.. 
156 ; 36 L. T, 118 : 25 W. R. 608 ; 3 Asp, M. 0, 
358— P. C. 

A statement by the master of the injuries, 
sustained by a ship and of tlie repairs necessary 
is not a sufficient communication with the owners, 
to justify him in giving a bottomry boiiiL upon, 
the ship and cargo, if unaccompanied by a state- 
ment that such bond is necessary. Ih. 

The mere receipt by the owners of the cargo of' 
general information that the ship is tiamaged, 
and in need of repairs, docs not impose upon 
them the duty of supplying money for suclr 
repairs without further information. Ih. 

A Swedish vessel, bound from a port in Sweilen 
to PI all, was driven, by stress of weather, to put 
back into another port in Sweden. This took 
place in ISiovembcr, 1848, Ten days afteiwards. 
the cargo was unladen, and the ship found to be 
greatly damaged. The repairs were completed, 
and the cargo reloaded. The master at once' 
communicated with the owners of the ship resi- 
dent in Sweden, who, being without funds, con- 
sented to the master taking up a bottomry bond 
for payment of the necessary repairs, and the 
British consul at the port wdiere the vessel lay 
WTote on behalf of the master, and as his agent, 
to the consignees at Hull, informing them of the- 
damage sustained by the vessel, but made no- 
application for money, nor referred to the 
necessity of repairs. No answer was made tft- 
this letter, and the master, in March, 1849, 
hypothecated the ship, freight, and cargo, for the- 
money borro\ved for the repairs : — Held, that 
such letter to the consignees wms a sufficient 
notice to authorise the master raising money bjr 
bottomry on the cargo. The Bonaparte^ Wllhhn.^ 
son v. WlUon^ 8 Moore, P. C. 459. 

Bond given to meet Expenses caused by- 

Cargo Owners’ Belay — Deduction from Freight.] 

— WTiero the master was obliged to sell pari ot 
the cargo abroatl to defray the ships’ expenses 
and gave a bond on cargo for further advances, 
the owners of the cargo, if they causeti the <lelay 
which occasioned the expenses, cannot refuse- 
payment of any part of the freight oi* deduct it 
from the sum due on the bond. The Awfenora.^ 
1 Bods. 382. 

Bond given to Consignee of Cargo.]— A 

bottomry bond given to consignee of cargo, there- 
being a consignee of ship in the place, uphekl ; 
it not being shown that the lender wnis a warn 
that bottomry was not necessary. The jXelson, I 
Hag. Adm. 169, 

Hypothecation of Cargo before Shipment.] — 
The Jonathan Goodhue., Swabey, 33, supra, col. 199. 

Hypothecation of Freight— Advances Deduc- 
ted.] — A. chartered a ship then on an outward 
voyage to load a cargo in Cuba for LorHlorq 
agreeing that his agent should make such 
aclvances in Cuba as he should think the ship 
required. The master bottomried the ship and 
freight before she reached Cuba. Certain sums, 
w^ere advanced by tlie agent in Cuba ; and in 
the bondholder’s suit against the shij) and freight 
A. brought into the registry the freight less "the 
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sums a<Ivanced in Cuba : — Held, that such 
deduction was properly made. The i^tandard^ 
6 W. 11. 222. 

Hypothecation of Ship, freight and Cargo — 
Bights of Cargo Owner.] — The holder of a 
bottomry bond on ship, freight, and cargo, is 
upon conclusion of proceedings by default against 
ship and freight, entitled to the full freight in 
■payment of his bond and costs ; the owner of 
cargo who has paid the freight into court, is not 
entitled to a reference as to tlie amount due on 
the bond, although part of the cargo was sold by 
the master and the proceeds applied to ships’ 
expenses before the bond was executed. T/ie 
Gem of the Kith. Br. & Lush. 72, 

Amount of Freight — Beduction of Insurance.] 
— The charterer may deduct from the freight 
payable to a bottomry bondholder the premium 
for insurance of part of the freight advanced 
according to stipulations in the' charterparty 
before the bond was granted. The Catherine^ 
Swabey, 263 ; 5 W. B. 829. 


c. By what Law. 

Where Ship is Foreign.] — The owner of cargo 
who ships it on board a foreign vessel, ships it to 
be dealt with by the master according to the law 
of the flag, that is, the law of the countiy to 
which the vessel belongs, unless that authority 
be limited by express stipulation at the time of 
the shi}>ment. Therefore a bond made by the 
master of a foreign ship hypothecating cargo 
laden on board such ship, if valid according to 
the law of the hag of the ship, will he enforced 
•by the English admiraltj^ court, on the arrest of 
tlie ship and cargo at the port of Loudon (the 
port of discharge within the meaning of the bond), 
although the conditions imjiosed by English law 
as essential to the validity of such bond have not 
been complied wuth. The Gaetano and Maria, 
51 L. J., Adm. 67 : 7 l\ D. 137 ; -ieL.T. 835 : 30 
W. B. 766 ; 4 Asp. M. G. 470— C. A. 

The validity of a bottomry bond taken up in 
a foreign port upon a foreign ship, freight, and 
cargo, the owners of the cargo being English, 
and the ship and cargo being proceeded against 
in England, is to be governeil by the general 
maritime law, and not by the lex loci contractus, 
or the law of the country to which the vessel 
belongs. The Hamhuvqh, 2 Moore, P. C. (K.s.) 
289 ; Br. Lush. 253 ; 83 L. J., Adm. 116 ; 10 Jur. 
(In .8.) 600 ; 10 L. T. 206 ; 12 W. B. 628— P. C. 

A master of a French ship contracted to carry 
a cargm, the property of the plaintiff, from the 
West Indies to Liverpool. The ship being sea 
damaged put into a port of refuge for repairs, 
to meet the charges of which the master hypo- 
thecated the ship, freight, and cargo. The P’reiich 
law is not in force either at the place where the 
charterparty was executed, or wdicre the cargo 
was shipped, or the port of refuge where the 
ship w^as repaired. Upon the arrival of the ship 
at Liverpool, proceedings were instituted in the 
admiralty court upon the bottomry bonds execu- 
ted by the master, to which suit the owmers (the 
defendants) being P’rerich subjects and domiciled 
in France did not appear, relying on the French 
law that the owner of a ship may in all cases 
free himself from the acts and engagements of 
the master, in all that concerns tl'ie ship and 
voyage, by the abandonment of .the ship and 
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: freight. The value of the ship being insutBcient 
; to satisfy the bonds, the plaintiff, in order to save 
I his cargo, paid the remaining sum due upon the 
' bonds, costs, &:e., and then suctl the defeiidants 
as upon an implied indemnity ; — Held, that he 
was not entitled to recover. Lloyd v. Guihert^ 

, 6 B. & S. 100 ; 35 L. J., Q. B. 74 : L. B. 1 Q. B. 
115 ; 13 L. T. 602 — Ex. Ch, Affirming 10 Jur. 
(K.S.) 949 ; 12 W, B. 953. 

East India Trade,] — The ,7 Geo. 1, c. 21, s. 2, 
wdiich prohibits loans of money on bottomry of 
vessels designed to trade in the East Indies, has. 
since the other restrictions upon the East India 
trade have been removed, been repealed by 
implication. The India^ Br. <5c Lush. 221 ; 33 
L. J., Adm. 193 ; 12 L. T, 316. 

Power of Master to Bottomry — Law of Flag.] 
— Fer Erie, C.J. bee The Karnali, 6 Moore, F. C. 
(N.s.) 136 ; 38 L. J., Adm. 57 ; L. B. 2 P. C. 505 j 
17 W. B. 1028. 


3. Allowable Items. 

Premiums of Insurance — Advance Freight.] — 

A charterer may deduct from the freight payalffe 
to a bondholder the premium for insurance of 
part of the freight advanced, according to stipu- 
lations in the charterparty before the bond was 
granted. The Catherine, Swabey, 263 ; 5 W. B, 
829. 

Expenses of Ship at Port,]^ — All expenses 
incurred in the port where the bond is given 
relating to the ship or crew, being expenses for 
which the master or owner of the ship is liable, 
and being necessary to enable the ship to pro- 
ceed on her voyage, may be allowed. The E(L 
mond, Lush. 21 i ; 30 L. J., F. 128 ; 2 L. T. 394. 

Law Expenses.] — The agent of a ship abroad 
applied a balance of freight in discharge of law 
expenses relating to the ship’s business, and took 
a bottomry bond for other payments, for which 
there was a lien on the ship : — Held, that the 
amount of such law expenses could not be 
deducted from the bond. Ih. 

Commissions.] — Where a cargo is unshipped, 
stored and transhipped at a foreign port, and a 
respondentia bond is given to defray the cliargcs, 
the court, though considering the custom of the 
port, will not allow as items in the bond any 
commissions beyond a reasonable amount, calcu- 
lated upon a pi’inciple of quantum meruit. The 
Glenmamia, Lush. 115. 

Commissions charged at St. Thomas’s of two 
per cent, on the value of cargo for storage, and 
of two and a half per cent, for landing and re- 
shipping, disallowed, and in lieu thereof reason- 
able sums, allowed. XI), 

Commissions of five per cent, on cash advances 
reduced to two and a half per cent., according 
to the practice observed in the- registry. Ih. 

Commissions on freight in respect of the 
vessels chartered to tranship disallowed. Ih. 

A usage to establish a light to deduct com- 
missions for. obtaining, the charter from the 
freight as against the holder of a bottomry bond 
must be distinctly proved. The Karnah, infra. 

A commission of two per cent, on the value of 
ship and cargo, in addition to ten per cent, mari- 
time interest on the sum advanced, charged for- 
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management of the ship’s business in port of cannot be the subject of bottomry. The Ocea?i, 
distress by the lenders on bottomry disallowed. 2 W. Rob. 429, 466. 

The Calypeo, 3 Hag. Adm. 162. 

Commission for unshipping and care of cargo, Advances to pay previous Debts.] — Advances 
and wages advanced to crew abroad, disallowed, niade for the ship’s service, to pay debts incurred 
The Cognac. 2 Hag. Adm. 377. before the advances, may be included in a 

bottomry bond. The ITche. 2 W. Rob. 412; 

Advance to Master.] — Advance of money to 4 Not. of Gas. 361 ; 10 Jur. 227. 

master for aUeged services in taking care of the f„Hlier as to Allowable Items, supra, cols, 

cargo and for personal expenses was not aliowecL 
as charges on cargo. The Glenmmma., 

In a suit on a bottomry bond hypothecating 
“ ship, cargo, and fi'eight,” it appeared that the 
master had before bottomry obtained advances 

■on account of freight from the charterers : — . i tvewr 

Held, that the obligee had no claim to freight so Marshalling.] See .intra, col. — , 

a-dvaiiced by the charterers prior to bottomiy, . • 

provided the advances were made bona fide. Master s Wages.] The claim of 
The JOmiak^ 6 Moore, P. C. (K.s.) 136 : 38 L. J., his wages earned ami disbursements 
Adm. 57 ; L. R. 2 P. C. 505 ; 21 L. T. 159 ; 17 quently to a voyage, during which 
W. R. 1028. bond had been given on liis shi}), ti 

over the claim of a bondholder. 7 

Sums Advanced for Disbursements.] — Sums L. T. 287 ; 1 Asp. M. C. 563. 
advanced for disbursements jjartly upon persomd A bottomry bondholder is entitlec 
security and partly upon security of freight over the claim of a master for wag 
cannot be made the subject of bottomry. previous voyages. 

Mnpire of Peace, 39 L. J., Adm. 12 ; 21 I.. T. The master of a French lugger e: 

tomry bonds on ship, freight, and 
bound himself ])crsonally by the 

Cost of Insuring Bottomry Doan.]- — Charge for ship arrived at her port of destinat 
insuring part of the money lent on bottomry at bonds were indorsed to the owners c 
.a bottomry premium disallowed. The lender who instituted a suit against ship, 
must insure by a separate contract on his own cargo, to enforce payment of the 
-accoimt. The BoddingtoM, 2 Hag. Adm. 422. master afterwards instituted a suit 

ship and freight for wages. The 

Simple ContraetDebts— Wages.]— The inquiiy the .ship were insufficicut to pay tli_e 
before the master was, what sum of money on a the proceeds of the ship, together wit 
particular clay was due and payable upon a and the value ot the cargo, were suib 
certain bottomry bond, and what was necessary bonds as well as the wages of th 
for discharging such other demands against the that the master was entitled 

ship as tverc necessary to be discharged, and of '^’^’'ages paid out of the jiroceeds ot tin 
■defraying such expenses as it was necessary to portion of that fund was app 
incur to enable the ship to proceed home : — Held, the payment of the amount due o* 
that a private debt of the captain was not within » * 

the meaning of the inquiry, although it might ^ p‘ 

prevent bis returning with the ship. Dohaou v. Bottomry bond on ship, freight 
LyalL 2 Pin 323, n. ; 8 Jur. 069. See 8. C.. pi'oceeds of ship and freight insulhci 
3 'MyL eSc Cr. 453, n. : 6 L. J., Ch. 115 ; 11 Jiin that though tlie master bound liin 
179, n., su})ra, cols. 205, 207. "^ond, and was also a part owner o 

Hold, secondly, that a sum of money which the owue.rs of part of the cargo coul 
was requircil for the purchase of stores and right to be tiaid his wages aiul d. 

payment of wages at <a port into which the ship priority to the bondholder.^ Tin 

put on the homcwartl vovage was within the Adm. 29 ; L. R. 2 A. 6: .F. 260. 

meaning of such inquiry, although, on the par- '-t’he general rule that a master wl 

ticiilar day named, such sum could not be hiraselfaswellasshipandfreiglitror 
Rehnitelj^ foreseen. Ih, of bottomry bond is not entitle<l 


4. PiaORITIES. 



Seamea^s Wages.] — Seamen’s wages earned and paying for them, gives credit to the master 
before the giving of bond are to be preferred and owners, and stands in a diiferent position 
to the bond. Thu Vnlon, Lush. 128 ; 30 L. J., from a tradesman supplying ; his claim, thei’e- 
Adm. 17 ; 3 L. T. 280. fore, <loes not take precedence as a claim under 

Bond on ship, freight and cargo, ship and a bottomry bond. The FlurdeFtnickal^'d^'L,.}., 
freight insufficient to pay the same, suit by sea- Adm. 110 ; 13 W. K. 1000. 

men against ship and freight for wages, the A bottomry bond is preferred to a claim of 
owners of the cargo allowed to defend, because necessaries previously pronounced for, the neces- 
having an interest in the administration of the saries having been supplied before the bond. The 
fund, but the claim of the seamen ultimately W’dllam I\ or d, Lush, 09 ; 29 L. J., F. 109 ; 

])ronounced for, as superior to that of the boini- 2 L. T. 301. * 

holder, and therefore to that of the owners of 

tiie cargo deriving through him, Ih. Merging Claims.] — ^A cause of necessaries was 

^ ^ n ... instituted in a county court, and subsea uentlr 

Payment on Account of Wages.] — Wages transferred to the court of admiraltv. The 
are preferred to a bottomry bond given before petition in the court of admiralty alleged that 
the wages are eaiiietl ; and one who has paid the a bottomry bond was given as security for the 
wages at the masters request. 2 he WHllaoi F amount due for necessaries: — Held, first, that 
infra. And see The Mary Arm. 0 Jur. the claim for necessaries merged in the bottorarv. 


Wages Paid by Bottomry Bondholder.]— 

Bottomry bondiiokler paying wages of crew’- in 
order to save expense of their detention by order 
of court given priority in respect of such payment 
over all other claims. 21ie Kammerherle Rosen- 
hr ants. 1 Hag. Adm. (>2. 

The court will not, uidess upon application 
being made to it, sanction the repayment of 
wages to bondholders out of the proceeds of the 
sale of a ship. The Cornelia Henrietta^ L. E. 1 
A. E. 51 ; 12 Jur. (IT.S.) 396 ; 14 W. E. 502. 

Disbursements and Wages Paid by Shipowner.] 

— A shipowner i)aid wages and other necessaiy 
disbursements in respect of a ship upon which a 
bottomry bond had been given. The ship was 
sold at the suit of the bondholder Held, that 
such payments being made without leave of the 
court the shipowner was not entitled to priority 
over the bottomry bond. 'The Janet Wllmi, 6 
W. E. 329. 

Ship, Preight and Cargo Bound— Priorities.]— ■ 

Bottomry bond against ship, freight and cargo. 
Judgment by default against ship and freight ; 
as against the cargo the" bond eontested .-—Held, 
that the bondholder is entitled to payment out 
of the freight, and that the cargo owner has no 
right to have it kept in court for payment of his 
costs, in the event of the bond being pronounced 
invalid against cargo. The Lord Coehrane. 1 
W, Eob. 312. 

Scotch Law — ^Arrestment — ^Preight — G-eneral 
Average.] — Consignees of cargo subject to a 
claim for general average on board a ship sub-, 
ject to bottomry sold it upon the terms that the 
price should include freight, ‘‘the average and 
bottomry bond to be for account of and settled 
by sellers.” The bill of Jading w’-as indorsed to 
the purchasers, who 2 ‘etained part of the price to 
meet a balance of freight. A creditor of the 
owmer and master of the ship subsequently used 
aiTestments in the hands of the holder of the bill 
of lading : — Held, that the arrestees were account- 
able for so mueh of the freight as remained in 
their hands at the date of the arrestment without 
deducting the amount of the bottomry bond, to 
which they had not acquired title until after the 
an'estments ; and that the arrestments attached 
the amount due to the ship for general average. 
Ranldny v. Tod, 8 Ct. of Sess. Cas. (3rd ser.) 914. 


Viaticum of Master and Crew.] — TJie viaticum 
of master and seamen of a foreign ship arrested, 
in this country by bottomry bondliolder is ]mid 
before the bond. The Constroielu, 15 W. E. 183. 

Mortgages.] — A bottomry bond is entitled to< 
priority of payment over a mortgage during the 
voyage for which the bond was executed'; but 
when due, should be enfoi’ced within reasonable 
time, and a voluntary agreement on the pait of 
the holder to postpone i)ayment under it alters 
its character totally, and substitutes a contract 
over which the admiralty court, at least, has no- 
jurisdiction. The Royal Arek, Bwabey, 269 ; 
6 W. E. 191. 

The charterer of a ship in a foreigii port, wJio- 
had notice of a prior mortgage on the ship and 
its future earnings, agreed with the master, who 
was also owner, to advance on bottomry such a 
sum as should be necessary to equip the* ship for 
the homeward voyage, and a bottomry bond was 
accordingly executed ; but the necessary cost of 
the outtit exceeded the amount of the bond: — 
Held, that as against the mortgagee he was not 
entitled to set off the excess against the sum 
coming due under the cliarterparty. Roison v. 
Lyall, 2 Ph. 323, n. ; 3 Jilyl. k Cr. 453, n. ; 6 
L. L, Ch. 115 ; 11 Jur. 1794. And see tit. IX. 
MOETGAGE. 



ildYixnces made subsequently to the bond imder bottomiy. The bond was dated the 12th October, 
the authority of the charterparty. The Salucua^ 1858, and was secured on the ship and freight. 

^ 1 ‘ H ’ 8 L. T. Jl. b. P., A second bond on the ship, freight, and cargo, 
Ihe Standara^^ supra, col. 212. dated the 11th December, 1858. was granted at 

^ ^ _ , , , ^ , Odessa ; and a third, also on the ship, freight, 

Bock Bues.]— A person who has advanced and caigo, dated the 1 8th January, 1859. at sVra. 
money for the purpose of discharging dock dues xhe balance of the proceeds arising from the Wie 
■stands in the same position as the dock company, of the ship and from the freight, was insumcient 
and his claim ranks with pilotage and towage to discharge all the claims under tiiese bonds 
claims, and has priority over the claim of a pield, that, in order to leave a fund for the 
holder of a bottomry bond of a previous date, payment of the first bond, tlie court could not 
I lie St. Lawrence. 49 L. J., Adm. 82 ; 5 r. D. compel the owners of the cargo to contriUmte to 

^ the liquidation of the two last executed bonds, 

, T. • t-i n . a T Tir • 1 long as the proceeds of the ship and freight 

Lien for Ireiglit Preferred.]— W. shipped at not exhausted. Ih 

Hayti, on teard the ship “ Galam,” a cargo for The general rule that a master who has bound 
Europe. The ship during the voyage became as well as ship and freight, for the 

umseaworthy, and put, m at Angra, where she payment of a bottomry bond, is not entitled to 
was condemned and the oai-go discharged. The payment of his own claims in prioritv, will not 
captain took up a sum of money on the secimty bo acted upon, where the bottomry bondholder 
of the cargo, and grantocl a respondentia bond ,vni not be prejudiced by the master being paid 
for the amount, payaWe w^i interest on the before him. Where the master gave bonds on 

n W. ship, cargo, and freight :-Held. Wt his claim 
chartered the ship Mary J^e, of which C was for wages and disbursements should have prioritv 
master and owner, to proceed to Angm and fe ch over those of the bondholders, and that the asset's 
borne the cargo. The “Mapr Jane’ proceeded should be marshalled accordingly, llur 
on her voyage, and on her rotum she was by bad oUmv, E. E. 1 A. & B. 41 fi) Jur. (s.s.) 27; 
weather driven ashore at Scilty, and it became 71 T 440 • 11 W B 189 ^ ^ 

necessaiT to uns^^^^ was received court acting upon equitable princi)>Ics, 

^ assets to be marshalled except in 

rwlnn Iaj!? iofi which one oi; tlie 

w. M tt M»* til. S? SSii 0 E. ‘t? '? “T r?!'- 

.. H„i,u,ei...«a .™„«h i Mp, s," K 'iCE'i'ffSltT / 7" 

A Co. thereupon, instituted a suit in the admiralty T 47"^ ? l. -J ? 

w In 'S'! ‘wiiero 'there are several bonds, some binding 

by an otdei ot that court . Held, first, that as tpe shin 'inrl frfqfvhr nfiiAva *77411 

the cargo could mot be carried to its destination eargo^ ke court kf 'admiriltv w i \na"i4 

C. had earned his fieiglBj aii^ the cargo, and another from the ship and freight, 

cargo for freight, and that such lien was ,pre- Trident 1 Wm T^h 99 i> tL 
ferable to the claims under the respondekia 9 Jur ^ 

■bdnd, (MMi) ' 3 • 

^ ^ ^ I S’reight Owners. l-T-Wher^} a ship and 

r ;'.550 1 Jf2 'B. 495 j 8 freight are bottomried, the owners boine* different* 
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SMp and Cargo Owners.] — Where there is a 
bottomry bond upon ship alone, and another 
upon cargo alone, claims for pilotage, towage, 
.and wages satisfied out of proceeds of ship and 
■freight "pro rata, and not out of freight miiy. 
Ld Co}istu)W(f.u 2 W. Rob. 460 ; 4 ISot. of Ca. 
ol2 ; 10 Jur. 845. 

IDiiferent Bonds on SMp and on Cargo.] —Three 
bonds of bottomry granted upon the same Tessel ; 
two of the bonds granted upon the ship alone, 
the third bond upon the cargo only. In mar- 
-.sliailing the assets the court directed the two 
bonds upon the shi]) to be paid out of the 
})rocecds of the ship exclusively ; the bond upon 
the cargo to be paid out of the proceeds of the 
freight in the first instance, and the cargo only 
held liable if the ])roceeds of the freight should 
be insuthcieiit. La Oomtancla , 2 W. Rob. 404 ; 

4 Xot. of Ca. 285 : 10 Jur. 845. 

Ship and Freight to he exhausted before 
dargo.] — In bottomry, ship and freight must be 
first exhausted before resort can be had to cargo. 
The Prhwe Megent, cited in The Bowthorgje^ 2 
W. Rob. 73, 85. 

6, Condition of Loss oe Payment. 

Abandonment of Voyage.] — A bond becomes 
payable upon the abandonment of the voyage 
■■agreed upon, in the bond. The licligoltinil^ 
Swabey, 491 ; 5 Jur, (N.S.) 1180. 

‘‘ Constructive Total loss.”] — The master, in 
order to raise money for necessary repairs, hypo- 
thecated the ship and freight. The bottomry 
bond contained a clause which provided that 
the obligation should be void if the obligors 
should pay in consequence of the loss of the ship 
such an average as by custom would have become 
due on the salvage, or if the ship should be 
utterly lost, cast away or destroyed, in conse- 
quence of the perils of the sea. The ship, on her 
homeward voyage, met with such bad weather 
as to be obliged to put into an intermediate port, 
ill a damaged state, and after being surveyed 
Avas found unseaworthy, and sold, while existing 
'in specie, for a sum less than the amount of the 
bond : — Held, first, that the doctrine of construc- 
tive total loss does not apply to a bottomiy bond, 
as in the case of an insurance between insurers 
and insured, and the bondholder ivas entitled to 
the entire proceeds of the sale of the ship. The 
Great Facipf-^ 6 Moore. P. C. (N.S.) 151 ; 38 I 
L. J., Adm.‘45 ; L. R. 2 P. C. 516 ; 21 L. T. 38 ; 
17 W. R. 933. 

Hold, secondly, that the clause in the bond did 
not apply Avhen the ship remained in specie, 
though so much damaged that it would have cost 
more to repair her than she Avas Avorth. Jh. 

Insurance on Constructive Total Loss.] — The 
-condition of a bottomry bond provided for its 
defeasance on payment of the amount of the 
bond, ‘^o.r, in case of the loss of the ship or 
vessel, sucli an average as by custom shall have 
become due on the salvage, or if on the vo 3 mge 
the ship or vessel should be utterlj^ lost, cast 
awa,y, or destroyed.” The ship having become 
a constructive total loss, the bondholder, by a 
decree in the admiralty court, obtained payment 
to him of the proceeds of the ship, which had 
been paid into court, and AAdiich were insufficient ; 
the court holding that a bottomry bond vms only 


discharged by payment or by an absolute total 
loss, and that the condition pimdding for defeas- 
ance on payment of such average as custom 
should have become due, did not refer to the 
case of a constructive total loss. In an action 
by the bondholder on a policy of insurance upon 
the bond: — Held, that the doctrine of con- 
structive total doss was not applicable to a policy 
of insurance on bottomry, and that the condition 
of tlefeasance did not apply to the case of a 
constructive total loss. Bloomfield v. Southern 
Imuraaice Co., 39 L. J., Ex. 186 ; L. R. 5 Ex. 192 ; 
22 L. T. 371 ; 18 W. R. 810. 

Voyage not completed through Act of Master, 
or impossible.] — When money has been advanced 
on bottomry, and the completion of the voyage 
is prevented by the act of the master, or by 
some impossibility which the bondholder cannot 
control, he may convert his security un(.ler the 
bond into a debt upon personal credit. Bond 
granted in London stipulating that the money 
should be paid Avithin tAA"enty*four hours of the 
ship’s arrival in the United States. The ship 
sailed and put into Pljnnouth, where she Avas 
condemned as unseaworthj. The bond Avas 
pronounced fox\ The Dante, 2 W. Rob. 427. 

A., intending to go a voyage, eaters into a 
bottomry bond, but the ship not going the 
voyage, but lying all along safe in the port of 
London, the court decreed the defendant should 
lose the premium, and the bondholder accept of 
his principal with usual interest. DeguiUler v. 
Depeister, 1 Vern, 263. 

SMp arriving, but of no Value.] — A bottomried 
ship Avas captured, recaptured, repaired^ salved, 
and then arrived at her destination. She Avas 
not Avorth the amount of the bond, repairs and 
salvage: — Held, that the holder could recoAmr 
upon" the bond. Joyce y. Williamson, 3 Dough 
162. 

SMp abandoned as Constructive Total Loss.] — 

The bond is payable although thcA’essei is driven 
to a port for repairs ; and although she is 
! abandoned as a constructive total loss. The 
Armadillo, 1 VV. Rob. 251 ; 1 Kot. of Gas. 75. 

In this case the hottomr^^ bondholder is not 
entitled to salvage. Ih. 

Salvage — Total Loss.] — Where there is an 
actual loss, the lender in bottomry is not entitled 
to salvage. The Aline, 1 W, Rob. 111. 

Money lent on Adventure — SMp lost by Fault 
of Owner,] — Debt on bond for 200h ; conditioned 
to be void on payment of 125?. within twenty 
days of the ship’s arrival. Defence that the ship 
AA^as disabled and did not arrive. Replication 
that she was disabled through' the neglect of the 
defendant in allowing her to fall into disrepair : 
— Judgment for the plaintiff. Dattin v. Doioriah, 
Lntw. 268. 

Deviation — Bond payable thougb SMp lost.] — 
Bill in chancery by obligor in a penal bottomry 
bond to pay 40,?. yxer month for 50?. The ship 
was to go from Holland to the Spanish islands 
and so to England. She Avent to the Spanish 
islands, took in Moors in Africa, and so to Bar- 
bados, and perished afterwards. The plaintiff 
being sued on the bond, sought relief in chancery, 
pretending that the deviation was on necessity. 
The bill was dismissed save as to the penalty. 
Anon, Ca. in Ch., pt 2, 130. 
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the amount of the loan and intercHt, and the' 
additional premium of 10 per cent. ; — Held, that 
the additional ]>remium of 10 per cent, could not 
be enforced against tiio cargo, but that the bond* 
holder was entitled to interest at -i per cent, 
from the date when the bond became payable 
until payment. The Sophht Cook^ -1 P. 1), 


Money was lent upon an obligation to repay 
the same, with interest, upon return of the ship 
from -the specified voyage, unless 'the borrower 
should prove her loss. She deviated from the 
voyage, and was afterwards lost : — Held, that the 
money was payable, Wejfteni v. Wfldt/, Skinner, 


Pleading*.] — fiction of debt on bottomry. 

Defendant pleads that the ship sailed from L. 
to B. without deviation, and was lost on her 
voyage home. Replication, that she deviated by 
vsailing from B. to J. Rejoinder, that the alleged 
deviation was because of her being pressed into 
the king’s service ; absque hoc, that she deviated 
after being pressed. Demurrer : adjudgeil for 
the plaintiffs. Willh/ms v. 8te((dman^ Skinner, 
HR) ; Holt. 12(;. 


Bottomry. Bond not providing for Payment of 
Interest.] — The master of a Danish vessel being 
'without funds or credit at Hamburg, in order to 
obtain necessaries to enable his vessel to pn^cced 
on a vojmge to xifrica and back t<‘» Loiulon, 
obtained a loan on the security of instrumeid s by 
'which he pledged his vessel and hound himseif 
for the repayment of the sum advanced within 
I six days after the arrival of the vessel in Loin ion. 
No stipulation was made for interest of any 
kind : — Held, in an action of bottomry instituted 
against the vessel, that the instruments were 
, valid bottomry bonds, and that the holders were 
entitled to payment out of the ])roceeds of tlie 
vessel of the .sum advanced, together with ‘1 ]>er 
cent, interest from the time when the b('»uds 
became due. Tka OeeiUe, -I P. D. 210 ; 40 Ij. T. 
200 ; 4 Asp. M. C. 78. 

In a bottoimy bond taken at Calcutta, blanks 
had been left where the .rate of interest ought to 
have been expressed; the court pronounced for 
the bond, with such interest as the ivgisti'ar 
should find to have been usual on such risks at. 
the time and })lacc the bond was taken, Tkr 
Ch(ituj(\ Swabey, 240 ; 5 W. R. 547. 


Bill of Adventure — Pleading Loss by Perils of 
Sea.] — Action on bond to proceed on voyage 
and return, dangers of the sea excepted — or if 
the ship be lost before the return or jiayment, 
to be void” ; plea, the shi]) was lost ; demurrer 
on the ground that loss by perils of sea w^as 
intended. Demurrer overrnled, the plaintiff 
should have replied that the ship was lost by 
defendant’s fault. JBoddlnffton v. Wotfon^ 2 Keb. 
7()8, 


Insurance by Lender on Bottomry.] — See post, 
Godilart v. Garrett, post, tit. B. Marine INSUR- 
ANCE ; StavihanJi v. Shej^pard, ante, col. 19(>. 


Interest, from what Date.] — Where the 
bottomry bondholder is resident abroad, and has 
no agent in this coimtiy, interest will not be pay- 
able prior to the arrival of a power of attorney to 
receive the principal. The JMau BrumuBek, I 
W. Rob. 28. 

First decree in bottomry suit. Interest from 
decree to payment out of proceeds of ship refused. 
The 'Exeter, 1 C. Rob. 178. 


by order ot the court, a sum ot money wiiicli Excessive Premium-Power of Court to reduce;’ 
proved largoi- thaii the amount finally pro- _.nie court of admiralty has power to reduc-i 
nounood to he <lue to the bondholder, the bone - premium on bottomry bonds, but exer<‘ises it 

hoWer was nevertheless held entitled to the full oantion. Premium reduced from to I2i 
ordinary interest upon the latter sum trom the pg,. cent, on a voyage from Itochelio to London. 

the bond becoming due lU Mm, nit, 3 Hag. Adm. 377. S. P.. TV/b Zo,t!a,- 

Lush. 211 ; 80 Ij. J,, Adm. 128 ; 2 L. T. 894. ^ “ 

The rate ot interest ordinarily payable upon a Tim court,' judging the premium to !)ec.-cce.ssivo, 
bottomry loan and the premium themon after will refer it to the registiL and morehants to be 
the safe aryival ot the ship at the end of. the risk iiedueed 7he IlunUe'a I usli *>1 
is 4 per cent, per annum, and a provision, in a s^e 'infra,' col. 227. as to 

bond eiiteinil into by the master of a ship, pro- (.fie power of tlic regi.strar to reduce exoo.ssive 
VK'hng for the payment of 10 per cent, per annum pi-eniium 
interest is not binding on the owners of ship or ^ 

cargo, provided the provision wc« onteml into court of Equity.] -The phiintiffl lent 

^ money on bottomry ot a ship cliartcred to the 

L. I. 78(3 ; 4 iisp. M. O, - J. India Company, who broke her U]> in Imlia. 

The bondholder brought his bill to have salusLie- 
Premiums besides Interest.] — A bottomry bond t ion out of damages recovered against the (unn- 
on ship, freight, and cargo }>rovided for payment pany by tlie shipowner. Bill dismissed — for a 
of a bottomry loan, together with interest at 8 court of equity will never assist a bottomry 
per cent., at or be-fore the expiration of five days bond which carries an unreasonable interest.” 
after the arrival of the ship .at her port of dis- Bandy v. 'Turner, Eq. Ca. Abi*. 872. 
charge. The bond further . provided, tlmt an * 

additional premium of 10“ per cent, oh the loan Does not Invalidate the Bond,] — 'Thu 

should become payable if default was-jnacle in Zord Ouehrane, 2^7 AlohBU2, 77te Zaurel,, 

payment. The ship havin'g- arrived at - her port supra, cols. 199, 201, 
of - discharge, default was ma(le in- payment of - 

the bond, and a suit'wBs mst.itut-ed'bythe'bond- Dsury Laws.]— Sec Sharpley v. IZide, 

holdm* aguinst ship, freight^ and reicovpr 
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8. Jurisdiction. 


A bottomry bond given by a master with the 
consent of the owner, upon a British ship, lying 
in a British port, for a new voyage, cannot be 
sued upon in the court of admiralty ; but it is 
otherwise if the ship was lying in a foreign port. 
The Iloijal Areli^ 8wabey, 269 ; 6 B. 191. 

The court has juristUction in the case of a 
bottomry bond given by a British subject on the 
occasion of his ]>urchasing a British ship abroad, 
and raising money for her outfit to return home 
and a new vovage. The Ilelvjoland. Swabey, 
49i : 5 Jur. (n‘.S.) 1179. 

The court has jurisdiction over bonds of respon- 
dentia as over bottomry bonds. The Sultan^ 
Swabey, 504 ; 5 Jur. (N.s.) 1069. 

Prohibition in bottomry refused. Llder v. 
J[hiJete}\ 2 Str. 695. 

The admiralty court has jurisdiction in case of 
a bottomry bond given in the course of a voyage, 
though executed on latid and under seal. Mem- 
V. Gihhom, 6 Term Bep, 267. 

The court of admiralty has jurisdiction in a 
case of bottomry where a bond has been given, or 
an agreement to execute a bond, though the ship 
has never put to sea. The AUne^ 2 W. Bob. Ill, 

s*ee alw post, XXVI. Admiralty Law and 
Practice — Prohibitions. 

Jurisdiction of Admiralty Court not Exclusive 
— Chancery.] — A bill was filed to set aside a 
bottomry bond which had been given at Trieste 
without any communication from the ca{>tairi to 
the owners in England, and as was alleged, by a 
fraudulent conspiracy between the captain and ( 
the obligee. The court suppoi’ted the bond, but, 
at the request of the obligee, directed inquiries as 
to the amount due on the biuid. Ghucott v. 
Lang, 2 Ph. 310 ; 2 Ph. 323 ; 16 L. J., Ch. 429 ; 
11 Jur. 642. And see 8. C,, 3 Mvl. k Cr. 451 ; 
8 Sim. 358 ; 2 Jur. 909. 

The court of chancery had jurisdiction in 
respect of bottomry bonds. JOoheon v. Lyall, 2 
Ph. 323, n ; 6 L, J^, Ch. 115 ; 11 Jur. 179, n. ; 3 
Myl. & Cr. 433, n. And see 8. C., 8 Jur. 969. 

Injunction granted by the court of chancery 
to restrain proceedings in the admiralty court 
upon a bottomry bond and as to freight, upon 
the ground that there were equities that could 
be determined only in chancery. Duncan v. 
McCalmont, 3 Beav. 409; 10 L. J., Ch. 335 ; 5 
Jiir. 262. 

Of Eegistrar and Merchauts.]— See The 

JPontida, infra, col. 227. 


9. Practice. 

Action on Eond.] — In an action of bottomry 
the original bond must be brought in before the 
validity of the bond is ])ronoiinced for. The 
Bowena, 37 L. T. 366 ; 26 W. B. 82 ; 3 Asp. M. C. 
506. See The Jeiine JS'anefte, infra, col. 227. 

Owners of Cargo — Persona standi.] — Where 
the result of tlie suit mainly affected the owners 
of the cargo bottomried, the court allowed them 
to have a persona stniidi through the bondholder. 
The Union, Lush. 128 ; 30 L. J., Adm. 17 ; 3 L. T. 
280. 

Proceedings by Default — Eeference — Cargo 
Owner.] — The owner of a bottomry bond on ship, 

VOL. xm. 


freight and cargo, is, upon the conclusion of 
proceedings by default against ship and freight, 
entitled as of "course to have the full freight due 
upon delivery of the cargo paid to him. in order 
to satisfy the sum secured by the bond with 
costs ; and the owner of the cargo, who has paid 
the freight into court, is not entitled to a refer- 
ence of" tiie amount due on the bond,, notwith- 
standing that, before the execution of the bond, 
part of his cargo was sohl by the master, and 
the proceeds applied to the ship’s expenses. The 
Gem of the Kith, Br. & Lush. 72. 

Claim of Holder t3 Sum awarded for Loss of 
Ereight.] — Semble, where in an action for limi- 
tation of liability a sum of money is awarded as 
compensation for loss of freight to the owners of 
a vessel run down by the plaintiff’s ship, the 
holder of a bottomry bond on the freigb t of the 
vessel run down is entitled to claim, in respect 
of the loan on bottomry, a portion of the sum 
awarded for loss of freight. The TJmpusa, 
48 L. J., Adm. 30 ; 5 P. I). 6 ; 41 L, T. 383 ; 
28 W. B. 263 ; 4 Asp. M. C. 185. 

Proof of 0ood Faith.] — In disputed cases of 
bottomry bonds the court expects that, where it 
is practicable, the master will, by his affidavit, 
shew affirmatively the good faith of his own 
transaction, and the circumstances relating to it. 
The Faithfnl, 31 L. J., Adm. 81. 

Onus — Prima facie Validity.] —Where the 
court has decreed the sale of a ship and cargo at 
the suit of a bottomry bondholder, whose right 
has not been questioned by the owner ^ of the 
pi'operty, the bond must be taken to be prima 
facie valid, and a bondholder has a right to 
require any other claimant to the proceeds in 
the registry to prove his interest before he can 
be called on to defend and maintain his own 
claim. The India, 32 L. J., Adm. 185; 9 Jur. 
(N.s.) 417 ; 9 L. T. 234 ; 11 W. B. 536. 

Liability of Bail.]— When in a bottomry suit 
bail has been given generally to cover ship ami 
freight, but tlie ship only is held to be pledget I 
bv the boiul, the bail is only liable to the extent 
of the value of the ship at the time of release 
from arrest, and an inquiry will be directed to 
ascertain that value. The 8tajfordi<]iine., Smith 

V. Banh of JTeio South Walea, 8 Moore, P, C, 
(N.S.) 443 ; 41 L. J., Adm. 40 ; L. B. 4 P. 0. 
194 ; 27 L. T. 46 ; 20 W. R. 557 ; 1 Asp. M. 0. 
365. 

Consent to Decree not Bescinded.] — ^^Vhere a 
defendant in adequate possession of the facts 
has given his consent to a decree, pronouncing 
for the validity of a bottomry bond, the court 
will not rescind the decree, though the facts 
might possibly raise a valid defence, according 
to "a decision pronounced subsequently to the 
decree. The Glenhurn, Br, &; Lush. 62 ; 11 

W. B. 685. 

Pleading.] — Action on boiid to proceed to sea 
and to return, perils of the sea excepted : and to 
repay money advanced if the ship return, and 
if the ship "be lost the bond to be void. Plea, 
that the ship was ' lost ; demurrer, that loss by 
peril of the sea was Intended, Demurrer over- 
ruled, because, if loss by defendant’s default 
was intended it should have been pleaded, 
Boddlngton v,Wpttdn^ 2 Keb. 768. 
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were made to the master by the charterers’ 
agent, with notice of the bond. On the voyage 
home the master sold })art of the cargo to pay 
ship’s expenses: — Held, that the charterers 
might deduct the advances made abi’oad accord- 
ing to the chai'ter, and by the charter declared 
to"" be deducted on settling freight, from the 
amount of chaidered freight to be })aid into 
court in respect of the bond ; also that the 
freight which would have been ])ayable upon the 
goods sold should be deducted : also that advances 
made to the master beyond the sum stipulated 
for in the charter should not be deducted, nor 
the value of the goods sold. The Lush. 

578. 

liability of Freight earned from Sub-sMppers.] 
— Freight earned from sub-shijipers of goods by 
permission of charterers of the whole ship is 
liable, as against the charterers, in payment of a 
bottomry bond given at the charterers’ port for 
advances subsequent to the charterparty. The 
Eliza, 3 Hag. Adm. 87. 

Action against Master — Arrest of Ship,] — A 
master, not a part owner, gave a bottomry bond. 
The holder being unable to arrest the ship, the 
bond being not yet payable, was about to sue 
the master. He applied for a warrant to arrest 
the ship, which was at Leith, to prevent her 
going to sea. Form of order mnde. The Luco- 


further prosecuted by a British subject, the 
indorsee, in 1804: — Held, that the bond could 
not be enforced in the original proceedings. 
The Iteheeea, 5 C. Rob. 102. 

Payment out of Court of Proceeds of Ship.]— 
Bottomry bond against ship, freight and cargo : 
judgment against shii) and freight by default, 
Hie consignees of cargo contesting the bond. 
The proceeds of ship and freight paid out of 
court to the bondholders, notwithstanding the 
opposition of the cargo owners, on the ground ; 
that such proceeds might be liable to claims by 
him in respect of cargo sold by the master to 
pay for repairs or in respect of costs. Lord 
Cochrane, 1 W. Rob. 312. 

Jurisdiction of Registrar and Merchants— 
Reduction of Premium.] — The validity of a 
respondentia bond having been admitted, it 
was referred to the registrar and merchants to 
decide what amount was payable thereunder. 
The registrar mid merchants reduced the full 
amount of the bond by lessening the charges in 
respect of certain metal and felt supplied to the 
ship, commissions payable to the agents, and 
the premium on the bond, on the ground that 
the amounts charged were unreasonable. The 
plaintiffs objected to the reduction, and filed 
pleadings in objection to the report : — Held, that 
it was within the jurisdiction of the registrar 
and merchants to reduce the amount payable 
under the bond, since the defendants were not 
bound to pay more than such sum as was 
required to pay for things actually necessary for 
the ship, and at a reasonable rate. The I-^ontUla, 
53 L. J.,Adm. 78: 0 P. D. 177: 51 L. T. 849 ; 
33 W. R. 38 ; 5 Asp. M. C. 330— C. A. 

Held, also, that as the premium on the bond 
was excessive it had been rightly reduced, and 
that the report must be confirmed. Ib. 

See also 7. Interest or Premium, supra. 

Rights of Execution Creditor and Bondholder.] 

—The owner of a ship charged her for repairs done 
in England by instrument under seal stated to 
be by way of bottomry. She was arrested by 
a<Imi rally process, and sold to satisfy the claim 
for repairs, an<l no appeal from the decree. 
Whilst the suit was pending a writ of execution 
issued against the shipowner at the suit of 
another creditor. The sheriff cannot seize the 
ship, nor maintain trover for her against the 
admiralty officer. Ladbroke v. Orlekett, 2 Term 
Rep, 649 ; 1 R. R. 571. 

Original Bond in Foreign Court.] — The court 
will not proceed upon an official or notarial copy 
of a bottomry bond, the original of which is 
preserved in a foreign court, without a certificate 
that no further copy has been or will be issued. 
The Jeune JSanette, 4 W, R, 92. See The Eoicena. 
26 W.’-R. 82, supra, pol 225. ■ ^ 

Amount of Freight to be paid into Court to 
meet Bond— Advances by Charterer— Bart Cargo 
sold.]— A ship was chartered to, go to a port of 
loading,, there to load and Teturn;;|re%hit‘ payable 
as per sale. On the voyage put tlie master 
hypothecated the cargo to be .shipped, and' the 


same bond. The FortltAido, 2 Dods. 58, 


10. Costs. 

Validity admitted — Amounts disputed.] — 

Where the bond is admitted to be valid, and 
referred to the registrar and merchants to report 
the amount due, the plaintiff is usually entitled 
to the general costs of the reference, but will be 
condemned in costs clearly occavsioiied by im- 
properly persisting in claims which cannot be 
sustained. 


The Kepler, Lush. 20L 

Foreigners Ignorant of the Law.] — ^\Vhere the 
holders of a bond (foreigners) had acted solely 
under a misapprehension of English law, the 
court pronounced against the IkukI, but without 
costs. The Kortli Star, Lush. 45 : 29 L. J., Adm. 
73 ; 2 L. T. 204. 

Arrest before Bond payable.] — 'Whore the 
holders of a bottomry bornl, on ship and freight, 
payable seven day.s after the arrival of the ship, 
being apprehensive that her cargo would be dis- 
charged forthwith, and their security diminished, 
instituted a bottomry suit, after the arrival of 
the ship and before the expiration of the seventh 
davq and arrested the ship, the court, on the 
application of the owners of the ship, who had 
paid the amount of the bonds and interest into 
court, condemned the plaintiffs in costs. The 
End ora, 48 L. J., Adm, 32 ; 4 P. D. 208 ; 40 L. T, 
166 ; 4 Asp. M. 0. 78, „ ' . . ' 

Large ' Deductions made by Registrar*] — 
Where, the- bond having been pronounced for. 
deductions’ are -made by the registrar and 
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merchants, the bondholder will be liable to ! An unstamped charterparty was, within four- 
the^ costs of the reference. TJie Catkenae. teen days allowed, by 5 &: 6 Viet. c. 71), s. 21, for 
;-5 W. Bob. 1. stamping such an instrument without payment 

of a jienalty, delivered at the office of tlie sub- 
distributor of stamps at Cardiffi, for the purpose 
XI. CHAPlTEEPAETY. being transmitted to London to be stamped, 

the proper amount of stamp duty and postage 

1. Stamping, 221b being left with it. The clerk in that office, to 

2. The Coni mid, whom it was delivered, proved that he sent to 

a. Parties, 2H0. London ail documents left with him for that pur- 

h. Legality, 235. pose, but he had no recollection of the document 

c. (Jeneraliy. in (question. The clei’ks in the office in I.(Ondon 

i. Form and Constnietion, 236. w’ci'o unable to say whether or not the document 

ii. Law applicable, 240, reached their hands, but they said that, if it (lid, 

iii. Proceeding to a Port, or as near as the it would, in the usual course, be returned to the 

Ship can safely get, 242. district office in the country. The clerk at Cardiff 

iv. Frost preventing Loading, 245. could not say whether the document was returned 

V. Sailing, 246. to him or not, but he stated that, on search being 

vi. Other Provisions, 247. ! made for it, no trace of it could be discovered 

vii. Evidence to Explain, 252. I Held, that this sufficiently raised a presumption 

d. Alteration, Yariation and Cancellation, | that the document was stamped, so as to let in 


254. 

c. Conditions and Warranties. 

i. Class of Ship, 256. 

ii. Seaworthiness and Fitness, 257, 

iii. Position and Sailing, 260. 

iv. Capacity, 270. 

3. Exemptions from TJaMl'tUp 273, 


secondary evidence of its contents. CUsmmleue 
V. Ccvrrel, 18 C. B. 36 ; 25 L. J., C. P. 216 ; 2 
Jur. (N.S.) 474 ; 4 W. R. 547. 


111. t osition ana »auing, 2t>u. Executed Abroad — Evidence,] — xi charter- 

o party executed entirely abroad, and stampetl 

within two months after it had been received in 
this country’', can be received in evidence, since 
„ it Ldis within the provisions of 33 & 34 Viet, 

o. i erjtmnanae. , -.on of ss. 67 k 68 of that act. The 

^ommatmg Port, 280 53 l_ j gS ; 9 P. D. 215 ; 51 L. T. 

ft. Hostile and Blockaded Ports, 281. 271 ; 33 W. E. 171 ; 5 Asp.'M. 0. 291. 

/» llAtnafin'n amri Tlolotr vWk ' ' 


5. Perfornianae, 

a. Nominating Port, 280. 

1). Hostile and Blockaded Ports, 281. 
e. Deviation and Delay, 286. 
d. Enforcing in Equity, 291. 

6. LiahUitg of Charterer or Age?it, 292. 

7. Demise of Ship, 294. 

8. Pleadings, Erldenee, Damages, 297. 

See also XII. Bill of Lading ; XIII 
Freight ; XIY. Demurrage ; XV. Cargo. 


2, The Contract. 
a. Parties, 


Mistake as to,] — Action by charterer on a 
charterparty* Defence, that the charterparty 
1 made between the defendant and a com- 

" pany, and not the plaintiff. Reply, that the 

See 54 & 55 Viet. c. 39. agreement was between the plaintiff and the 

defendant ; that in drawing up the charterparty 
Under previous Statutes,] — Brokers signed a one of the company’s printed forms was used, on 
properly-stamped charterparty as agents for their which the name of the company appeared as 
principals, and then, at the request of the owner charterers ; that b}^ the mistake of the plaintiff 
of the ship, signed a guarantee as follows : “ In and the defendant the company’s name was 
consideration of our having signed the charter- omitted to be struck out, and remained instead 

party of as agents of , we hereby of the plaintiff’s name ; float the eharterpaidy 

guarantee the due fulfilment of same” : — Held, was signed by the plaintiff and the defendant, 
that this document was sufficiently stampecl and it was Intended and agreed that the plaintiff 
wdth a sixpenny stamp, as an agreement, and should be liable and entitled under it : — Held, 
need not be stamped as a charterjiarty or an that it was unnecessary that the charterparty 
agreement for or relating to the freight or con- should be rectified, and that the reply was goocl. 
veyanee of money, goods and effects on board a Breslmer v. Barmlcli, 36 L, T. 52 ; 3 Asp. M. 0. 
ship, under 5 A 6 Yict. c, 79, s. 2. BeiiiY.Lane, 353. 

8 B. (k S. 83 ; 36 L. J., Q. B. 81 j L. K. 2 Q. B. To an action on a charterparty for not loading, 

144 ; 15 L. T, 466 ; 15 W. E. 345. the defendants pleaded that they entered into 

A copy of the charter signed by or on behalf the charterparty solely as agents for I)., and that, 
of the charterer, though that copy is signed by before they signed, it was agreed that they were 
the shipowner, is a copy, and admissible un- only to sign as agents, so as to bind .D., and not 
stamped, if there is any evidence that the to render themselves liable as principals for the 
'Original was stamped. Smith v. Magahre, 1 pei formaiice of the charterparty, and that they 
F. k F. 199. 8ee N. O., 3 H. k, N. 554 ; 27 L. J., signed it as follows, ‘‘ For D. T. and H., agents 
Ex. 465 ; 6 W. R. 726. they and the plaintiff bona, ffde believing at the 

It is for the objector to a copjq even if a char- time that they, having so signed, would not be •, 

terparty, on the ground that the original was not personally liable, , and that, they liad power, to 

stamped, to make out that fact ; at all events, bind D., and that he was bound by it, and liable ' 
very slight evidence to the contrary will be suffi- to be sued, and that th6 plaintiff was inequitably 
cient to rebut the objection.^ and a memorandum taking advantage of the mistake in drawing the 
on the charter, “the brokers hold the original, chaTterparty so as to make the defendants per- 
^stamped,” is sufficient- Ih. . 1 sonally Itabie- as 'dlmrtd'erSj contrarv to the 

■ 4.,.': _ ...v ;; ^ ■ -8— 5J 







iiitentioii of the plain tilf and the defendants j after deductions settled by arbitration tor the 
Held, that the pleawas good on equitable grounds, damage done to it Held, that they were 
and also a orood plea at law. Wake Mufrojy, entitled to sue in their own names or even as 
1 H. <S: 0. 202 : L. J,. Ex, 451 ; S Jur. (K.S.) trustees for the consignees, 'J'/m WUhelm Seh mldt, 

845 ; 7 L.*T. 9G ; 10 W, 11. 626— Ex. Oh. 35 L. T. 34 ; 1 Asp. M. C. 82. 

Charterparty under Seal — Execution by Broker for Commission under.]— A charter- 
Agents.] — A chai’terparty under seal cannot be , party made between captain and charterei’s 
executed by an agent not authorised under seal, contained a clause providing for payment of 
V. cited, 7 Term Kep. 209. commission to the broker for negotiating the 

charter: — Held, that the bi-oker coiihL not- sue 
Master may Sue without joining Co-owners.] in rein under the County Courts Admiralty Juris- 
— The master, a part owner, may sue above upon diction Amendment Act, 1869 (32 k 33 Viet. c. 51). 
a charterparty made between himself and the s. 2, sub-s. Las he was not a party to the charter, 
charterer, witliout joining the other part owners. The JV^nora Bafaelhia. 41 L. J., Adm, 37 ; L. R. 
Seeger v. JDutlue, 8 C. B. (N.s.) 72 ; 30 L. J., C. P. 3 A. & E. 483 ; 24 L. T. 321 ; 20 W. R, 216 ; 1 
65 ; 7 Jur. (N.S.) 239 ; 3 L. T. 478 ; 9 W. R. 166 Asp. M. C. 16. 

Ex.Hhv "■ 

! Liability to be Sued— Principal or Agent.] — 
Who entitled to Sue— Principal or Agent.] — In The defendants, acting as agemts for L., ciiarterei I 
an action on a charterparty executed not by the a ship for the conveyance of a cargo of currants 
•plaintiff but by a third person, who in the con- from the Ionian Islands. The charter] )arty was. 
tract described himself as “ owner of the ship ” : exjiressed to be matie and was signed by the 
— Held, that evidence was not admissible to defendants as -‘agents to merchants,” the name 
shew that such person contracted merely as the of the principal not being disclosed Held, that 
plaintiff’s agent, llximhle v. Q. B, evidence was admissible in an action by the ship- 

'310 ; 17 L. j., Q. B. 350. owners against the defendants upon the charter- 

A declaration alleged a charterparty to be party, of a trade usage, by which, if the name of 
made “between A., therein described as the the principal is not disclosed within a reasonable 
owner of the good ship called, &c., of the one time, the agents themselves are personally liable, 
part, and S., merchant and freighter, of the other lintchbrnn v. Tatlum, 42 L. J., C, P. 260 ; 
part,” The charterparty when produced was L. R. 8 C. P. 482 : 29 L. T. 103 ; 22 W. R. JS. 
'expressed to be made between A. of the one part The pilaintiffs and defendants entered into a 
and S., “ fis agent of the freighter,” of the other charter of the ship R. to load a cargo of deals, 
part, and stipulated that, “ being concluded on In the body of the charter the defemlants were 
behalf of another party, it is agreed that all described as follows :*‘ It is this day mutually 
responsibility on the part of H. cease as soon as agreed between Messi-s. J. H. k Co,, of Kew- 
tiie cargo is shipped.” No principal was named castle, for owners of the good ship R.” The- 
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firm liable by his signature to the charter, that 
the whole of the facts having been before the 
jury, the direction was sufficient to britig before 
the jury the issue they had to decide, Co 2 oie y. 
irm, 23 W. II. 70. ‘ 

Adding Parties— Ord. XVI. rr. 11, 48— Non- 
joinder of Party residing out of the Jurisdic- 
tion.]— A defendant cannot claim as of right to 
have his joint contractor in a charterparty, who 
is resident out of the jurisdiction, added as a 
party under Ord. XVI. r. 11, Wilm v. KUUcl’; 
08 L. T. 312 ; 7 Asp, M. C. 275. 

Eecovery by One not a Party — Deed Poll.] — 
Charterparty by indenture sealed and delivered, 
but not being inter partes, whereby the defen- 
dant covenanted to ])ay for the hire of the ship 
a certain sum to B., master and part owner, and 
to 0. 300/!. Held, that the indenture being in 
the nature of a deed poll, 0. could recover upon 
■ it. Cooker v. Child, 2 Lev. 74. 

If a charterparty is expressed to he made 
between A„ owner of the ship whereof B. is 
master, and C. ; and contains covenants by C. 
with A. and B, : B. cannot sue thereon, although 
he seals and delivers the instrument. Sriidamore 
y. Vandenid:o}ie, 2 llol. Abr. 22 ; 2 Co. Inst. 073. 

Authority of Haster to bind Cargo Owner — 
Charterparty on Transhipment of Cargo.] — See 
Muttkeic>i V. Gibha, infra, col. 434. 

Charterparty, when binding on Dissenting 
Part Owners.] — The Vlndohala, supra, col. 55, 

b. Xieg’ality. 

Cargo of Hay — Landing Porbidden.] — By a 

charterparty made by the charterer’s agent in 
France, a ship was chartered, and it was stipu- 
lated that the ship should load a cargo of pressed 
. hay at Troaville, in France, and proceed direct 
to London ; and all cai’go was to be brought and 
taken from ship alongside. The agent verbally 
told the master that the consignees would require 
the hay to be delivered at a particular wharf 
in the port of London, to which the master 
assented. On nrriving in that port the master 
was unable to land the hay at the wharf, by 
, reason of an order in council under the Con- 
tagious Diseases (Animals) Act, 1869, forbidding 
hay from a French port to be lauded in the 
United Kingdom. The order had been made 
before the charterparty was entered into, but 
neither party knew of it. After some delay the 
charterer received the hay from alongside the 
ship into another vessel, and exported it. There 
was no legal obstacle to doing this, but eighteen 
days were allowed by the charterer to "elapKSC 
beyond the lay days. The shipowner having 
brought an action for this detention of his ship, 
the charterer contended that the contract was 
for an illegal purpose, and therefore void 
Held, that although it was the intention of the 
parties, when the' charterparty was entered into, 
to land .the hay at London, yet as the contract 
was not made knowingly with the intention, to 
violate the lawq and as. it could be carried out 
(as it ultimately was) without, violating the law, 
it was not void ; and the -charterer ■w’’a8, there- 
fore, liable for the demdmgeV ' v. JAwg?, 

‘7 a, 1L,57:; X. 8'Q, B'.ite.; 28 L. T. 


Navigation Laws — Crown not bound by,] — 
The navigation laws ai'c not })iuding on the 
crown so as to prevent the conveyance of public 
stores from one colony to another. 'J’he Swiff. 
5 C. Bob. 320. 

c, O-enerally. 
i. Form and< Comfruvtloo . 

As to Freight.] — See post, XIII. Freight. 
As to Cargo.] — See po.st, XY. Cargo. 

Early Charterparty.] — Declaration reciting 


charterparty, dated 1698. 
Lutw. 704. 


Thornton c. Jfethel, 


Intention.] — It is important not to give to a 
mercantile instrument such as a charterparty an 
unnecessarily strict construction, hut such a con- 
struction as with reference to the context and 
the object of the contract woukl effectuate the 
obvious and expressed intentifui (4* the parties. 
Flmeeh Y, Cor! eft, 12 Moore, B. C. 199. 

Agreement not in Writing.] — An agreement 
between the owners and tlie merchants for the 
em]doyment of a ship on a voyage, not in writing, 
but acted u})on by the parties, is equivalent to 
a charterparty. LUhjett v. Wlllhimk. 4 Hare, 
462; 14 L. J.jXh. L59. 

Batification by Master of.] — {>., a shipbroker 
at G. G-., chartered the Finnish vessels F. andM. 
prior to their arrival at G-. G., aiul without eoin- 
niunicatioii with the owners. G. had on several 
previous occasions eharteretl the F. and M. 
under similar circumstances, and all of these 
cliarterparties liad lieen curried into effect. 
After the arrival of the F. and M. at G. G. their 
masters were on several occasions a,t (L*s office, 
and were shewn their charterparties. K fort- 
night after the vessels’ arrival at G. G., during 
which time freights ha<l risen, the musters 
refused to take up the chai'torparties : — Held, 
that the masters, by their conduct, had not 
ratified the charterparties in such a way as to 
make the act a complete ratification. The 
Fanny, The Mathilda, 48 L. T. 771 ; 5 Asp, 
M. C. 7.5-~C. A. 

Insurance — Keference to Charterparty — Bill 
of Lading— Sale at Price to include Cost, Insu- 
rance and Freight.] — A. Oo.. merchants in 

France, agreed with B., a, mercliant at Gl'tsgow, 
to buy a cargo of 1,000 tons of evud at a, certain 
price per ton, to include cost, inhuranec and 
freight to Buchefort. B. clnu'tcred a.steunnn' in 
his own name to carry the coal, and at the 
request of A. A; Co. put on boanl thirty hms 
of iron bought by bim for A. & (hn The 
charterparty c.xemp’e<l the shipowners from 
liability for loss from dangers of tiavigatiou 
caused by negligence of master or crew. B. 
took a bill of lading in Ids own name;, exetnpt- 
ing the shipowners from liability for loss by 
dangers of navigation (no tneniion of negli- 
gence), and bouiul the shipowners to deliver ^’on 
being paid freight, all other f^onditions as per 
charter.’’ The hill of lading for the iroti was 
ill similar form, but m-tde no reference to the 
charter. B. insured the coals and iron in his 
own name and in the name of all to whom the 
same might appertain, for sums exceeding the 
invoice price. On the ship sailitig, B. sent 
;A.,& Go. the bills of lading indorsed to them, and’ 
tlie charterparty, Q’he snij) and cargo were lost 
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by negligence of master and crew.. B. receive<l Witli letters.]— A cliartcrpaity was ex- 

the insurance moneys, and credited A. & Co. plained and construed by letters for the purpose 
with the invoice prices of the iron and coals, of fixing the liability under it upon persons 

A. & Co., in the interest of the insurers, sued signing the charterparty for ownei-s.” Adtms 

B. for nondelivery according to bill of lading : — v. IliiUj 37 L. T. 70 ; 3 Asp. M. C. L 
Held, as to the coals, that they became the 

property of A. & Co. on shipment, and that General Ship — Inquiry hy Shipper as to Ghar- 
the pursuers were entitled to recover ; the terparty.] — When a vessel about to sail is 
jiegligence clause not being imported into the bill advertised as a general ship, an intending shipper 
of lading : — Held, also, as to the iron, that the jg bound to inquire as to the existence of 
pursuers, being subject to the conditions of the ^iiy charterparty. Peek v. Lanen, 40 L. J., 
charterparty, were not entitled to recover. 753 . 12 Eq. 378 ; 25 L. T. 580 ; 19 

Ppluurier v. Jfi/Ilie, 17 Ct.of 8 ess, Gas. (4th ser.) h. IO 45 ; x Asp. M. C. 153. 

157. A Norwegian vessel was ad vertised as a general 

ship byO. & Co., an English firm, described in 
Bill of Lading differing from Charterparty.]— tlie advertisement as brokers. The plaintiffs 
The plaintiff cliartered the defendant’s ship for entered into an agreement with C. & Co. for the 
carriage of a cargo of cotton-seed from Alex- carriage of certain goods at a stipulated rate of 
aiulria to the United Kingdom. The charter- freight, and placed^'the goods on board before 
party provided that the master was to sign bills they had notice of any charterparty alfecting 
of lading at any rate of freight and as customary the" ship. It was afterwards proved that C. & Co. 
at port of lading without prejudice to the stipu- ^ycre charterers of the vessel under a charter- 
lation of the charterparty. There was also a party, which providetl that the owner should 
cesser of liability clause. A cargo was shipped h.-^yrc a lien for freight, dead freight and demur- 
under the charterparty at Alexandria by and on The captain ' refused ' to sign bills of 

account of the charterers, and a bill of lading lading, except subject to the charterparty, or to 
was given containing an exception, which was return the goods to the plaintiffs : — Held, that 
not in the charterparty, protecting the shi}>- owners of the ship were not entitled to 
owircrs from liability for damage arising from retain' the goods in satisfaction of their claims 
any act, neglect or default of the pilot, master under the charterparty, and that the ])laintiSs 
or "mariners. The cargo was lost by the negli- -^v’ere entitled to have the goods delivered to 
gence of the master. In an action for nondelivery them free from any claim by the shipowners, 
of the cargo, the jury found that there was no 
special cukora at Alexandria with regard to the 

form of bill of lading in use there : — Held, that, Sub-Charter— Iffotice to Shipper.] — A shipper, 

whether such finding were right or wrong, the y»iio has loaded on the terms of a sub-charter, is 
terms of the charterparty did not authorise^ the ^ot affected by notice of a stipulation in the 
giving of a bill of lading containing the before- original charterparty that the owner is to have 
inentioned exception ; and that, even if they did, ^ pen on the cargo for arrears of liire.” He 
in the absence of express provision to the con- a right to have'bills of lading signed on the 
trary, as between the shipowners and the terms of the sub-charter. Tharsh Sulphur and 
charterers only the charterparty could be Cbpper Mining Cull}forclA^'2> ^ , 

regarded as constituting the contract, and the 

bdi oe lading must be looked on as a mere j,,, lading — Notice to Shipper.]— The 
I'eooipt for the goods : and coiisoqueiitly that ^re not 

the deteudaiits were liable for nondelivery rf =geoted by a clause in a chart erpm-ty of which 
. 4 '- helms no notice or knowledge, giving the ship- 

^ T owner a lien on all cargo ami freight for arrears 

7\\ . E. -41 ; b Asp. M. C. 100— C. A. under the charterparty. 77te Stor?io- 

■m t* ‘i-u ■o-'fi jj T J- T rvM . 1 51 L. J., Adm. 27; 46 L, T, 773 ; 4 Asp. 

Beading with Bill of Lading.] — The excepted 

perils mentioned in the charter}>arty were more ’ 
numerous than those in the bill of lading:— «... 

Held, tiiat, under the circumstances, botii instrn- ^ Captain to he Agent of Charterers-^LiaM^ 

meats togetlier contained the contract. The ^ 

Boman, 41 L. J., Adm. 72 ; L, E. 3 A. E. pai% contains a provision that the capt un ^ 
583 : 26 L. T\ 948. Affirmed, 42 L. J., Adm. 46: be the agent and servant of the charteieis f<n al 
L. K, 5 ?. 0. 301 ; 21 W. E. 393; 1 Asp. M. C. 603. purposes, and shall si.^ bills ot lading onI>^ a. 

A vessel, was chartered to carry a cargo of ^beir agent, the. liability ot the owne b o 
coals from Cardiffi to Eouen. The charterparty Parties in respect of his acts ^ 

provided that the liability of the charterers whether he was in fact 'tbeir seiva i 
should cease “when the ship is loaded and ad- charterers only ; and upon that quest. o ^ 

vance of freight with demurrage at Cardiff paid, charteiqiarty is not conclusive : Held, m s . 
Ship to have a lien on cargo for freight, dead case, that , he captain was ■ the servant o < 
freight and demurrage.’’ The bill of lading owners, who were therefore liable 
contained no restriction on the liability of the kA' 

charterers. In an action for balance of freight ; ([1893] A. 0.8) and Ae t ^ 

-Held, that the effiarterparty and bill of lading Ibb) distinguished, Co ^ 

must be read together, and construed according hV ^44 W* I 

to the plain meaning on the face of them, and 2 Q. B. o39 ; 14 ] 73 L. 1,. 110 , 44 W . i 

that the charterer’s liability ceased on perform- 1 ; o Asp. iu. C*. oj o. A. 
ance of the conditions in the charterparty. . ' ■ ' 

Jiarmicli v. Bvrnyeat, 36 L. T. 2.50 ; 25 W. E. Inoorporation of Colliery Guarantee— Demw 

393 ; 3 Asp. M. 0. 376. See also GuUlchseri v. rage, &c.] — See Moumt. v, -Muofarla-ne, XH 

, post, ool. 449. t Demxiebage, into, cdl. 466. y / j;r 



of lading.] — fclee .Homttm y. Sansuiem^ and Aj[)plteahie. 

other cases, col. 309, infra. contract4s.]-I>riuia facie, tl.e law 

- 05 TI * T Tt • • ■ place where a contract is made is that 

a« tn '^hich 4c parties inten.lcl, or ought to bo pre- 

t 7t4 f ? for Freight. J-hee6W««r iSave adopted, as the footing upon 

<()««?!, and cases, mha, col. 4.31. . which they dealt, and such law ought to prevail 

a. -.ir a i ^ * 111 thc abseiicc of circuinstances indicatimj: a 

, Master at Port (rf Loading — Loss different intention ; but a contract of iiffreiuiit- 

ot Slup-~Preigkt advanced—Deductions from merit made between a charterer and owmens of 
Preiglit.]— hee Ilw. [1896]^ P. 20 ; B. the ship, being persons of (Ufferent nationali- 

Maei'KE Insurajstce ; IX.. Losses (5). ties, in a place where both of them were 

» T • . foreigners, to be performed parti}' there by the 

Bill of Lading varying from Charterparty — ship breaking ground in order to stai-t for the 
Parol Proof.] — By charterparty a ship was to port of lading, a place where both partie.s wouhi 
carry cement from London to Aberdeen and also have been foreigners: partly at the latter 
Cruden, a port north of Aberdeen, delivering port, by taking the cargo on board ; and partlv 
100 tons at Aberdeen and the rest at Cruden, the on board the shiji at sea, subject theic to the* 
freight for the latter being higher than for the laws of the country of the shi]) ; and partly by 
Aberdeen portion. In the bill of lading the final delivery at the })ort of (li.scharge — is to be 
order ot the ports was reversed. In an action construed by the law of the nation of the ship, 
for freight Held, that parol evidence was Lloyd v. Gnlherf. 6 B. A S. 100 : 35 L. J., (). Ik 
admissible that the bill of lading was varied 71 ; L. R. 1 Q. B. 115 ; 13 L T. 602 —-lilx Lh 
from the charterparty with consent of the con- A British subject at a Danish West* India 
signees agent, and that the master had complied island chartered a ship belonging to Freiicli sub- 
with the contract by going to Cruden first and jects, for a voyage from h't. Marc, in .Haiti, to 
tendering delivery there. Davldsofi v. Bm-eL Havre, London or LivernooL at the charterer'^ 


of the charter [jarty. Xeivioafi v. Lamport 65 .Held, that the charterer was no 
[1896] 1 Q.B. 20 ; 73 L. T. 475; recover, because the French Ijiw. i 
. 6 Asp. M. C. /6. of the shij), governed tl'C case. Ih, 

master of a German ship i 
^ lowage— Belay— Extent of Deviation Antho- stantiuople, by a charterpai'ty, part 
risea.j— xi general clause giving a steamer pJ^i'Hy in German, aiuf enters 
^ liberty to tow and be towed and assist vessels Hermans, chartered his ship to take 
in ail situation.s,’’ must be construed as limited '-fagniirog to England, .Havre or J 
to deviations which do not frustrate the object that the contract must be cons 

or the contract. Latter v. Burrell, infra, col. 264. to German law. The Llrpre,s%% 

79 ; L. R. 3 A. E. 597 : 26 L. T- 

, Joint Acconnt—Partnersliip.]— A clause in a 
charterparty, that ‘*any profit or loss on the A German ship, while in a Germ 
charter shall be equally divided between owners ^^^^*'^’tered by a charter] jartv in the 
and charterers,” does not create a partnership English charterers, and 

between the owners and charterers so as to orders and of final deliYeiT < 

deprive the formerof theirright of action against ^^ngiish. On a question of delaV i 
the latter for deraurrage. i 5. cargo : — Held, that the contract mus 

by English law. 7%e San Roman. 4: 
Consignees to take Cargo ‘‘from alongside ^ 21 W. li. 

M-^-eos-p.c. 

consfstATtf txrii-l « rntp. lighters, IS not in- into a charterparty with Moitli Gen 

there re«iclout to larry^ 

the ship alongside United Kingdom or oft thc'cont: 

AMieselhah mi'rn 66 English consignees. 1 

Lmi 2 Q: lading given n 
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that the ship should call at one of three ports 
of the United Kingdom for orders. The ship 
<[aly called at Falmouth, and was ordered, to 
proceed to an English port to discharge : — Held, 
that as the intention of the parties as to what 
law should govern was to be gathered from the 
•circumstances of the case, and as the giving of 
the orders iixed the seat of the contract in 
England, the law of England applied. The '■ 
Wilhelm, Schmidt,, 2o L. T. 1-14 ; 1 Asp. M. C. 

Law of the Flag.] — A claim was made by 
an Americnn citizen, in the winding-up of a British 
steamship company for flamages for the loss of 
his cattle arising through the negligence of the 
master and crew. The ship in which the cattle 
■were carried was a British ship trading between 
Boston and Liverpool. The charterparty con- 
tained express stipulations exempting the com- 
pany from liability caused by the negligence of 
the master and crew. The cattle were shi])ped 
at Boston, and bills of lading were, given there, 
in conformity with the contract. The ship 
stranded on the coast of Xorth Wales, owing, as 
was admitted, to the negligence of the master 
and crew. According to the law of the state 
•of Massachusetts, as at present ascertained, the 
stipulations exempting the owners from liability 
through negligent navigation were void ; but 
according to English law such stipulations were 
good, and were usually inse,rted in English bills 
of lading. The question was whether the law of 
the flag (that is to say, the personal law of the 
shipowner) or the lex loci conti’actCis should 
govern the contract of affreightment : — Held, on 
the authority of Lloyd v. Gulhert (1 L. R., Q. B. 
155), that the stipulations were valid, flrst on the 
general ground that the contract was governed 
by the law of the flag ; and. secondly, on the 
particular ground that from the special provi- 
sions of the contract itself it appeared that the 
parties were contracting with a view to the law 
of England. ^IlMouri SteaiiosdujJ Co.. Jfo7iroc\'i 
Claim. In re, 58 L. J., Ch. 721 ; 42 Cii. D. 821 ; 
fll L. T. 816 ; 87 W. R. 696.-C. A. 

Freight — Sale of Part of Cargo at Port of 
Distress.] — By a charterparty, in usual English 
form, made in London between the agents of the 
Uerman owner of a G erman vessel and the defen- 
4lants, who carried on business in England, the 
vessel was chartered to the defendants to load a 
cargo of rice at Bassein and deliver the same as 
ordered, at a })ort in the United Kingdom or on 
the continent between Havre and Hamburg, the 
freight to be paid on right delivery of the cargo. 
On the voya.ge the vessel encountered bad 
weather and had to put into a port of distress. 
A quantity of the rice was found to be so much 
damaged by sea water that it could not be 
•carried on, and was condemned and sold. In 
an action by the shipowner to recover freight in 
respect of the rice so sold, the plaintiff contended 
that the charterparty was governed by the law 
of the flag, and that, under German law, full 
freight was payable in respect of the rice justifi- 
ably sold at the port of distress : — Held, that 
under the circumstances, the contract was an 
English contract, to be construed according to 
English law ; and that, therefore, no freight 
was payable in rcs|)ect of the rice sold at the 
port of distress. The Industrie, 68 L. J., Adm. 
84 ; [18641 P. 68 ; 6 R. 681 ; 70 L. T. 791 ; 42 
‘ 'Wl R:. 280-,' 7 Asp. M. C. 467—0. A. 


Custom — Admissibility of Evidence.] — See 
infra, viL Evibkixce TO Explain’— Con- 
ditions AND WARBANTIES. 

Sale of Cargo by Master— What Law appli- 
cable.] — See The August, post, col. 525. 

Hi. Proceeding to a Port, or as near as the Shlj) 
can safely get. 

Insufficient Water in Dock— Eight of Char- 
terers to order Ship to wait for Spring Tide.] 
—A charterparty made between English ship- 
owners and English charterers provided that 
the ship should proceed to a dock in an English 
port, or so near thereunto as slie might safely 
get, and there load a cargo alwa.ys afloat as 
and where ordered by charterers. The depth 
of water in the dock was such that the ship 
could only load a full cargo always afloat during 
spring tides. The ship arrived hi the dock and 
was ordered by the charterers to a berth, to 
which she proceeded, but after loading part of 
the cargo left the dock, because, the spring tides 
being over, she would otherwise have taken the 
ground, and demanded the rest of the cargo at 
the nearest place at which she could safely load 
alway^'S afloat : — Held (A. L. Smith, L.J., dissen- 
tiente), that the charterers were not bouiul to 
order the ship to a berth where she could load 
immediately, but were entitled to give an order 
for a berth in which the ship coukl load always 
afloat within a reasonable time, and that, as 
the shipowners must be taken to have known 
the ordinary conditions of the depth of water in 
the I lock, and as the order given was such that 
it might have been obeyed at the next spiring 
tides, it was a reasonable order, which the 
charterers were entitled to give. Carlton Steam- 
ship Co.y. Castle Mall Pachets Co.. 66 L. J., Q. B. 
819 ; [1897] 2 Q. B. 485 ; 77 W T. 832 ; 46 W. R. 
68— C. A. 

“And There load a full Cargo.’’] — A sti[mlation 
that a ship shall proceed to a certain place, or as 
near thereto as she can safely get, and there load 
a full cargo, means such a place to which she can 
safely get, and from which, when loaded, she can 
safely get away. Shield WUhl'ns, 5 Ex. 804 ; 
19L. J,, Ex. 288. 

Ship unable to lie Afloat without being 
lightened.] — Where a vessel is chartered to pro- 
ceed with cargo to a “ safe port ... as ortlered, 
or as near thereunto as she can safely get, and 
alwaj^'S lie and discharge afloat,” the master is 
not bound to discharge at a port where she can- 
not, by reason of her draught of water, ‘‘ always ; 
lie and discharge afloat ” without being lightened, 
even if she can be lightened with reasonable 
dispatch and safety in the immediate vicinity of 
the X)ort or in the port itself. A vessel was 
chartered to proceed with a ca,rgo of grain from 
Baltimore to Falmouth for orders, thence to a 
safe port in the United Kingdom as ordered, or 
as near thereunto as she could safely get, and 
always lie and discharge afloat.” The vessel was 
ordered to Lowestoft.- Her draught of water, 
when loaded, was such that ,she could tu'it lie i 
afloat in Lowestoft harbour without discharging 
a portion of her cargo, but the discharge of cargo 
might have been carried on with reasonable saf et v 
in Lowestoft roads. The consignee offered at 
his own. expense to lighten the vessel in the 
roads, but - the master refused to proceed to 
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[ went to Harwich Expeases of Lightering to Place of Discharge.] 

id there discharged — By the terms of a ciiarterparty the sliip was to 
jonsignee could not take in a full cargo at Bombay and proceed 
I shipowner for the therewith to a safe port on the continent between 
barge at Lowestoft. Havre and Hamburg as ordered, or so near 
m. 36 ; 6 P. D. 68 ; thereto as she might safely get,” The cargo was 
; 4 Asp. M. C. 410 ; to be brought to and taken from alongside at 
merchant’s risk and expense, yihe shi}) was 
ordered by the charterers to Koogerpolder, in 
Commercial Docks.] Holland. Koogerpolder is some distance up a 
tn to “ LoTidon canal, and the vessel with her full cargo on board 
is not satisfied by drew too much water to proceeil up the canal. 
eo£ the docks, but ^<0 avraiigemonts had been made by the char- 
T}nhl V Bmiliin terers or consignees for tahing delivery or any 
'*6 App. Cas. 3S ; 44 cargo at the mouth of the ciinal. The 

4 Asp 'm 6. 302 portion of the cargo that required to be unloaded 

in oialer to enable the vessel to enter the canal 
was at least a third. The question aiising under 
these circumstances between the shipowners and 
the charterers was which of them ought to bear 
the expenses of lightering the cargo from the 
mouth of the canal to Koogerpolder: — Hehl, that, 
under the cii’cumstances, the voyage under the 
ciiarterparty ended at the mouth of the canal, 
and that consequently the charterers ought to 
bear the above-mentioned expenses. Meaning- 
of the words “ as near thereto as she may get ” 
discussed. Cuppas* v. 4i) L. B. 

- “ - - — - 130; 28 W, B. 

4 Asp. M. C. 223. 

Danube Bar.] — The defendant agreed by a 
ciiarterparty that the ship should proceed tO' 
Galatz, or as near thereto as she could safely get. 
and there load a cargo, the act of God, &;c., and 
every other dangers and accidents of the seiis, 
rivers and navigation during the voyage excepted. 
The ship arrived on the oth November ojQ: the 
mouth of the Danube. At that time, and until 
tlie 7th January following, the water was un- 
usually low on the bar aiul the »ship was unable 
to cross. On the 11 th December she was obliged 
by stress of weather to go to Odessa, as the 
nearest safe port, where she afterwards took in 
a cargo and sailed for England. On and after 
the 7th January there was sufficient water in the 
port for the shi}) to have crossed and to have- 
gone up to Galatz, and there shipped a cargo : — 
Held, that there was a breach of the charter- 
party, and tliat the defendant was not justified 
‘ ■ an end to the contract by any of 

causes. ScMlizxl v. Derry ^ 4 
; 1 Jur. (N.s.> 


Charterer’s Duties as to securing a Discharging 
Berth.] — There is no established custom in the 
port of London by which the charterer of a 
timber-loaded ship is bound to secure for the 
vessel, on its arrival in the river, and in close 
contiguity to the docks named, the authority to 
enter into the docks. The charterparty was to 
“ Loudon, (Surrey Commercial Docks, or as near 
thereto as she may safely get, and lie always 
afloat.” AvS the docks were full the ship could i 
not be given a discharging berth, and the dock 
manager therefore refused it entrance into the ' 
docks. Both parties having named these docks 
in the charterparty, this refusal of the dock 
authorities was held not to be the fault of either 
party. The cause of the delay as to being 
admitted into the docks was immaterial ; the 
length of the delay was material. The charterer 
would not name any other dock to which the 
ship might be taken. The ship’s master there- 
fore took it to the Deptford buoys (the nearest 
place to the >Sur]’cy Commercial Docks where it 
could lie in safety afloat), and there discharged 
the cargo by lighters, carrying the timber into 
the Surrey Commercial Docks, where it was 
afterwards sorted and put in order on the wharf : 

— Held, that, under the circumstances existing 
in this case, the delay in discharging the cargo 
was to be. attributed to the charterer, who there- 
fore became liable to demurrage, and to the 
charges for unloading. Ih, 

in putting 

“ So near thereto as She may safely get at the excepted 
all Times of Tide and always Afloat.”] — A ship e1. k, Bi. 873 ; 24 L. J., Q. B. 193 
was chartered to unload at l8,or “as near thereto 795 ; 3 "W. B. 374. 
as she might .safely get at all times of tide and 

always afloat,” and for delay in unloading the part Cargo unloaded to cross ^ 
charterers were to pay demurrage. The state of of reloading — Duty of Ship to re] 
the tide pie vented the ship from reaching S. for under charter to sail to a named 
four days after she arrived* at the nearest point tbei’eto as .she could safely get, i 
where she was able to float : — Held, that, accord- much cargo as she could reason 
ing to the terms of the charterparty, thi.s was a Yeniently ship and stow, went o 
sufficient arrival of the ship at B. to found a the port" and took in a full carg 
claim for demurrage, Mursleyw Prire^ 52 L. J'., cattle, for which the master signec 
Q. B. 603 ; 11 Q, B, D. 244 ; 49 L, T. 101 ; 31 She sailed and grounded on the 
W, B, 780 ; 5 Asp, M. C. 106. pai't of the cargo had to be lighte 


5 Q. B. D, 163 ; 42 L. T. 
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bar. was bound to carry to its destination the 
wliole eariro sio-notl for. Oe/iend Steam XenUju- 
lim Co, Y, >Sl}j)j)er, 11 C, lb (X.iS.) 498 ; 81 .L.’j., 
C. P. 185 ; 8 Jur. (x.».) 821 : 5 L. T. 641 ; 10 


j;after\^Tirds was stopped for sixteen days by frost* 
which covered the canal from the a,L%ans* wharf 
to the West- Bute Dock with ice and |»pevented 
the passage of the lighters, though tiie water in 
the docks was not fimcn : — Heid, that the, 
exception in the charterparty with respect ttj 
detenfioii by frost did not ti|'»jdy to relieve the 
freighters' fnan liability to <feniinTacre. Adi/ v. 
Field, 52 L. ,b, Q, IX 17; In Q, iX d). 241 f 47 
,L. T. 428 ; 81 W. H. 882 ; 4 Asp. M, C, 588-~-C'. A. 

A. by charterparty engaged to load on l>f 'ja rd 
lX*s ships a cargo of coals **wifh due ilespatcli.” 
The goods had to be brought by A. aloiiLr a canal 
to the dock, mul fnast ])reveuted the in>mpietion 
of the loading : — Held, that A. was resp<nisiblc 
h>r the ilelay eon>equent thereon. JCraeon. v. 
Pearma, 1 li, N. 886 ; 81 L. J.. Ex. 1 : 10 

The exception in a charterparty whereby a 
certain number of laving day. s is allowed to tin* 
charterer, iletention by ice is not to be reckoned 
as sLK.'lh applies where the ice not imly rentiers 
access to the ship impracticable in the port 
itself, bat blocks up a river by means <tf which 
alone the intendetl cargo can be conveyed to (he 
port. Jltidmn V. Fde, S IX & 8. 040; 87 L, J.. 
Q. B. 100 ; L. a. 8 Q. B. 412 ; 18 L. T, 704 ; U 
W. K. 940 — Ex. Ch, 8ee liite \\ Steamship 
Winehestoe Co„ infrUf col. 205. 

Accident — Snowstorm.] — A charterer 
agreed to load a ship with cold in regular and 
ciistuiiiary tutu, "except in case of riots, strikes, 
or any other accidents beyond his conti'<ih’’ 
which might prevent oiMlelayher hiatling. To 
an action for breach of the above covenant in 
the charterparty, he plea<led that he was ]>rc- 
vented loading the vessel by a snowstoini, which 
rendered it impossible to bilng the cargo to the 
agreed place of shipment : — Held, that the snow- 
storm was not such an accident. lunarieli v. 
Sehmolz, 87 L. J„ C. F. 78 ; L, K. 8 (X F. 818 : 
18 L.T.27 ; 10W.R.481. 

And see 6, LIABILITY OF Chautbuer oe. 
Agext. infra. 


G*lasgow— Oastom -to lighten at the Tail gf 
the Bank.]— *See Ililtsteom r. (Chson, infra, XIV. 
Demurhage, col. 47fX 


Unloading and Biseharging— Rules of Port.] 
■See XIV. .DEMUiUiAGE ; XV. Cargo. 


' : ' ^Bafe 'Port— What , is.]— See 
IhiHon, infra, col. 258. 


iv. Frost Prerenfinff Lotidhuj. 

Customary Manner of Loading.] — By the 
terms of the charterparty the ship was to pinceed 
to tlie ])ort of loading aiul there load a cargo of 
iron in the customary manner from the agents 
of the freighters. C<irg(t to be supplied as fast 
as steamer can receive. Time to connnence from 
the vessel being ready to load, and ten <lays on 
demurrage ovei' and above the said lay days at 
40/. per (lay. ("Excejtt in case of hands strik- 
ing work, or frosts or floods, or any other 
unavoidable accidents preventing the loading; 
in which case owners to liavc the (.option of 
em})loying the steamer in some shoit-voyage 
trade until receipt of 'written notice from 
charterers that they are ready to resume employ- 
ment without delay to the ship.']) On the shi)?s 
arrival the loading was commenced, but shortly 
afterwards was wholly stoi')ped for flve days 
through frost : — Hekl, that the exception in tiie 
charterparty as to frost did not relieve the 
charterers from liability for dcmuiTage, inas- 
niucli as the detention of the cargo by ice 
occurred in the canals before the cargo reached 
the dock where the vessel was lying. Grant v. 
Corerdale^ 58 L. J., Q. B, 4(32 : 9 App. Uas. 470 : 
51 L. T. 472 ; 32 VV. B. 881 ; 5 Asp. kl. C. 358— 
H. L. 

By the terms of the charterj)arty the ship 
was to proceed to Cai'dijf, East Bute Dock, and 
tliere load in the customary mannor from the 
agents of the freighters a cargo of rail iron ; the 
cargo to be loaded as fast as steamer could take 
on board and stow within the customary woildug 
hours of the port, commencing when steamer 
was in berth and ready to load; and if longer 
iletained nicrchants to pay steamer 80Z. per day 
demurrage. Detention by frost, floods, &e,, 
not to be reckoneil as lay days.’’ The shipowner, 
when the charterparty was made, tlid nut know 
who were the freighters’ agents at Cardifl:. 
There wei’e about six shippers of rail iron there, 
all of them (with the exception of the freighters’ 
agents) having wharves in the West or East 
Bute j3ock. The agents’ wharf was at a distance 
from tlic docks u])Dn a canal communicating 
with the West Bute Dock, and their rail iron was 
loaded on ships berthed in the East Bute Dock 
hy means of lighters passing down this canal 
through the West Bute Dock, and from thence 
<{own a smaller canal connecting the two docks. 
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Memorandum Part of Contract.] — A 

memorandum in a printed form between two 
brokers, used by a charterer, “ cominission to be 
paid to charterer, to whom the yesscl is to be 
addressed, on her return to London,” the charter 
being only for an outward voyage, and inakirig 
no mention of a homeward voyage ; and tlie ship 
not having returned direct from the port of dis- 
charge, but taken a cargo elsewhere, requires 
evidence that the memorandum was understood 
by the ])arties to bo part of the contract, and 
that in mercantile usage it applied in such a 
case to the return cai-go, and meant that the 
charterer should collect the freight and receive 
commission on it. lliMcrt v. Ouvn, 2 V. ,F. 
502. 

Void or Voidable in Event of War.] — The 
plaintifi' chartered the ship “Edgar” to L. l\v 
charterparty in which it was agn*eed that the 
ship after completing intermediate employment 
(which she was to be at liberty to take) should 
proceed to Galatz for orders to load there, <kc., 
and being so loadetl proceed to Malta for orders. 
Upon the" margin of the charterparty w'ere tlie 
words, “ In the event of war, blockade, or pro- 
hibition of . expoi't preventing loading, this 
charterparty to be cancelled.” The piaiiititfs 
then effected a policy with the defendants for 
the insurance of the freight of the ship against 
the perils of the sea, restraint of princes, &c. 
The “Edgar” sailed for Genoa under the charter- 
party on "the 1st of May, 1877, war having been 
declared by Russia against Turkey on the 24th 
of April. Before her arrival at Genoa, the plain- 
tiffs ascertained that Russia had closed the ports 
of loading mentioned in. the charterparty. The 
••Edgar,” however, discharged her cargo and 
took in ballast at Genoa, a,n<t sailed for Constan- 
tinople, and upon her arrival there on the 28th 
of May, found that the loading ports were closed, 
and that there was no reasonable probability of 
their being open in time for her to load her 
chartered cargo. She tlierefore did not ])roeeed 
farther towards Galatz, but obtained ahomcwanl 
cargo at a freight less than that stipulated for 
by the charter] )arty. In an action upon' the 
policy : — Held, by Cockburn, C.J., and Manisty, 
J. (Lush, J., dissenting), that the plaintiffs couid 
not recover, for according to the true construc- 
tion of the charterparty the act of closing the 
ports by the Russian government was a ])i‘obibi» 
tion of ex])ort preventing loading, and that u]jon 
the happening of that event the charterparty 
came to an end —without any election by either 
party. .By Lush, J., tha^^ the effect of the 
memorandum in the margin was to make the 
charterparty voidable only at the 0 ]>tiun of 
either party, that neither party liaving elected 
to avoid it the charterparty continued in force 
up to the time when the loading became ini])rac- 
ti cable, and that the plaintiffs had sustained 
such a loss of the chartered freight as to entitle 
them to recover. Adamwn v. Xewradle Steam-^ 
ith'h) Frelqht Imnrauce jUmctatlon. 48 L. 

Q. B. 670'; 4 Q. B. D. 462 *, 41 L. T. 160 ; 27 
W. R. 818 ; 4 Asp. M. 0. 150. 


three miles into the Bristol Channel. She there 
cast anchor, as the weather was threatening. 
Whilst she w^as lying at anchor a storm broke her 
cables, and she ultimately ran ashore on Penarth 
beach, and the cargo was spoiled. The vessel 
had never been beyond the limits of the port of 
Cai'diff as dotiued for fiscal purposes, but she had 
left what, for commercial purposes, is considered 
the port, and had been out at sea. She went 
ashore within the limits of the port in its com- 
mercial sense. The owners sued for one-third of 
the freight, and the charterers resisted the claim 
on the ground that the vessel had never sailed 
from her last port in the United Kingdom — 
Held, that the wor<l “port” must be taken in 
its ordinaiy commercial sense, and that as the 
vessel hat I got out to sea without any intention 
of returning, she must be taken to have finally 
sailed from lier last port, that her being driven 
back into it by the weather made no difference, 
and that the one-third of the freight was pay- 
able. JPnee V. L\ i:ingst>one^ 53 L. J., Q. B. 118 ; 9 
Q. B. D. 679 ; 47 L. T. 629 ; 5 Asp. M. C. 13— C. A. 

At the time a loss happened the ship had left 
the harbour, but her crew was not complete, the 
master and mate were not on board, her shrouds 
and cables were not in proper condition, and the 
bills of lading were not signed ; the intention 
was tliat she should remain at anchor in the 
roadstead until the preparations for her voyage 
were complete : — Held, that she had not sailed 
within the meaning of the charterparty. Thonip^ 
.s'oy/. V, GUleapy, 5 "e 1. Bl. 209 ; 24 L. J., Q. B. 
340 ; 1 Jur. (N.S.) 779; 3 W. R.505. 

A vessel being loaded and in a fit state for 
sailing, but the clearances not being completed, 
nor the bills of lading signed, left the harbour 
with the captain on board. She crossed the bar, 
and the captain returned to land in order to get 
the papers completed and sign the bills of lading. 
Tlie vessel stood off and on waiting for the 
captain ;* but it being found that she had been 
injured, she returnetl into harbour to repair and 
did not afterwards sail : — Held, that the vessel 
had not sailed. Jlu(l.wn v. Biltofi, 6 EL & Bl. 
565 ; 26 L. J., Q. B. 27 ; 2 Jur.(N.S.) 784. 


Hire of Tug — Commencement of Hiring.] — 

A tiig was hired for salvage purposes “ from the 
8th of September, at which date the vessel is to 
be at the disposal of the charterer at Greenock.” 
The tug, which might have left before, did not 
sail from Greenock until 2.30 p.m. on the 8th 
September, and the hirer lost the benefit of his 
salvtige contract: — Held, that the tug owner 
was liable, as the tug should have sailed earlier. 
MacliPHxte v. Liddell^ 10 Ct. of Sess. Cas. (4th 
ser.) 705. 
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of coihlition or of warrfliiry, contained in a Detention of Ship hy foreign Government — 
charterparty, cannot be ,ur>t rid of by reason of Expenses—Charterer or Shipowner.] -—Expetises 
its bein^H part of a printed form, not adverted to caused by unjust detention of a ship by a foreign 
exi)ressiy by the parties, and intended by one government in respect of legal matters and 
of them to be omitted : yet, if tlie other party repairs Held, not to be expenses irieurreti l>y 
wixs aware at the time that it could not be corn- the ship within the meaning of a clause throwing 
plied with, and after shewing that it was broken, such expenses on the charterers, SWIh/ v, 
treated the charter as subsisting, it will afford Durant]}, H. & C. 27U ; L. J.,Ex. 
him no defence to an action on the charter. 

Dixon Y. Ileriot, 2 F. & F. 700. Dishurfiements on account of Ship— Master’s 

Claim — ^Authority of Master,] — By a chaiter- 
Provisions as to Lighterage— Writing and party it was agreed that the ownei's slnudd pre- 
print.] — Charterers agreed with a shipowner by vide and pay for all the provisions and wages 
charterparty that his ship should load at Bar- of the captain and crew, for the insurance of the 
badoes, St. Kitts, or Trinidad, a full cargo of vessel, and maintain her in a thoroughly efficient 
West India produce, “to be brought to and state. It was further agreed that the charterers 
taken from alongside at merchant’s risk and should provide and pay for all the coals, pmt- 
expense.” These words, wiili others, were in charges, pilotages, commissions and all other 
print. The charterparty also contained the charges whatsoever, except those before stated : 
words “cargo at Trinidad as customary.” These and it was further agreed that the captain, 
words, with others, were in writing. The custom although appointed by the owners, should be 
at Trinidad is, that the ship pays for the lighter- under the orders and directions of the charterers, 
age, and the shipowner allows the charterer the as regards employment, agency', or other arrange- 
reasoriable expense thereof. The ship loaded at ments. The master ordered coals for the vessel 
Trinidad in the customary manner, but the at two different foreign ports, in order t<j cnabL* 
captain refused to pay the lighterage, wliereupon the vessel to perform her voyage. These coals 
the charterers had to boar the expense of it : — were ordered from the firm of W. «S: Co., with 
Held, th«at the stipulation, “cargo at Triniiiad whom the chartereis had a contmet to supply 
as customary,” worked an exception to the their vessel with coal. The ehaiterers were sub- 
stipulation as to loading at merchant's risk, and sequently adjudicated bankrupts. In an action 
that the charterers were entitled to recover the b^- the master against the vessel and her freight 
lighterage from the <lefendant. Scrutton v. for disbursements on account of the ship : — HehU 
OhlUh, 36 L. T. 212 ; 3 Asp. M. C. 373. that ho was not entitled to recover, as, by the 

terms of the charterparty, he had no power to 
Disbursements — Coals — Liability of Shipowner pledge the owner’s credit. 77ie Caatlnjate^ 62 
or Charterer.] — By a charterparty between the L. J., P. C. 17 ; [1803] A. C. 38 : 1 li. 07 ; 68 
defendants, the owners of a steamer and the L. T. 00 ; T1 W. B. 340 — H. L. (ir.) 
charterers, it was agreed that the owners should 

maintain her in a thoroughly efficient state Despatch-money — “ Sundays and Fete-daya 
during the term of the charterparty, and that excepted.”] — A charterparty contained the foL- 
the charterers should provide and pay for coals lowing provision : “ The steamer to be liischarged 
and fuel, port charges, pilotages, agencies, com- at the rate of 200 tons per day, weather permit- 
missions and all other charges whatsoever not ting (Sundays and fete-daj’s excepted), according 
appertaining to the working or efficiency of the to the custom of the port of discharge, and, if 
steamer. It was also agreed that if in conse- sooner discharged, to pay at the rate of 8**. M, for 
qiience of a breakdown of machinery the vessel every hour saved”: — Held, that in calculating* 
put into a port other than that to which she was despatch -money, the charterers were not entitletl 
bound, “port charges, pilotages and other to include the hours of Sundays and fete-days, 
expenses” should be borne by the owners. The The (rleudevoti^ 62 L. 3., Adrn. 123; [1863] Ik 
steamer put into Vigo, a port to which she was 269 ; 1 B, 662 ; 70 L. T, 41G ; 7 Asp. M. C. 430. 
not bound; in consequence, as was alleged by 

the master, of the breakdown of the condenser. Causes operating before Time of Shipment — 
4Tie master sued the defendants in an action Breakdown of Bail way.] — The defendants char- 
for disbursements for the price of coals supplied tered the , plaintiffs’ vessel for the carriage of- a. 
to him at Vigo : — Held, that, even assuming that cargo of ore from Boti in the Black Sea, ihe 
the putting into Vigo was a necessary* conse- charterparty containing amongst the excepted 
quenco of the breakdown of the machinery of perils which might prevent or delay the loading 
the steamer, the price of the coals supplied of the vessel : floods, stoppages of trains, miners 
there was not part of the “port charges, pilotages, or workmen, accidents to railways and to mines 
and other expenses at the port,” within the or piers fi*om which the ore is to be shipped.” In 
meaning of the charterparty, and the defendants, the ordinary course the ore was brought from the 
were not liable. The Durham. Olty^ 58 L. J., Adm. mines- tq the, pier by lines of railway, and could 
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not be bronirlit in any other way, and was not providing for the cesser of the chartcre 
generally brought until it was wanted for ship- on the goods being loaded, docs not n 
merit. The vessel arrived at Poti, but no cargo charterer, if he be also the indorsee an 
was or could be supplied to her inconsequence of a bill of lading, incorporating the coi 
the breakdown of the railway communication the charterparty, from liability for < 
between the mines and the pier, caused by storms ciirred at an intermediate port. . 
and floods, and the vessel sailed away without yiehihr, 1 Cab. tk E. 241. 
cargo. Ill an action by the plaintiffs against 

the charterers for not supplying the cai*go : — East India Company’s Charter— Sn 

Held, that the exceptions in the charterparty War Purposes.] — The East India 
ap])lied not only to causes 0 ])eratmg at the port charterparties provided that the conq)j 
of load in^r, but also to causes operating to prevent be at liberty to use the ship for war 
the ore being brought from the mines to the pier, and to put her under the command of 
and that the charterers were therefore protected officers. The comjiany altered the uj' 
b.y the exceptions. Fui'tiess v. Foricood^ 77 L. T. of a ship chartei’ed by them, put nior 
95 ^ board than stipulatctl in the charter 
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€argo to a “safe port ... as ordered, or as; 
near thereto as she can safely get, aad always , 
lay and discharge afioat,"' the master is not | 
b<)iiiul to discharge at a port where she cannest, ! 
by reason of her dranglit of water, always lie | 
and discharge afloat, without being lightened, i 
Evidence that it was the custom at the port of j 
<lischarge for vessels to be lightened in the roa<ls j 
before ]>rocecding into the harbour held to lie j 
inadmissible, 'llic Alltanihra, aO L. J„ Adm. 1^0; ; 
<; P. I). r>8 ; 43 L. T. GBG : 29 W. R. Gr>r> ; 4 Asp. 
M. 0. 410~-C. A. i 

, ■ ■ i 

Cargo to be * ^ taken, from Alongside at , 
Merchant’s Expense,” and “to be discharged i 
according to Custom of the Port.”] — A charter- j 
party contained two clauses, “ cargo to be taken | 
from alongside at merchant’s expense,’* and ; 
“ to be discharged according to custom of the | 
port”: — Held, that these clauses were not con- j 
tradictory, and therefore evidonec of enstom was | 
inadmissible to charge the shipowner with the i 
cost of unloading. The Xifn-, G2 L. J., Adra. 12 : | 
[1892] P. 411 xl li 540; G9 L. T. 56 ; 7 Asp. 
M. 0. 324. I 

Evidence of General Custom admissible.]— ; 
In construing a eharterparty evidence of the ; 
existence of a general custom in the particular ^ 
trade is admissible, but to aSect the construction | 
of the document the custom must be proved to | 
exist, Cmninghani v. Feiihlangue^^ Car.&P. 44. ^ 

— — Not where it adds New Term to Charter- 1 
party,] — Where the charterers attempted to set 
up against the shipowner a custom that, unless | 
expressly excluded by the charterpartji ^^nd ■ 
notwithstanding a provision in the eharterparty 
that the cargo was to be consigned to the 
charterer’s agents abroad free of commission on 
the charter, the agents were, on procuring an 
outward charter, to jccoive a commission on 
freight payable under it ; — Held, that evidence 
-of the alleged custom was not admissible, as it 
would not "explain the eharterparty, but^ would 
add a new term to it. Phillips v. liriard, 1 
H. & M.21. 

Or is inconsistent with eharterparty.] 

— By a eharterparty the vessel was to deliver at 
' H-, “or so near thereto as she could safely get”; 
to discharge as customary ; the cargo to be 
brought to and taken from alongside the ship 
at merchant’s risk and expense. The draught 
of water of the vessel with the cargo ori board 
w^as too great to allow her to reach H. The 
nearest point to which she could safely get 
was 8., where the merchant refused to accept 
delivery of any part of the cargo. In order to 
lighten the vessel, part of her cargo was dis* 
ciiargcd into lighters at S. and sent in them to 
H. Her owner having sued the charterer to 
recover the lighterage expenses : — Held, that a 
defence alleging that by the custom of the port 
of H. the defendant was not bound to take 
<lelivery elsewhere than at H. w-as bad on de- 
murrer, inasmuch as it sought to set up a custom 
incoiisistent with, the written contract, and that 
the plaintiff was entitled to recover the lighterage 
expenses. Ifayton v. Irwin, 5 C. ?. D. 130 ; 41 
L. T. 666 ; 28 'W. li. 66.5 ; 4 Asp. M, C. 212— 
C. A. , 

Local.] — Semble. If the custom be local 

only, -it must be known to both parties, or it will 


^ eharterparty. 

not control the eharterparty. Jlohnan v. Peru- 
riaii Alt rate Co., 5 Ct. of Sess. Cas. (4 th ser.) 657. 

Evidence as to Meaning of “Cargo” and 
“ Freight.”] — ^A. engaged with B. to have a 
full cargo for the ship, the rates of freight for 
which would average 40**. per ton, and at least 
nine cabin passengers, passage-nioucy to average 
75^. The contract was fiilfilletl as to the 
passcjigers, but the average rate i>f freight for 
goods amounted to 30**. only per ton. A. 
shipped how’cver, steerage passengers, the net 
profits from w'hom made the average earnings 
of the ship over 40.v, Held, that as this was an 
unusual contract, evidence was not admissible to 
shew that the terms “cargo” and “freight*’ used 
with reference to the vojmgc on which the ship 
wms engaged wouhl, by the geuerai usage and 
course of the trade, be consiilererl to ^comprise 
steerage passengers, and the net profit arising 
from "their passage-money. Lewis v. Jfurshall, 
7 Man. & H. 729 ; 8 «cott (K.E.) 729 ; 13 L. 3., 
G. 1M93; 8 Jur. 848. 

“Safe Port” — Evidence as to Custom to 
lighten Ship.] — Where a vessel is chartered 
to proceed wi«h a cargo to a port of call for 
orders to dischai'ge at a “safe port” in the 
United Kingdom, the contract of the ship- 
owner is to tleliver the cargo at a safe port in 
the ordinary sense ; and if it would be necessary 
to discharge part of the cargo in order to proceed 
to the port named by the charterers agents the 
captain is entitled, unless it is otherwise provided 
by the chai'terparty? to refuse to proceed to the 
port so named, and in such a case evidence of a 
custom to lighten vessels to enable them to 
proceed to the port named is not admissible. 
The Alhambra (50 L. J., Adm. 36 : G B. I). 68) 
followed ; Alelsen. v. Wait (55 L. J.. Q. B. 87 ; 
16 Q. B. D. 67) distinguished. Pegnohh v. 
Tomlin.mi,Q5 L. J.,Q.B.496; [1896] i Q,B.586; 
74 L. T. .591 ; 8 Asp. M, C. 150. 


d. Alteration, Variation and Cancellation* 

Authority of Agent.]— An agent at a foreign 
port to whom a ship is addressed for loading 
under a eharterparty has no implied authority 
to vary the contract by substituting another aiwl 
a distant port of loading, or a different quality 
or description of cargo. Su;Jie?w v, Irdng, 7 
C. B. (5?.S.) 165 ; 29 L, J., C. P. 25 ; 6 Jur. (N,B.) 
200 . 

Effect of,]— The stipulations in a eharterparty 
may be varied by subsequent instructions, which 
may amount to a new contract pro tanto ; and 
; an insurance of freight upon a new .voyage, 
though different from that desenbed in the 
eharterparty, may be good. Hall v. Prawn, 2 
How, 367, 375. 

In Margin.]— A merchant entered into a 
eharterparty in the following terms : “It is 
agreed between the owner of the good ship 
“ Zwaan,” now at Amsterdam, and to sail^ from 
thence for Liverpool on or before the irjth of 
March next, and the charterer* that the ship, 
being tight, staunch and' strong, shall with alL 
convenient speed be made ready,” &c. as in the 
usual printed' form of eharterparty. The excep- 
tion was as follows : “ Kestrictions of princes 
and rulers, thq dangers and accidents of the seas 
and t'lfle act of 'God, Are, pirates and 



throiisrhout this charterparty always i Alteration by Charterer s Ag 
’ After the signing of the charter, the i Bate of Freight.] ---See Wingim t. 

■ - ■ — ' - Fkeight, infra, col. 418. 

JMtclTCll 

,w‘ ' with Freight -“ Anbstitnted^^T^ 

He then Gharterparty.] — See Thompson 
XIII.'.Fkeight,,. ' infra, coh 3'71. • 

■; Alteration ■■ ^of . Voyage.]. See . 
Owynne^ infra, col. 306. 


enemies, 
excepted. 

broker who had acted for the owner wTOte in 
the margin, to come after the words “ 
next,” “ wind and weather permitting, with ! 
cargo or in ballast, for ship’s benefit.” L.. 
took the charter to the charterer, and told him 
that iie had made the note in the margin, _ which 
he said did not affect it. The charterer said that 
the note altered the matter, and he did not know 
that he would then accept the charter ; and he 
ultimately refused to do so. The ship did not 
sail from Amsterdam, in consequence of what 
'was admitted to be “ the act of God ” : — Held, 
that the charterparty was avoided by the altera- 
tion so made in the margin. Crooehewit v. 
Metcher, 1 H. & K. 893 ; 26 L. J., Ex. 153 ; 

5 W. E. 348. 

By Parol.] — Assumpsit lies w^ere a sealed 
charterparty was afterwards altered by parol, 
where the subsequent.parol contract was distinct 
from, and not inconsistent with, the contract by 
deed being anterior to it in point of time and 
execution. White v. Parkin, 12 East, 578; 11 
B, R. 488. And see Paries v. Ilairkins, 3 M. & S. 
488. 

Where a shipowner covenanted to sail from 
London to Gibraltar, and there to deliver an | 
outward cargo, and receive from the agents of | 
the freighter at Gibraltar, or at Malaga, Cadiz, or | 
Jr5eviile, as should be ordered by the agents at 
Gibraltar, such goods as they might load on 
board for the homeward cargo, and that the 
vessel should return direct to the port of London 
and deliver the homeward cargo; and the agents 
at Gibraltar ordered the captain to proceed to 
Cadiz, at which place other agents directed by 
parol that the homeward cargo should be de- 
livered at Liverpool instead of Ijondon : — Held, j 
that the shipowner having delivered the cargo! 
at Liverpool could not recover the freight, the 
substitution by parol of Liverpool for London 
being inconsisfent with the covenant contained 
in the charterparty, Thompson Brown, 1 | 
Moore, 358 ; 7 Taunt. 656. j 

Cancellation— By Ship’s Husband.]— A ship’s j 
husband cannot bind his owners by an agree- 1 
ment to cancel a charterparty, and pay a sum I , 
of money on such cancellation. Thomas v. Lewis j J 
or O^dey, 48 L. J.. Ex. 7 ; 4 Ex. B. IS ; 39 L. T. i ; 
(>69 ; 27 W. B. Ill ; 4 Asp. M. C. 31. i 


’b." I 





HationalityofSMp-— Knowledge of Freigliter,] I vessel clkliiot reach Dundee, but fnmidered at 
— To prove that a ship is British built, «a Biatish | sea,' and the cargo of cement was totally lost : — 
register, so describing her. is by itself no evi- j Held, that the w^arranty of seaworthiness implied 
deuce, 'a ship was i]escribe<l in a inemorandmn j by law upon entering into the ehanerparty hath 
for a cbartcrparty as “the Swedisli shi}) or vessel ! been broken, and that the charterer was entitled 
called -the Maria.’’’ In fac‘t she was British i to recover the value of the cargo shiiiped byliim 
built and lui<L a British register, but she had I on board the vessel. ^ ///. 

Swedish pa])ers and a licence to sail as a j In every contract for the conveyance ef 

Swedish ship— wliicli was known to the freighter. I merchandise by sea there is, in the absence of 

In an action again^^i the freigiiter lor not loa<liiig’ , express provision to the contrary, an hnpiicd 
— lie]<l. that he could not set n.p a« a defciun warranty by the shipowner that Jus wssel is 
that die was not a Swedish ship. ifc?/,svvc v. i seaworthy. KopHotf' w Wihou, 4r> L. J., Q. B. 

Mvijern. 8 Camp. 4;7-l. ! 4^13 : 1 Q. B. 1). 377 ; 34 L. T. 677 ; 24 U , B. 

I 706 ; 3 Asp. M. C. 103. 

11 - 1-4 ! In an action to recover damages for the loss of 

11 . bcawoviiiuie^sti aiul: j iron armour-plates, which were lost on Jirsard a 

Implied Warranty.] — In every oJiarterparty ; ajipeared that the shipowners, by dieir 

there is an. imdertaking on tlie })art of the ship- servants, stowed the ship, and that during lOUgh 
owner that the shii) shall be seawortliv. Lkfon weather one of the ]dates broke iOo>e and vent 
Y. MdU, 5 East. 428 : 7 H. B. 726. S.*'P., Bair through the side ot the ship, which m conse- 

T. Hall 1 Wils. 281. 'And see HolUmfuwiH v. <luenco was lost. At the trial the judge told the 
Brodnel', 7 A. k E. 40 ; 2 X. & P. (>U8'; 8 L. J., f*- matter of law. that a sluiiowner war- 

0. B. 80 : 1 Jur. 430. rants the fitness of his ship when she sails, and 

not merely that he will honestly and bona fide 

Suficiency of Crew.] — Tlie owner is bound endeavour to make her fit, and left to thein the 

to provide a competent master and crew. Shore questions, was the vessel at the time of the 
v. JBeiitaJl 7 B. C. 798 ; 31 B. B. 302, n. ; and sailing, in a slate, as regards the stowing and 
see TB 5 / 70 ?/:? V. iiifr^^ receiving of these plates, reasonably tit to 

I encounter the ordinary jieriis that- might be 
Extent of Warranty.] — If a cliartered vessel expected on a voyage at that season ? secondly, 
is seaworthy at the commencement of the if she was not in a fit state, was the loss that 
voyage, but is afte.rwards damaged by perils of ha[)peried caused by that unfitness ?— Held, that 
the sea, though the owner is not bound to repair the direction was right and correctly statei.l 
the vessel, yet if he elects not to do so, lie ought the liability of a shipowner, even though he ditl 
not to proceed with the vessel in the unsea- not hold liimself out as a common carrier. Ih, 
worthy condition. Worms w Storey, 11 Ex. 427 ; In the contract of a shipowner to carry goods 


.’ Pursuant to the up the cliarterparty. Tully v. Howling, 46 L. J 
d by the orders of Q. B. 388 ; 2 Q. B. D. 182 ; 36 L. T. 163 ; 2;> 
needed to a wharf W. B. 290 : 3 Asp. M. C. 61 — 0. A. 
lerland, and there . , 

neiit. At the time Voyage in Stages.]— By a cliarterparty a ship 

' in the cargo she was to proceed to Oran, and there load a part 
ime of setting sail cargo of esparto, for delivery at Garston, with 
in some unknown liberty to fill up with ore, or other dead-weight 
The owners of the cargo, for owner’s benefit, and to call at any 
ligence in sending ports in any order. She loaded at Oran, and left 
in which she then with a supply of coal insufficient for a voyage 
)m Sunderland she thence to Garston, She called at Huelva, and 
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“ one-fourth of the freight to be advanced to the 
owners’ agent in London, on the ship having 
sailed, less live per cent, thereon for assiirance, 
interest and commission.” Averment, that the 
defendant caused the ship to be loaded with a 
cargo of coals, and “that she, heihg so loaded, 
sailed for G. pursuant to the charterparty.” 
Plea, that the ship was not, at the comnaeiice- 
ment of the voyage, tight and every way fitted 
for the voyage, and that by reason thereof the 
ship and cargo were lost ; and a secoinl plea, 
that after the ship sailed, the piaintilf was 
guiltv of negligent and improper conduct with 
regal'd to the management of the ship, by reason, 
whereof the ship and cargo were lost Held, 
that the first plea was not a good plea in avoid- 
ance of circuity of action, as the damages 
sustained by the defendant were not necessarily 
identical in amount with the sum claimed by the 
plainti.fi: ; but that it was a bar to the action, on 
the ground that the advance on the freight had 
never become payable. Tliompw)i v. 

5 EL& B1.209 ; 24 L. J., Q. B. 340 ; 1 
779 ; 3 W.E. 505. 


action for non-delivery of the esparto : — Held, 
by the court below, that the voyage wms an 
entire voyage from Oran to G-arston, and that 
the warranty of seaworthiness at the commence- 
ment of that voyage having been 
plaintiffs v^ere entitled to recover 


plaintiffs were entitled to recover: — Held, on 
appeal, that even if the voyage could be treated 
as one divided into stages, the warranty of sea- 
worthiness, which attaches at the commence- 
ment of each stage, had been broken at Huelva, 
and the plaintiffs wei’e entitled to recover. 
Thhi V. Bwhards, fi2 L. J., Q. B. 39 ; [1892] 2 
Q. B. 141 ; 66 L. T. 584 ; 40 W. R. 617 : 7 Asp. 
M. C. 165~C. A. 

Fitness for Cargo.] — A ship was chartered to 
sail to Manilla for orders to load there, or at 
Yloilo, a full and complete cargo of sugar in 
bags, hemp in compressed bales, measure- 
ment goods, i and therewith to sail to Cork, &:c., 
the freight to be at the rate of 4Z. 2s. 6d. for di*y 
sugar, il. 06*. for wet sugar, and 4L 156*. for hemp 
or measurement goods ; the master engaging 


should be a good .risk for insurance, and that 
during the voyage he would take all proper 
means to keep the vessel tight, staunch and* 
strong, and in every way fitted and provided for 
the voyage. At Yioilo the chai'terer provided a 
full cargo of wet sugar in bags. In the course 
of loading it was found that the quantity of 
molasses which had drained, and which might 
have been expected to drain, from the wet sugar 
was so great as to render the ship unseaworthy 
unless removed, and that the ship’s pumps were j 
unable to remove it. The ship was in all other 
respects seaworthy, but could not have been 
rendered seaworthy for that cargo without a 
del.iy which would have frustrated the objects 
of the voyage: — Held, that the charterer was 
entitled under the charterparty to supply a full 
cargo of wet sugar, and to have a ship provided 
which was fit for such a cargo. Stanton v. 

BicUardson, 45 L, J., C, P. 78 ; 33 L. T. 193 ; 24 
W. R. 324 ; 3 Asp. M. C, 23— H. L. 

There is no undertaking on the part of a ship- 
owner that his vessel (if really fit) shall be free 
from suspicion of unfitness to receive a cargo on 
board. Tomse v. Heyiderson^ 4 Ex. 890 ; 19 L. J., 

Ex. 163. 

Damages,] — A ship was chartered and put up 
at the Mauritius as a general ship, and received 
on board sugars consigned to London. In con- 
sequence of the unseaworthiness of the ship she 
wavS forced to return to the Mauritius, and part 
of the sugars which were damaged was there 
landed and sold. The owners of the sugars 
brought actions against the charterers for the 
short delivery. They having no defence suffered 
judgment by default, and attended the execution 
of the writs of inquiry. The owner of the vessel 
had notice of the actions and of each step 
therein, and was invited to take on himself the 
defence, which he declined to do : — Held, that 
the charterers were entitled to recover the sums 
paid by them in those actions, and also the costs 
incurred by them therein; Blyth v. Smith., 6 
Scott 360 ; 5 Man. &: G, 405 j 12 L, J., about the"* said da-y : — Held, a good breach, the 

C. P. 203 ; 7 Jur. 948. ^ ^ descriptive statement amounting to a warranty 

Declaration for freight on' a charterparty, that the ship was in such a position that she 
whereby the ship being tight 'and every way might reasonably be expected to arrive at Alex- 
fitted for the voyage shouldj at Sunderland, load andria by the day named. GorMing v. Massey^ 
^fhargo'.of coals , 42 L* J*, 0* P. 153 ; L; R. 8 0. P. 395 j 28 T4* x* 

'l^eihg |iaid' 636 ; 21 W. R* 680 ; 1 Asp, IiL C, 18»‘, 


Ship of Peculiar Construction— Special Appli- 
ances.] — See Tlio Maratdion., 48 L, J., Adm. 17 ; 
40 L. T. 163 ; 4 Asp. M. G, 75 ; XII. Bill of 
Lading, post, col. 327. 

Proof of ITnseaworthiness— Ship Unseaworthy 
shortly after Sailing.] — Unseaworthiiiess at 
sailing may be inferred from proved unsea- 
worthiness shortly after sailing. Watson v. 
Clm% 1 Dow, 336 ; 14 R. R. 73, and cases supra, 
col. 257. 

Liability for Damage to Cargo.] — Sec Jfoflunn 
V. East India Co.., and cases infra, XY. CARC40, 
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A piea, that, at the time of making the charter- dant, that the ship, being tight, staunch, &c., 
party, the ship was, to the charterer s knowledge, should proceed to Marseilles (after having 
■engaged for a certain voj-age, and that the delivered her cargo at Genoa), and there load 
■charterparty was^ made subject to a condition goods of the defendant, and therewith proceed 
that she should with ail convenient speed fulfil to a safe port in the United .Kingdom, calling at 
her engagement and then proceed to the port Cork or Falmouth, for a certain rate of freight, 
loading, and that she did so, is a good plea, thirty working days to be allowed, Sundays 

excepted. The plea then averred that time was 
an essential and material part of the contract ; 

Ship now at Eangoon.^’] — In an action by and the probable situation of the ship, with 
the vendors against their veiulecs for refusal to reference to the date of her sailing and the object 
accept, evidence was gi’i'eri to siiew the clrciim- of her voyage, was also an essential part of the 
.stances under which the contract was made, and contract ; and that, in point of fact, at the time 
that it was of vital importance that the vessel of making the charterparty, the ship had not 
should be in the port named at the time of sailed three weeks, but a materially and unreason- 
making the contract. The jury found, that the ably later time, of which the defendant had no 
condition '' vShip now at Eangoon,” had not been notice or knowledge, for which cause the defen- 
fulfilled, and that it was a condition absolutely dant neglected and refused to load the ship : — 
vital; — r-Ieid, that it was rightly left to the jury Held, that the time at which the ship sailed was 
to say under what circumstances the contract material, and that the statement in the charter- 
was made, and that the words “ Ship now at party amounted to a warranty. OlUre v. Boohei\ 
Bangoon-’ amounted to a warranty justifying i Fx. 416; 17 L. J., Ex. 21. ' 
the defendants in saying that there had been a 

failure of performfmee of a condition precedent gnarantee of Despatcli twenty -four hours 
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twenty-one days after her arrival, and conse- I that she had been injured, she returned to Sun- 
Quentiy that the owners of the vessel were not i deiiand Harbour to repair, tlie captain not 
entitled to the freight of U. per ton. Sharp v. | having joined her, and did not afterwaids sail : 

1 H. & H.801. j — Held, that the sailing of the vessel wns a 

j condition precedent to the liability of the 

Condition precedent,] — ^\¥here a charter- j defendant to pay the 73/. IIvd,sv/i v. Bilton, (> 

part}’-, dated 6th of February, but averred not to El, & Bl. 5G5 ; 26 L. J., Q. B. 27 ; 2 Jur. (N.s.) 7S4, 
be executed till the 15th of March, contained a ^ ^ -r 

covenant by the owner that the ship should and y ‘‘Eeady to receive Cargo, j In an 
wmiid proceed from D., where she then lay, on action for damages toi- Jrepuiit and tor 

or before the 12th of February, on her outward- deniurrage, it was proved the deiciulants 

bound voyage, and return, &c., and a covenant a contract with the pltuntut wniainiTig 

by the freighter, that, in consideration of eveiy- these clauses : “ Steamer to load eiul oi^ovcinber 
thing above mentioned, he would pay freight for early December. Charterers iiaving I he option 
the voj'age : the voj-age being averred to be of cancelling it she is not reaily to recei\o cargo 
performed, and the freight earned, the owner J^y 12th pecembcT next Si earner to he 
may recover for it, without averring that the loaded on usual berth terms, per cent, conmiis- 
ship sailed on or before the 12th of February, as. ihe vessel arrived on the lOih 

such covenant that the ship should sail on or December, and her stern having lieen rnslened 
before the 12th of February being either no to the breakwater, the ca[ytaiii gave the ilefen- 
coridition precedent, but only an independent dants notice that he was ready to recep'e cargn>. 
covenant, for breach of which the party had t)ut the merchants refused to take the notice 
his remedy in damages ; or not of the substance that the vessel was •" ready to receive cargo 
of the contract, which was for the performing tmtil she was moored aloiigsule the quay, wViicb 
of the voyage for which the ship was chartered, could not be done before the 18th December, 
and earning the freight ; or being rendered Meantime the merchants cancelled their con- 
impossible to be performed by the parties them- tvacts with the defendants, and the vessel was 
selves not having executed the deed till after j loaded at a lower rate of freight than that s|.)eci- 
the time aijpointed for doing the act, and fiec^ ™. the contract Held, that the plamtiff 
thereby dispensing with the performance of if. was entitled to recover damages for the loss of 
Hall V. East. 477 ; 1 Smith, 272; 7 height, as the vessel was “ready to receive 

E. E. 611. cargo” within the meaning of the contract, 

Stipulations in a charterparty, that the vessel, although not moored along.sid,e the quay, and 
being tight, staunch and strong, shall sail with matter was not alfecte<l by an alleged 

convenient speed, and within a reasonable time, custom at the port, that a vessel was not to be 
are not conditions precedent to the performance considered •‘ ready to receive cargo until moored 
of a contract to load on the part of the charterer, alongside the quay ; but^ that the plaintiff was 
although if, by reason of the non-compliance ^ct entitled to damages tor (.leinurrage or cleteii* 
with those stipulations, the object of the charter- of the vessel after 12th December, as the 
party and of the voyage was wholly frustrated, contract came to an^em I on that date. IL}vh v. 
that may be an answer to an action for breach Tioeedy^ 68 L, T. <65 ; 6 Asp. M. 0. 51)lb 
of the contract. Tarrahochia v. Hiclue, 1 H. ^ t t t . 

& N. 183 ; 26 L. J., Ex. 26. . “7 7 J charteri..a.r ty 

By a charterparty it was agreed, that the pewded that, sliould lEe steamer n<.)t bo ready 
vessel should proceed to Trieste, and there load on or bet ore the 31sl May, 1882, the 

a full cargo of wheat, and, being so loaded, chartm-er shouW have the o]>tion oit cancel Img 
should therewith proceed to a port in the charter. On tliat day the. ve.sscl had dis- 
united Kingdom, “the vessel to sail from Eng- charged two holds only of n.s outward cargo, 
land on or before the 4th of February then trll the 

next”: — Held, that the sailing of the vessel from of the following day : Held, tluit the- 

England on or before the day named was a con- charterers were entitpd to cancel tlie caiirtor. 
dition precedent to the owners right to sue the ^ ^ 

merchants for not providing a cargo at Trieste, t v. 

Glaliolm V. Ilayen^ 2 Scott (n.b.) 471 ; 2 Man. & intra ; Oliver v. iiddsn. col. d()4. 

^ 1 T- P m n Obligation to Load — ^Date of Arrival, — 

Ihe defendant chartered a ship of T. from ^ condition that owners will iirovide sti^amers 
Sunderland to Barcelona : by the charterparty, to load between August and earlv Dccembei' 
half the treight \yas to be advanced to the inclusive, at times to be in good time mutually 
master o.n his signing the bills of lading. T., arranged, but as nearly as jiossible a steamer o. 
being indebted to the plaintiff, gave him an month,” contained in a charterparty, under 
defendant, requiring the defen- which the charterers assume absolutely the obi i- 
daiittopay to the plaintiff, on the ship “ being gation of loading such ships, does nut make the 
loade<l aip sailed, out ot the advance, Ihe punctual arrival of the ship at dates mentioned; 
defendant wrote at the foot of the order, that in a subsequent letter a corn.lition precedent to- 
he agreed p the above. The vessel being loaded the arising of the charterers’ obligation to loail,. 
and m a fit state fOT sailing, but the clearances where the ships have been delayed liy perils of 
not ^cing compkted, bot the bills of lading the sea, which are excepted, or by towage w.hich 
signed, left Bunderland Harbour, with the cap- is allowed bv the charterparty. Fotterw' Burrell, 
tarn on board. Bhe crossed the. bar ; and the 66 L. J., Q. B. 63 ; [18i)7 i 1 Q. B, 97 : 75 L. T.. 
captain returned to land, m oi^er to get the 491 ; 45 W. E. 145 : 8 Asp. M. 0. 2U0-G. A. 
papers completed, and sign the bills of lading, j 

he signed them, and got the advance of freight “How Sailed or about to Sail^^ — Waiver.] 

from the ' defendant, who deducted a sum to — The description in a charterpa.rty of the ship aS' 
meet the 73/. The vess^ , Stood' off and on, now sailed, or about to sail,” he.kr to be of the- 
waiting being found substance of the contract, and not a representa- 
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tion : and that those words Avere a condition 
precedent to the contmet, and not a mere war- 
ranty. The charterers conld therefore haye 
refused to load. v. TayIo}\ 68 L. J.. 

il r>. 15 : [1893] 2 Q. E. 274 ; 4 K. 510 ; 09 L. T. 
487 ; 42 W. 14 8 ; 7 Asp. M. C. 385— G. A. 

Whei’e charterers have a right to repudiate the 
contract, but indnee the shipowner to send the 
sliip to tlie pert of loading in the belief that they 
would onlj’ claim damages in respect of increasetl 
•freight and insurance ])remiimi : — Held, that 
they had waived their right to insist on the noii- 
i'liltihneiii of the condition, and were, therefore, 
liable for tlie fj*eiglit. Ih. 

Sail with the next Wind.] — Defence to 

action for freight that the ship did not sail with 
tlie next win<l: — Plea held ha<L Co/utaUe v. 
Ciore.rij, infra, col. 300. 

Quarantine.] — By a chart eiparty of a 

steamslii]) it was agreed that she should go to 
’’three safe loading places" between two named 
ports, and there loiul from the charterers a cargo 
of oranges, and being so loailed jiroceed to Lon- 
don , . . and deliver the same pursuant to bills 
of lading . . . (the act of God . . . and all 
dangers of the seas, rivers, and steam navigation , 
of what nature and kind soever during the said 1 
voyage, always excepted), and the charterers 
thereby promised to load the cargo, and stipu- 
lated, after a provision for Avorking and lay days, 
that “ should the steamer not be arriA^ed at first 
loading port free of pratique, and ready to load 
on or before the 15th of December next, char- 
terers have the option of cancelliugor contirining 
this cliarterparty.” Pjy dangers of the seas the 
steamer, although arrived at tlie first loading 
port, Avas not free of pratique and ready to load 
on the 15th of December, and the charterers 
therefore cancelled the chaiterparty. At the 
trial of an action against them for not loading 
the cargo, the judge left to the jury the disputed 
question Avhethei’ the port Avas a ‘-safe loading- 
place,” and they found in the affirmative : — Held, 
that the excepted dangers clause applied only to 
the A’oyage, and not to the clause giving the 
option to cancel the cliarterparty if the ship Avas 
not ready to load on the day fixed, and therefore 
the cancellation Avas justified. Smith v. JDiirt^ 
54 L. J., Q.'B. 121 : i4 Q. B. D. 105 ; 52 L. T. 
218 ; 33 W. R. 455 5 As]). IL C. 300. 

A ship has not arrived Avithin the meaning of 
a cliarterparty piwisiori requiring the charterer 
to load Avitliin a -hxed time after her arrival, if 
she cannot be loaded by reason of quarantine 
iiiiknown to both parties Avhen the cliarterparty 
Avas entered into. Lord BlackbnrnA o]hnion in 
Jlvdwit V. and PoMethwalte v. Freeland^ 
col. 472, considered. Whifr y. StMmship Wi}i- 
ehesfer Co., 13 Ct. of Scss. Gas. (4th ser.) 524, 

A ship that has not obtained pratique, and is 
■prohibited by regulations of the port from coiii- 
municating with the shore, is not “ ready to 
load ” AAitliin the meaning of those words in a 
charterpartv. Fhe An Hon Friars, Smith v. 
Bart, 6 R. 739 ; 71 L. T. 27 : 7 Asp. M. 0. 503. 

Leave Amsterdam.”] — A , ship AAms 

chartered to “ sail and proceed from Amsterdam 
with all convenient speed to Liverpool, to leave 
Amsterdam not later than all Ovic) March.” On 
the 30th of March the ship, having a portion of 
her ballast on board, left the docks at Amsterdam, 
and on the same evening got to the entrance of 


the North Holland Canal, On the 31st of March 
she proceeded to Alkjnaar, where she i-eiiiaii ic( I 
during the 1st and 2nd of April, taking in the 
remainder of her ballast. On the 3rd of April she 
proceeded on her voyage, and < quitted NienAA^xliepn 
and arrived at Liverpool on the 17th : — Holfl, 
that the term ’Meave Amsterdam ” did not mean 
“sail on her A’oyage from Amsterdam.” and con- 
sequently^ the stipulation in the eharreiqiarty had 
been comjdied A^dth. J^an IJayqon. v. Baines. 9 
Ex. 523 ; 2 C. L. R. 543 ; 23 L. J., Ex. 213. 

Where Accident within Exceptions.] — 

A merchant at Liverpool entered into a charter- 
party AA’ith the owner of the ship as folIoAvs : “ It 
is mutually agreed between the owner of the 
good ship ' Zw'aan,’ now at Amsterdam, and to 
! sail from thence for Liverpool on or before the 

I i5th of March next, and , of LiA^erpool, that 

' the ship, being tight, staunch and strong, sliall 
with all convenient speed be made ready’,” &c., 
as in the usual printed form of cliarterparty'. 
The exception AA’as as follow^s : — “ Restrictions 
of princes and I'ulers, the dangers and accidents 
of the seas and navigation, the act of God, tire, 
pirates and enemies, throughout this charter- 
party always excepted.” The ship did not sail 
from Amsterdam in consequence of what Avas 
admitted to be “ the act of God ” : — Held, that 
notwithstanding the words “ throughout this 
cliarterparty’,” the sailing of the ship from 
Amsterdam on the 15th of March Avas a con- 
dition precedent to the obligation of the char- 
terer to take and load the ship. Croohemit v. 
Fletcher, 1 H. & N, 893 ; 26 L. J., Ex. 153 ; 5 
W. R. 348. Seo also cases post, c<j1. 277. 

To Sail Direct,] — By a chart erparty 

between the owner and the ca|)tain of a ship and 
the chartered agent abroad, for the carriage of 
timber from Riga to 'Portsmouth at a stipulated 
rate per load, the former bound himself, after 
receiving his cargo on board, to sail Avitli the 
first favonrablc Aviiid direct to the port of Ports- 
mouth. The shi]i, hoAvever, unnecessarily entered 
the liarbour of Copenhagen, where she AAms 
detained several weeks, by means Avliereof the 
chai-terer Avas put to considerable expense in 
having fresh insurances efi'ected upon the cargo. 
In an action for the freight : — Held, that the 
covenant to sail direct to Portsmouth aauis not a , 
condition precedent ; and that the deviation 
could not be given in eAudence either as a bar to 
the action or to diminish the damages. Borre- 
mann v. Toolto, 1 Camp. 377 ; H) R. li. 747. 

A shipQW’iier^ by cliarterparty of October 2<)tli, 
1832, agreed to go in ballast from P. to St. M., 
and bring back a cargo of fruit direct to L. ; the 
charterer Avas to he allowed thlrty^-five running 
days for loading and. unloading, to commence on 
December 1st then next ; and if the vessel did 
not arrive at St. M. by the 31st January, 1833, 
the charterer was to be at liberty to rescind the 
, cliarterparty : — Held, that the shipowner, AA'as 
! bound to proceed at once to St. M., and Avas not 
at liberty to make an intermediate voyage for 
his OAvn purposes,, although, iiotAvithstanding 
such intermediate voyage, he arrived at St. M. 
before the 31st January, 1833, ACAwlrem v. 
Adams^ A M, &: Sc. 517 ; 1 Bing, (n.c.) 29 ; 3 
L. J., C. P. 236. ■ 

Waiver.]^ — By a cliarterparty made at 

Malta, .dated the 24th of February, 1854, the 
chartered ship was described as coppered A 1, of 



Malta,” of a certain measurement, “now at Lloyd's as about to sail with the first convoy, 
anchor at this port,” and it was agreed that she The plaintiff shipped goods in her, and insui-ed 
.being tight, staunch, and strong, and properly them with a warranty that the ship would sail 
manned, and every way fitted for the voyage, with convoy. Before the ship sailed prelim i- 
should, with all convenient speed, proceed in naries of peace were signed, and the ship sailed 
ballast to Alexandria, in Egypt, and there load without convoy, none being appointed by tlio 
from the charterer a cargo of beans and wheat, government, but with French, Spanish, and 
At the date of the charterparty the ship was not American passports. Ko notice of her sailing 
coppered, nor was she lying at anchor in port, without convoy was given to the plaiidiffs. 
nor had she obtained her register. She was an The ship was lost in collision the day after she 
entire new vessel, in dry dock, her coppering sailed. The plaintiffs sued the defendants for 
being in course of completion. The ship was breach of contract, whereby they lost tlie hene-fit 
not ready to sail until the 28th of March, and, of their insurance ; — Held, that; they were eiititiod 
from the state of the weather, she did not sail to recover. Philips v. JJifilHt\ 3 I)ougL 874. 
until the 80th of that month, and reached 

Alexandria on the 12th of April. No objection To Sail with Convoy — Warranty or not,] 

was made by the charterer, at the time of the — A ship advertised to sail with convoy was 
delay. On her arrival the master gave notice to blown out of the Powiis, whilst waiting fur cuji- 
the charterers agent there that he would be voy, and eventually, after endeavouring to put 
ready to receive cargo on the 14th of that month, into Falmouth to wait for convoy, sailed fin* 
Before the ship’s arrival at Alexandria, the char- Grrenada without convoy, ari<l was taken. There 
terer’s agent had made a ce.ssion to the charter- w^as no mention of convoy in tlie bill of lading, 
party, and the agent referred the master to the In an action by the cargo owner against tlie 
cessionary, informing him that his principal had shipowner for having lost the benefit of his 
nothing more to do with the charterparty than insurance through the shi|) sailing without con- 
to guarantee the solvency of the cessionary, voy, a verdict was given for the defemiant ; but 
Ifreights had fallen considerably below the rates a new trial was directed in order that the ques- 
named in the charterparty between the date of tion wdiether the advertisement amounted to a 
the charterparty and the date of the cession, warranty, and as to the effect of the omission of 
The cessionary sought to invalidate the cession mention of convoy in the bill of lading might be 
on account of the delay in the arrival of the argued. v. Abbott on Sliipping,. 

ship, and on that ground refused to give the 13th ed. 357. 
captain any cargo. The captain refused to 

acknowledge the cessionary or release the char- To Arrive at Port of Loading.] — Proviso in a 
terer, but at the same time expressed his readiness charterparty, that, if a ship did hot arrive at her 
to receive a cargo from any one under the order port of loading on or before, «kc,, unless jire- 
of the charterer’s agent. The ship lay at Alex- vented by stress of weather or unavoiclalffo 
andria waiting for cargo the whole of her lay impediment, the freighter should not he obliged 
days and the ten demurrage days, but received to ship a cargo: — lield, that, if ordinary diligence 
no cargo from the charterer. The captain after- was used in the voyage to reach the port of head- 
wards took a small cargo and returned to Malta, ing, the owmers w^ere within the exception of the 
In an action brought by the shipowmer against proviso, though the sliip was delayc<l till after 
the charterer in Malta : — Held, first, that it wms thestipulatcd time by causes which extraordinary 
unnecessary to determine whether the completion exertion might have counteracted. Unnujery, 
of the coppering of the ship wms a condition pre- Dent^ M. & M. 475 ; 31 it. B. 752. 
cedent or not to the maintaining an action Where a ship wvas freighted to go in ballast to 
against the charterer, as it was clear that that Jamaica, and bring home a cargo, and the 
statement had reference to the time of sailing freighter undertook to i>rovide a full cargo for 
and not to the date of the charterparty. Pimeoh her in time for the July con voy, provided slie 
V. Corlett, 12 Moore, P. 0. 199. And see Bentson arrived out and was ready by the 25ih of June : — 
Y. Taylor^ supra, col. 265, as to wniiver. Hold, where she did not arrive out till aftcji; the 

Held, secondly, as to the stipulation that the 25th of June, that the freighter w^as entirely dis- 
ship should sail “with all convenient speed,” charged from his contract to furnish a cargo, 
that as the parties had not expressly stated for Shadforfh v. Il'uyjhi, 3 Cam]). 385. 
themselves in the ciiartei’party that unle.ss the Where the plaintiff covenanted that on the 
ship sailed on a specified day the chartei'party arrival of a ship at a certain port., he would 
was to be at an end, and as the charterer receive the defendant’s cargo, and sail for 
resided at Malta and had made no objection at Englan<I therewith wn'th the next June convoy, 
the time to the delay, or had given evidence that provided the ship arrived and wars ready to loatl 
any other loss than that occasioned by the falling sixty-five ranning days before tlie sailing of sneb 
of freights had taken place in consequence of convoy : — Held, that*it was not a (xuulition 
the delay, his position was not thereby altered, cedent to the defendant’s ]>art of the contract 
and an action w'as therefore maintainable against that the ship should so arrive, but lie was still 
the charterer upon the chartet^party. Ih. bound to supply a cargo under a stipulation to 

that effect in the contraci:. Peffel v. BrotMe- 
To Sail mth Convoy.] — The owner of a ship is hwnh. 4 Price, 36 ; 3 Bligh, 561. ' 
bound by a re])resentatibn of his broker, who 

pnt up the ship at the ,Eojal Exchange, -ami Always Afloat Neap Tides — Lighterage 
at the coffee-house, as a general ship w'aiTanted — Demurrage.] — By a charterparty the “0.” 
to sail with convoy, and -distributed handbills to (described as expected ready to load about the 
the same effect., . Mmymst y.- 3 Esp. 10th of April) was to |>roceed to the North Dock, 

6*4 p 2 _0amp. 556, n.' ' Swansea, and there load, always afloat, a full and 

« -r - complete cargo of about 2,100 tons of fuel. It 

. 3hsurance '- 7 - also agreed that if the “ 0 .” was unable to 




SHIPPING— XI. Glm-Urparty. 


terers were to bear the expense of lighterage t 
necessary to enable her to complete her loading ] 
elsewhere. The “ C.” arrived at the North Dock 1 
on tlie 30tli of April, and having there loaded ( 
about 1,91<) tons of fuel, was removed by her | ] 
master from the dock, and the remainder of her j 
cargo was taken to her in lighters. This was done j i 
because, the tides being neap, the “ 0 would have ^ 
been unable to cross the sill of the North Dock 1 
when fully laden, and would have been detained 1 
there about a week, though there wns sufficient 
water in the dock for her to have completed her 
loading remaining always afloat : — Held, that j 
the “ C.” was not " unable to complete her loading ( 
at the North Dock,” .'iini that the fear of deten- 
tion by being nea])cd did not justify her removal ] 
b}’' the master. The Curfew. <)0 L. J., Adm, 53; 
[1891] P.131; 64 L. T! 33() ; 39 W. H. 367 ; ^ 
7 Asp. M. 0.29. 

Damages.] — The defendant having guaranteed ' 
that, in consideration of the plaintiff’s shipping i 
goods by his ship, she should sail with or before i 
any other vessel in the berth, under penalty of ' 
forfeiting half the freight, and another ship < 
having sailed before her, and the only plea being, 
payment into court : — Held, that the sailing of 
the vessel with or before any other was the event 
intended to be secured ; that the half freight w\as 
therefore recoverable as liquidated damages ; and 
that it was unnecessary for the plaintiff to give 
evidence of any actual damage sustained by him. 
Spari'oiD V. Pariii., 7 H. & N. 594 ; 31 L. J., Ex. 
137 ; 8 Jur. (K.S.) 391 ; 5 L. T. 791). 

When a contract was made in the following 
terms : — “AVe undertake to sliip for you by the 
‘ AV'arrior Queen,’ guaranteeing that she sails 
not later than the lirst w^eek in July, or forfeit 
2^. 6<'7. per ton, 300 or 400 packages, one-third 
yarn, at a through rate of 42,;?. iUl., free of com- 
mission, providecl they are forwarded per M. & Co., 
on or before the 29th inst. ; ” and the defendant, 
in answer to a declaration for breacli of the con- 
tract by reason of the non shipment of a portion 
of the packages so sent, pleaded the payment of 
2,v. iM, per ton on the packages as and for the 
forfeit according to the agreement -.—Held, that 
the pica was good. lionqli v. E^comhe. 4 L. T. 
b: 5i7, ; A .. ‘ ,, 

Bepresentation or Warranty — Ship not at 
Place Named.] — Assumpsit on charterparty by 
which defendant hired a ship from plaintiff to go 
to Cronstadt, and there take a full cargo of 
tallow and deals, &c., and proceed to London ; 
allowance for lay days and demurrage ; aver- 
ment that the ship went to Cronstadt ; breaches 
that the defendant did not load a cargo as 
agreed, but shipped deals only and not tallow ; 
and that he detained the ship beyond the time 
agreed on, whereby the plaintiff earned less 
freight, and lost the use of his ship during her 
detention. Plea, that plaintiffs had represented 
that the ship was at AA'"., and that plaintiff had 
entered into the charterparty on that under- 
standing, wdiercas she was not at AA^. Replication, 
that at the time, &c., the plaintiffs also stated to 
the defendants, and it was mentioned in the 
charterparty, that the ship was on a voyage 
from W. to H., and the plaintiffs believed she 
' 'w%as at AAh, wdiercas she had sailed from AV. for] 
H. Ptejoinder, that the repiesentatioii men- 
tioned was in the charterparty, and was part of 
the contract, and that the ship was not at the 
time, &c., at AAL Held, on special demurrer, 


that the mere representation as alleged in the 
plea was no answ^er to the declaration ; and that 
the rejoinder, if it alleged a warranty, was a 
departure. MlioU v. You Glelui, 13 Q, B, 632 ; 

! IS L. J., Q. B. 221. 

j Held, by Erie, J., that, if the rejoinder had 

j not been a departure, the breach of warinriry 
would not have been an answer to the action, 
the defendant having to some extent availed 
himself of the contract. Ib. 

Covenant that Ship shoitid Arrive by Named 
Bay — Non-arrival — Refusal to Load.] — A ship- 
owner covenanted that his ship should sail from 
M. for AA^., and the charterparty contained a- 
proviso that if the ship slioukl not arrive at W. 
by a day named the freighter should be at liberty 
to load her or not as he pleased. In an action 
by the freighter against the shipowner for not 
sailing for W., the defendant pleaded that he 
wms prevented by •weather from sailing and 
arriving at AA". by the day named : — Held, on 
demurrer, that the defendant was liable, having 
undertaken that his ship should arrive by the 
day named. Shuhrlek v. Salmimi., 3 Burr. 
1637.;- 

Covenant — ^Eeady to Sail hy Day Named.] — 
The plaintiff by charterparty covenanted that 
his ship should be ready to sail by a day named 
to load figs at Naples, and return to Topsham ; 
and the defendant covenantetl to pay freight for 
the same. The plaintiff sued the defendant for 
freight ; the defendant pleaded that the .ship 
was not ready to sail by the day named, whereby 
he lost his profit. Demurrer to ])lea allowed, the 
covenants being reciprocal. Shower v. Cuuhtiore^ 
Sir Th. Jones, 216. 

Covenant to Unload and Sail.] — Covenant in 
charterparty that the sliij) having unloaded at T. 
^vould sail* for I)., and there load defendant’s 
cargo. She did not unloail at T. : — Held, that 
her unloading at T. wns not a condition precedent 
to recovery of freight, but a se[)arate covenant, 
Ohheu V. Drummond.^ 4 Dough 357 ; 2 Chit. 705. 


iv. Caimeity. 

Description of Warranty.] — To an action for 
not loading a ship according to the terms of 
a chartei’party, in which the shi]-)Owner was 
described as “ of the ship ‘ A.,’ of the measurement 
of 180 to 200 tons, or thereabouts,” the charterer 
pleaded that by the charterparty the ship was 
warranted to be of the measurement of 180 tons 
to 200 tons, or thereabouts ; and that the ship 
was of a measurement greatly and unreasonably 
exceeding 200 tons, and was not of the measure- 
ment of "l80 tons to 200 tons, or thereabouts ; 
whereupon he did not load : — Held, that the 
plea was not proved, inasmuch as the statement 
of tonnage in the charterparty was matter of 
description only, and did not amount to a 
warranty Barker 6 EL & BL ,675; 

25 L. J., Q. B. 349 ; 2 Jur. (K.S.) 1069 ; 4 AV. .11, 
603— Ex. Oh. 

^ A cargo of guano was shipped from the Chincha 
Islands to London, by the “ Oriente.” The 
^‘Oriente,’" having' become disabled, put into 
Valparaiso, was condemned, and her cargo taken 
out of her. The captain, ‘^for account and risk 
,of the ownei of the cargo,” chartered the “ Fairy 
Queen” to take on ‘Hhe cargo brought by the 



I 







‘ Orieiite,’ being 470 tons more or less, not exceed- 
ing what she can reasonably stow,” at the rate of 
H, 2,9. 6d. per ton. The owner of the cai'go had 
an agent at Valparaiso, of which the captains of 
the “Oriente” and the “Fairy Queen” were 
aware, but no reference was made to him. After 
tlie guano had been loaded on board the “Fairy 
Queen,” the captain of that vessel said that he 
had not more than 350 tons on board; and 
ultimately the captain of the “Orieute” agreed 
that freight should be paid on the full quantity 
of guano mentioned in the charterparty ; and in 
order to carry out the agreement, a bill of lading 
was signed by the captain of the “ Fairy Queen,” 
making the guano deliverable to M. & Co., the 
agents for the general average settlement of the 
“Oriente 5 ”or their assigns, he or they paying 
freight for the guano as 470 tons, as per charter- 
party : — Held, that the charterparty contained 
no warranty that the cargo amounted to 470 tons 
more or less ; and therefore the owners of the 
cargo were not liable under the charterparty for 
not loading a full cargo. y. Ore u, 2 

H. & 22 ; 26 L, J., Ex.^286 ; 3 Jur. (K.s.) 543 ; 

5 W. E. 608. 

A charterparty provided that the ship should 
load a cargo of creosoted sleepers and timber, 
the charterers to have the option of shipping 200 
tons of general cargo, and contained the fohow- 
ing words : “ Owners guarantee ship to carry at 
least about 90,000 cubic feet, or 1,500 tons dead- 
'weight.” A lump sum was iiavable as freiirhf-. 


'weight.” A lump sum was payable as freight. 
The ship was in fact able to load no more than 

65.000 cubic feet, equivalent to 1,120 tons dead- 
weight of such cargo. In an action bv the 
charterers against the owners for damages 
Held, that the words above mentioned did not 
amount to a guarantee that the ship would carry 

90.000 cubic feet of the specified cargo. Cavneqle 
V. Conner, 59 L. J., Q. B. 122 ; 24 Q. B. D. 45 • 
61 L. T. 691 ; 6 Asp. M. C. 447. 

Gondition Precedent. ]-~Where, by a charter- 
party made at Liverpool for a voyage from 
Liverpool to Sydney, the charterer agreed to pay 
.for the use and hire of the ship, in respect of the 
voyage, 1,550^. in full, on condition of her taking 
a cargo of not less than 1,000 tons of weight and 
measurement :~Held, that the stipulation or 
condition of tiie ship taking a cargo of not less 
than 1,000 tons of weight and measm^ement was 
not a conOition pi-ecedent ; and that, even if it 
was so originally, the charterer having had a 
substantial part of the consideration for his 
promise to pay, could not plead it in bar. 

® 5- 20 ; 34 l . j ., q . b . 127 ; 13 


a charterparty it was agreed that “ a ship should 
load a cargo, and proceed to a port in Great 
Britain, and deliver the same on being paid 
fi eight at and after the, rate of per 180 
English cubic feet taken on board, as per Gothen- 
burg custom” ;~~Held, that the freight was to 
be ascertained by measuring the cargo, accord- 
ing to the method used at Gotheiibum and not 
according to the method used at- the port of 
discharge. T/ie 51 L. X, Adm. Or-- 


As te .Weight]— By a -,charter|)a?ty iaade at 
; ' Liverpool for a voyage from Liverpool to Sydney, 
' ^ agreed to, pay for the^nse and hire 

-of the ship, m respect ' o^th^ voyage, IMl in 

It i ,1/. ^ ' ‘ 
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I full, on condition of her taking a cargo of not 
less than 1,000 tons of weight aiul measurement : 
— Held, that 1,000 tons of weight and measure- 
ment meant 1,000 tons of a cargo of goods in tlie 
ordinary proportions of the port of lading, viz. 
one-third weight and two-third.s measurement, 
and not as for the Sydney market, in which the 
proportion is two-thirds weight a.nd one-thin I 
measurement. Pioit v. fJou'h'\ siqira. 

In Fresh or Sait Water.] — A (Oiarterparty v 
contained a guarantee that a Vessel should carry 
3.000 tons ilead weight upon a drauglit of twenty- 
si.x feet of water :-~Held, that both iiarties to the 
charter must have contemplated ]oa<Iing a cargo 
in the river, and that, conse([uently, the guarani ee 
would apply to fresh as well as‘ to salt, water. 
The NoQ'ioaij (Oiv.uer,9) v. jLshhnrner. 3 AToore, 

P. C. (K.S.) 245 ; Br. Lusli. 404 : 11 Jur. (N.s.) 
892 ; 13 L. T. 50 ; 13 E. 1085. 

Marginal Ifote — Guarantee as to Ship’s 
C^apacity— Stowage of Machinery and Coal.J — - 
By a charterparty made between the res| )ondorirs 
and the appellants it was agreed that tiie 
appellants’ vessel should proceed to Glasgow and 
there “load all such goods and merchaiuiisc as 
the charterers should tender alongside for ship- ; 
ment, not exceeding what she could reasonably 
stow and carry,” (fee. It was provided that the 
freight should be a lump sum of 2,2oO/,, and the 
charterparty contained this guarantee-: — “ Owners 
guarantee that the vessel ‘ shall cairy not less 
than 2,000 tons dead weight,” and this pro visum : 

“ bhould the vessel not carry the guaranteed 
dead wm’ght as above any ex}-)onseH incurred 
from this cause to be borne by tlie owners, and 
a pro rata reduction })er ton terbe mad(; from tlie 
first payment of freight,” The cargo intended 
to be carried was a gcnei’al cargo consisting in 
part of 1 ‘aihvay locomotive machinery, aiid a, 
note was by consent of the parties written uprm 
the margin of the charterpai’ty specifying the 
‘•largest pieces” of machinery wliich w'ere to be 
included in the cargo by number, weiglit, and 
measurement. The charhirers tcndenKra eaY<^n 
not in excess of 2,000 tons dead weight, ennsist- 
iiig of railway machinery, including l< K.*oinotivcs 
and tenders, two parcels of coals, and general 
goods. The large pieces of machinery were nmch 
11101 e TiunieFous than specified in the marginal 
note. The vessel sailed with only l.OOrtims 
dead weight. It was not disputed that si le emi- 
tained a carrying caiiacity up to the guarantee : 
and it was admitted that 2,000 tons deaJ wciglit 
of the cargo tendered could not have been earned, 
on the vessel unless the coal had lieim. packed 
with the machinery, which was not done. Tlie 

charterers claimed a deduction in the freight : 

Held, that the marginal note amounted to a 
.1 epresciitatioii, and the cargo being sucJi a. cargo 
as was not contemplated, 'and the fact lieiiig 
that the vessel carried less than the giiarantiHHl 
dead weight because the charterei-s tenderetl 
large machineiy in excess of their re| iresci i tat ioi i 
they were not entitled to the benefit fj^e 

stipxilation for reductioii of the 
whole lump freight was payar>le :--^ffi^ 
that tlie stowage of coal among machinery 
without the consent of the shippers of the 
machineiy and of the coal was not iiroper 
stowage, and that it was the duty of the respon- 
dents and not the duty of the appellants to 
obtain such consent. MaeklU v. Wrwht 14 
App. Gas. 106— H, L. (l8c.) ^ ^ 
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Quantity of Cargo ■— “ About.”] — Under a 
charterparty providing that tlie ship shall load 
empty petroleum bartels, as many as may be 
required by the master, say about 5,000; the 
word '^aboiit” entitles the master to require at 
his 0])tioii the shipment of 10 per cent, more or 
less than the amount specified. Alcoali v, Leeuw^ 

1 Cab. & E. 08. I 

Freight — Vacant Space.] — See Potter y. New 
Zealand iilupjntaj Co., post, col. •124. 

3. Exemptions from Liability. 

“Perils of the Seas.”] — VVliere there is an 
cxce}')tio]i in a charterparty of ])erils of the sea, a 
Joss from the ship's running foul of another by 
misfortune is witiiin the exception, and .is a loss 
by perils of the sea. Pnller y. Fi.siter, 8 Esp. 
,■■■67.. ■ 

A vessel chartered for a voyage from the Cape 
to HomleklipBay, there to load a cargo of copper 
ore, and proceecl therewith to Swansea, having 
loaded part of her cargo, received damage to her 
capstan in a storm, such that she was unable to 
load the rest of her cargo, 120 tons, which were 
ready, until the damage was repaired. The 
master, instead of ]*unning for the Cape, 1 80 miles 
distant, where the damage could have been 
repaired, proceeded to St. Helena, 1,800 miles 
distant, expecting to be able to repair there, and 
intending to return for the rest of the cargo ; but 
not being able to get repairs at St. .Helena, he 
proceeded to Swansea with a cargo .diort of the 
120 tons. The shipowner having sued the under- 
writer upon a policy of insurance upon chartered 
freight, as for a total loss of freight u[)Oii the 120 
tons by perils of the sea, the jury found that the 
master acted throughout as a pi’udeiit owner, 
uninsured, would have acted ; — Held, that the 
shipowner could not recover, for that the master 
was not prevented by perils of the sea from pro- 
curing repairs and earning the freisjfit. PJiilpot 
V. Swann. 31 C. B. (N.s.) 270 ; 801^0.. C. B. 858 ; 

7 Jur. (N.S.)1201 : 5 L. T. 183. 

The exception in a charterparty of perils of 
the sea ap|>lios not only to the voyage contracted 
for, but also to the preliminary voyage to the 
port of loading. Ilulhon v. Hill, 43 L. J., C. P. 
273 ; 30 Ij. T. 555. 

Pleading.] — See W'ljnne v. Fellows, Holt, 
446, infra, col. 300. 

Condemnation.] — The capture of a chartered 
ship, and condemnation anil sale by a decree of 
a vice-admiralty court, do not, if the decree is 
re-N'ersed by the court of appeal (although more 
than three years afterwards), with costs and 
rflamagcs, amount to a prevention by tlie perils 
enumerated in the charter ; but the shipowner 
is ].)<n.md to })erform his contract or to pay 
damages. The Newport. Swabev, 335 ; 6 W. R. 
31t)--P. C. 

Duration of Exception.] — A charterparty pro- 
vided that a ship should proceed from a port 
where she was lying, i;o a usual loading-place, and 
there load a full and complete cargo, and proceed 
to a certain other port. The charterparty con- j 
tained a clause, “ The act of God, the Queen’s 
•enemies, restraints of princes and rulers, tire and 
all and every other dangers and accidents of 
the seas and rivers and navigation, of whatever 
nature and kind soever, during the voyage, 


always excepted ” : — Held, that the passage from 
the port where the ship lay to a usual place of 
loading was part of the voyage, and withiji the 
exception. B writer y . 3P And reiv. 18 C. B. (N.s.) 

759 ; 34 L. J., 0. P. 191 ; 11 Jur. (N.S.) 637 ; 12 

L. T. 459 ; 13 W. B. 779. And see Brace v. 

Nicoloptdo, infra, col. 277. 

Obligation to repair Vessel and complete 
Voyage.] — The exception of perils of the sea 
contained in a charterparty will not relieve the 
shipowner from his obligation to complete the 
voyage by carrying the cargo to the port of 
destination in the cliarrered ship, if the damage 
caused by such perils is capable of repair within 
a reasonable time and at a cost not exceeding the 
value of the ship when rejiaired. A.ss>enraxloni 
(renerall and SeJienher v. Bessie J/orris Steam- 
ship Ok, 61 L. J., Q, B. 754 ; [1892] 2 Q, B. 652 ; 

4 B. 3,3 : 67 L. T. 218 ; 41 W. B. 83 ; 7 Asp. H. 0. 

217— C. A. 

“ Perils of Navigation.”] — H., by a charter- 
party, engaged a vessel of G., name to be given 
up by G. to PI, as soon, as known, the vessel to 
proceed from the port of PIull to the port of 
Alexandria, with liberty to G. to ship cargo on 
the outward voyage to Alexandria, anil to call at 
intermediate ports ; the ship on arriving at the 
]jort of Alexandria to take in a cargo to be 
shipped by H.’s agents and proceed with the 
same at a certain stipulated rate of freight to be 
paid by H. to G. to the ports of IT nil or London. 

The ship was to arrive at Alexandria within three 
weeks of November 15th, 1870, but the charter- 
party contained the usual exceptions as to i)erils 
of navigation. The shij) did not. arrive at the 
port of Alexandria until considerably after the 
margin of time allowed by the charter})arty, 
whereby PI., by losing tlic market for his cargo, 
sustained damage. The delay was causeil by 
pei'ils of navigation within the exception clause 
of the charterparty arising on tlie outward voy- 
age from Hull to Alexandria to take in H.’s 
cargo. G. })leaded the exception and the delay : 

— IPeld, that the plea afforded an answer to the 
action, inasmuch as the exception in the charter- 
party covered dangers of navigation occurring on 
the outward voyage before H.’s cargo was shipped 
as well as the tivxnsit with his cargo on. board 
from Alexandria to Hull or London. Ha rrtso/t v. 

(iarthorne. 26 L. T. 508 ; 20 W. B. 722 ; 1 Asp. 

M. C. 303. 

Pirates.] — Pirates are a peril of the sea 
within the meaning of a charteiparty relieving 
the shipowner from liability for perils of the sea. 

Plcherimj v. Barltley, Styles, 132. 

i Construction —-“Accidents of the Seas” 
l and “ Unforeseen Circumstances ” excepted — 

! Stress of Weather — Deviation.] — ^l.’he owners of 
a steamship agreed by charterparty, excepting 
“ dangers and accidents of the seas,” to send her 
to Barrow to load iron to be at Glasgow not later 
than October Hth, “unforeseen circumstances ' 
excepted.” The steamer, which was loading coals - ^ 
at Glasgow, completed her cargo, which she . 
delivered at Dublin, but owing to bad weather did . 
not arrive at Barrow until October 16th. 8he ^ 

loaded the iron on October 1 7th , but o w n g to bad : ' . 7 

weather did not arrive at Glasgow until October 
26th : — Held, that, since under ordinary circum- 
stances of weather, the ship could have delivered 
her coals at Dublin and arrived with the iron at 
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Grlasgow oil October 14th, the jury were entitled 
to rety on that fact, and that the owners were not 
liable. BimaUmn y. LittU, 10 Ct. of Sess. Ca. 
(4 th ser.) 41 

‘‘ Bangers and Accidents of ISTavigation 
€ollxsion.] — A charterparty provided that a ship 
should load a cargo of coal and deliver the same 
at the port of discharge at a freight of so much | 
per ton on the quantity delivered (the act of 
Go(I, Ac., and all and every other dangers and 
accidents of the seas, rivers and navigation 
alwaj's excepted), the freight to be paid two- 
thirds in cash ten days after the vessel’s sailing, 
and the remainder in cash on the right and tine 
delivery of the cargo agreeably to bills of lading, 
less cost of coal delivered short of bill of lading 
quantity Held, that a collision attributable 
solely to the negligence of those in charge of the 
other vessel was a “ danger or accident of navi- 
gation ” within the 


Muddy Vater in Boiler.]— -A stea; 
charterparty excnqited the owners from lia 
for “act of God, the Queen's enemies, iiin a: 
and every other dangers and aceideurs of flu 
rivers and (or) errors or negligence of navii; 
of whatsoever nature and kind during the 
voyage.” The ship v^as lost through the I 
down of her boiler owing to muddy water 
was in it before she sailed. The charterers 
the owners for loss of cargo; — 1-Jeld, tha 
ownei's were liable, .as the siii]j was niiseaw* 
when she sailed. Senile Sul phinuoul (hppt 
V. CoU'iU^ 15 Ct. of Sess. Gas'. (4th ser.) bib 

“Bestraints of Princes.’']— In an actioi 
breach of a charteipartxq by "which it wasm 
that a^ vessel should proceed to a port of ion'i 
and after loading a cargo convey it to a foj 
port, the act of God, Queen's enemies, restr, 


- . - nieamng of the charterparty, 

p'ld therefore that the shipowners were not liable 
in respect of non-delivery of part of the cajgo 
shipped caused by such a collision ; but that the 
chartei*ers were entitled nevertheless under the 
charterparty to set off the cost of the coal so 
undelivered against the balance of freight pay- 
able on delivery of the remainder of the cargo at 
tile port of discharge. Woodley v. Micliell (11 
Q. B. p. 47) distinguished. “ Garsiton ” Sailinn , 
Ship Co V. malik, 56 L. J,, Q. B. 38 ; 18 Q. B. D. 
Iv ; 00 L. T. 879 ; 35 W. K. 33 ; 6 Asp. M. C. 71 


'as shipped under a charterparty and bills of 
which excepted “dangers and accidents 
„ die voyage rats gnawed 
a pipe on board the ship, whereby sea- 


wi 

ladiii; 

of the seas, 
a hole in a ■ 

water escaped and damaged thewicer i^th^^^^^ 

>wners 
?e was 
•wners 


neglect or default 
or their servants 
within the excepi 
were not liable. 

Q. B. 24 ; 12 App 
W. E. 369 : 52 J. 


“Bangers of the Seas and Bivers” — ^Timher 
Baft,J--pmber had been towed alongside a 
vessel pung in a river for shipment, and the 
master b receipts for the quantity delivered had 
been received, and owing to a rapid current 
and strong wind then prevailing the usual means 
for securing the timber proved inefficient and a 
large amount was lost Held, that tlie loss was 
a loss within the exceiition of a chnitei-party 
excluding all ■ diingei’s and accidents of seas anil 
rivera. Pi/mr/n v. Burt, 1 Cab. & E. 207. 

Effect of, on Option to Cancel.]— See Smith y. 

Bari, ante, col. 265. 

Seaworthiness— Engineers’ ITeglect— Error or 
Negligence of Navigation.]— By charterpao’ty 
the shipowner w^as exempted from liability for 
act ot God, the Queen’s .enemies, hre and all 
and every other dangers and accidents of the 
seas, nvers, and errons or negligence of navigation 
•ot whatsoever kind during the! said voyage,” 
pie ship was lost through Mure .of .steamnower 
P^he .failure pf steam 

power was because the water had been aUowed muruauv excc 
to get too low in the boilers, so 'th?iti. thev heated menced‘fram 

and contracted suddenly that outwaid 


the defendants Jigrced, by charreiparty, that 
a ship tlien at Liverpool, of which tlie ibaintiff 
was master, should with all convenient speed ha 
m.ade ready, and shouhl, at Liverpool, receive ami 

" ^ ' ’ rents a fall euigVi, 

proceed to Stettin 
id the Toyag(.j, 
voyage, al ways, 
'0 be loaded at Livei'- 
and the( lefendant thereby 
^ el at .Liverpool, as in the 
with the cargo at Liverpool ; 

' tc ;A:::n -was applicable only 

quitted Liyoi’iifjDl. Cmti> v. 

\ P' ; ; 10 Jur. a74. 

cargO’ 
to Ga’latJ^, 


and, being so lo, 
and deliver the 

restraint of princes, &e., ‘during t he 
excepted, and the ship was 
poolwithoutdetention ; a— : ... 

agreed to load the vessel at I 
charterparty stated, ^ * ' ’ ' ’ 

“Held, that the exception w 

Balk, 8 Q. B. 467 ; 15 L. J.. Q 

A vessel, after discharging her outward 
tor the owners’ benetit, was to procce( 
or Ibraila, as ordered at Constantinople oiwSu.liiia 
by the charterer’s agents, ami there load a cargo 
or corn, and therewith proceed bomowardH and 
discharge at a port in the United Kingdom, ami 
so end the voyage ; restmints of princiis and 
rulers, the dangers of the secs, navigation, 6 re, 
pu’ate.s and enemies during the voyage always, 
mutualp^ excepted ; — Held, that the voyage com- 
1 the period of the discharge of the- 
cargo, and that the exception as to. thei 
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restraints of princes applied to the loading at 
Ibraiia, where the vessel proceeded ; and, conse- 
quently, that it was a good plea to an action by 
the owner against the charterer, for not loading 
a cargo at Ibraiia, that be was prevented from 
loading by the restraint and prohibition of the 
ruler of the country wherein Ibraiia is situate. 
Brvee v. mealopnlo, 11 Ex. 129 ; C. L. U. 775 ; 
21 L. J., Ex. 321 ; 3 W. E. 483. And see Barlm- 
Y. JPAndreio, supra, col. 274. 


rivers Weaver and Mersey to Birkenbead, the 
place of loading, being delayed by neaps of excep- 
tional lowness at the junction of the i5klersey 
and Weaver, and it was proved that it is the 
invariable practice for all salt intended for foreign 
exportation to be brought to Birkenhead from the 
Weaver by -water ; that there are no storehouses 
for salt at Birkenhead ; and that it is never kept 
there to await the arrival of vessels: — The 
chax'terer was held to be relieved from liability 
under the above exceptions, upon the ground that 
they must be taken to apply to bringingthe cargo 
to Birkenhead for loading purposes,, AllerUm 
Sailhuf SJup Co. V. FaU, 6 Asp. M. C. 287.. 
Distinguishing Grant v. Comrclale^ XIV. De- 
muerIge, post, col. 479. 

STegUgenee of Crew “ during Voyaged’] — 
Dnder a charterparty, which provided that the 
shipowners were not to be responsible foi’ any 
act, neglect or default whatsoever of the crew 
or other servants of the shipowners during the 
voyage,” the “ C. P.” proceeded to Xewfairwater 
and commenced to load a cargo for Greenock. 
During the loading the cargo was damaged by 
water entering the ship through a valve, which, 


Queen’s Enemies.”] — When a cliarterparty 
contains the exception ‘-Queen’s enemies,” an, 
apprehension of capture, founded upon circum- 
stances calculated to affect tlie mind of a master 
of ordinary courage, judgment and experience, 
'will justify delay in port during the continuance 
of the risk ; ,nor is such delay less justifiable in 
the case of a ship belonging to a belligerent 
nation, but carrying a neutral cara’O. The. San 
Momati, 41 L. J., Adm. 72; L. E. 3 Adm. 583 ; 
26 L. T. 948 ; 1 Asp. M. 0. 346. Affirmed, 42 
L. J., Adm. 46 ; L. E. 5 P. C. 301 ; 28 L.T. 381 ; 
21 W. E. 393 ; 1 Asp. M. C. 603. 


Beading Charterparty with Bill of Lad- 
ing.] — When a cliarterparty contains the excep- 
tions “ Queen’s enemies, restraints of princes,” kc., 
and a stipulation that the master is to sign bills 
of lading in pursuance thereof “ without preju- 
dice to tins charterparty,” and the bills of lading 
are signed containing no exception but “dangers 
of the seas only excepted,” the cargo being thereby 
consigned to consignees named therein, who had 
notice of the terms of the charterparty at the 
time it -was entered into, the contract is contained 
in both instruments, and the stipulation in the 
bills of lading does not .supersede the stipulations ' 
in the charterparty. Ih. 

Prevention from Loading by Accident, &c.] — 

When a charterer by his charterparty undertakes 
to load a ship within certain given lay days, 
“accidents or causes occurring beyond the con- 
trol of the shippers or affreighters, which may 
prevent or delay her loading or discharging, 
including civil conmiotion, strikes, riots, stoppage 
of trains, always excepted,” or to pay demurrage, 
he cannot excuse default in loading within the 
lay days by giving evidence of general disturb- 
ance and cessation of work in the district about 
the time ; but to exempt himself from liability 
must shew a disturbing cause, actually prevent- 
ing the loading of the particular ship. The 
Village Belle, 30 L. T. 232 ; 2 Asp. M. 0. 228. 
See Crooehewlt v, Fletcher, ante, col. 266. 

Want of Men,]~~Where a charterparty pro- 
vided that, in case of the “ inability of the ship 
to execute or proceed on the service,” certain per- 
sons should be at liberty to make such abatement 
out of the freight as they should think reason- 
able : — Held, that an inabiliW of the ship to 
proceed to sea for want of men to navigate her, 
was 'within the proviso, although such want of 
men arose from the ravages of the smallpox 


4. Provisions as to Bills of Lading and 
Documents. 

Master bound to sign Bills of Lading.] — It 

was stipulated by a charterparty made between 
the plaintiffs and the defendants that the master 
of the ship should sign bills of lading ^ as pre- 
sented, or pay a named penalty. He refused to 
do so, and sailed from the port of loading 
without having signed any bills of lading. He 
proceeded to the port of discharge, delivered a 
portion of the cargo to the consignees, but ceased 
doing so and warehoused the remainder, as they, 
acting under instructions from the charterers, 
claimed to deduct from the freight an amount 
equal to the penalty named in the charter}>arty. 
In an action by the charterers against the ship- 
owners for conversion and for penalties : — ^Held, 
that the plaintiff's could recover nominal damages 
■ for the breach of contract in not signing bills of 
lading as presented. Jones v. ITovgh, 49 L. 3., 
Ex. kl; 5 Ex. D. 115;, 42 L. T. 108; 4 Asp.' 
M, 0. 248— -C. A. Bee also Seeqer v. Bmhic, 8 
C. B. (JI.S.) 72 ; so L. J., 0. P. 65 ; 7 Jur. (N.S.) 
239 ; 3 L. T. 478 ; ■ 9 W. E. 166— Ex. Ch. 

- — On Terms of Sub-charter — ^Notice of Lien.] 
—A shipper who ,has loaded on the terms of a 


-Where it was agreed 


Lay Bays— Demurrage, ^ 
by charterparty that the charterer should not be 


liable for dela^^ in loading caused by neaps and 


sub-charter is not affected by notice of a stipu- 
lation in the original charterparty that the 
owner is to have “ a lien on the cargo for arrears 
ot hire ” He has a right to have bills of lading 
signed on the terms of the sub-charter. Tliarsh 
and Copimr Minmg Co,y. Mliford, 22 
\v . ±1. 46. 


SHIPPING — XI. Charterparty, 


Obligation to inquire as to Existence 
ot Ellis of Lading.]~The goods of a shipper in 
a general ship are not affected by a clause in a 
•chartei‘j)arty of which he has no notice or know- 
le(ige, giving the shipowner a lien on all cargo 
niid freight for arrears of hire due under the 
charterparty. Semble. the fact that no bills of 
lading wein given for the goods makes no differ- 
ence in this respect as to the rights and liabilities 
'Or the parties. T. hired a ship from M„ and by 
the charterparty gave M. a lien on all cargo and 
freight for arrears of hire. T. advertised the 
ship as a general ship, and gave no notice of the 
charterparty . B. shipped goods and obtained a 
leceipt, but no bill of lading. The hire being 
in arrears, M. detained the goods of B. for the 
whole ot the arrears ;—Held, that M. was not 
entitled to detain the goods of B., and that B. 
was entitled to damages for their detention. 
J he btoTUinmy, 51 L. J., Adm. 27 ; 46 L T 773 • 

4 Asp.AI. C. 529. ‘ ' 


To obtain Consular Hanifest.]— In an action 
by the owners of a vessel against a charterer, 
the declaration aUeged that it was customary at 
Biverpooi for the shippers of goods by vessel to 
captain a correct copy of each 
bill of lading, and that the shippers of the cargo 
< id make out copies of eight bills of lading fer 
the captain, and did deliver the copies to" the 
charterer for the captain, and that it was neces- 
sary, as the charterer knew, for the pui’poses of 
the voyage, that before sailing a consular mani- 
fest should be made out, and that it was his dutv 
ns ciiartorer, and having in his possession the 
captain s copies of the bills of lading, on request 
of the owners of the ship, to hand over and give 
n buch copies for the purpose of enabling a 
complete consular manifest to be made out, and 
tJiat he was requested to do so, but only handed 
ovu SIX out ot the eight bills of lading HeJd, 
that there was no such duty as alleged to hand 
copies ot the bills of lading, and that, 
tl.eictore, the declaration was bad, and there 


- cargo of guano at the Cliincha Islands, to which 
3 place she should at once proceed, calling on lier 
=5 way at Pisco to obtain the necessary "pass to 
t load, which should be given to the caid-aiu by 
< the charterers’ agent free of ex})euse: within 
; twenty-four hours of his application. ' Breach 
that the charterers made default in provi<iimJ 
the agreed guano, and only proyided an iiisufih 

■ cient and a less (iiiantity. Plea, tha,t Callao^nid 

■ ^hiiicha Islands are a part of the reimbiic 
ot lerii, and that by the Jaws of that repulilie a 
vessel proceeding from Oallao to the Chincha 
Islands for guano is obliged to procure from ilie 
government a written pass so to do and the 
vpsel could not lawfully have pinceeded from 
Callao to the Clnnclia Islands without such 
pass; that the government refused to give such 
pass; and thereupon the vessel was repaired at 
t.-allao, and the government did afterwards ‘dve 
a pass for the vessel to proceed to take in guano' 
upon the condition that more guano siioiiLl not 
be placed on board than would make the 
vessel draw eighteen and a half feet; that 

tho proceed to 

^^'ffnicha Islands, and the charterers caused 
to be loaded on board her sufficient guano to 
make her draw eighteen and a half feet, and 
they could not, without violating the laws of 
ieru, have loaded a greater quantity, and if 
they had done so, the vessel and cargo would 
to seizure :»^Held, that the plea 
vub bad, teiiicc the obligation was on the char- 
proper pass, and it was not 
alleged that they were prevented from so doiiuj’ 
by 3’e|xson ot the vessel not being well condh 

jS' 209. ^ ^ 


5. PJEEFOlUIAKCB. 


a. -N’cmmating' Port. 

Captain to wait for Orders at Port of 

f ^^tiarter- 

pait 3 , to load a cargo at a foreign iiort, and 

ordn'Ji^ to a port in Great Britain, as 

lie has communil 

cc i>i. 070 : 2o L. J () u 'aMg • o c< ^ 

r>15 ; 4 W. E. 000-Ex: Clt ’ ^ 


■ film Liiore 

r ‘’t A '’• Powle.^, 2 


A T m ’ 'S* ; o fjur 

a-O ; 6 L. T. 224 ; 10 W. E. 408— Ex. Ch. 


Aa to Bill of :Healtli.]_ln an action on a 

shipowner oovonantod 
that the vessel should be sufficiently furnished 


as to Place of Sis- 

charge.]— -L rider an open cliarterpm't-y to deliver 

ohpv'''thlf'’r'’“r master to 

I Ir ot the owner of tlie cwm 


tnat the vessel should be sufficiently furnished 
with everything necessary and needful for the 
voyage m qnestion,” which was to Cagliari, in 


4,1 , tii liic caif^'o 

“tS : L. li. 2 A, k. E. 273 * 
lb L. I. o87 ; 17 W, it. 102. ' 


a T . tu oagiiari. in 

a nf'T^ his . duty'" to have 

havtoi Lef A? cliaiterer 

havino been put to groat inconvenience and 

e.\peuse on account of the ship not being pro- 
vnled with such document, that the shipowner 

fa’i. ‘ “""p- =*• . I 


As to Passes.] — By ' a. charterparty it was 
between the 'Owners of a vessel aiid the 
should sail to Callao ; 
- mffi lonffitf? ^ staunch, -strong and 

conditioned ,lor the voyage* shotdd load a 


^ At what Txme.J—A charterparty, by whjclt it 
IS agreed that asliip, after delivuiring her outward 
cargo at lilalta shall, with all convenient speed, 
sad to < 'lie of the several ports as shall be 

implied promise, 
on the pa t of the charterer, that the shio shall 
e ordered at Malta to sail to such port, within 

E f ; 6 Bcott 




^,3^ * ®b'r’ to proceed to Hon- 

pnas, and there load -‘at one of tiio usual and 
customary ports or places of loading, including 
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the rivers Ulna and Uiilce a cargo of mahogany 
and logwood. The freighter by letter dii'ected 
the captain to proceed to Belize, in the bay of 
Honduras, and address himself to S., “who will 
furnish yon with a homeward cargo of mahogany 
and logwood agreeable to charterparty.” "'The 
captain took the ship to Belize, where \S. put a 
small quantity of logwood on board, and directed 
the ship to go to Ulna, where about half a cargo 
was put on board. S. then sent the shi ]3 to two 
other places of loading in Honduras, at which 
the cargo wats completed :-~Held, tliat it w^as a 
question for the jury, whether the ship was sent 
to Belize as her port of loading ; and that, if 
slie was, the freighter was liable for the extra 
expenses of her going to all the other places foi- 
the residue of her ca)‘go ; but that, if Belize was 
not to be considered her port of loading, Ulna 
certainly was, and the fi'eigliter would^ at all 
events, be liable for the extra cxi)ense of her 
going for cargo to other places after Ulna, as by 
the charterparty the freighter was to load at one 
of the usual ports or places of loading in Hon- 
duras. Broivji. V. JolinHim, Car. &: M." 440 ; 10 
M. & W. 331 ; 11 L. J., Ex.'373. 

Buty to name Port before Voyage begins.]— 

Declaration on a chartciparty stated that it was 
agreed thereby that the ship should sail in ballast 
to a safe and convenient port near Cape Town, 
and there load a full cargo ; and the plaintiif 
agreed to load the vessel and pay freight. Aver- 
ment, that though the plaintiff was"^ready and 
walling to appoint and put on board a proper 
person as supercargo, who would have indicated 
a safe and convenient port near Cape Towm 
to receive the cargo, the defendant wmuld not 
permit the ship to proceed in ballast on the 
voyage : — Held, bad on general demurrer for not 
averring that the plaintiff gave notice to the 
defendant of a safe and convenient port, Ac., or 
anything equivalent in law to such notice; it 
being the duty of the charterer to select the 
port and give notice of it before the commence- 
ment of the voyage. Bue v. 12 M. A 

W. 724 ; 13 L. J., Ex. 216 ; 8 Jur. 421. 

Naming Place of Bisebarge at given Port.] 
— Sec Parker v, Whilow and cases. XIV. 
Dbmuerage, post, cols. 463 seq. 

b. Hostile and Blockaded Ports. 

Operation of War on Contract.] — The master 
of a Xorth Uennan ship, lying at Constantinople, 
enttu’ed into a charterparty with North German 
subjects, there resident, to carry a cargo to a 
port in the United Kingdom or on the continent 
to be delivered to English consignees. The 
charterparty and the bill of lading given under 
it were in the English language, and it wras 
stipuJated that the ship should call at one of 
three port.s of the United Kingdom for orders. 
The ship duly called at Falmouth, and wras 
ordered to proceed to an English port to dis- 
charge : — Held, that as the intention of the 
parties as to what law should govern, was to be 
gathered from the circumstances of the case, 
and, as the giving of the orders fixed the seat of 
the contract in England, the law of England 
applied, TJio Williehn SeJumdt, 2o L. T. 34; 
1 Asp. M. 0. 82. And see Ikmdm. Px parte, 
4 Ei, A Bl. 963. 

War then existed between France and Ger- 
many, The master sailed from Falmouth, but 


through a reasonable fear of capture, put into 
Dunkirk. The ship remained there for two 
months, waiting for a steam tug, which was 
considered necessary by the charterers’ agents tO' 
avoid capture, the master expressing Irimself 
ready to sail with the first fair wiiui. “ The ship 
was then sent forward by steam power, at the 
charterers’ agents’ expense. The careo was 
damaged, and the plaintiffs lost i)rofits"'by the 
delay : — ^Held, tliat the mastei- was justified in 
putting into and remaining in port, and that 
the shipowners wei’e not liable for the damage? 
caused by the delay. Ih, 

By a chai'terparty in the English language 
entered into at Constantinople bctw<,‘en riie 
master of a North German vessel, and North 
German merchants there resident, it was agreed 
that the vessel should load a cargo and proceetl 
thercAvith to Falmouth, ITymoiitli or Queens- 
town, for orders for a safe town in the United 
Kingdom, or on the continent betw'een Havre 
and Hamburg, Queen’s enemies, Ac., excepted. 
The cargo was laden, and the vesser sailed, but 
her master learning on his voyage that war 
existed between France and Germany, p)ut into- 
Gibraltai*. During the war there avouM have 
been great risk of capture off that port, and oflf 
the port of call if the Amssel had proceeded on 
her voyage ; her master inconsequence remained 
there until the end of the war (nine months). 
He then sailed, and arriving at a port of call 
AA'as ordered to an English port. The cargo aaiis 
damaged by the delay. In a claim by the con- 
signees : — Held, that by both English and North 
German laAv the master Avas justified in putting 
into and remaining in port, and that the ship- 
OAvners Avere not responsible for the damage- 
caused by the delay. The Exprer^s, 41 L. J., 
Adm. 79 ; L. E. 3 A. A E. 507 ; 26 L. T. Orai ; 

1 Asp. M. C. 355. 

A charterparty for a vmyage from Liverpool to- 
Lima or Valparaiso provided that the vessel 
should proceed to the port of discharge, or as 
near thereto as she could safely get, and there 
deliver her cargo in the usual and customary 
maimer. A specified number of days Avas agreeJl 
upon for loading the vessel at Lhmrpool ; but 
there Avas no such agreement as to the discharge- 
at her port of destination. The vessel arrived 
at the port of discharge, and remained there 
discharging till, owing to the apprehension of a 
bombardment by a hostile fleet, the authoiaties- 
suspended all landing of goods for seven days, 
after which she returned and her discharge AA-as 
completed : — Held, that the discharge of the 
cargo being an act tolbe done by the shipoAvner 
and freighter, the shipowmer could not maintain 
an action against the freighter for the loss from 
the delay. Ford v. Chtesworth, 10 B. A S. 991 ; 
39 L. J., Q. B. 188 ; L. R. 5 Q.B. 544 ; 23 L. T,. 
165 ; 18 W. R. 1169— Ex. Ch. 

A Prussian ship, carrying a cargo of nitrate 
of soda (contraband of war), arrived off Dunkirk, 
to Avhich port she had been ordered by the con- 
signees of cargo, and whilst lying there Avaitiug- 
for the tide, her master heard that war had 
broken out between France and Prussia, .and 
he thereupon put back to the Doaviis, where he 
arrived on July 1.7th, to make inquiries, but 
hearing nothing more, and being stopped by 
his owner, he put into Dover on the ISth, ancl 
there getting intelligence, refused to proceed to- 
Dunkirk. The ship vvas running under charter 
entitling her to he sent to a safe port. War was 
not actually declared tiff July 19th, but Avas 
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imminent on July 16tli Held, that the ship on left Odessa in ballast -Held, that the declara- 
July 16th was not bound to go to Dunkirk, as she tions of the defendant’s agent did not amount to 
would have been liable to penalties for trading a breach of contract, and ' therefore, inasmuch as 
with the enemies of her country and capture by the defendant had the whole of the running days 
French cruisers ; that even if war did not for performing his contract, the plea was proved, 
actually exist till July 19th the master was jus- Retd v. IIoMtis, 6 EL BL 95 J ; 26 L. J., Q, b] 
tified in pausing for a reasonable time to make 5 ; 3 Jur. (x.s.) 238 ; 5 W. B. 45^ — Ex. Oln 
inquiries, and that under the circumstances he A captain of an Austrian vessel which was 
did not exceed that time by staying in Dover chartered prior to the war between France and 
till after the declaration of war. T7ie Tevtoma, Sardinia and Austria, but whicli broke out before 
8 Moore, P. C. (N.s.) 411 ; 4-1 L. J., Adm. 57 ; the charterparty was terminate<I, while the war 

?* then at Falmouth, 

^ W bust the ship was lying at Dover the con- was ordered by the charterers to go to Copen- 
signees demanded the delivery of cargo without hagen, which he said Jie could not do then but 
«aii^ payment of freight. The master refused to must go somewhere else, or wait till the war was 
deliver without payment :--Held, that he was over, as he should be captured by the French 
entitled to freight. Ib. cruisers ; and he was eventually ordered to go 

A North German vessel shipped goods in the to Plymouth Held, that he was iustihed 'in 
Black bea for a port in the United Kingdom or thus delaying. Pole v. Cetrov.tfeh 9 0 P, (n S 
on the continent under an English charterparty, 430 ; 30 L. J.. 0. P. 102 * 7 .lur s V 604 • *3 
by which she was to call at Falmouth or Ply- L. T. 438 ; 9 W. E. 279. ’ S.C at Nisi Prius 2 
mouth for orders, such orders to be given by the F. & F. 104. ' ’ 

charterer’s agents in London by return of post, 

on receipt of the master’s announcement of his Eefasal to sail for.] — Semble where 

arrival. She arrived at Falmouth on August 9th. performance of the charterparty becomes ille"ai 
Orders were given but not till September 3rd, by reason of blockade, the master may refuselo 
to proceed to Leith ; but from that date until sail. The Tutela, 6 0 Bob 180 
the arrest of the ship, on September 21st, nego- 
tiations vrere going on for discharge of the Knowledge of Blockade.] It is no 

Falmouth. Between those dates the defence for not sailing on a voyage towards a 
w indto were light and variable, and the master port agreed on that the port was in a state of 
remained in port for fear of captme by French blockade, if the defendant knew the fact at the 
cruisers m the Chann^, war then existing between time of entering into the charterparty. Medeiros 
Trance and North Germany Held, that the v. Hill, 8 Bing. 231 ; 1 M. & Sc. 311 I 5 Car & P 

delay was reasonable, and that neither by English 182 ; 1 L J b P 77 

nor North Gennan law was the master bound to But whether the damages are to be nominal or 
pioceed, and that the riegotiations waived the otherwise must depend upon the opinion of the 

A h I . , , . would have been able to get in. Ih 

A chaiterparty between two British subjects ■ * 

n’iJ.JT®!' Constantinople and thence to BlockadedPort-Delivery Elsewhere.!— Under 

Ode^a, there to load a cargo from the agent of a oliarterimrtv that a ship should proceed to 
?0“tamed a stipnlaton that “in Taganimor ‘‘ so near there o af she fnav seL. 
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prevented from performing their contract to be ! will be assumed as an irresistible inference of 
ready with a ship and cargo by the action of the I law, and it is not competent to rebut it by 
■superior power. Chnnlfu/Jiam v. Burnt, 48 L. J., evidence, as in cases of blockade, for the purpose 
C. P. 62 : 3 G. P. T>, 443 : 38 L. T. (>31 ; 3 Asp. of affecting the cargo, with tlie rights of the 
M. C. 359 — C. A. belligerent. The master is to be treated as the 

agent for the cargo, as well as for the ship. JIj. 

Charterers nominating Unsafe Port.] — A ship 
was chartered to proceed from England to a t-, t 

safe port in Chili, with leave to calf at A^alpa- Belay, 

miso. On her arriAGil at Valparaiso, the charterers’ Deviation-Implied Contract.] — The law im- 
agent named the port of Carrisai Bajo as the port pPes a contract by the owner of a vessel whether 
of discharge, and directed the master to proceed a general ship, or lured for the special purpose 
thither. At the time Carrisai Bajo was named as of the voyage, to proceed without unnecessary 
the port of discharge, that port was closed by order deviation in the usual and customary course, 
of the Cluhan goYcrnmcnt, and the ship coaid Dacis v. Garrett, 4 M. & P. 540 : 6 Biin^ 716 ; 
not proceed thither without confiscation. The g L. J. (o.s.) 0. P. 253 ; 31 E. E. 524. ° 

ship was consequently detained for some time at The‘plaintiff chartered a ship to the defendant 
A al])araiso, and, on the port being opened, sailed from London to Madeira, and the Cape of Good 
tor Carrisai Bajo, and there discharged her cargo: Hope, and thence to Bombay, and back to 
—Held, that the charterers were liable in damages London. Instead of proceeding bv the direct 
to the shipowners for the detention of the ship and usual course from the Cape of Good Hope 


V. LyfuiMun, o. oo t t o , oi jj. ij., > c in consequence or such deviation, retused to hud 

Jur. (K.s.) 613 ; 5 L. T. 396 ; 10 W. R. 77. a cargo. In an action by the owner against the 

.X X defendant for not loading the ship with a cargo 
Hostile ov Heutral Port Covenant to get at Bombay, pursuant to the charterparty, it was 
Licence.] If a vessel is chartered to any ports jeft to the jury to say whether the deviation -was 
of an island, part ot which is hostile and part Qf gach a nature and description as to deprive 
neutral, and the freighter covenants to procure the freighter of the benefit of the contract into 
a licence ; if the ship trades to a neutral port of 'which he had entered ; and they were told, that, 
the island, it is no breach of the covenant, that if g^ch was their opinion, the defendant was 
the freighter has procured a licence which would excused by the act of the plaintiff from furnishing 
not authorise the like trade to a hostile port. cargo. The jury having found for the defen- 
Jolmmn v. Greares, 2 Taunt. 344. dant, the court refused to grant a new trial, 

.. 1 holding the direction right. Freemans. Taylor, 

lacenoe-Illegal CoatraetJ-A oomuussioned , jx. & Scott, 182 ; 8 Bing. 121 ; 1 L. J.. C. P. 26l 
B. to get a charterparty efiiected on his ship, o ? . 

Eiissian built and British owned. She was Justifiable.] — A deviation for the purpose 

accordinglj^ chartered to go to x4.merica, and take of saving life is justifiable, but not a deviation 
in there a cargo of permitted goods, rice and for the mere purpose of saving property. The 
cotton being specified, and to sail therewith to defendants’ ship was chartered by the plaintiffs 
Cadiz, Lisbon or Gottenburgh, as directed by a to carry a cargo of wheat from Cronstadt to the 
previous agreement: it appeared to have been Mediterranean, the usual perils of the sea excepted, 
in the contemplation of the parties^ to carry the Whilst on her voyage she sighted and went to 
goods to some port in the United Kingdom, and the assistance of a vessel in distress, called the 
that the ship should carry no licence: — Held, “Arion,” and the master in consideration of 
that this was not an illegal contract, ^ so as to 1,000^. agreed to tow her into the Texel, which 
deprive xl. of his right to his commission for was out of his direct course. Whilst so doing, 
procuring the charterparty to he effected. Haines the defendants’ vessel was stranded, and uiti- 
V. Bush, 1 Marsh. 191 : 5 Taunt. 521. inately (with her cargo) was totally lost. In 

answer to questions put to them by the learned 
Condemnation of Cargo.]— The general, but judge, the jury found that it was not reasonably 
not nniversah rule is, that where a ship is con- necessary to take the ‘Virion” to the Texel in 
demned for breach of blockade, the cargo follows order to save the lives of those on board her ; 
the same fate. BaltazFi v. Ryder, 12 Moore, but that it was reasonably necessary to do so in 
P. G. 168. order to save her and her cargo : — Held, that the 

The presumption is against a vessel captured deviation was unjustifiable, and consequently 
in entering a blockaded port, and an imperative that the plaintiffs were entitled to recover against 
and overwhelming necessity for so doing must be the owners the value of the cargo. Scaranianya 
established by the owner to exempt from con- y. Stamp, 49 L. J., C. P. 674 j 5 0. P. H. 295 ; 42 
demnation. Ih. L. T. 840 : 28 W. R. 691 ; 4 Asp. M. 0. 295— 

It is not competent to owners of a cargo on c. X. 


established by the owner to exempt from con- y. Stamp, 49 L. J., C. P. 674 j 5 0. P. H. 295 ; 42 
, demnation. Ib. L. T. 840 : 28 'RX E. 691 ; 4 Asp. M. 0. 295— 

It is not competent to owners of a cargo on c. X. 
board a vessel condemned for breach of blockade, 

to save the cargo from condemnation by shewing Delay — To sail with Convoy.]— Where the 

their innocence in the transaction, as the owners plaintiff covenanted, that, on the arrival of a 
of the cargo are concluded by the illegal act of ship at a certain port, he would receive the defen- 
the master, although it was done without the dant’s cargo, -and sail for England therewith, 
privity of the owners of the cargo, and even if it with the next June convoy, provided the ship 
wuvs done contrary to tlieir wishes. Ih. arrived and. was ready to load sixty- five running 

When a blockade is known, or might have days before the sailing; of such convoy ; and the 
been known, to the owners of the cargo, at the defendant covenanted to provide a cargo of pro- 
time when the shipment was made, and they duce in time for her to load the same, and Join 
might, therefore, by possibility, be privy to an the June convoy for England, provided she 
intention of violating the blockade, such privity arrived oat,. ^d was ready to load and a notice 




- ^ 
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thereof was given to his agents, sixty-five running Port of Eefage—lSrecessity.l— Where n, ship is 
days previously to the sailing of the convoy, and forced to pmt hack for repaii's, in selecting a pen 
on her arrival to receive the cargo and pay the of refuge the master must not make any grcaier 
current freight Held, that it was not a con- departure from the proper course of the voyage 
dition precedent to the defendant’s part of the than is reasonably necessary, having ivgartUo the 
contract that the ship should so arrive, but he was interests of all parties but in determining what 
still hound to supply a cargo, though not in time is reasonaldy necessary, the <iuesrion of ex]u.‘ns(‘ 
to enable the plaintifi: to sail with that convoy, may be taken into account. iV/c//Ay v. /////, 
Beifel w BroalManli. 4: Price, 36 ; 3 Bligh, 561. 60 L. J., Q. B. 382: [1301] 1 Q. li. r>0r) ; 04 

L. T. 610 : 7 xisp. M. (J. A. 

Freighter Countermanding.] — Where 

the master covenanted with the freighter that Bringing hack Ship— Eefusal to Bespatch 
the vessel should proceed with the first convoy again.] — In an action upon a eliarieiicirty, })y 
from England for >Spain and Portugal, or cither, which the owner covenanted to lake on hoard rn 
as he should he directed by the freighter or his London the freighter s goods, and to ]>roceed 
agejds ; and tliere make a right and true delivery therewith to Monte Video, and tluTc deiivei- 
of the cargo, agreeably to" the bills of lading them, and receive anotlier (‘.argo, ami pr^iceefl 
signed for the sWe ; find so to take in a home therewith lo the port of discharge in (Ireat 
cargo, and return and make a right and true Britain, and there deliver tlie same and end thu 
delivery thereof at London, in consideration voyage: in consideration of wliich llie* freigliter 
whereof, and of everything above mentioned, the covenanted to pay so much per mouih for freight 
freighter covenanted to load the vessel out and during the voyage to Monte Video and hack io 
liome, and pay certain freight per ton per month, her port of discharge ; it is not enough to allege 
part before, and the remainder on the right aiul in the declaration that the ship, after taking in 
true delivery of the homeward cargo at London ; a cat'go in Great Britain, and })roceeding in part 
— Held, first, that the freighter, having first on her outward voyage, was, against the will and 
ordered the master to proceed to Lisbon, in con- without the default of tlie owner, and throutrh 
sequence of which the master had taken in gO(Hls the act of the supercargo, the servant of the 
and signed bills of lading for that port, could not freighter, seized and Vjrought hack to Lmidoii, 
afterwards countermand that order, and order and detained until restoretl to the owner, in coii- 
him to proceed to Gibraltar, without first recalling sequence of which she required repaii', ami which 
the bills of lading, or at least tendering sufiicieiit the plaintifi: cause<l to-be done witli projjcr 
indemnity to the master against the consequence despatch, and was ready and willing to cause the 
of his liability thereon : secondly, that, supposing ship to prosecute and com[)lete her voyage, and 
the freighter had such a power, yet his supercargo offered her to the defendarit for that purpose, 
and agent, who was on board the vessel, had tlie and requested him to des])atch her ; and ujion, 
like authority in the absence of his principal, this to assign a breach that he refused to tlespatfdi 
even before the vessel sailed from this country, her and renounced tlie charterparty and further 
to alter again the destination to Lisbon : thirdly, provsccution of the voyage, and discharged the 
that the master having proceeded with the out- plaintiff from the same, per quod he was hiiKleu'd 
ward caigo to Lisbon under the first order, and from endeiw'ouring to complete the voyage, and 
brought home a return cargo and delivered the to eaiii the moiiey stii>u]aled by the cluiVterpaity 
same to the freighter at London, was entitled to to be paid at her port <.)t; discliarge ; for the 
his freight for that voyage, though he had not defendant having once dcs]>atclicd the ship, there 
sailed with the first convoy; the sailing with was no obligation upon him to despatch her a 
the first convoy not being a condition precedent second time. Smith v. ir/Z.svnq <> M. vS: S. 78 : 8 
to bis recovering freight for the voyage actually East, 437. ' 

performed under the first order, but a distinct 

covenant for the breach of which he was liable. Master not signing Bills of Lading — ^Eefusal 
Davidson v. Gwynne^ 13 East, 381 ; 11 11. li. to receive Goods.]— It was stipulatcil in a 
420. charterparty made between the pkiitd iffs am \ the 

defendants "that the master of "the ship should 

Belay without Bamage.] — A declaration stated, sign bills of Imliiig as presented, oi* pay a. name<1 
that it was agreed by a charterparty that the penalty. He refused to do so, suid -sailetl from 
plaintiff’s ship should load from the agents of the port of loading witliout having signed any 
the defendant at Nantes a cargo of wheat, and bills of lading. He proceeded to the port of 
deliver the same at London on being paid discharge, delivered a jiortion of the cargo to 
freight: that the ship ^vent to Nantes, and that the consignees, but ceased doing si>, and ware- 
the defendant refused to load a cargo. Plea, housed the remainder, as they, acting und(*r 
thatthecharterparty was entered into at London, instructions from the charterers, clafmed to 
while the ship was at London, and that the deduct from the freight an amount c(iual to the 
plaintiff, without the defendant’s consent, sailed penalty named in "tlie charterparty. In an 
from London to Newcastle, and thence to other action by the charterers against the slupovMscj's 
places than Nantes, by reason of- which the ship for conversion and for penalties : — Hekl, that the 
did not arrive at Nantes ‘‘within a reasonable plaintiffs could not recover against the defendants 
and proper time in that behalf,” but “ after a for conversion of the cargo, as they ha.d carried 
long and unreasonable time, to wit, tliirty-eight it for the plaintiffs, had iii tended to deliver the 
days, after she would have 'arrived at Nantes, whole of it to the consignees of the plaintiffs, 
according to the usual length of the Toyage, if and had been prevented by the acts of the plain- 
she had sailed direct”;; — Held, that, the plea tijffs from cora])leting the delivery, Jones v. 
was bad, as it did not appear that the defendant Hough, 49 L. J., Ex. 211; 6 Ex. I), 115- 42 
had, in consequence of the delay, lost the' benefit L. if. 108 ; 4 Asp. M. C. 248— C A 
of the voyage. CUpsham v. B. & H, 

Q* B, 265 ; 13 L. ff., Q, B. ;2; 8 Jur, Biseharging Cargo, Means for,]*— The duty 

of providing,, aud mating proper usc of, Sufficient 
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means for the discharge of a cargo, wlien a ship, 
which has been chartered, arrives at its destma> 
tion, and is ready to discharge, lies upon the 
charterer. But that general duty may be quali- 
fied by words in the eharterparty, and by the 
circumstances of the case. If, by the terms of 
the eharterparty, the chartero]* "has agreed to 
discharge the ship witliin a fixed period' of time, 
that is an absolute and unconditional engage- 
ment, for tlie nomporfoi'inatice of which he is 
answerable, whatever maybe the nature of the 
impedijnents which }jrevent him from performing 
it. If there is no fixed time, the law implies an 
agreement, on his part, to discharge the cargo 
within a reasoiiahle t ime. Postlefluraite v. 
land. It) L. J., Ex. t>H0 : 5 App. Gas. ol)9 ; 42 

L. T. 845 ; 28 W. K. 883 ; 7 Asp. M. C. 802— 
H. L. (E.) See also Petrrsen v. Frephodn^ infra, 
col. 535 ; WliHe v. Steamsli.)2^ Wineliedcr Co., 
supra, col. 265. 

Per Lord Hatherley : When the covenant 
merely engages that the merchant shall vdth all 
despatch, according to the custom of the port, 
unioacl the vessel, he will fulfil his cont 3 ,*act if he 
employs all the usual methods of despatch at the 
port. Ih, 

Expenses of. ] — The contract in the charter- 

party as to demurrage was this : The cargo was 
to be supplied as fast as it could be taken on 
board, and to be received at port of discharge 
as fast as steamer can deliver as above . . . 
and ten days’ deoaurrage over and above the said 
laying days” (there were no laying da^’s men- 
tioned in the eharterparty) "at.80Z. per day, 
payable day by day. it being agreed that for the 
payment of all freight, dead freight and demur- 
rage, the owner shall have absolute charge and 
lien on the said cargo ...” “The cargo to 
be brought to and taken from alongside the ship 
at merchants’ risk and expense.'’ "The ship did 
not fulfil an engagement in the chartei’party to 
proceed to the Sin-rey Commercial Docks by 
inerely going to the gates of the doclis, but when 
it had fulfilled the alternative to go as near 
thereto as it could safely get, the charterer was 
bound to take the cargo from alongside at his 
risk and expense. The shipowner was not bound 
to wait for an unreasonable period, until the dock 
authorities should be able to assign the ship a 
discharging berth in the docks. "When a diffi- 
culty arose about the ship being admitted into 
the Surj'ey Commercial Docks, and the charterer 
would not name any other docks or place where 
the vessel might be unloaded, the shipowner gave 
notice to the charterer of the discharge of the 
cargo by lighters, and, on taking the timber into i 
the docks, gave notice to the dock authorities 
that it was delivered there subject to the claim 
for freight, demurrage and delivery charges ■ 
Pleld, that he was warranted in so doing. Dahl 
or I)onkr/i\. Felwn, 50 L. J.. Ch. Ill"; 6 App. 
Cas. 88 ; 44 L. T. 381 ; 29 W. E, 453 i 4 Asp. 

M. C. 392— H. L. 


successive voyages, and that they should bo made 
not later than the last day of February. A 
bi'each, that the defendant would not permit the 
vessel for the fourth successive time, or for a,iiy 
time except three times, after the making of the 
eharterparty, to proceed to S. H., and there to 
load a cargo of coals onboard. Plea, that before 
breach, the last day of February expired : — 
Held, that the plea was no answer. Wheeler v. 
BaHdfie, 9 Ex. 668 ; 2 C. L. H. 1077 ; 23 L. J.. 

; Ex.:221,‘ ■■■ . 

“Full and complete Cargo” — Liberty to call 
at any Port in Order.] — By a eharterparty a 
sailing barge, whose dead weight capacity was 
stated to be 125 tons, was to load a cargo or 
estimated quantity of 470 quarters of wheat in 
sacks and' (or) other lawful merchandise, and 
proceed to Gosport within the port <)f Portsmouth, 
and she also had liberty to call at am^ port In any 
order. The charterer shipped 470 quarters of 
wheat, which weighed about 102 tons. After the 
wheat was shippetl the shipowner loaded fifteen 
tons of wire-netting belonging to other ship- 
pers to be delivered at Portsmouth dock 3 mrd. 
Both the dockyard and Gosport ai’e in the port of 
Portsmouth. The netting was discharged at the 
dockyard, but the ship, whilst proceeding frcmi 
the dockj’-ard to Gosport, was injured by coming 
in contact with one of the piles of a pierhead, anil 
the cargo of wheat vras damaged by water : — 
Held, that the charterpart}?- did not bind the 
shipowner to treat the cargo of wheat as an 
entire shipload to the exclusion of other cargo, 
and that there had been no deviation in the 
vojmge to, Gosport. CafHti v. AhlrUlcje, 65 L. J., 
Q. B. 85 ; [1895] 2 Q. B. 648 ; 73 L.'T. 426 : 44 
W. E. 129 ; 8 Asp. M.C. 233— C. A. 

Fear of Capture — Belay in Voyage.] — An ap- 
prehension of capture founded on circumstances 
calculated to affect the mind of a master of 
ordinary courage, judgment and experience, will 
justify delay in the prosecution of a vo.yage ; and 
a ship is not answerable in a suit under the 
xidniiralty Court Act, 1861, s, 6, for damage to 
cargo caiAsed by such delay. Andemm v. San 
Bo man (^Ownemi)^ 42 L. L, Adm. 46; L. E. 5 
P. C. 301 ; 21 W. Pu 393 : 28 L. T. 381 ; 1 Asi>. 
M. C. 603— P. 0. 

Additional Cargo taken in and discharged at 
same Port.] — See Caffin v. Aldritlge, supra. 

Mastsr deviating without Cause.] — The ship- 
owner is not liable to the charterer for deviation 
by the master without reason and ultra vires. 
Strkddaml v. NeiUnrt, 7 Ot. of Sess. Cas. (3rd ser.) 
400. 

Abandonment of Ship — Ship brought by 
Salvors to Port of Delivery — Eight of Cargo 
Owner to Cargo without Payment of Freight.]— 
See The Arno, and Cases, infi:a, col 385. 


Duty to perform Voyages within limited 
Time.] — In an action for a breach of a charter- 
party b;>'' the freighter against the owner of the 
vessel, the declaration stated that it was agreed 
by the parties that the vessel should proceed with 
ail convenient speed to 8. H., and there load a 
cargo of coals, and therewith proceed to L., and 
deliver the cargo at a safe wharf, at a certain 
amount of freight being pa^mble per ton ; that 
the eharterparty should be in force for six 

VOL. Sill. 


Damage to Cargo — Unnecessary Deviation,] 
— By a eharterparty the ship was to proceed to 
Marianople and there load a cargo of wheat, 
and being so loaded was to proceed therewith 
to a safe port in the United Kingdom or on the 
"continent between Havre and Hamburg, as 
ordered at- Gibraltar. The eharterparty also 
contained, the following clause : “ Should frost 
ensue.. ; after the •steamer has arrived at 
port of loading and the vessel is compelled to 

- ' -b: : 10 ; 
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the ground t}iat, having become wet. it was liable 
to spontaneous combustion. On a bill by the 
charterers to restrain the owner from employing 

■;ent with the 
an inquiry as' 
i'^an injunc- 
JleHot V.. PHeholm. 


leave to avoid being frozen in, the master is at 
liberty to leave . . . with part cargo, and to 
fill up for steamer’s benefit at any open Black 
8ea, Azof, or Mediterranean port for United 
Kingdom, continent, or Mediterranean ; but in 
case"^ of leaving with part cargo the steamer 
shall complete the voyage as if a full cargo 
had been loaded, or shall forward such part 
cargo to its destination, provided that ho extra 
expense be thereby caused to the receivers.’^ 
Krost ensued, and, to avoid being frozen in, the 
shi|) left Marianople with a part cargo of wheat, 
shipped under bills of lading which incorporated 
all the conditions and exceptions contained in the 
char ter party, and proceeded to Novorissisk, where 
she filled up with linseed under bills of lading for 
delivery at King’s Lynn docks. Upon the ship’s 
arrival at Gribraltar she was ordered by the con- 
signees of the wheat to proceed therewdth to 
Cardiff ; bnt instead of going there direct, she 
wmnt in the first instance to King’s Lynn, and 
there delivered the linseed before proceeding to 
Cardiff. On the voyage from King’s Lynn to 
Cardiff the wheat was seriously damaged by one 
of the perils excepted in the bill of lading and 
charterparty. In an action by the holders of 
the bill of lading against the shipowners for 
breach of contract : — Held, that, by proceeding 
to King’s Lynn, the ship had deviated from the 
vovage, and that her owners were therefore liable. 
Tk6'i)mibdh, M L, J., Adm. 66 ; [1897] P. 133 ; 
76 L. T, 658 ; 8 Asp. M. C. 284. 

Deviation — Light Dues,] — See Keioman v. 
hamjjort supra, col. 239. 

A?id see as to Deviation and Delay, 

post, XIV. Demuerage — Frost preventing 
Loading, supra, col. 245. 


the ship in 
charterpart; 5 , 

to the state of the cargo, and grantee’ 
tion pending such inquiry 
12 W. Pv. 844. 

The court of chancery cannot decree tl 
specific performance of a charterparty, but 
restrain the parties from employing the sh' 
a manner inconsistent with the rights under 
Ze Blanch v. Gramjer, 35 Bea 


can 
in 

charterparty. 

187. 

Although a court of equity cannot enforce the 
specific performance of a charterparty, it 
will restrain the employment of the vessel in a 
different maimer, whether sucii employment is 
expressly or impliedly forbidden. I)e Mattos v. 
GUmn^^ De G. & J. 276 ; 28 L. J., Oh. 165, 
498 ; o Jur. (N.s.) 347, 555 ; 7 W. E. lOU, 403^ 
514. 

C. mortgaged a ship to D., with a power of 
sale. The ship was under contract by charter- 
party, to carry a cargo from U. to S.,"of which 
the mortgagee had notice. On a bill filed by 
the charterer of the vessel for a s]»ecific perform- 
ance against the mortgagor, and for an injunction 
to restrain the mortgagee from interfering to 
interrupt the voyage i—Held, tliat the contract 
was not enforceable in a court of equity, and that 
the charterer was bound to shew’ that the mort- 
gagee had done or threatened to do some act 
w^hich had interfered wdth the performance of 
the contract, to entitle him to an inlunctiom 
II. 

A shipowmer entered into a contract to carry a 
cargo of coals from Birkenhead to Bombay. The 
charterparty contained the ordinary exception 
of perils of the sea. The ship, soon after sailing, 
wms overtaken by a storm, and put into Belfast, 
The master of the ship had the coals unshipped, 
and, being advised that they were in too danger- 
ous a state to be reshipped, he had them sold. 
The charterers filed a bill to restrain the ship- 
owner from using the ship in a maimer incon- 
sistent wdth the charterparty. The vice-chan- 
cellor granted an injunction accordingly, with 
the intention of compelliiig the shipowner to send 
the ship back to Birkenhead to take on board a 
new cargo of coals for Bombay : — Held, u}Km 
appeal, that no such injunction could be uranted* 
Adamson v. GUI, IS L. T. 278 ; 16 W, IL 639. 


d. Enforcing in Equity. 

Parties who have mutually bound themselves, 
■will be restrained from doing any act inconsistent 
■with a charterparty which they have entered 
into bona fide. Lemn v. JDeslandes, 30 L. J. , Ch. 
457 ; 7 Jur. (N.S.) 837 ; 3 L. T. 461 ; 9 W. R. 
218. 

The court has jurisdiction to deal with 
questions relating to charterparties ; and so 
when a charterparty has been entered into 
bona fide, it can, on a sufficient case being made, 
grant an injunction to restrain the breach of such 
a contract, 11). 

The master of an American vessel arriving in 
England, authorised by the owners to sell or 
charter the ship, entered into a charterparty 
wdth the plaintiff for a voyage to Ceylon and 
back. A few’ days afterwards the defendant 
purchased the ship from a party acting under 
a powder of attorney from one of the owners to 
sell her. The greater part of the cargo had been 
put on board under the charterparty. The 
defendant attempted to stop the sailing of the 
ship : —Held, that the master having authority to 
cliarter the ship, -which he had done, and the 
defendant knowing of the charterparty, an 
injunction would lie to restrain the purchasers 


6. Liability ob' Charterer oe Agent. 

Indefinite Period of Employment.] — By a 
charterparty to government for tran.s]) 0 ,rting 
emigrants from this country to the Cape of 
Good Hope, a shipbroker, on behalf of the 
owmers, let a vessel to the conuniSvSioners of tlie 

navy^ for the space of calendai- months 

certain, and thenceforward until they slioiild 
give him notice that she was discharged, such 
notice to be given after her return to Deptford 
or Portsmouth ; and the commissioners cove- 
nanted to pay freight at the rate of Hi*, per ton 
per calendar month for so long time as the vessel 
should be continued in his majesty’s service ; 
and that after she had been in such service six 
months, the broker should have a bill of imprest 
for two months’ freight more; and after ten. 
months a like bill for two months ; and a like 
bill whenever eight months should be due ; and 


from interfering with the sailing of the ship, in 
pursuance of the charterparty. Mmaijeries 
. Jwperiales Co. v. JBaims, 7 L. T. 763: 11 
W. 322. 

' ‘ , A vessel having- been chartered to convey a 

‘ . , ■;/ y cargo,, pf coals to China and having become 

: ''5' damaged, the master was forced to discharge the 

■ . cargo, and the owner declined to reship it, on 

’ / -J li t 1,. i',,' 5. _ . 



■lil 


iilliiiS 
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A cargo was loaded and shipped, bat not in 
regular turn : — Held, that the agents were pro- 
tected by the clause from liability for not so 
loading in regular turn, they having loaded and 
shipped the cargo before the commencement of 
the action. Milvain v. Perez^ 3 EL k El. 495 ; 
30 L, J., Q. B. 90 : 7 Jur. (XS.) 33(-> ; 3 L. T. 736 ; 
9 W. E. 269. 

8ee also as to cesser eUmses^ post, XIII. 
Fbeight— XIV. Hemureage. 

Loss of Vessel after Expiration — Liability of 
Charterer 


A vessel was lost, 
through stress of weather, and without negli- 
gence, after the expiration of a charterparty : — 
Held, in an action by the representative of the 
owner against the charterer, in the absence of 
express stipulation, that there was no liability 
implied, by law on the part of the person in 
possession for loss so occasioned. v. 

Drummond', 1 Cab. & E. 160. 

Liability of Trustee in Bankruptcy.] — Where 
a charterparty and bill of lading were entered 
into with the concurrence of the trustee in 
sequestration, though not expressly authorised 
by him : — Held, that the trustee was liable there- 
on. Macltersach v. Molleson^ 13 Ct. of Sess. Cas. 
(4th ser.) 445. 

Liability of one signing “ as Agent for the 
Charterer.”] — A charterparty was entered into 
between the plaintiffs, shipowners and defen- 
dants “ as agents for charterers.” It was signed 


7. Demise oe Ship. 

Liability of Owner for Negligence of Master 
and Crew.]— The plaintiffs hired from the defen- 
dant a vessel under a charterparty, by which the 
vessel was let to the plaintiffs for a specified 
time, and they were to have the whole reach of 
her holds, except what was reserved to the owner 
for the crew ; the crew was to assist in loading 
and discharging, and the captain was to sign bills 
of lading and to furnish to the charterers a copy 
of the log. The defendant engaged and paid the 


being contemplated by the additional clause. 
.Sulhf V. IJuranty, 3 H. &: C. 270 ; 33 L. J., 
Ex. *319. 

Cesser Clause — Loading in regular Turn.]— 
By a charterparty between the owners of a ship 
,and the agents for the charterers, who w^ere persons 
resident in Spain, it was agreed that the ship 
should proceed to I., and there load in regular 
turn from the agents of the charterers a full and 
-com])lete cargo. It was also agreed that all 
liability of the agents “ in every respect, and as 
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for the negligent management of the vessel by 
the captain, though occurring under a charter- 
party of which the owner knew nothing. Steel 
V. Lester, 47 L. J., 0. P. 48 ; 3 C. P. D. 121 : 37 
L. T. 642 ; 26 W. K. 212 ; 3 Asp. M. C, 537, 

What Amounts to—Lien of Owner.]— By a 
charterparty it was covenanted that the owner 
should receive on board in London all such goods 
as the freighter^ thought tit to load, and should 
procee<l therewith to Madras, and there, after 
delivering her outward cargo, receive from the 
freighter’s agents a honieward cargo, and deliver 
the same in London : and thal all the cabins but 
one, which was reserved for the use of the captain, 
should be at the disposal of the freighter, who 
was to appoint a supercargo to superintend the 
stowage of the goods. Freight to fje paid at so 
nnich per ton on the register tonnage of the 
ship. The captain and crew were employed and 
paid by the owner : — Held, that there being no 
express words of demise of 'the ship itself in the 
charterparty, the freighter did not thereby become 
the owner for the voyage, but that the possession 
continued in the owner, and that he, therefore, 
had a lien upon the cargo for his freight. Saville 
V. CaiirpUm, 2 B. A Aid. 503 ; 21 K. R. 376. 

The owner of a ship entered into a charter- 
party with the freighter, by which the former 
granted iuid let, and the latter hired and took, 
the ship for a voyage out and home. The owner 
covenanted that, the vessel being well manned 
and furnisherl, the master should receive on board 
at London goods to be sent alongside by the 
freighter, and deliver them from alongside at 
KewfouiKllaiid to the agents of the freighter, 
according to his bills of lading ; and, such cargo • 
having been discharged there, should receive 
other goods in like manner and deliver them at 
Demerara, and, having discharged the same, ■ 
should receive other goods there and deliver ' 
them at London, agreeably to bills of lading, i 
The owner agreed that the ship’s boats should ■ 
assist in unloading and loading the cargoes when i 
required by the freighter, provided no impedi- ] 
ment was thereby made in carrying on the excln- ] 
sive duties of the ship ; in consideration whereof ■ 
the freighter . covenanted to send and take the ' 
goods from alongside, and to pay for the fj'eight < 
and hire of the vessel for the voyage 2,600^. with 
primage, one quarter part on delivery of the 
cargo at Newfoundland, by good bills" at sixty i 
days’ sight on London, and the remainder bv c 
good bills at two months’ date from the dav of ^ 
the ship’s report inwards at the port of London, c 
The voyage was performed, and goods of third c 
persons brought from Demerara, under bills of t 
lading deliverable to the consignees on payment t 
of certain specified freight therein mentioned, r 
which freight the owner received. Bills of ex- c 
change for one quarter’s freight were drawn on \ 
the freighter at Nev’foundland, which w^ere 
afterwards accepted and dishonoured by him 
and no suin or bill for the remaining three- 
quarters^ freight per charterparty was given or h 

tendered to' him on the return* of the ship: ti 

Held, that, taking the whole of the charterparty h 
into consideration, the possession of the ship did f 
not pass to the freighter, but remained in the i. 
owner ; and that the circumstance of his' having B 
agreed with the charterer' as tp the mode of pay! 
ment of freight did not divest him of -his lien on 
the cargo for freight ; and that it made no 
chfierence that he had delivered the’ homeward A 
^ cargo and rwiv^dhe freight fhe upon dhp bills. ^ 


of lading, which w'as different from that due 
- upon the charterparty. Clirisile v. Leids, 5 
I Moore, 211 ; 2 Br. A B. 410 ; 23 li. R. 483. 

1 ■ 

Where no Possession by Owner.] — The owner 
of the ship has no lien for the hire sti])ulated ]:)y 
r a charterparty for the voyage on goods ship] )e(i. 
r by the charterer, because the latter is the (.nvuei’ 
^ of the ship for the voyage ; and tlic iirsi: owner 
1 has no possession of the "ship or good^, withotit 
r which there can be no lien. v. JJraf/ff, 

3 7 Taunt. 14 ; 2 Marsh. 330 ; 17 R. ll. 431. 

As Transport to Crown.] — Where .A. clinrfered 
5 his ship to the commissioners of the ti'anspoil. 

) service on behalf of the crown to Ije ennJoye!! 

5 as a transport, and the ship in the course of sucli 

> employment made several voyages from l)c}>lford 
J to foreign ports and back: — Held, that ]>y the 
i terms of the cliai’terparty, coupled with' the 

> nature of the service, a temporary ownershi]> 

5 passed to the ciwn, so that A., during the time 
i of such service, was not to be considered as owner 
L within the charters granted to the Trinity House, 

which impose lighthouse duties and for buoyage 
’ and beaconage on the owners of sliijes. 7ri.>iih/ 
House <^Covi)omtlo)i) v. Clarh, 4 M. B. 288. 

With Right to Surplus— Presence of Agent.l 
— The owners of a ship by deed a])pointed A*", 
to the command of the ship on a voyage fj-om 
London to Calcutta and back. A. was to load the 
ship out and home, and to secure to tiie owners a 
certain amount of freight, retaining the surplus 
or making good the deficiency. An agent of the 
owners was to go on board to su])eilntend the 
management of the stores, with power to disjfiace 
A. and appoint another commander, in ease of 
his breaking the agreement on his part .‘—Held, 
that the deed released the owners fr(.)m their 
liability, as such, to make good the loss upon 
goods sent from Calcutta to London hy the slii|n 
and lost or damaged on the voyaae, and Hiat A. 
alone was responsible to the s]iii'.]>ers for sndi 
nondelivery, he being owner of the vessel jU'o 
hfic vice. XeuLerrf/ v. Colrnt, 4 M. A l\ 876 : 

7 Bing. 190 ; ] C. & J. 192 ; 1 Tyr. 55 : 9 L. J. (0.8.) 
Ex, 13 — Ex. Ch. Affirmed in Dom. Pruc. nom. 
Colvin V. Xoivlerry, 1 Cl, F. 283 ; 6 BJigh, 107. 

Hire for Day— Owners’ Servants.]— Tlic de- 
fendants hired a steam vessel for the day ro 
convey them to R. and back to L. The vessei 
was navigated by the master, engineer aiul crew 
of the owners, at theii* expense Held, that the? 
defendants had not such exclusive possession, of 
the vessel as to entitle them forcibly to ex}>t*l 
the plaintifi, who had come on IjoanI with the 
master's permission for the pm‘pDS(' of being 
conveyed to R, Bean v. Iloof/, 4 M. k Bcotr' 
188 ; 10 Bing, 345 ; 3 L. J., C/H 113. 

Possession— Right to maintain Trespass.]— 
An owner of a ship, notwithstanding he has let 
her out by charterparty for twelve inonths, con- 
taining no terms of conveyance of [)Os.scssion, 
has a sufficient possession of her to maintain 
trespass, Hutas v. XoehMs, 4 Bing. 729 : 1 
^ S04 ; 1 CL F, 438 ; 29 

L. R, 721, 


Tests of Possession.] — By a charteiqiarty it 
was agieed that A. should let and B. should hire 
.A, s vessel for six months, during which time B. 
was te possess the entire and exclusive use and 
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disposal of the whole vessel, with the exception pipes of brandy at Havre, and proceed therewith 
of the cabin, with room for the accommodation to Terceira, where the master was to take on 
of the crew and for the stowage of stores and board a full and complete cargo of green fruit, or 
provisions ; that the master should, as often as other goods, as the freighters might tliink fit to 
B.’s interest slionld require, take on board and send alongside, and despatch her therewith to 
properly stow all such goods, to the extent of a London ; and the freighters covenanted to pay 
full and complete cargo, as should be tendered freight for the fruit at certain terms therein 
to him for that purpose, and proceed therewith specified, and on the brandy, at a certain rate 
upon such voyage or voyages as Ik or his agent therein also stipulated, and guaranteed the ship 
should directs and that he should deliver the a complete cargo of fruit home. In an action by 
goods agreeably to the bills of lading ; that the the owner against the freighters, for noi piiUing 
freight and prUnage should be payable to B. or a full cargo of fruit on board at Terceira, he 
his order ; that in the event of the completion of averred a general performance of tlie covenants 
tlie six months’ voyage, or after she had com- contained in the charterparty to be fuifillcil : — 
inciiGod taking goods on board for a voyage, the Held, sufficient, as the covenant by the otmer 
term .should be prolongeti until the discharge of to take the brandy to Tei'ceira was an indepen- 
her cargo aftei* her airn-al at, or return to, a port dent and distinct covenant, and not to be con- 
in (Trea^t Britain ; and that the owners or master sidered as a condition precedent, as it went only 
should keep the vessel tight and manned, and to a part of the coiiskleration of the contract, 
provisioned and fitted with necessary stores. In FotUenfill v. Wdlton^ 2 Moore, G30: 8 Taunt, 
consideration wffiereof, B. agreed to pay to A., 57G ; 20 11. E. oG7. 

at a certain rate per ton per month, to be paid Action on a chartei’party by a freighter against 
Ijy — one month’s pay in advance in cash, — one a shipowner for not receiving cargo. Proof was 
iiionth's pay after the vessel should be entered given of a charterpart}?- expressed to be between 
outwards, —one month’s pay that day two months, the defendant of one part and G. B. & Oo. 

— and one month’s pay at the expiration of each (agents of the freighters) of the other, containing 
succeeding mouth till the end of the term she a memorandum, as follows : — This charter being 
might be "employed, and the balance in cash on concludedon behalf of another party, it is agreed 
her final discharge, together with port charges : that all responsibility on -the part of Cl. C;0. 
and tliat B. should have the privilege of putting shall cease as soon as the cargo is shipped.’’ No 
in a master of his own appointment, he finding notice of this memorandum was taken in the 
the cabin with all stores, and paying his wages, declaration Held, that it was not necessary to 
A, allowing the wages paid to his own master ; notice the memorandum. Sdhtnaltz ov Sahmalz 

A. not to "be responsible for such master’s acts v. Avern, 16 Q. B. G55 ; 20 L. J., Q. B. 228 ; 15 
and conduct should he deviate from the charter ; Jur. 2i)l. . 

B. to be resjjonsiblo to A. foi’ the conduct anti In an action for breach of a charterparty by 
integritv of such master Held, that the posses- the freighter against the owner of. a shiy), for not 
siori'^of' the vessel wars given up liy A. to B. perfoi’iniiig the terms of_ a charter[)arty, the 
during the continuance of r he contract ; that the declaration allegetl that it was agreed by the 
master so a}){)Ointed by B. was in possession of parties that the ship should ]>rocee(l with all 
the cargo as his agent, aiul not as the servant of convenient speed to St. Helena, and there load a 
A. : that personarcredit was given to B. for the c>argo, and therewith proceed to Liverpool, and 
p.ayment of the hire of the vessel; and that no deliver the cargo at a safe whfirf, for a certain 
lienupon or right of stO])pnge of the goo<ls was amount of fi-cight (the act of God, ^ the Queen’s 
reserved to the'owncrs as a security for the pay- enemies, fire and all other dangers of the seas and 
ment of such hire. Belcher v. ('ajiper, 4 Man. & navigation during the vo.yago always excepted) ; 
G. 502 : 5 Scott (x.i-i.) 257 ; 11 L. J., C. P. 274. that the charterparty should be in force for six 

voyages, and tliat the}" should all be made not 

Liability of Owner to Shipper — Bill of Lading later than a certain day specified. The declara- 
— Master and Servant.] — A person who is regis- t ion averred that the freighter had done all 
tered as the owner of a ship. and. also 3‘egistcred thiiig.s necessary on his part to entitle him to 
as the managing owner under the Merchant have the voyages [lerformed, yet the ship did not 
Shippiog Act," 1876 (36 ck 40 Yicr. c. 80), is not make the voyages as agreed .Held, that the 
liable to"”ship[)ers nnder bills of lading signed by declaration was good, although it did not contain 
The inastei’ oi* ship’s agent, for loss of cargo any averment negativing* the fact of thc^ owner 
alleged to have arisen thoin the unseaworthiness being within any of the exceptions contained in 
of the ship, if he has divested himself by the the charterparty, and that if he relied _ ujnm such 
charterparty of all control and possession of the fact, he was bound to plead^ it. Wheetcr v. 
vessel for the time being in favour of the char- BurUlije^ 9 Ex. 068 : 23 L. J., Ex. 221. 
tevers. who have all t her use and benefit thereof, A declaration stated that by a charterparty 
even if the shippers have no notice of the con- between the. defendant, the shipovyiier and the 
tents of the charterparty. Frazer v. 2farsh (I'd plaintiff, it was agreed that the ship should pro- 
East, 238. ante. col. 65), followed. BammiooU ceed to two ports in Sicily, or usual place of 
Mardffarfnr rvu- Carl Sc'kelhler v. Furnetts^ 62 loading, on and after the delivery of her outward 
L. J.." Q. B. 201 : [1893] A. C. 8 ; 68 L. T. 1 ; cargo, "and there load from the plaintiff’s factors 
1 P 59 ; 7 Asp. M. C. 2G3--H. L. (E.) a full cargo, and thence proceed to Bristol, and 

that the vessel should have her orders befo.re 
leaving Messina. The declaration alleged that 

8, Pleading-s, Lvidence and Damages. arrived at Messina, and laid as a breach, 

Declarations,] — As to allowing several counts that the, defendant' within a reasonable time 
on a chartei'ijartv. varying its "statements, see after the- delivery of her outward cargo, and 
Jleraod v. WilH'iu 11 Q/'B. 1. See Ilof/gett v. before the plaintiff could have given orders tor 
Brie a 6 Bing. (N.c.) 207 ; 8 Bcott, 480. ‘ the ship to proceed to the ports, made a contract 

The owmer of a ship covenanted by a charter- with a third party for. the conveyance ot goods 
party with the freighters to take on board six from Messina, and therewith and within such 
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reasonable time as aforesaid, and before such 
reasonable time had elapsed, loaded his ship, and 
afterwards proceeded to London, without taking 
on board the cargo agreed to be taken from 
the plaintifi; and thereby wholly incapacitated 
and deprived himself of the power of fulfillmg 
the charterparty, although the plaintiff within 
such reasonable* time as aforesaid provided mer- 
chandise. and was ready and willing to load on 
board the ship the merchandise, and although 
the plaintiff w’ould have been ready and willing 
to have named and appointed and given orders 
to the defendant to proceed to two ports and to 
have there loaded a full cargo :■ — Held, that the 
declaration was bad, as it did not shew that the 
vessel had sailed before the lapse of a reasonable 
time for the performance by the plaintiff of his 
part of the contract, and so did not shew that 
the defendant had incapacitated himself from 
performing his part of the contract, and that it 
ought to have contained an averment that the 
plaintiff had performed his part by giving orders, 
naming a port, &c., and by tendering a cargo 
within such reasonable time. Mattlieios 
JLoiJdltey\ D Ex, .571: ; 19 L. J., Ex. 364, 

Action on a charterparty, not under seal 
varied by a subsequent agreement. The declara- 
tion stated, that, by a charterparty between 
G. L. J. &: Sons, on behalf of the owners (not stating 
the plaintiffs to be the owners) of a ship at Pem- 
broke, and the defendant described as the char- 
terer, it was mutually agreed that the ship 
should, with all convenient speed, proceed to 
Cardiff, and there load a cargo of iron and coals 
at certain freight, and deliver the same at 
Alexandria ; forty running days to be allowed 
the charterer for loading at Cardiff and unload- 
ing. That the ship, with the consent of the 
plaintiffs, and at the request of the defendant, 
remained at Pembroke to receive coals, part of 
the cargo, instead of being loaded therewith at 
Cardiff, and that she there received coals on board. 
That the defendant did dispense with, and dis- 
charge the plaintiffs from, performing that part 
of the charterparty which related to the sailing 
of the ship with all convenient speed from Pem- 
broke to Cardiff up to and until the time of the 
completing the loading of coals at Pembroke. 
That the ship sailed to Cardiff. Breach, that the 
defendant detained the ship there in loading for 
twenty day.s over and above the lay days and 
ten days of demurrage. It then stated, that the 
ship, being fully laden, proceeded to Alexandria ; 
assi^ing, as a second breach, that the defendant 
detained the ship there in unloading for a further 
time, viz. thirty days over and above the lay days 
and days of demurrage. There were two more 
breaches, one the nonpayment of freight for the 
cargo, which the plaintiffs duly delivered at 
Alexandria, and the other the nonpayment of 
demurrage : — Held, that the declaration was 
defective for not shewing by distinct averment 
or necessary implication that the plaintiffs were 
parties contracting by thechartei’partyas owners 
of the ship, and that such defect could not Oe 
cured by any admission in the pleas, whether 
found for or against the defendant, Galloway v. 
Jaclmu, 3 Man. k G, 960 ; 3 Scott (K.B.) 753 ; 

^ 12 L. J., Bx. 502--EX. Ch. 

Pleas.] — In a declaration on a charterpai'ty, 
by w'hich the ship ’was to sail from Hamburg, 
being tight, staunch, strong and every w^y fitted 
for the voyage, in the course of the next Novem- 
ber, and proceed to Lima, and having discbai^ed 

i.l. ... .. . ........ . ... 

‘ I f' i i , ' ' ' 

I 'll . 


her outward cargo, forthwith to be made ready 
and proceed to Costa Eica, and there take ori: 
board a cargo, and then proceed to Liverpool 
breaches were alleged as follows : that the vessel 
was not, in November or afterwards, until or 
when she sailed on the 20th December, tight, 
staunch, strong, or in an,}?- way fitted for the 
voyage ; and that, though she did then sail from 
Hamburg, yet by reason of her not being tight, 
(See., when she so sailed, she was obliged to, anct 
did, put back into Altona, and was detained 
there for a long time ; though she did then_ again 
set sail on her voyage from Altona, she cli<.l not 
proceed on. the vo,yage according to its due 
course, or with proper despatch, but was uruicces- 
sarily delayed and deviated ; by means of which 
premises, the vessel did not anive at Lima, and 
the plaintiff lost the benefit of a homeward cargo 
from Costa Rica. The defendant pleadetl, as to 
so much of the declaration as related to the 
vessel not being fitted for the voyage, and^ by 
reason thereof being obliged to put back into 
Altona, and being detained there for such time 
as Was necessary to put further ballast on board, 
payment into court of Ls‘. and no damages ultra ; 
and as to so much as related to her being detained 
at Altona beyond the time necessary to })ut the 
ballast on board, that she was not detained there 
by reason of her not being tight, staunch, &:c. : — 
Held, that the latter plea was bad, as answering 
only a part of the breach to wdiich it applied, 
viz. the detention at Altona, and the subse- 
quent delay and deviation, even if that was a 
breach, and was not merely a statement of 
special damage. Porter y. Izat^ 1 M. k W. 381 ; 
1 Tyr. & G. 639. 

- — - Deviation.] — In an action upon a cove- 
nant to sail and not to deviate directly or 
indirectly, a plea of general performance is bad. 
Latlimell v. Fislier^ 1 Keb. 334. 

— Sail with next Wind — Traverse.] — 

Action on freight on charterparty containing 
covenant to saTl with next wind; special plea 
and traverse, absque hoc, that plaintiff di<l not 
sail with next wind -Held that the traverse is 
not well, for the voyage is the substance of the 
contract, and not sailing with the next wind. 
ComtaUe v. Clolmry^ov Clovery.lsoj, 75 ; Latch. 
12 . 

- — Loss by Perils of Sea — Seaworthiness.] — 
Charterer covenants that the ship shall return 
within twelve months, perils of sea excepted ; 
the master warranting her seaworthy and well 
manned. Breach, that she did not return, not 
being delayed by perils of sea. Plea, that sho' 
was detained at Jamaica through seamen desert- 
ing and that the master did not provide others. 
Plea bad. Wymte v. Fellomc^^ Holt. 446. 

— Oertainty — Average.] — Action of debt in 
charterparty. Breach assigned, nonpayment of 
freight, 2001. with average, not stating amount. 
Exception, uncertainty of average. Pleld, cer- 
tain enough. Dodd v. AtM.n.^on. See Cas. t. 
Hardw. 342, 

Evidence — Letters as to Agency.] — captain 
was instructed to apply foi' a cargo to A., and in 
the event of A. not being on the spot, then to* 
apply to B. (both being agents of the chai'terers> 
for the same purpose. He"' applied to both accord- 
ingly,, and was refused a cargo by both. An 
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action was brought by the owners to recover the 
freight ; and in order to do away with the effect 
of the proof as to B.’s refusal, a letter from B. to 
the charterers was tendered to shew that, prior 
to such refusal, B, had renounced their agency : 
— Held, to be inadmissible. Ilcmell y. Watson^ 
2 Car. & K. Ul. 

Held, also, that A. having been on the spot, 
wdiat passed between B. and the captain wms 
important only in so far as it was confirmed and 
adopted by A. I h. 

ISTotarial Copy of Charterparty made 

Abroad.] — In Batavia, parties about to make a 
contract go before a notary, who writes in his book 
the contract, which is then signed by them. 
Copies of this contract may be obtained by either 
party in the absence of the other, notarial 
copy of a charterparty was entered into at 
Batavia Held, not to be evidence either of the 
original contract, nor properly secondary evidence 
of it. Mroivn v. Thornton^ 1 H. &: P. 380 ; 6 
A. & E. 185. 

Of Eestraint of Princes.] — On an issue 

joined on a plea by the charterer that he was pre- 
vented from loading by restraint of princes, it was 
proved no corn was exported from Ibraiia during 
the vessel's stay ; and evidence was given that 
Wallachia, in winch Ibraiia is situate, was invaded 
by the Eussians, and at the time in question was 
under the command of Prince Gortschakoff, a 
Bussian general, who, while at Ibraiia, being 
applied to, to allow grain to be exported, refused, 
and desired the applicant to petition the commis- 
sary at Bucharest. Evidence was also tendered 
of copies of placards, in the name of Gortscha- 
koff, posted on the walls of Ibraiia, at the period 
of the ship’s arrival, prohibiting the exportation 
of grain : — Held, that such evidence was admis- 
sible, and, coupled with the other evidence, 
proved the plea. Bruce v. XicolopuJo, 11 Ex. 
120 ; 3 C. L. E. 775 ; 21 L. J., Ex. 321 : 3 W. B. 
483. 

Nature of Trade.] — When by a charter- 

party the owner agreed that the ship then bound 
for Havre should' jiroceed with all convenient 
speed to the North of England for coals, thence 
to Limerick, and there load a cargo of grain or 
other merchandise for the charterer, and the 
ship having been delayed by bad weather did 
not arrive at Limerick till long after the time 
expected : — Held, in an action by the owner on 
the charterparty that evidence on behalf of the 
charterer that the Limerick export grain trade 
is carried on only at a certain season, which had 
expired before the ship arrived, was inadmis- 
sible. Ilurat V. Ushorn. 18 C. B, 144 ; 25 L. J., 
C. P. 209 ; 4 W. B. 458. ' 

Custom to control Contract.] — See Oases 

ante, cols. 252, 253. 

Charterparty to date from Condemnation of 
SMp — Averment of Condemnation.] — In an 
action on a charterparty, whereby it was agreed 
to employ a ship of which the plaintiff was the 
captor, as soon as sentence of condemnation 
should have passed, the sentence must be taken 
to mean a legal sentence ; and the party who 
sues for the freight must aver that the ship was 
condemned by a court having competent jurisdic- 
tion, Unwin v, Wolseley^ 1 Term Bep. 674. 


Arbitration Clause — Jurisdiction.] — Arbitra- 
tion clause in a charterparty held norito oust the 
jurisdiction: of the court. Thompson v. Charnocli^ 
8 Term Bep. 139. 

Pratique — Stipulation as to—No Authority to 
grant Pratique — Proof.] — By charterparty a 
vessel was to have ninety running days and ten 
days on demurrage, to commence from her arrival 
at Whidah, she being rendy to imioad and having 
received pratique. Declaration for breach of 
charterparty stated that the ve.s.'^el arrived at 
Whidah, and being ready to unload, and having 
received pratique, Ac., which allegation wa.s 
traversed by plea. The plaintiff proved that the 
I ship arrived and was ready to unload, and did 
unload, but did not procure a wiitten document 
of pratique, there being no authority at Whidah 
to give the same: — Held, that the jdaintiff had 
proved the issue upon him, and that the ship must 
be taken to have received pratique. Balletj v. 
Be Array wee, 7 A. A E. 919; 3 N. A P. 114 : 7 
L. J., Q. k 91, 

Damages— Penalty and Profits .] — K ship was 
chartered to go to New Zealand, where the 
charterers were to load her, or by an agent there 
to give the owner notice that they abandoned 
the adventure ; in which case they were to pay 
him 500^. The ship went to New Zealand, but 
found neither agent nor cargo there, and the 
captain made a circuitous voyage home by way 
of Batavia. This voyage, after making every 
allowance for increased expenses and loss of 
time, was more profitable than the original ad- 
venture to New Zealand would have been. The 
owner sued the charterer on the charterparty 
for breach of covenant : — Held, that^ he could 
not recover the 500^. penalty in addition to the 
profit of the homeward voyage. Staniforfh v. 
LyalU l Bing. 160 ; 4 M. A F. 829 ; 9 L. J. (o.S.) 
C. P. 23...'. 

In an action against a charterer of a ship for 
not landing a cargo, the measin'c of damage is 
the amount of freight which w'ould have been 
earned after deducting the expenses, and also 
an 3 ’' profit which the ship may have earned dur- 
ing the period over which the charter extended. 
Smith V. 31'Guire^ 3 H. A N. 554 ; 27 L. J., Ex. 
465 ; 6 W. B. 726. S. 0.. Nisi Prius, 1 E. A F. 
199. 

Semble, that a shipowner is not bound to take 
a new cargo for the most he can get, in order to 
reduce the damages to be paid by the charterer. 
Ib. 

Unliquidated Penalty.] — More than the pen- 
alty of a charterparty may be recovered in an 
action in the covenants. Winter v. Trimmer^ 
1 W. Bl. 395. S. P., Harrison v. Wright, 13 East, 
343 ; 12 B. B. 369. 

SMp not ready to Sail — Natural Besult of 
Breach — Notice of Special Circumstances.] — 
By the terms of the conti'act the defendants 
agreed with the plaintiffs to have a certain ship 
ready on a certain date, in the south W est India 
Docks, to receive a cargo of tiles for shipment to 
Australia. The ship was not ready on the agreed 
day, and the tiles being kept waiting in the trucks 
in which the plaintiffs had had them brought into 
the docks, the plaintiffs were obliged to pay the 
j railway company, the owners of the trucks, a 
I certain sum for the detention, which snm they 
I now sought to recover from the defendants as 
1 damages for their breach of contract. If the 
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plaintiffs bad followed the ordinary coarse of 
business at the docks, they would have- employed 
the dock company to bring the tiles into the docks 
up to tiie ship’s side, and the dock company’s 
scale of charges, which were slightly higher than 
tlie railway company’s, would have included 
storage of the tiles at the docks for three weeks 
without further charge. The time during which 
the trucks were actually detained was less than 
three weeks : — Held, that the defendants had no 
right to assume that the plaintiffs 'would follow 
the ordiiiai\y course of business in the mode of 
bringing their goods into the docks, and that the 
plaintiffs were entitled to deliver the tiles in any 
manner they plea-sed, and that the detention of 
the trucks was the natural and ordinary conse- 
quence of the defendants’ breach of contract. 
Welah v. Andemm, L. J., Q. B. 167 ; 66 L. T. 
442 ; 7 Asp. M. G. 177-— C. A. 

Legality of Voyage.] — The charterer of a ship 
from L. to B. and back, cannot plead to an 
action brought against him by the owner on the 
charterparty for not providing a cargo af- B. that 
tlie ship sailed -without convoy contrary to law, 
and that the plaintiff’ was privy thereto ; it not 
being iu the contemplation of the parties, when 
the conti'act was entered into, to violate the hw. 
Wiho^i V. Foderlnffhani^ 1 M, & S. 469.; 

Amendment — Oi’ders as to Port of . Loading — 
Beasonahle Time for giving Notice.] — Under 
6 A 4 Will, 4, c. 42, s. 28, the judge has power to 
give leave to amend a declaration in an action on 
a charterp.art}' by inserting a statement of its 
legal effect with refei'ence to the duty of the 
charterer to exercise his option of naming the 
port of loading within reasonable time. Whit- 
wdl V. SvlLseu, 8 A. & E. 801 ; 8 K & P. 891 ; 7 
L. J., Q. B. 244. 

Condition precedent — Loss of Ship — Finding 
of Court Martial,] — Covenant in a charterparty 
of a government transport, whereby if the ship 
should be lost, burnt, or taken, and it should 
appear to a court • martial that the master and 
crew had made the best defence they could, the 
freighters covenanted to pay the value of the 
ship : — Held, that the holding of the court 
martial is a condition precedent. I)armn v. 
Miore^ 8 Dough 2S. 

Seaworthiness.] — vSee Bunhar v. SwvrtlnDaitey 
supra, col. 260. 

Adding Parties— Ord. XVI. rr. 11, 48— Party 
out of Jurisdiction.]— See Wilson v. B^ilUcl\ 
supra, col. 285. 

Admiralty Jurisdiction.] — See Watson \\ 
fior, and Ca.sci> post, XXVL Admikalty Law 
AKD PKACTIC3iS. ' , 

XIL BILL OF LADIXa. , ' 

1. Stanijiiiuf, 804. 

‘i.Bonnamiy^atureof, ■ . 
a. Form, 804. 

h Duration' and Currency, 805. ■■ ■ 
e. Bevocability, 805. ■ ' . 

_ d. Construction, 806. ; 

<?. Presentation, 818.' ‘ ■ 

ii-.' Bjfoot 0j\ ■ ^ , , ..."pg,, , :.y 

hv.; Signature by.AIaster,.3M^ ' ■ 

Mate’s E.eceipt 81 8, ' 


4 . JS:Bem 2 )f ions from Liahility. 

a. Seaworthiness — Warranty, 82.5. 

7a Liability to Ctencral Average, 827. 

c. Statutory Limitations, 828. 

d. Perils of the Sea, 828. 

e. Xegiigence or Fault of Master and Crew, 
■■,838.. 

/. Other Exceptions, 388. 

Indorsement , Assignment and Transfer, 
a. Generally, 843. 

&. Passing Property, 850. 
a. Coiidit'ioiially — Drawn against Bills of 
Exchange, 859, 

6. Pledging, 8()5. 

7. Lien of SJi ipjnng Agent, 866, 

8 . Forged, 866 . 

See ’also IV. OwYERS— As to Liability 
iTO PASSEYOERS ; XI. CtlARTERPARTY ; XIL 
Freight ; XV. Cargo. 

1. Stamping. 

See 54 & 55 Viet. c. 89. 

The indorsement and deposit of a bill of lading, 
as a security, did not require a stain]) within 55 
Geo, 8, c. 184, Sched. tit. Mortgage.” ILirris 
v. Birch. 1 I), (x.s.) 899 ; 9 M. AW. .591 : 11 

L. J., Ex. 219. 

2. Form axd Nature of. 
a. Form. 

North German Code does not exclude Special 
Form.] — By the laws of England and of the 
North German confederation, a bill of hiding is 
decisive as between shipowner and consignee, 
and the North German qodc, although provi<ling 
a form of bill of lading, does not [irevent a 
S])ecial form of contract. The Patria, 41 L. J., 
Adm. 28 ; L. I;h 8 A. A E. 486 ; 24 L. T. 849 : 1 
Asp. M. C. 71. 

Payment of Freight — Omission of usual 
Words,] — A bill of lading in mentioning the 
freight payable for a cargo, did not use the 
ordinary words “he or they ])aying freight for 
the same,” but, after giving the names of the 
consignees to whose order the cargo was to 'be 
delivered, employed the -words “ freight for the 
goods 4Z. 5,s*. per ton of twenty cwt. i lett, < leii vered, 
with primage and average accustomed” : — Held, 
that the two forms of expression were in etfeut 
the same, and constituted the ordinary corHlition 
that the gooils were to be fleliverable only on 
])ayii]g freight. We<iueHn v. (Hllrr, 4*2 L. 8,, 
. Ch. 758 ; L. R. 6 H. L. 286 ; 22 W. K. 26. 

Negotiability — “ Or Order or Assigns.”] — 
Semble, that a bill of hiding, in which the 'words 
“or order or assigns” are onvitted, is not a 
negotiable instrument. Henderson v. Comgfoir 
dtFsaompto de Paris, 42 L. J., P. C. 66 ; L. R. 5 
P, C. 258 ; 29 L. T. 192 ; 21 W. R. 878 ; 2 Asj). 

M. C. 98— P. C. 

When goods have been deliverotl to the person 
to whom the bill of ia<ling was made out, and 
they have then been deiivercdto indorsees of tlie 
bill of lading, so that the indorsees unite in 
themselves a legal and equitable title to the 
goods, the omission of the words “or order or 
assigns” in the billot’ lading is not svifficient to 
give the indorsees constructive notice of some 
equitable arrangement between tlie ])ersoTi to 
whom the bill of lading v*as made out and the 
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consignors. Ih. Anil as to negotiability, 
Emm V. JIarhtt. and (Amos infra, ooi. 3r>l. 

betters of; Advice.] — Letters to a party who 
has accepted bills of exchange on the faith of a 
consignment, which gave him advice of the fact, i 
are not equivalent to bills of lading indorsed. 
XicItoJs Y. Clent. 8 Price, 547. 

Clean Bill of Lading.] — See Arromi)e v. Bwri\ 
infra, col. 317. 

lb. Biii''ation and Currency. 

Ooinmencement.] — The liability of a ship- 1 
owner fo]‘ goods, the receipt of which is acknow- ; 
lodged by the rmrstcr’s signature to a bill of: 
lading, commences from the time of delivery to j 
the sei'vants of the owner, although the goods are i 
not put uu board the ship. EritLsh Cohuahia ] 
.and Vanconrer Idand S/ja7\ Lumhen and Saw \ 
MJll (Jo. v. XMoshtp, 37 L, J.. C. P. 285 ; L. R. ; 
8 C. P. 49U ; 18 L. T. 291 ; 10 W. R. 1040. ; 

Termination.] — A bill of lading remains in! 
force until there has been a complete delivery of 
the goods thereunder to a person liaving a right 
to receive tliera. Eavlno' v. Meiierdaiu.^ 89 
L. J.. 0. P. 187 ; L. R. 4 Id. L. 817 ; 22 L. T. 808 ; 
18 W. R. 1041— H. L. 

A. was indorsee of a bill of lading for cotton, 
drawn in a set of three, making the cotton 
■deliverable in London on iiayment of freight, j 
The cotton had been recently landed under an ' 
entry made by A., and cai’ricd to a sufferance j 
wdiarf in the port of London, where it I’euiaiiied ! 
wdth a stop thei'Coii for freight. On the 4th of 
March, 1805, A, obtained fi'oin P>. an advance of 
2,500/, on the de[)Osit of two co[)ies of the bill 
of lading : A. fraudulently retaining the third 
copy, which B. supposed tV) ho in the hands of 
the captain. On the 0th and 7th of ilarch (the 
stop for freight being then removed), A., who 
had in February instructed cotton brokers to 
take samples of the cotton and to offer it for 
sale, obtaiiicd from them advances to tlie amount 
of 2,000/. on the ile]) 0 ''it of the thii’d copy of the | 
bill of lading ; and on the 11th, being then 
informed of the prior advance !yy B., they sent 
such third copy of the bill of lading to the 
wharfinger, and procured the cotton to be trans- 
ferred into their names, and afteiavards sold it 
and reeeivetf the pi’ocecds ; — Held, that the bill 
uf lading, when deposited with B., retained its 
fall force and effect, and conser|ueiitly that 
there was a valid pledge of the cotton to B, 
before the advances made to A. bv the brokers. 
Ih, 

e. Bevocability. 

In what Cases.] — A bill of lading, by which 
■goods are made delivera])le to A., is I'cvocable 
until the goods arc or tlie bill of lading is 
■delivere<l to A. The shipper of the goods, there- 
fore, may change his purpose, and make the 
£i’oods delivcj’able to {invone else. AtlUdiel v. 
y.dp, 8 F. A D. 518 ; II A. k E. 888 ; 9 L. J., Q. B. 
187. 

Adiere a freighter of a ship to such ports as 
the master should be directed by himself or his 
agents, first; oniered the master to proceed to one 
■of them, in eouseqnence of which he had taken 
in goods, and signed bills of lading for that port,- 
he could not afterwards countermarnl that order, 
and order him to proceed to another port, with- 
‘Ont first recalling the bills of lading, or at least 


: tendering a sufficient indemnity to the master, 
j against the consequences of his liability thereon. 

I i)at\dsoih v. Bw'ijmie, 12 East, 881 ; 11 R. R. 420. 

When goods have been put on board a ship to 
be conveyed on freight, and hills of lading have 
been signed by the master, the owner of the 
goods cannot before the sailing of tlie ship, 
insist on their being redelivered to him without 
paying the freight that would become due for 
their carriage, and indemnifying the master 
against the consequences of his signing the hills 
of lading. Tnidnll v. Tai{lor, 4 El. k Bi. 219 ; 

8 0. L, Jl 199 ; 24 L. J., Q. B. 12 ; 1 Jiir. (X.S.) 

112 . 

Of Indorsement.] — See Mitch. el v. Ede^ infra, 
col. 848. 

d. Construction. 

Intention.]— 'In construing bills of lading the 
intention of the parties as expressed in the con- 
tact is to be looked at, for no exception, of a 
private nature at least, which is not contained 
in the contract itself, or arising therefrom by 
im})iicatioii of law, can be engraflcd upon it. 
AtJdmon y, Hit aide 10 East, 588 ; 10 R. R. 872. 
S. F., Spence v. ChadioieK 10 Q. B. 517 ; 10 L, .L, 
Q. B. 318: li Jur. S72. 

Contract created by — As to Goods to be 
carried.]— When a bill of lading described the 
goods shipped as “Thirteen packages books, 
woodwork, whalebones, Dutch clocks, shoes and 
linen goods,” and was also stamped b^’" the master 
with the words, “value, weight and contents 
unknown ” Held, that the proper construction 
of the contract was, that the sliipowners con- 
tracted to cany whatever gooils were c<;>iitained 
in the packages, and that they wene therefore 
bound to carry silk stuffs contained in one of the 
packages, there being no evidence of wilful or 
j fraudulent misstatement on the part of the 
shippers. Lehoav v. General Steam- Advifjation 
Co., 42 L. J., C. P. 1 : L. 11. 8 C. F. SS ; 27 L. T. 
447 : 21 W. R. 140 ; 1 Asp. M. C. 485. 

Held, also, that, although the freight charged 
for linen goods Avas lower than that for silk stuffs, 
the shippers were not estopped from proving the 
delivery of silk stuffs to the shipowners. Ih. 

As to Ships.] — Goods were shipped on board a 
vessel, under a bill of lading, “ Shipped on board 
the steamship ' Hibernia ’ . . . from Smga])ore 
to London . . - with liberty to call at any 
ports, ill or out of the route, to receive aiid dis- 
charge coals . . . (kc., and to transliip the 
goods bj’’ any other steamer” : — Held, that the 
! contract of the shipowner was that the goods 
should be carried on board a ship in. which the 
principal motive power during the voyage should 
be steam. France y. Tcleijrajjh Connteuctionand 
Mainteaunwc Co., 41 L. J.. Q. B. 249 ; L. R. 7 Q. B, 
561> ; 27 L. T. 878 ; 20 W. R. 724 j 1 Asp. M. 0. 421. 

Constriictioix according to Foreign or English 
Law.] — A German master of a German ship, 
chartered by German charterers, signed bills of 
lading which wei'e in the English language, and 
'stipulated for payment of freight in English 
money by English consignees of ' goods to be 
carried to a German poid : — Held, that the con- 
tract must be construed by reference to the fol- 
lowing rules : First — that the rights and obliga- 
tions of the parties are to, be determinad by, the law 
! which they have declared themselves to intend ; 
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ill of lading provided that the 
rein should be deliverable to 
consignee or his assigns at 
ij paying freight for the goods 
iny sterling per pound, with 
ge accustomed : — Held, in an 
Dwner against an indorsee of 
rho had accepted the goods to 
and primage, that the latter 
nee of a mercantile custom 
)ol, by which he was entitled 
hree months’ discount from the 
IS the custom was binding, and 
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lere there is no express declara- 
the presumption as to the law 
t be gathered from the circum- 
fise ; thirdly — that where the 
in its language, that language 
ordinary and natural construe- 
t admit the introduction of a 
contract ; fourthly — ^that the 
executed according to its terms, 
ith due compensation to the 
mless supervening unforeseen 
ive rendered the execution 
i ; and, hfthly—that the hap- 
circumstance may justify a 
n the execution of the contract, 
ndonment of it. Tie JPatria, 41 
. K. 3 A.<fcE.436;24L.T. 849. 
1 at Falmouth on the 23rd of 
:he war between France and 
mrg was blockaded till the ISth 
lie consignees offered to take 
mouth, and pay full freight, but 
e suit was commenced on the 
r : — Held, that whetlier the 
le construed according to the 
law, or English or German law, 
und to have delivered the cargo 
Falmouth. Ih. 
made in England is a contract 
d interpreted by English law, 
) substantive defence arising 
iking the claim can be made 
express condition contained 
, Sarris, 45 L. J., P. C. 55 ; 1 
1 L. T. 519 ; 24 W. B. 887 ; 3 
. C. 

-TTsage — Bate of Freight.]— 

■ of wool from Odessa, freight 
I^ondon, on delivery. “ at the 
wt., gross weight, tallow, and 
or seed, in proportion, as per 
nted rates ” : — Held, that ex- 
fis admissible to shew, that, by 
e, the meaning of the bill of 
0.S'. per cwt. of tallow was to be 
aid by which the rate of freight 
was to be measured. Rnnaidti 
Co, V. Silm, 13 C. B. (N.s.) 


Commission.] — The holder of a bill of lading 
comprising the whole cargo, has by custom a 
right to deduct “ address commission” from the 
freight. The Norway^ Br. & Lush. 404 ; 3 Moore. 
P. C. (N.S.) 246 ; li Jur. (N.S.) 892 ; 13 L. T. 
50 ; 13 "W. B. 1085. On demurrer, Br. & Lush. 
22 . 6 .^. ■■■ ■ '■ ■ ■ 

Primage.] — By a charterparty the charterer 
engaged to ship in Australia a full cargo for a 
port in England at a freight of 60.y. per ton in 
full ; ship paying all port-charges, pilotages and 
towages : the freight to be paid in cash on right 
delivery of cargo at port of discharge, less 
advances, exchange and commission : the captain 
to sign bills of lacling for cargo as presented- at 
any rate of freight required by charterer ; but, 
should the total freight by bills of ladi.ng amount 
to less than the total chartered freight, the dif- 
ference to lie paid the master in cash before 
sailing. The master (who was paid a hxeti 
salary, “to include all charges and allowances ”} 
signed a bill of lading for the wliole cargo, 
making the goods deliverable to “ order or 
assigns, freight to be paid in cash at port of dis- 
charge, the rate of discharge, rate of freight, and 
other conditions as [)er chartei’jiarty, with 5 ])er 
cent, primage in cash on delivery as customary.” 
The cargo was received at the port of discharge 
by the indorsees of the bill of lailing, as agents 
of the charterer, and the freight paid : — Held, 
that they were not liable for primage. Caiiglmj 
V. GordonC^ C. P. D. 419 ; 27 W. B. 50. And nee 
V. Master, ante, col, 92. 

Incorporation of Conditions of Charterparty — - 
“Baltic Clause.”] — The charterers of a vessel 
shipiped a cargo on board her under a bill of 
lading by which the cargo was to be delivered 
at a port therein named “ (the act of God, the 
queen’s enemies, fire and all and every other 
danger and accidents of the seas, rivers and 
navigation of whatever natine and kind soever 
excepted) unto order or to assigns, they paying 
freight for the said coals, and all other condi- 
tions as per charter.” One of the p) revisions of 
the charterparty was “ Negligence c.la use as per 
Baltic Bill of Lading, 1885 ” : — Held, in an action 
by the indorsees of the bill of lading against tlie 
shipowners to recover damages for the non- 
delivery of the cargo, that the words “all other 
conditions as per charter” only incoi'porated into 
the bill of lading those provisions of the charter- 
party which, from their nature, were to be pier- 
formed by the cousiguee. and did not incorporate 
the “ negligence clause as per Baltic Bill of 
Lading, 1885.” Ilussell v. Xlemann (17 0. B. 
(E’.s.) 163) and Gmy v. Carr (L. K. 0 Q. B. 522) 
discussed. Sermino v. Campbell, 66 L. J., Q. B. 
303 ; [1891] 1 Q. B. 283 ; 64 L. T. 615 ; 39 W.B. 
356 ; 7 Asp. M. C. 48— G, A. 

Cesser Clause — Liability for Freight.] — A 
vessel was chartered to carry a cargo of coals 
from Cardiff to Bouen. The charterparty pro- 
vided that the liability of the charterers should 
cease “ when the ship is loaded and advance of 
freight wnth demurrage at Cardiff paitl.” “ Ship 
to have a lien on cargo for freight, dead freight 
and demurrage.” The bill of lading contained 
no restriction on the liability of the charterers. 
In an action for balance of freight : — Held, 
that the charterparty and bill of lading must 
be read together, and construed according to 
the plain meaning on the face of them, and 
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Q,xiay Bates — Custom inconsistent with Bill the margin of the bill of lading “ at ship])er's 
of Lading*,] — A bill of lading stipulated that risk,” applied, as did also the woi'ds “at ship’s 
“ the merchandise shipped thereunder was to be expense,” to the transhipment only of the goods 
received on the quay at London and delivered from the one vessel to the otlier at Boninp and not 
therefrom by the person appointed by the to the “forwarding of them from Bonny lo Benin.” 
steamship’s agents, <kc., the merchandise to be Ib. 
received and delivered according to the custom 

ami usages of the respective ports.” A custom ISTo Claim unless before Bemoval of 0-oods. J — 
was proved as to grain cargoes coming to By a bill of lading made in EngJami by the 
London, that if the merchant does not demand master of an English ship certain packages of tea 
deliveiy of the grain- within twenty-four hours were “ to he delivered from the slii[)’s deck, whore 
after the ship’s' arrival, the ship is entitled to the ship’s responsibility shall cease, at tire port of 
<liscliargc on the quay. The merchant did not Montreal . . . unto the <Jrand Tnnik Ibail- 
demand delivery, and the grain was discharged waj' Company, and by ihom to i>e forwarded 
on the quay ‘.—Held, that 'the custom was not thence per railway to the station nearest to 
inconsistentwith the hill of lading ; and. that the Toronto, and at the aforesaid station delivered to 
merchant was liable for quay rates. A.<!to v. the consignees or to their assigns.” The instru- 
Stninorr.^ 1 Cab. &; E. 321, n. Reversing S. 6b ment contained, in addition to a long list of 


1 Cab. & E. 219. 


excepted special risks, whether arising from negli- 
gence or otherwise, the following coiHiition : 
“No damage that can be insured against will be 


Sight of Shipowner to land Goods at risk of S 

Oonsignee^ .see li lUon v. London. Italian, and claim wliatovei' tjc admitted 

Adinatia Straw. Aavujation Co., infra, col. od-L i.emovcd.” In 

Liberty to Tow.]— -The plaintiffs shipped goods an action in Lower Canada against the shipowner 
at Liverpool on board the “ Liberia,” a steam for the value of damage done to the packages 
ves.sel belonging to a steamship company, to be during the voyage, it appeared that tljcy were 
■cari’iecl for fi'cighl, payable by the plaintitfs to landed, pdaeed in shipping sheds, removed there- 
the company, to Benin, on the coast of Africa, from to railway freight-sheds in xdontrea], and 
which goods, on the arrival • of the “Liberia” at fnally delivered to the consignees in Toronto. 
Bonny, were, in the usual course of the business No notice of damages was given until thirteen 
of the company, and according to the terms of days after the delivery was completed: — llekl, 
the bill of lading, transhipped on board the that the condition, though in its lirst clause 
“Kwara,” a small branch steamer belonging to the limited to insurable damage, clearly applied as 
compaipy, to be forwarded thereby to their desti- regards its second clause to all damage, whether 
nation at Ben in. T]ie“Kwara,” with the plaintiffs’ appiarent or latent, which could by examination 
goods on board, left Bonny, and proceeded on of the packages conduc.ted with reasomible care 
iier Y 03 ~age to Benin, calling on her way at Brass, and skill at the place of removal have been dis- 
where she had both to discharge and take in covei*cd. J/ooir v. /ff/rr/,s\ 45 L. J., .P. C. 55 ; 1 


cargo. Whilst lying in the ha.rbonr at Brass, 
ami after having discharged and taken in cargo, 
ami within tivo or three hours of being ready to 
proceed on her onward voyage to Benin, the 


App. Gas. 318 ; 34 L. T. 
Asp. M. C. 173— P. G. 


>4 W. K. 887 
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“ Ivwara” was taken by her captain, at the request dithm in a bill of lading provided, in eifect, that, 
of the captain and owuiers of anothei* vessel, to on the arrival of the ve,sscl in dock, the con- 
the mouth of the Brass river, some three miles signee of a portion of the cargo shouhl bo I’oady 
fi’om the Imrbour, for the purpose of towing off to receive the goods, and that, in default, the 
such other vessel which had got stranded on the master or agent of tlie shij) should be at liberty 
breakers in attempting to cross the bar at the to land the goods and wn.rehon.'^e them at the 
•entrance of the river, and in her efforts to tow consignee’s risk and expense. The vessel arrive<l, 
that ve,sseloff,the“Ivwara”herself, inconsequence and the agent of the consignee made an inune- 
of her screw getting fouled with a rope, was diate application for the goods, but was told that 
wrcKsked, and the plaintiffs’ goods were lost. It it was not known in what jjart of theslu]> they 
•did not appear that human life was in any were. On receiving the same answer on the 
imminent danger, or that the assistance of the following <lay, the agcjit withdrew, hamliug to 
Kwara” was sought for, except to save property, the mate a notice desiring him to give twefity- 
The bill of lading, given by the com})any on four hours’ notice of his readiness to «1eliver die 
Toeeiving the goods at Liverpool, contained a goods, in accordance, as the mgico allcg'cd, with 
- clause giving to their vessels “liberty to tow and 25 & 25 Viet. c. 03, ss. 00, (>7. No sucli notice of 
assist vessels in all situations ” ; and also a memo- readine.ss was given, and, there being no one to 
randum in the margin as follows: “ The within receive the goods, they were placed in a ware- 
goods to lie transhipped at Bonny, and forwarded house by the master of the shi}), a charge, of 
to destination by branch steamer at ship’s e.xpense 56 17,?. 3r6 being thereby incurred. The con- 
but shipper’s risk.” In an action bj^ the plaintiffs signee having tlireatened to cliarge his agent 
to recover the value of their goods : — Held, first, with the value of the goods unless he obtained 
that, under the express words of the clause in the delivery of the same, the agent paid the said sum 
hill of lading giving liberty “ to tow and assist under protest, and brought this action against 
vessels,’’ ckc,, the “Kwara” was justified and pro- the shipowner to recover such sum : — Heht that 
tected^ in going to the assistance of. the other the special contract in tlie hill of lading exclwied 
' vessel in the manner and under the circumstances the .operation of the Merchant Shipping Act 
, , , •■stated. Stuart v. BrdUh mid 'Africam Stmm Amendment Act ; and that the act <lid not 
A ring at km 6b., 32 L. T. 257 • 2 Asp. M. C. 497. apply to a case where the shipowner was in boiia 
- , , ^Aml see Brain v. IIenderso% infra, coL 342. ' ignorance of the position of the goods, regard 
L'.-,,’- " ■ ' being had to the premature demand of the 

• ' . Transhipment ‘‘at Shipper’s Bisk”— Ship’s agent of the consignee. OUrer v. Colren, 27 
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Introduction of Hovel Clause,]—], fa sliipowiicr 
wishes to introduce into his hill of lading so 
novel a clause as one exempting him trom 
o-eneral average, contribution, lie ought not only 
to make it clear in words, but also to make it 
conspicuous by inserting it in such type and in 
such a part of the document as that a person ot 
OKlinmy capaoity and cave coul'l not fail to see 
if.„_Per Lush. J. CrooHs v. AUemf¥^ L. d., Q. b- 
201-1 Q B.b. 38: 41 L. T. 800; 28 AV. B _ 

304 ; 4 Asp. 240- i Delivery in Absence of BiU of Lading is 

notice of Alteration of Destmation-Advertise- j Wrongful.]— Pirie v. Wanlou, mfr.a, col. o-l,. 

ment of Voyage. ]— Where a general ship has been ^ pj,ggg^tation for Signature— Advanced Freight 

advertised for a particular voyage, it her destina- i ^ Ship.]— See Orwntal StnmAuf) Co. v. 

tion is in any respect altered, the owner is bound ^ J 

to e-ivc specific notice ot the alteration to encu \^IJ 

pemon who has shipped goods on board. Jcel Y. - 

I^nce, 4 Gamp. 243 ; If) IL Ik 785. 


law did not essentially differ from the English, 
law, that the clef endants were liable for wrongful 
delivery of the goods. The Stettin, 58 ^.A., Adm. 
81 • 14 E. I). 142 ; fil L. T. 200 ; 38 W. E. 0t> ; 

6 Asp. M. 0. 395. vLi-b 4 Aw 

The master after waiting a reasonable time at a 
foreign port, and no person having iirodueed tne 
bill of lading, may deli ver the goods to some person 
p ,j , . u. I to keep till the bill of lading is pi'oduccvl SoicinA 
28 W. E. 1 V. Shepherd:^ C. B. 297 ; 19 L. J 0. P. 249. 


3. Effect of, 
a. Sig'nature by Master. 


Liability of Indorsee.]— The indorsee of a bill ; 

A S: .Ar “ “ " 1 


to sign UliiS UA - -- T- .. %.gr 

board, and all persons taking a bill ot tiding b> 
indorsement or otherwise notice that 

authority is limited to signing bills ot lading tui 
goods actually received on boarcl. trnmt 
Aonoa t/ (10 C. B. 66.> ; 20 L. J., C. P. 

Jur. 296) followed. Cox v. Beure, intra, col.a23, 

1 The captain of a merchant ship borr<.)wed, i.u a 
i foreign port, a certain sum for the ship s 
s consideration of which he took hoiiie goons tor 
Custom.l— A. isold goods to B.. to be delivered ' lenders, ami, signed bills of lading, makiiig 

free on board at Liverpool, for Trieste. fvoight payable AAlPl 


infra, col. 425. 

e. Presentation. 

Time for.]— A bill of lading should be delivered 
as soon after its arrival as possible, without 
reference to the arrival cir unloadnig ot the 
cargo. Barler v. Taijlor, 5 M. ck . ‘o> i ; 9 L. J.. 
Ex.' 21. 


tree oil Doarct, blit* to X.IUU -x , 

(luotion of a bill of lading, or some other docu- ; 13 w. r. sKig. 

to riav the freight) was unable tr» comply with | bess. Gas. (4th sci.) . . 

the custom by producing the bill °t A i 'Ra.tfi of FieieW.l— A master has no autiionty 

Held, that B., by his conduct, I 

' I tharT that for which ■ 

\Piclierndl Y. Jaubemj 

bill of lading. Green v. hiieM, 7 C. B- ^-S.) , on -wliom.]— When a master Ws up 

747; 29 L. J., C. P. 213; 6 Jur. (N-S.) W- . 2 j ^ ^ ship, and ihe 

L. T. 745 ; S AAL K. 663. j knowledge of the existence of a chai teipm tj , 


Calcutta, a 

the prodxrction ot one or tne v. ..... — - ^ oTcottou on theii- behalf, and te ship 

lading. The plaintifis shipped goods ^^Bondo j q on board two of F.. & bo. s ships. 

on brnrd a German vessel belonging to the detm- 1 tor Lrvtip ^ on account ot 

dants‘, under a bill of lading, drawn hpwo parte, 
by which the goods were to be deliyei-ed at a 
German port to the consignee named m the bill 
Slid or to his assigns. The master delivered 
Se goodsat theport of .lischarge to the consignee 
rx iteoiittht 1 * 

h-aIa, the German 


upon proof that the German 


for Liverpool on uuftxtt orv-../ -- - _ „ . Ap 

Bv arrangement goods sliipped, on account _f 
E & Co bTthe Unse at Calcutta wore to be 
kiimed at a Lminal .rate of freight. One ot 
?h^^hiDrwas addi'essed to the dcfcnaant.s 
Caleuttl house, as agents for anUraviiig 

arrived at Calcutta a qumtrty ' j j ’ 

. pnrsiianoe of the order ot 1 . & Co., vas smppea 
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in hei\ for which the captain signed bills of lading 
making the cotton deliverable to order of the 
Calcutta house, and stating it to be “freight free 
on owners’ account.” The ship, while on her 
voyage to Calcutta, was sold by F. &; Co., and 
became the property of the plaintiffs. No notice 
•of this had reached the captain or the defendants 
w^hen the shipment was eSected. When the ship 
arrived at Liverpool, F. & Go. having become 
bankrupt, the defendants, to whom the house at 
Calcutta had indorsed the bill of lading, claimed 
to receive the cotton without paying any freight 
to the plaintifis, in accordance with the terms of 
the bill of lading : — Held, that the terms of the 
bill of lading, under which the goods were 
shipped, were binding on the plaintiffs, and 
that no freight was payable by the defendants. 
Mercantile and Mxclianqe. Baiik v. Gladstone.^ 
^17 L. J., Ex. 130 ; L. R. 3 Ex. 233 ; 18 L. T. 
641 : 17 W. R. 11. 

A master signed bills of lading to deliver at 
Hamburg, “ dangers of the seas only excepted”: 
— Held, that though the charterparty contained 
other exceptions, the master was the agent of 
the owner as well as the charterer, and that, 
therefore, the ^ terms of the bill of lading were 
binding. The JPatMa^ 41 L. J., Adm. 23 ; L. R. 3 
A. & E. 436 : 24 L. T. 849 ; 1 Asp. M. C. 71. 

Without Production of Receipt for Goods.] — 
Where the master gives a receipt for goods put 
oil board, it behoves .him not to sign a bill of 
lading till that receipt is given up. Thomjymi v. 
Brail, 2 Car. &: P. 334 ; 6 B. & C. 36 ; 6 H. & R. 
31 ; 5 L. J. (o.s.) K. B. 34 ; 30 R. R. 242. 

Where the master receives goods on board, and 
gives a receipt for them, he is bound not to 
deliver the bill of lading, except to the person 
who can produce the receipt in exchange for it. 
Graven v. jRyder, 2 Marsh. 127 ; 6 Taunt. 433 ; 
Holt, 100 ; 16 R. R. 644. And see Mitchell v. 
Bcaife, 4 Camp. 298 ; 16 R. R. 795. 

When Goods on Board,] — The master of a 
vessel may properly sign bills of lading in 
favour of the shipper of goods, without produc- 
tion of the mate’s receipts for the goods, if he is 
.satisfied otherwise that the goods are on board 
the vessel and has no notice that anyone but 
the shipper claims any interest in them. Hatlie- 
Mnq V. Lalng, 43 L. J., Ch. 233 ; L. R. 17 Eq. 92 : 
29 L. T. 734 ; 2 Asp. M. C. 170. 

The holder for value of bills of lading so given 
has a better title than an indorsee of the mate’s 
receipts. Ih. 

When Signature Fraudulently obtained— 
Property in Goods,] — The plaintiffs, merchants 
in London, purchased for C., but on their own 
-credit, goods abroad, debiting C. with the price 
and a commission. The goods were warehoused 
in London in the plaintiffs’ name. C., in his 
•own name, engaged room for the goods in the 
.ship “ E.,” which had been put up as a general 
ship for Calcutta. The plaintiffs, at C.’s request, 
•delivered the goods to a lighterman, but with a 
view to preserve their lien, took the lighterman’s 
engagement to give them the mate’s receipt. 
The goods were shipped in the “ E, ” ; the mate’s 
receipt in blank was handed to the lighterman, 

, who gave it to the- plaintiffs., 0, promised the 
plaintiffs to redeem the mate’s receipt, .but never 
, -did so^ and fraudulently induced the ship brokers 
to get bills of lading to C.’s order, to be signed 
i; by -the master, though the mate’s receipt was 


not produced. C. fraudulently indorsed these 
bills of lading for value to a bona fide indorsee. 
The plaintiffs had no communication with the 
ship brokers or captain till after the ship had 
sailed, when, the facts being discovered, they 
demanded the goods, both in this country and 
on the arrival of the ship at Calcutta. The 
goods were delivered by the captain at Calcutta 
to the holders of the bills of lading. An action 
was brought for this conversion against the ship- 
owner and the captain. The captain and crew 
were appointed by the shipowner, but the ship 
was chartei’ed for a lump sum to thini parties, 
who put up the ship as a general ship. The 
refusal of the captain to deliver the goods at 
Calcutta was by the orders of the shipowners. 
The only question left to the jury was, whether 
the master was justified in signing the bills of 
lading without the production of the mate’s 
receipt. The jury finding in the negative, the 
plaintiffs had the verdict against both defemlants, 
on the pleas of not guilty and not possessed : — 
Held, that the property in the goods remained 
the property of the plaintiffs, thei’e never having 
been any delivery animo transferendi to C. ; and 
that the misdelivery at Calcutta was a conversion, 
and that the question, whether the plaintiffs 
were precluded from relying on their property or 
complaining of this conversion, was in effect 
properly left to the jury, and propei’bv found by 
them. ‘'Sch'uster v. M^licllar, 7 El. k Bl. 704 ; 
26 L. J., Q. B. 281 ; 3 Jur. (N.S.) 1320; 5 W. R. 656. 

Held, also, that the shipowner having autho- 
rised the detention at Calcutta, the verdict •was 
proper. Ib. 

Goods never on Board — Bills of lading Act — 
Signature of Master’s Agent,] — To an action for 
freight by a shipowner against the indorsees of 
the bill of lading, the defendants counterclaimed 
in respect of short delivery. Ail the goods tha-t 
were actually put on board had been delivered 
to them ; but the bill of lading acknowledged 
the receipt of a larger quantity. All the goods 
mentioned in the bill of lading had been fioated 
alongside the ship in rafts, and mate’s receipts 
given for them ; but some of them were lost 
before they were shipped. The bill of lading 
was signed, “ By authority of the captain, Wilh, 
G-answindt, as agent.” Ganswindt was the ship’s 
broker at the shipping port : — Held, that apart 
from the Bills of Lading Act, a bill of lading is 
not conclusive against a shipowner, and he is 
not liable in respect of any goods not actually- 
shipped ; and that in the present case he was 
not liable under that act, as the bill of lading 
was not signed by or for him. Tlumnwn, v. liwH^ 
54 L. T. 349 ; 5 Asp. M. 0. 563— G, A. 

Refusal to sign — Penalty or Liquidated 
Bamages.] — A charterparty contained the 
clause, “The captain shall sign charterers’ bills 
of lading as presented without qualification . . . 
within twenty-four hours after being loaded, 
or pay lOZ. for every day’s delay as and for 
liquidated damages until the ship is totally lost 
or the cargo delivered.” The captain wrongfully' 
refused to sign the bills of lading as presented ; 
but the charterers were unable to shew that they 
had sustained any damage by his conduct: — 
Held, that the clause imposed a penalty and not 
liquidated damages, and that the plaintiffs were 
only entitled to nominal damages. Jones v. 
Ilouglh (supra, col. 288) commented on, Rayner 
V. ilederialiUebolaget Condor^ 64 L. J., Q. B. 
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,540: [1895] 2 Q. B. 289 ; 15 R. 542 ; 73 L. T. 

Refusal to sign, at Freight Lower than Agreed. ] 
— Se3 Hyde v. TF/7Z/.y, 3 Camp. 202 ; 13 R. R. 
791, infra, col. 423. 

Except subject to Charterparty.] — A 

person who, without notice of any charterparty, 
lias placed goods on board a vessel which has 
been advertised as a general ship, is entitled to 
have his goods returned to him if the captain 
refuses to sign bills of lading except subject to a 
charterparty containing objectionable provisions. 
Peeh V. Larmi, 40 L. J.;Ch.'763 ; L. R. 12 Eq. 378 : 
25 L. T. 580 ; 19 W. R. 1045 : 1 Asp, M. C. 163. 

Clean Bill of Lading.] — By charterparty 

tlie master and charterer agreed that the ship 
should load a full and complete cargo to be 
delivered on payment of a specified freight — 

the captain to sign bills of lading as presented 
at any rate of freight without prejudice to this 
charterparty.” A lien was given on cargo for 
freight, dead freight and demurrage. At the 
end of the lay days the ship was short of a full 
cargo by thirty-five tons. The master claimed dead 
freight and demurrage, and refused to sign bills 
of lading, unless qualified by reference to the 
charterparty’-. It was afterwards agreed that 
the charterer should fill up the ship, and that 
the master should sign “ clean bills of lading, but 
under protest for three days’ demurrage incurred 
liere, to be settled at the port of discharge.” The 
master still refused to sign bills of lading, except 
with a reference to the charterparty inserted : — 
Held, that he was bound to sign clean bills,. i.e. 
such as contained no reference to the charter- 
party or to the matters previously in dispute. 
Arronipe v. J3an\ 8 Ct. of Sess. Cas. (4th ser.) 602. 

Signed in Blank — BTegotiability.] — The vali- 
dity of a bill of lading as a negotiable instrument 
is not affected by its having been signed by the 
master in blank as to the amount of cargo, which 
was afterwards filled in by the shipper. ComdeR- 
heath Coal Co. v. Clydesdale Pardi, 22 Ct. of Sess. 
Cas. (4th ser.) 682. 

Power of Master to fill in— Days available for 
Unloading.] — A charterparty for earriage of grain 
from the Black Sea provided that there should 
be •• eleven running days, Sundays excepted, 
for loading and unloading, and ten days on 
demurrage over and above the said lays at M-. 
per ton ruiming day. The 1885 bill of lading 
to be used under this charter, and its terms to be 
considered as part thereof.” The printed bill of 
lading as filled up by the master at the loading 
port, stated “/re and a half (5-|) laying days 
remain for discharging cargo ” ; the words and ; 
figures in italics being in the master’s hand- 
writing : — Held, that the bill of lading, as filled 
in, was binding on the shipowners ; and that the 
half day was available for the indorsees of the 
bill of lading for unloading. Allan v. Johnstone^ 
19 Ct, of Sess, Gas. (4th ser.) 364, 

Duty to present for Signature — Advanced 
Ereight— Loss of Ship.] — See Oriental Steamship 
Co. V. Tylor^ post, col, 411. 

As to Quality, Quantity and State of Ship- 
ment,] — See Cases infra, col. 319. 

Penalty for Delay in Signing.] — See The 
Princess^ supra, col. 251. 


Provision in Charterparty as to Rfon-Lia- 
bility of Shipowner — Bill of Lading signed by 
Master not referring to Charterparty.] — See 
ManGhester Trust v. Ftmiess^ Withy cf Co., ante, 
col, 238, 

Master’s Gratuity — Liability of Consignee.] 
— See Hewitt v. Pa%\ infra, col. 400. 

See also fuTther.^ as to bills of lading, XI. 
Charterparty. 


Tb. Mate’s Receipt. 

Effect of.] — M. chartered a vessel with a cargo 
of salt, therewith to proceed to Calcutta ; the 
freight to be paid on unloading, one third by 
freighter’s acceptance at four months from the 
final sailing of the vessel, remainder on the right 
delivery of the cargo, agreeably to bills of lading. 
The captain to apply to F. for cargo and custom 
house business. I’, proceeded to load the vessel, 
but before the whole cargo was on board M. 
stopped payment, and thereupon F. stopped the 
loading. F. presented bills of lading made out 
in his own name, which the owners of the ship 
refused to sign. M. presented none, and the 
ship sailed. On her arrival, F.’s agents tendered 
to the owners’ agents the mate’s receipt, and 
offered to pay freight, but they declined to 
deliver the salt. In an action for the convei'- 
sion of the salt, the jury found that F. did not 
part with the control over the goods in putting 
them on board, and that the property did not 
pass to M. Held, that the sailing away with 
the goods was ample evidence of conversion, and 
that the conversion commenced from, the time of 
sailing. Palh v. Fletcher^ 18 C. B. (N.s.) 403 ; 
34 L. J., C. P. 146 ; 11 Jur. (xX.S.) 176 ; 13 W. E. 
346. 

A manufacturer at Newcastle consigned goods 
to E. & Co., his factors in London, specifically, 
to meet a bill of exchange drawn upon them, 
transmitting to them a receipt, signed by the 
mate of the vessel, acknowledging the goods to 
have been received on board to be delivered to 
E. & Co. : — Held, that E. & Co. had a sufficient 
property in the goods and right to the possession 
to entitle them to maintain trover against a 
wrongdoer, the consignor not having repudiated 
the contract upon which the^" were sent. Feans 
V. Hiehol.^ 4 Scott (N.R.) 43 ; 3 Man. &; G-. 614 ; 
11 L. J., C. R 6. 

Meauing of Coauaissemeuts.”] — The 

plaintiffs wrote to their agents, the defendants, 
regai’ding goods which S. had proposed to pur- 
chase : ‘‘"Les informations sur S. sont telles que 
nous ne pouvons lui livrer ies 2,500 caisses que 
contre connaissement. Si vous voulez, nous vous 
enverrons les connaissements, et vous ne les lui 
delivrerez que contre payement.” The plaintiffs, 
i who carried on business in Holland, consigned 
the goods to the defendants, with the bill of 
lading of a Dutch ship, and the defendants put 
them" on board of a ship named by S., and they 
received and kept the mate’s receipt, but no bills 
of lading of export ship was made up, nor was 
the price paid by S. when the ship sailed.. In 
an action for delivering the goods without 
obtaining the price: — Held, that the instruc- 
tions to the defendants were not canned out by 
obtaining the mate’s receipt ; that “ connaisse- 
ment ” meant a bill of lading ; and that, as the 
control over the goods had been lost without 
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lighters, all mixed together, and the master knew 
nothing of their relative capacitv. The master 
signed two bills of lading, onefoi* 1.200 bags and 
the other for 407 bags deiiYcrable to order, Tlie 
latter bill of lading was for 1(07 bags rye-nieul. 
gross So tons V cwt., and at the foot of it was 
•“contents unknown and not I'espc.msiblc for 
weight.” The hags were all marked alike, and 
no means were taken to identifyby marks in tlie 
bills of lading any }'.arricnlar bags, and theiv 
was nothing on the face of the bills of ladiiig 
from which the master could see that they woo 
intended for different consignees. Wlien the 
ship arrived, the master, by mistake, delivered 
to the consignee of the 4i)7 bags of twelve srone 
each, several bags which weighed only eight, 
stone ; — Held, that the master was resp(.)nsible 
for the non-delivery of 4()7 Ixigs of the ]jroper 
weight. JBradleif v. Bu mixicc, 1 H. v.k C. o2\ ; ;-52 
L. J,, Ex. 22~Ex. Ch. 

The master having been sued to judgment on 
a bill of lading, the owner ctuinot be sued, 
although the judgment is nnsatished. P/oTWZ// 
V. Fernie, 3 H. & 0. 977 ; 34 L. J., Ex. 172 ; 11 
Jnr, (N.S.) 813 ; 13 L. T. 208 ; 13 W. 11. 1089. 


10 Jur. (it.s.) 881 ; 11 L. T, 272. 

Evidence — Short Delivery.] — The plaintiff 
having verbally chartered a ship to carry iron 
fj‘om Glasgow to Swansea, the ship Avas loaded 
with iron bought by the plaintiff from W. &; Co. 
The iron was weighed by the agents of W. & Co., 
to Avhoin the mate gave a r< 
him for 330 to: 

On delit-ery a 
Avas discovered to be 326- 
mate deposed, and 


'eceipt signed by 
ins, but there Avas no bill of lading, 
at Swansea, the quantity of iron 
2 tons only, but the 
not contradicted, to tlie 
delivery of all that had been shipped, 
plaintiff In ' 


_ paid on the full amount of 330 
tons to W. &: Co., w’ 
diffei’cnce, sued the shipoAvner for short deli verj^ : 
— Held, that there Avas no evidence of negligence 
in tlic shipoAvner, and that if there had been, it 
Avon Id not be negligence causing loss to the 
plaintiff. Bidclulph v. Blncjhmi. 30 L. T. 30 : 


'ho refused to repay him the 


Weights — Mistake and Misdescription as to.] 
— In an action for freight, the master is at 
liberty, iiotAAnthstaiidiiig the terms of the 18 19 

Viet. c. Ill, s. 3 (the Bills of Lading Act), to 
shcAv that the cargo actually received by him 
differs in Aveight fi*om that signed for in the liill 
of lading ; at all events where the weight men- 
tioned in the bill of lading is a, mere matter of 
measui'ement. Bhniolwt v. Poice.lV,^ LlauHrit 
Colluiries Co.. 43 L. J., Ex. 50 ; L. R. 9 Ex. 74 : 
30 L. T. 28 ; 22 \V. R. 490 ; 2 Asp. M. C. 224. 


Signature of Master not Conclusive.] — 

Bills of lading signed by the nnister are prirnj 
facie evidence that the quantities named therein 
Avere received on boai’d by liim : the onus i)f 
rebutting’ this presumption, and of sliewing t:h.at- 
a less quantity than, that specitied Avas I’ceeived, 
lies on the shipowner. 21'Li‘un Flemlnff, 
L. R. 2 H. L. Be. 128 ; 25 L, T. 317 ; 1 Asp. M.. €. 
160. 

A shipowner is not estop] )cd by the signatui-e 
of the bill of lading by the master from shcAving 
that the goods or some of them were never 
actuallv put on board. Brown v. J^owdl Bn fpqti 
Stewm Coal Co.. 44 L. J., C. P. 289 ; L. R. 10 G.'p. 
562 ; 32 L. T. 621 ; 23 W. R. 549 ; 2 Asi). M. C. 
578. 

By a charterparty for the convoAmnee of a. 
cargo of coal from Cardiff to Buenos Ayres, it 
AA^as stipulated that the master shon.ld ‘‘sign bills 
of lading for the cargo put on board as presented 
to him ]yy the charterers, without prejudice to tlie 
terms of the charterparty.” On arrival at the 
port of discharge, it was found that the coal 
delivered to the consignees was less by thhly-tAvo 
tons than the quaiitity n.ientioned. in the bills of 
lading, and the owners AA^ere called upon to pay, 
and paid, the difference of value to the con- 
signees, In an action by the 0 Avrie.rs against the 
charterers to recover the amount so paid ; — Held, 
that, inasmuch as the ow3:i.ers were under no legal 
liability,, either at common laAvor under the Bills 
of Ladin, 


c. As to Quality, Quantity and Bate of 
Shipment. 

, Tinder 18 & 19 Viet. e. Ill, s. 3.] — This pro- 
vision only applies to persons who have actually 
signed bills of lading ; therefore, the OAvners of a 
ship arc not estop]')ed from shewing that a state- 
ment of AA'eight contained in a bill of lading of 
goods shipped, signed by the ship’s .agent, is 
incorrect. Jm,wl y. Bath, 36 L. J., Ex. 149 ; 
L. R. 2 Ex. 267 ; 15 W. R, 1041. 

The above section does not make a bill of lading 
conclusive evidence against the owner that the 
goods were put on board. Meyer v. J)re.smi\ 16 
0. B. (N.B.) 646 ; BB L. J., C. P. 289 ; 10 L. T. 
612 ; 12 W. E. 983, 

9'he statute operates where a biU of lading is 
signed by the master, Avho is part owner, and 
who sues on behalf of himself and his co-ownei’s. 


Act, to pay -.for such dehcicncy, the 
' action Avas not maintainable. i/>. 

Liability of Master,] — ^A, ^our company abroad In an action by consignees against a ship- 
shipped on board a vessel 1,676 bags of rye-meal, owner for the loss of one out of several boxes of 
some of vvhich Aveighed. twelve', stoneycach,' and nmchiiiery, which had been delivered on the 
some eight stone eachi , -.They from 1 quay to the people of the ship and the receipt 
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of which had been acknowledged by the signa- 
tnres of the mate and captain on the biii of 
lading : — Held, that the owner W'as responsible, 
although there was no proof that the missing 
box was ever on board the ship. 

Colwnhia and Vanoouter Island, Co. y . jVettlesJup, 
37 L. J., C. P. 235 ; L. R. 3 C. P. -109 ; 18 L. T. 
291 : 16 W. ll. 1046. 

‘‘Weight, Value and Contents Unknown^’ — 
Effect of Words,] — ^Vdien, on a closed package 
being shipped for carriage, a biii of lading, 
containing an innocent misdescription of its 
contents, is presented to the master of the ship, 
and be, without asking questions or examination, 
stamps thereon “weight, value and contents 
unknown,” there is a contract to carry the pack- 
age whatever its contents raa}^ be. Lelmiib v. 
General Steam- Navigation Co.., 42 L. J.. G. P. I : , 
L. R. 8 C. P. 88 ; 27 L. T. 447 ; 21 W' R. 146 ; 

1 Asp. M. C. 435. i 

The plaiiitiifs delivered to the defendants, for ; 
carriage on board their ship, a closed ease con- i 
taining silk goods. The bill of lading, as ten- j 
dered by the plaintiffs for signature, described j 
the contents of the case as linen goods ; but j 
before signing it the captain impressed upon it j 
with a stamp the words “ weight, value aiul 
contents unknown.” The freight charged for I 
silk was higher than that for linen goods, and | 
the freight paid for the goods so delivered was ] 
that for linen goods; but the plaintiffs repre- j 
sented the goods to be iincu inadvertently, and } 
without fraudulent intention. On the ship’s 
arrival at her destination it was found that two 
pieces of silk had been abstracted from the case. 
In an action by the plaintiffs against the defen- ! 
dants as common carriers for iioii-deliveiy of ! 
the silk goods so lost : — PI eld, that the addition 
of the words “ wmight, value and contents 
unknown” to the bill of lading completely did 
away with the effect of the description of the 
goods as linen, and that consequently the con- 
tract was to carry the case and its contents, 
whatever they might be ; and the plaintiffs were | 
entitled to maintain the action. Ih. 1 

The master of a Russian ship received on board | 
goods under a bill of lading in the ordinary | 
form : — “ Shipped in good ortler and condition, i 
to be delivered in the like good order and con- ; 
dition at the port of London;” certain perils | 
being excepted ; and in the margin were the i 
wonis, “ Weight, contents and value unknown.” 
The ship arrived and the goods Averc delivered, 
but a great number of them were found to be 
damaged both externally and internally, and 
the damage was recent, and not traceable to any ' 
inherent vice in them : — Pleld, that in the absence 
of proof on the part of the shipowners that the 
goods were in a bad condition when shipped, it 
was not incumbent on the consignees, in onler 
to establish their case to proA^e ^A'here or hoAV the 
goods became damaged. The Peter der Grosse. 
34 Ij. T, 749 ; 3 Asp. M. C. 195 — G. A. Affirming * 
I P. D. 414. 

Held, also, that the bill of lading afforded 
CAndence that externally, and so far as met the 
eye, the goods had been shipped in good order 
and condition. Ih. 

A. bill of lading for manganese shipped on 
board stated the weight in Avriting, but contained 
a printed clause, “ weights, contents and value 
unknoAvn ” : — Semble, that the person signing 
the bill of lading would not be concluded from 
showing that the written statement of AA^eight 
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AA^as erroneous. Jessel v. Bath. 36 L, J.. Ex. 149 ; 
L. R. 2 Ex. 267 ; 15 W. R. 1041. 

A bill of lading, signed by a master since 
deceaseil, for goods to be delivered to a consignee 
or his assigns, he paying freight, is admissible as 
evidence of the consignee having an Insurable 
I interest in the goods ; bat if the master guards 
I liis acknowledgment by saying, “ contents un- 
i known,” so that he does not charge himself Avith 
the receipt of any goods in particular, the bill of 
lading alone is not evidence either of the quan- 
tity of the goods or of proj)ert3’' iii the consignee, 
IladdoLO V. Parrij^ 3 Taunt. 363 ; 12 R. R. 666. 

Whether conclusive as to Amount 

Shipped.] — A charter], )arty provided that the bill 
of haling should be conclusive evidence against 
the OAvriers of the quantity of cargo received. 
The cargo (timber) Avas tioated alongside the 
vessel, and receipts by the mate Avere then given 
for the same. Part of the cargo aanus lost by 
])erils of the sea before shipment. Tlie loss AA'as 
notified by the master to the agent of the 
charterer, but, at t.he latter’s request, the master 
Avas induced to sign bills of lading for the whole 
quantity .received alongside : — Held, that the 
charterer liacl no claim against the shipoAvners 
in re.spect of the ditference betAveen the amount 
of cargo rcceiAmd alongside, and the amount 
shi])pcd on board. By man v. BuiA 1 Cab, & E, 
207. 

The defendants chartered the plaintiff’s ship 
for the carriage of a cargo of timber from Memel. 
The charter])arty ])rovi(ied that the ship should 
there load from the agents of the said affreighters 
as customary a full cargo of fir sleepers, that 
the cargo should be brought to and taken from 
alongside the ship at merchants’ risk and expense, 
and that tlie bill of lading should be conclusive 
evidence against the OAvnci’s of the quantity of 
cargo received as stated therein. Thei’e Avas a 
custom at Memel, Avhich, however, did not apply 
to charte]'])arties in the form of the above- 
mentioned cliartei'party, that the captain should 
take dtdivery of the timber to be shipped at 
timber ponds up the river at some <listance from 
the shi]), the timber being then rafted down by 
fishermen to the ship, but being at the ship- 
OAvner’s risk timing the process. The captain of 
the ])laintiff’s ship, on her arrival at Memel, not 
being aware of the ])rovisions of the charter- 
])Mrty, alloAA'ed the mate to giA^e receipts for the 
cargo at the limber ])onds. Part of the timber 
included in such receipts aaxis lost during the 
p]‘ocess of rafiing the timber down to the ship, 
owing to the force of the current. The ca]>tain, 
having become aware of such loss and of the 
])]'o visions of the charterparty, stated to the 
agent at Memel of the shippers, who had sold 
the timber to the defendants, that he did not see 
his Avay to signing clean bills of lading for the 
full quantity mentioned in the mate’s receipt, 
a portion of the timber having been lost ; but, 
on being told by such agent and a clerk of the 
ship’s brokers that he Avas bound to sign clean 
bills of lading for the full quantity, he did so. 
The bills of lading stated that such quantity viais 
shipped in good order and Avell conditioned to 
be delivered on payment of freight and ail other 
conditions as per charterparty. In an action 
for balance of chartered freiglit the defendants 
counterclaimed in respect of short delivery of • 
cargo : — Held, that the bills of lading estopped 
the plaintift from denying that the full amount 
of cargo stated therein was shipped, 1 Ashman v,. 
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Chndle, 56 L. J., Q. B. 538 ; 19 Q. B. D. 333 ; ship}>ed in good order and condition, or fail in 
57 L. T. 552 : 35 W. K. 744 ; 6 Asp. M. G. 186— his suit against the shipowner for damage done 
' to the cargo ; but failing proof of the condition 

'The master by signing the bill of lading does of the cargo when shipped, the consignee is 
not bind the ownier for more goods than were boand to show that the damage which it sustained 
■shipped. McLean v. Munoh^ 5 Ct. of Bess. Gas. is traceable to causes for which the shi[iOwricr is 
{3rd ser.) 893. responsible. Ik 

Quality Harks— Estoppel.]— A bill of lading Amount of Ereight Payable.]— A charter- 

signed by the captain of a ship in respect of a })arty under which a ship was chortered^ior a 
shipment of bales of jute contained the following grain cargo from the Ilanubc to the United 
provision: — “If quality marks are used, they Kingdom, for freight '‘per imperial (|uarter 
are to be of the same size as the leading marks delivered,’" contained a ju’ovisiou that, in rho 
and contiguous thereto, and, if such quality event of the cargo or any part being delivered in 
marks are inserted in the shipping notes and a damaged or heated condition, the freight should 
the goods are accepted hy the mate, bills of be payable on the invoice quantity taken on 
lading in conformity therewith shall be signed boai'd as per bill of lading, or half freight upon 
by the captain, and the ship shall be responsible the damaged or heated ])ortion at tlie captain’s 
for the correct delivery of the goods.” The bill option. The hill of lading stated tluit 1,021 
of lading described the bales as marked in pro- kilos were shipped on board; but the master 
portions specified with different quality marks added at the end of the bill of lading, l)ef(.)re 
indicating different qualities of jute, which signing it, the words “ quantity and quality 
marks coiu’esponded with those inserted in the unknown.” The cargo having become heated 
shipping notes made out by the shippers. When on the voyage, the master claimed to exercise his 
the ship was discharged, however, it was found option, and to be paid freight upon tlie invoice 
that there had in fact been shipped fewer bales quantity, as per bill of lading Held, that the 
marked with one of such quality marks and addition of the words, quantity and quality im- 

more marked with another of such marks iudi- known” to the bill of lading by the inastcr did 

eating an inferior quality than stated in the bill not take away liis right to be paid freight upon 
of lading: — Held, that an indorsee of the bill of the invoice quantity in the bill of lading, and 
lading for value without notice of the incorrect- that the object and effect of that memorandum 
ness of the description of the marks therein, had were merely to protect the captain against any 
no right of action against the shipowners either mistake which might occur in the invoice 
for breach of contract or upon the ground that quantity in the bill of lading, in case of alleged 
they were estopped by the representation con- short delivery or detci'i oration not caused by his 
tained in the hill of lading. Grant v. Morwat/^ default. Tnllij v. Terr.y^ 42 L. J., 0. F. 240 ; 

(10 C, B. 665). followed. "Cox Y.Lrnec,^ L. J., L. E. 8 C. P. 679 ; 29 L. T. 36 ; 3 Asp. M. C. 

Q. B. 121 : IS'Q. B. D. 147; 57 L. T. 128 ; 35 51. 

W. E. 207 : 6 Asp. M. C. 152—0. A. 

Liability of Joint Owner — Custom to Weigh.] — 

“ Quantity and Quality unknown” — Effect Bark was shipped (green) at Penang, under a bill 
*of.] — A bill of lading stating that goods were of lading describing it to be of a certain weight, 
shipped in good order and condition, but also and making it deliverable to the coTiHignees in 
■containing an indorsement by the master, London on payment of freight nt a certain rate 
“ quantity and quality unknown,” docs not admit, per ton of 20 cwt. nett weight delivered. On 
iis against the shipowners, that the goods were arrival in London, the agent appoijjtcd by tlm 
^shipped in. good order and condition. The managing owner demanded freiglit on the weight 
Profiperim Palasso, 29 L. T. 622 ; 2 Asp, M. C. mentioned in the bill of ladiiig, and refused to 
158, deliver the bark unless the consignees wouhl ]>ay 

Evidence of the condition of goods on delivery according to that weight, or (undei‘ an alleged 
tending to shew that the damage sustained could custom) incur the expense of weighing ovei' the 
not bo accounted for by any damage existing at ship’s side or at a legal quay. The consignees 
the time of shipment, and that such damage, paid the money under protest, and brought an 
had it existed, must have been noticed by the action against one of the joint owners to recover 
master or officer in charge of the ship at the back the excess. The jury having negatived the 
time of shipment, will not, where goods are alleged custom : — Held, that he was hable, nut- 
shipped under a bill of lading indorsed “ quantity withstanding that he had not ijitei'fercd or in any 
and quality unknown,” satisfy the onus cast way assented to the appointment of the agent 
upon the plaintiff seeking to recover against by the managing owner, and that luj part of the 
shipowners for <Iamage to the goods. Positive money had come to his hands. Chidi/mrH v. 
evidence of the condition of the goods when Stveet, L. E, 1 C. P. 649. 
shipped must be given. Ih, See next ease, 

A bill of lading, stating goods to have been Where Eraud.] — A bill of lading is liot con- 
shipped in good order and condition, but indorsed elusive between the shippers of the goods and 
by the master with the woi’ds “ quality and the owners of the ship, but the owners may show 
quantity unknown,” does not admit as against that less goods than specified in the bill of lading 
the shipowner that the goods were shipped in were shipped, the master who signed the bill of 
good order and condition. The Ida. 32 L. T. lading having been misled by the fraud of the 
541; 2 Asp. M. C. 551 — P. .0, See preceding agent of the" shippers. Pates v. Todd^l M, L 
mse, ' Eob. 106. 

There is no rule of law by which the consignee A bill of lading represented a larger number of 
of goods under a bill of lading, stating 'goods to bales to have been sliiy)ped on board a vessel than 
have been shipped in good order and condition, was really shipped. This arose from the mistake 
but containing the quantity and quality of the mate, wdiich, there was some evidence to 

unknown,” is bound goo& w'ere show, was caused by the fraud of the person who 


is bduhd goq<fe, Weye J show, w-as caused by the fraud of the person who 
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put tlie "bales on board. The latter was either 
agent of the person named as shipper in the bill 
of lading, or of his vendor : — Held, that there 
was evidence that the niisrcproscntatioii was 
caused wholly by the fraud of the shipper, or of 
the holder, or sonic person under whom the 
holder claimed. ValieH- v. Bo f land ^ 35 L. J., 
C. P. 215 ; L. R. 1 C. P. 332 ; 12' Jur. (N.S.) 566 ; 
11- L. T. 362 ; 11 W. K. 637. 

A capias is not gran table to hohl the defendant 
to bail in an action by the indorsee of a bill of 
lading against the master of the ship for deceit 
in the repi'eseutation in the bill of lading, signed 
by him, that the goods were ** shipped in good 
order and well conditioned.” Qadsdea v. i 
MoLmn., h 0. B. 283. 

Bate of Shipment wrongly stated — liability 
of Master — Authority of Ship’s Brokers.] — , 
Shiph brokers at a foreign port have not, as i 
such, authority to relieve the captain from the i 
duty of seeing to the accuracy of statements 
contained in bills of lading which they present 
to him for sienatnre. Stumore v. Breeri^ 56 
L. J., Q. B, lof ; 12 App. Gas. C98-~PI. L. (E.) 

Short Delivery — Quantity stated in Bill of 
Xading — Burden of Proof.] — See Ilorseley v. 
(dniiuo/id, post, col, 556. 

Cargo Signed for in Bags — Ifon-delivery of 
Bags.] — ShanJiland v. Athya-, post, col, 556. 

Sale of Cargo-Quantity stated in Bill of 
Lading.] — See Coras v. Bingham, post, col, 
517. 


1. E.^EMPTI0XS from LlABILTTr. 
a, Seaworthiness, Warranty. 

Kot excluded. ] — ^When special clauses in a bill 
of lading exonerate the shipowner from tlie lia- 
bility of even the perils induced by the negiigence 
of his servants, it is necessary that the jury 
should find whether the vessel was or was not 
seaworthy when starting on the voyage. Steel v. 
Btafe Line SteamsJilj) Co.. 3 App. Gas. 72 ; 37 
L. T. 333 ; 3 Asp. M. G. 516. 

A cargo of wheat was shipped at the port of 
Hew York for conveyance to Glasgow, and a 
spccially-woi-ded bill of lading contained clauses 
excepting ‘‘ peril of the seas of whatever nature 
or kind soever and howsoever caused,” including 
negligence of the crew. On the voyage the sea 
burst througli an insufficiently-fastened port- 
hole, damaging the cargo. A jury found by 
special verdict that this port-hole had been in- 
sufficiently fastened, but did not find whether 
this happened before starting on the voyage : — 
.Held, that there was an implied engagement to 
supply a seaworthy ship. Ih. 

Heid, also, that the jury not having found 
whether the vessel started on her voyage in a 
seaworthy condition, there was no finding upon 
which judgment could be entered : therefore the 
case must be reheaid. Ih. 

There is in the bill of lading an engagement 
that the ship shall be seaworthy. Ib. 

Exceptions limiting Implied Warranty of Sea- 
worthiness.]— A steamship which had broken 
her main shaft was salved by another steamship 
belonging to the same line. The breakdown was 


caused by a latent defect in the shaft without 
negligence on the part of the owners or their 
servants. In a salvage action brought by the 
owners, masters, and crew of the salving ship 
against the owners of cargo on board the salved 
ship : — Held, first, that the ship was unsea worthy 
when she started on the voyage. ^Secondly, tliat 
the implied warranty of seaworthiness in the 
bill of lading was an absolute wannnt^’- that the 
ship should be reasonably fit to perform the 
voyage, and not merely that the shipowner would 
do his best to make her so. Thirdly, that the 
exce])tions in the bill of lading, all and every 
I the dangers and accidents of the seas, rivers, and 
canal, aiid of navigation of whatever nature or 
kind,” had not the effect of limiting the warranty 
of seaworthiness, but that such exceptions only 
protected the shipowner from liability to the 
owners of cargo for loss or damage sustained by 
the latter through “danger or accidents” happen- 
ing to a seaworthy vessel. The Glenfndn. 54 
L. J., P. 49 ; 10 P. D. 103 ; 52 L. T. 769 ; 33 
W, R, 826 ; 5 Asp. M, C. 413. 

A steamship became disabled at sea owing to 
the breaking of her fly-wheel shaft, through a 
flaw in the \velding existing at the commence- 
ment of the voyage, but not discoverable by the 
exercise of any reasonable care. The cargo on 
board her was shipped under three bills of lading, 
the first of which contained, amongst other ex- 
cepted perils, the clause :■ — “ warranted seaworthy 
only so far as ordinary care can provide ” ; the 
second : “ warranted seaworthy only as far as 
due care in the appointment or selection of 
agents, superintendents, pilots, masters, officers, 
engineer.s, and crew can lensure it ” ; and the 
third, “ owners not to be liable for loss, deten- 
tion, or damage ... if arising directly or in- 
directly . . . from latent defects in boilers, 
machinery, or any part of the vessel in which 
steam is used, even existing at the time of ship- 
ment, provided all reasonable means have been 
taken to secure efficiency.” A vessel ibeloriging 
to the same owners towed the disabled vessel to 
a place of safety. In an action of salvage brought 
by the owners* master and crew of the salving 
vessel against the owners of cargo in the salved 
vessel Held, that the owners of the cargo bad 
no remedy for breach of the contract of carriage, 
for the exceptions in the bills of lading were 
such as to constitute a limited warranty of sea- 
worthiness at the commencement of the voyage, 
which limited warranty had been complied with 
by the shipowners. Laertes., Cary a 56 L. J., 
Tk 108 ; 12 P. D. 187 ; 57 L. T. 502 ; 36 W. R. 
Ill ; 6 Asp. M. G. 174. 

Cattle — of Value — Unfitness of Ship.] — 
The plaintifi shipped certain cattle on board the 
defendant’s ship for carriage from London to Hc’w 
York under a bill of lading which provided as 
follows : — “ These animals being in sole charge of 
shipper’s servants, it is hereby expressly agreed 
that the shipowners, or their agents or servants, 
are, as respects these animals, in no way responsible 
either for their escape from the steamer or for ■ 
accidents, disease, or mortality, and that under ; 
no circumstances shall they be held liable for 
more than U. for each of the animals.” The 
ship had on her previous voyage carried cattle 
suffering froin foot and mouth disease. Some of 
the cattle shipped' under the bill of lading were 
during the voyage infected with that disease, 
owing to the negligence of the defendants’ 
servants in not cleansing and disinfecting the 




828 


SHIPPING— XII. Bill of Lading. 


827 

ship before receiving the plaintiff’s cattle on 
hoard and signing the hill of lading, and the 
plaintiff in. consequence suffered damage amount- 
ing to more than for each of the said cattle : 
— -Held, that the provision in the bill of lading 
limiting liahility to 521, for each of the cattle did 
not apply to damage occasioned by the defen- 
dants not providing a ship reasonably fit for the; 
purposes of the carriage of the cattle which they 
had contracted to carry. Tattersall v. National 
8team,^li}p Co, 58 L. J., Q. B. 382 ; 12 Q. B. D. 
297 ; 50 L. T. 299 ; 32 W. B. 566 ; 5 Asp. M. C. 
206. 

Special Appliances necessary — Ship of Pecu- 
liar Construction — Stowage.] —The warranty of 
seaworthiness in a bill of lading is a warranty 
that the ship is seaworthy at the time and reason- 
ably likely to continue so during the voyage. If 
special appliances are necessary for the preserva- 
tion of the cargo by reason of the ship’s peculiar 
construction, the shipowner is liable to provide 
them. The Marathon^ 40 L. T. 163; 4 Asp. 
M. G. 75. 

Implied Warranty that Ship is fit to carry 
Cargo — Breakdown of itefrigerating Machinery.] 

— Exceptions in a bill of lading that a steamer 
shall not be accountable for a breakdown of 
machinery, nor for accidents to or defects in 
machinery, nor for neglect of engineers, do not 
abrogate the implied warranty that the vessel is 
fit to carry the particular cargo in accordance 
with the contract contained in the bill of lading. 
Such exceptioTis appl}’' only to matters which 
may occur during the voyage, and not to the 
fitness of the vessel at the time when the goods 
were shipped. Under such a bill of lading the 
owners of a cargo of frozen meat are entitled to 
claim that there shall be refrigerating machinery 
on board the ship fit to preserve the cargo during 
the voyage. Mao}o King v. Hughes^ 65 L. J., 
Q. B. 168 ; [1895] 2 Q. B. 550 ; 14 R. 616 ; 73 
L. T. 141 ; 44 W. R. 2 ; 8 Asp. M. C. 65— C. A. 

Charterparty — Warranty of Seaworthiness 
in,] — 8ee ante, XT. Charteepabty. 


b. Liability to G-eneral Averag-e. 

Injury to G-oods by Water employed to extin- 
guish Pire.] — ^When a bill of lading contained 
an exception of “ fii’e on board,” and the goods 
carried under it were injured in consequence of 
the water used to extinguish a fire occurring 
during the voyage: — Held, that the exception 
did not exempt the shipowners from liability to 
contribution in general average towards the loss 
sustained by the owner of the goods so injured. 
Xor were they exempted by virtue of the Mer- 
chant Shipping Act, 1854, s. 503. Selmldt v. 
Mogul Mail Steamship Co,^ 45 L. J., Q. B. 646 ; 4 
Asp. M. 0. 217, n. 

The exception in the bill of lading and the 
above section of the act had reference only to the 
obligation on the contract to deliver the goods, 
and/ did not take away the ordinary liability of 
the shipowner to ccuatribute in general average, 
as owner, when a fire had occurred and a sacrifice 
had been properly made to save the whole adven- 
ture, Ih. 

, . A bill of lading, by which the shipo^mer un- 
dertook, to ' deliver the goods at a port to a 
railway company, to be, -by them earned inland 


and delivered to the consignees, contained an 
exception, “ that the shipowner or railway com- 
pany are not to be liable for any damage to any 
goods which is capable of being covered by 
insurance, or for any claim, notice of which is 
not given before the removal of the goods.” On 
the voyage a fire broke out, and the cargc» was 
damaged by the admission of water to extinguish 
the fire. The ship put back, and the shipowners 
delivered the cargo up, without taking security 
from any of the'eargo owners, or taking any 
step for procuring an adjustment of general 
average : — Held, following SahmirU v. Mogul 
Mail Steamship Co, (45 L. J., Q. B. 646), that 
the shipowners were not exempted from contri- 
bution to general average by the clauses in the 
bill of lading. Crookes v. Allun^ 49 L. J., Q. B. 
201 : 5 Q. B.'D. 38 : 41 L. T. 800 ; 28 W. K. 304 ; 
4 Asp. M. C. 216. 

If a shipowner wishes to introduce into hw 
bill of lading so novel a clause as one exempting 
him from general average contribution, he ought 
not only to make it clear in words, but also to 
make it conspicuous by inserting it in such type 
and in such a part of the document as that a 
person of ordinary capacity and care could not 
fail to see it. Ib . — Per Lush, J. (5 Q, B. D.) at 

р. 40. 

c. statutory Limitation. 

Bobbery.]— The owner of a ship was not liable 
beyond the value of the ship and freight, under 
7 Geo. 2. c. 15, s. 1, in case of a robbery, in which 
one of the mariners was concerned, hy giving 
intelligence and afterwards sharing the S}:)oil. 
Sutton V. Mitehell, 1 Term Rep. IS. See 26 Geo. 3 , 

с. 86, s. 1, and 17 & 18 Viet. c. 104, s. 503. 

Eire.]— The 26 Geo. 3, c. 86, s. 2, did not apply 
to goods on board a lighter employed in carrying 
goods from the shore to be loaded on board ship. 
Moreiwod v. Polloh, 1 El. & BL 743 ; 1 0. L. R. 
78 ; 22 L. J., Q. B. 250 ; 17 Jur. 881 ; 1 W. R. 304. 

A gabbert (Anglice, a lighter) was not a ship, 
or vesvsel, within 26 Geo. 3, c. 86, s. 2, and if 
goods on freight were shipped on board such 
vessel, and destroyed by fire accidentally or 
through the negligence of the master, the owners 
were not protected by that statute, Init were re- 
sponsible as at common law. Hunter v, 3T Cown,, 
1 Biigh, 573 ; 20 R. R. 198. 

Declaration of Value.] — A bill of lading, de- 
scribing goods as “ one box, containing about 
248 ounces of gold dust,” is not a declaration of 
the ‘‘true nature and value of such articles,” 
within the Merchant Shipping Act, 1854, s. 503, 
Williams v, African Steamship Co., 1 H. & .X, 
300 ; 26 L. J., Ex. 69 : 2 Jur. (H.s.) 693. 

On a shipment of a cargo from Valparaiso to- 
England, a bill of lading described the property 
as “ 1,338 hard dollars,” which was a coin current 
at Valparaiso at the time : — Held, that this was 
a sufficient compliance with 26 Geo. 3, c. 86, s. 3, 
it being the current coin of the place where the- 
shipment was made. Cihbs v. Potter, 10 M. k W. 
70 ; 11 L. J., Ex. 376 ; 6 Jur. 586. And see 1 7 & 
18 Viet. c. 104, s. 503. 

See also XX. Collision, Limitation oe 
Liability. 

d. Perils of the Sea. 

Collision.] — Collision is a peril of the sea,, 
semble. Martin v. Crohetf.! 14 East, 4(15 : 13» 
R. R, 281. 
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eEce.l— All excep- outside ner, auu ui.i 
of tlic seas, rivers, between her and 
>ver nature or kind discharged, except 
L .shipowner from being employed i 
:1s Ijy reason of a tackle broke whei 
neeiigence of the lighter, and in cc 
eneral Iron Screw water got m throi. 
3 L J Ex 269 ; still on board wei- 
r>S*();‘’l2 W. It. was a loss within 
lading of ‘ all and 

ssels brought about [dents of the_^seas 

them, without the j 
Df navigation _con- 

not ‘‘ peril of the 


el, which care. //>. 

- 1 T?arratrir of Crew.l— A shipowner carrying 

re voyage is hound to deliver m 

that condition, unless prevented 
and is responsible for any damage to 

asioned otherwise than by those ^ ; 

; 44 L. J., Adm. 17 ; L. K. 4 A. &; E. 440 , 

' ■" L. T. 838 ; 2 Asp. M. C. 600. ^ , 

' I Iniurv to cargo damaged by sea water duinils 
dS not a voyage, in consequence of the barratrous act of 
, did not I a boring holes through the sides^ot the 

■ithln" the ship for the purpose of scuttling her, is not a loss 
”wtor bl perils of the seas, within the meaning ofdhe 
1 9 evcentioii in a bill of lading, such as will exempt 
S^owner from his liabilityfor the damage 
under lU contract to deliver m good ordei and 

'^°Even^i'f suck a loss would come within the 
:)f the words, “ perils of the seas, _iu a 
it is not included ni those 
bill of lading. Ih. 

A cause of dam- 


llacirprinc;-,” meeting a vessel calM^the j certain 
es’' under circumstances which rendeied it 
tv of the “ Black Prince ” to port her helm, 
ted to do so, and the result was that the occ. 
c Prince,” with the goods on board, was run 
and totally lost Held, 

1 master, though a wilful default by the I 
ant Shipping Act, 185-1, s. l9.3, - 

It to barratry, nor was the loss a loss by j the ■ 

;nts or damage of the seas wi... 
tion. Gnll V. GeMi;,! Iron 
;5 L. J.. C. P. 321 ; L. B. 1 0. I - 600 
CN-S.) 727 ; 14 W. B. 8U3 Athrmod, A; 

C V. 205 ; L. B. 3 C. P. 476 ; lb L. 1 

10 W. B. 796— Ex. Ch. ^ 

r "I The iiidge left it meaning o 

liir the collision was policy of msuraiice, 

■e of the crow, and words as used in a 

b? tlfSsTS ^ , 

td tluit\e w.i‘ not 1^ 
m to say whether the 

raxes” mightnothave Caches of in the blUs of 

y stoppiii.g or backing oeitaii be’ delivered in the like 

m inevitable. Ih. ^ud condition as when sip.ped, the 

, itt., sMf sis.' rSiy 

hip, the bill ot lading coiidition, occasioned by the packing 

ot the ptiils ot the r . . Held, that as the proximate cause 

another of da^m' arose from the nature and ooltocation 
)t. either . tie _ the*car<>‘0 consisting of animal, vegetable, and 

of the sea within the 

■her, Peake s Add. Cas. to s^^^ jt not brought within the 

collision with another le^gal exception of <>£ * e ^eas. i« 

oeption ‘-dangers and 0. 

L a bill of lading ; am it was enough for the Con- 
or non-delivery of the ^ \ \ ' established that the shipowners 

aW^B T^47) S not pextrmed their contract, since they bad 

tdl Qt Q* D. -1 ) i tuce sufficient evidence of due xno- 

36 vTsiohOT Ventilation of the ship’s hold, so as to 
90? ’ H h (-E V ’ Srow the onus on theconsignees of provmgthat 
20 (— H. L.CK) damage might have been prevented by 

ickle-Amount of Care reasonable care and skill on . the part of e 
A vessel laden wdth shipowners. lo, 

.rt of London, and was ’FnRtenmg’ of Port.l — A ship 

al Docktodischargpier Scotland with a carge 

le she was fastened by saile l tiom Amo nerils of th< 



In an action by the indoi'seesof thebillof lading 

^ooruriera'fer;r n ^ 

aZon tWs aScmS®ofs“esln 

t*hfbiu%ns.!iSi s 

bring the loss within tteVceSion t mnS ll oevi ex eZ?> nature nnd kin, 

found that the ship sailed from the port 1 a SursUfTe? voVa.'^Ja'f’ "'}*>'’ '" 

Seaworthy state, and the inrv hod imt c.^ n « i +i to London, calleci at Cadiz 

new trial must ^^d!%efysfZlC the juris. lieri,-,; 

Ste-amship Co., 3 App Gas 79 • 37 T T wtQ tv, • ® customs ot Cadiz, and wilhin 

the goals were, by the authoriues iiavin-s ,-„i.i„. 
loss by Perils during Deviation. 1~The plain of Sntolf ®'‘‘ *^‘=‘'‘f’''‘hng to tlie law 

tiffs having purchased^ to be Lipped frZ' efeta^^d \“Lhe d^Ldt^ 

if ?s s z t S’ “„■; .-'■“r f“ ' “ tSzizTSi 

shipping documents, the bill of lading siLed acooniin.^ to the l^^ 

ipon the shipment of the goods was upon —Held ^ : 

iayment of the price, indoi-sed to them’ The exeenriLfWiC f n'™5 «'”>• of the 

rill of lading, which contained the usuTexcep- s?on?d bTii Lhohi?“ 

TOii of sea perils, stated that the goods we?e shtoowner o°IuCh 'i 

hipped for delivery at Dunkirk on boinl n St -h * **, provide.1 bv his con- 

’essel lpgat Fium'e and b^und fo? D^nSk toafm’uch L it di 1 -? n 

nth liberty to call at any ports in any or.ier’ “Lit bv the sV ‘^"1' wrongful act 

ship, instead of proceodinc diiwt tor tw fu “ by the shipper, or knowledge by him 
Dunkirk, sailed for Glasgow, and ias lost with that TP ‘'““t^'^hand at Cadii. nor 

er cargo, off the mouth “of the We byLlrt LTo n 'T 

LPPPf; “ action brought bLheplaintiffs sfLT .Tur sL “I"’’ J-, Q- B. 


sl'jppot^ in Lon- 
don, to be conveyed to Jamaica The -oo,h 
v^ere then sent on shore, aecmling to thociwo m 
of the West India trade, in a shallop bo wPL 
to the sliip, and lost by perils uf the sea. "^Fhe 

flTZi of latling was izi 

the following terms : “ The act of God? ami nil 
anc every other claugers and accidents of the 
seas, rivers and navigations, of whatever natin'o 
and land soever, save risk of boats, so far as siii ns 

aie liable thereto, excepted” r—Hold that the 

shipowner was not liable tor such lo.ss’umk-; l e 
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and duration Held, that the loss was occa- ordinary course of the voyage. The pipe of a 
sioncd by *'• accidents of the seas.” The 21iruns~ water closet which had been left uncased at 
coe. 66 L. J., Adm, 172 ; [1897] P. 301 ; 77 L. T. the sailing of the vessel was broken during the 
407^ voyage by the pressure on it of the cargo ; sea 

water was in consequence admitted, to the 
Perils caused by Negligence of Crew.]— damage of the cargo. It was found as a fact 
infra, e. Kegligekce or Fault op Master that it was usual to case such a pipe before a 
AiiTB Crew. ship was loaded, and that after loading the pipe- 

^ was not accessible without the removal of some 

Charterparty— Exception of Penis of Sea, in.J Held, in an action by the 

— XI. Charteeparty. indorsers of the bill of lading against the ship- 

owners to recover damages for the injury^ to the 
cargo upon the above facts, that the ship was. 
e. Kegiig-ence or Fault of Master and Crew. seaworthy when it started on the voyage, 

Generally.] — When a bill of lading exempted a^cl that therefore the exception in the bill fM' 
a shipowner from liability for the negligence of pijotect the shipowners u 

his master and ci’ew, and a suit was instituted liability. Steel v. State nsqoV 

for damages to the cargo sustained in conse- W 7 Asn m'c" 

qiience of their negligence Held, that the 6b L. 1. 302 , 7 Asp., M. 0. 

shipowner was not liable for the damage. The 314 li. L. (be.) 

Ducro. 38 L. J., Adm. 69 ; L. K. 2 A. & E. 393 ; * „ .p .-u 

9.2 T m 1^7 “ Management ” of the Ship — Stevedore & 

Negligence,] — A bill of lading exonerated the 


Prince,” under a bill of lading, which contained tion or management ot tne snip. xne gouus 
exceptions of, among other things, “collision,” 


the “ Atjeh.” The plaintiffs’ goods were in 


consequence lost. The collision was due to TMeves-Xheft by Servants of SMpowners.] 
negligence, for which the “Atjoh” was mainly —The list of exceptions m a billot lading con- 
in fault; hut the “Crown Prince” also was in tained the woi'd.s “thieves ot whatever kina, 
some degree to blame Held, that the defeii- whether on board or not, or by land or sea 
fendants had not committed a breach of the Held, that these words did not protect the ship- 
contract created by the bill of lading, and that owner from liability for thefts committed by 
no action could be" maintained against them on persons in the service of the ship, and, theretor^ 
the ground of failure to perform the undertaking that he was responsible for a theft cmiimittea 
therein contained to carry the goods safely upon by stevedore’s men employed store the carp^ 
the voyage. Per Brett, L.J. : No stipulation the stevedore, though appointed by the chartOTCr, 
.i. ...c j-t- ~ ..1 j-.™-.*.,.. ........I,! LmriiT nci.irl hv aiK'l in the Servlce GX tne SulD" 


as to tne concLiict or rnose on ooara me ; A V-TrW r TA . .kVWr p 

and although the negligence of the “Atjeh” 42;> ; [18.11] I Q. B. 619 ; ^4 L. 1. 613 . 

was not wShin the exceptions, nevertheless it 392 ; 7 Ap. M. 0. 46 C. A. And see camif 

was not within the contract created by the hill infra, col. 341, 

of lading. Per Baggallay and Bindley, L.J J. : „ . .3 -u t.*- 4 . j 

The exception ^‘collision,” although it did not Perils of Sea occasioned by Master s Negli- 
cover the negligence of the “Grown Prince,” gence — Insufdcient Bunnage.] A cargo or 

covered the negligence of the ‘X4.t;ieh,” and the grain, shipped on board the was, m the 

defendants were expressly relieved irom liability course of the voyage, damaged sea- water, 
for the ncgliircnce of the ‘‘ Crown Prince” by which entered the vessel’s hold through a rivet- 
tlie other exceptions in the bill of lading, hole at the foot of one of the stanchions sup- 
Chartered MereantUc Banh of India v. Xether- porting the main rail, the rivet having become 
landrS India Steam Kariqatioa Co.. 52 L. J., loose ow'ing to the working of the ship during 
Q B 220; 10 Q. B. D. 521 : 48 L. T. 546; 31 bad weather. The bill of lading under which 
W. il. 445 : 5 Asp. M. G. 65 : 47 J. P. 260— the cargo was shipped contained the following 
0 ' 7 exceptions ; “ Perils of the sea — collisions, strand- 

Held. further, that the defendants were liable ing, and other accidents of navigation excepted* 
in tort for the negligence of those engaged in even w-hen pceasioned by the negligence, de- 

navigatiiig the “Atjci,” but that the amount fault or error of judgment of the pilot, master, 

payable by the defendants must be limited to mariners, or other servants of the shipowneis. 
one-half of the loss sustained by the plaintiffs, After discovering the leakage, the master J^^g" 
pursuant to the supreme court of judicature lected to take proper measures to prevent its 
Act. 1873, s, 25, sub-s. 9. Ih. continuance '.—Held, that the shipowners were 

protected by the exceptions in the bill of lading,. 

Bamage by Seawater through Uncased Pipe from liability for the damage consequent on the 
— Seaworthiness.] — A cargo wms shipped on a master’s neglect to, take proper measures to stop 
vessel under a bill of ladiiig which contained an the leak. The Cresmigton, 60 L. J., Adm. 25; 
exemption from liability in respect of defaults [1891] P. 152 ; 64 L. T. 329 ; 7 Asp. M- C. 2/. 
of master and crew in the navigation in the ^tid ^ee cases supra, d. Perils of the bEA. 
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Act, Neglect or Default “in tlie Navigation” 
of tlie SMp,] — Goods were shipped under a 
charterparty, in which one of the excepted 
perils was “ any act, neglect or default whatso- 
ever of master or crew in the navigation of the 
ship and in the ordinary course of the vo 3 "age.” 
After the ship had arrived at the docks at the 
port of discharge, and the discharge had pro- 
ceeded for some daj^s, the chief engineer, with 
a view of stitlening the ship so as to allow the 
discharge to be coiitinued, negligently “ opened 
the sea-valve for the purpose of filling the 
ballast tanks. The ballast-filling pipe had pre- 
viously been disconnected b}^ the workmen of 
contractors employed to do repairs in the ship, 
and in conseijueiice the sea water, instead of 
passing through the pipe into the ballast tanks, 
escaped and damaged the goods : — Held, that the 
damage was not due to an excepted peril, for the 
negligence of the chief engineer "was not negli- 
gence “ in the navigation ” of the ship. Lmirie 
V. Dowjlas (ante, col. 380), considered. The 
Aecomde, 59 L. J., Adm, 91 ; 15 P. 1). 208 ; 
63 L. T. 737 ; 39 W. R. 133 ; 6 Asp., M. C. 
579—0. A. And see T?ie Carron Pm% supra, 
col. 278. 

Negligence in Navigating Ship “or other- 
wise” — Damage from Rain or Contact with 
other Croods,] — Cotton-seed cake was shipped 
and carried in the defendants’ ship under a 
bill of lading of which the plaintiffs were 
indorsees. The exceptions, in the' bill of lading 
were “the act of God,” &:c,, negligence or 
default of pilot, master, marinens, engineers, or 
other persons in the service of the ship, whether 
in navigating the ship “or otherwise,” and 
exempted the sliipowmer froni loss or damage 
, to cargo from rain and from contact with other 
goods. 7'he plaintiffs’ goods were loaded in the 
hold of the ship at the port of- . It .became, 
_ necessary to coinplete the loading outside a bar ! 


Barratry of Crew.J — See The Cres,Hbi(iton^ 
supra, col. 334:. Taylor v. Lh:eri)ool anil Great 
Western Steamshi}) Co.^ infra, col. 341. 

Negligent Stowage.] — Bags of sugar shipped 
by the plaintiffs were carried in the defendants’ 
steamship from H. to L. at an agreed freight. 
The vessel was chartered for the voyage by P. k, 

K. , who signed the bill of lading as agents. It 
contained a clause that the owners of the ship 
should not bo liable for the default of the pilot, 
master, or mariners in navigating the ship, and a 
further clause that the captain, officers and crew 
in the transmission of the goods should be con- 
sidered the servants of the shipper, owner, or 
consignee. The sugar was negligeiitl 3 ' stowed 
under oxide of zinc and was consequently’’ dam- 
aged. It did not appear how the sugar came to 
be shipped, nor with whom the plaintiffs made 
the contract of carriage : — Held, that the defen- 
dants were liable to compensate the plaintiffs 
for the damage done to the sugar ; for either the 
defendants had contracted to carry the sugar 
upon the terms set out in the bill of lading, 
which did not relieve them from responsibility 
for negligent stowage ; or if they had not con- 
tracted with the plaintiffs, they were liable for 
misfeasance, that is, for stowing the goods in 
such a manner as to come into contact with a 
mischievous substance. Ilayn v. Cullifonl^ 48 

L, J., 0. P. 372 ; 4 C. P. I). 182 ; 40 L. T. 
536 ; 27 W. R. 541 ; 4 Asp. M. 0. 12S-™C. A. 

Negligence Clause — Shipment by Wharfinger 
—Adoption of Contract by Goods Owner.]— A. 
purchased goods from B. to be sent from London 
to Dublin by sea. B. employed C.. a wharfinger, 
to ship the goods on the defendant’s vessel, 0. 
shipped the goods upon the terms that the defen- 
dants were not to be liable for negligence of 
officers or crew. It was not proved that B. knew 
that the goods were shipped upon these terms. 


“Accidents of Navigation.”] — Whilst the 
defendant’s steamship w.as lying at her moorings 
loading the plaintiffs’ cargo of grain, under 
charterparty and bill of lading in the ordinary 
form, the circulating pump delivery valve in the 
side of the ship was reasonably and properly 
opened by^ the defendants’ engineer, but was 
negligently and improperly left open, whereby' a 
quantity” of sea water entered the ship and 
damaged the plaintiff’s cargo. To prevent the 
vessel foundering at her moorings, where the 
water was deep, the master had her towed into 
shallower water, where she settled on the ground, 
and the water was subsequently pumped out. 
Dor the loss so sustained the plaintiffs sued the 
defendants: — Held, that the defendants were 
not liable, as the negligence clause applied to 
“dangers and accidents of the sea or other 
waters,” as well as to “ accidents of navigation,” 
and the words “ unless stranded, sunk or burnt,” 
constituted a condition preventing liability 
attaching to the shipowner for the damage 
occasioned by the valve being improperly open. 
Senible, that the defendants were also protected 
because the damage resulting from the incursion 
of water into the ship — caused by the use of the 
valve, whilst she had cargo in her, though she 
was still at her moorings and not in motion — 
was an “accident of navigation” within the 
meaning of the exception in the first part of the 
■clause in question. The Southgate^ [1893] P. 
329, 


ill the outer roads, and the ship, with the cotton 
seed cake on board, - proceeded there^ and 
anchored. Cotton bales not the plaintiffs’ were 
then brought alongside in lighters and loatled, 
and the cotton see(l cake was damaged either by 
rain water or by” w'ct bales of cotton being 
placed upon it : — Held, that under the bill of 
lading the defendants, the shipowners, w'ere 
exempted from liability for damage by' rain or 
contact with other goods, after the goods had 
been shipped, ivhether the ship had started on 
her voyage or not; and that the w'ords “whether 
in navigating the ship or otherwise” absolved 
the defendants from liability to damage wlietlier 
in negligently navigating the ship, or in negli- 
gently bringing about those other losses or 
damages from which they” had exempted them- 
selves in the bill of lading. Xorman v. JTui- 
nin/fton, 59 L. J., Q. B. 490 ; 25 Q. B. D. 475 ; 
63 L. T. 108 ; 38 W. R. 702 ; 6 Asp. M. C. 
528.. 

Damage by Leakage, &e. — Negligence — 
Verdict of Jury.] — A bill of lading provided 
that the shipowner should not be liable for 
damage by' leakage, lighterage, corruption, torn 
wrappers, &c. The jury found that the cargo, 
sugar, "was damaged by leakage, but there was 
no proof of the cause : — Held, that the verdict 
was a verdict in favour of the shipowner. Moes 
V. Leith and Aherdeen Shqjpvng Co.^ 5 Ct. of 
Sess. Cas. (3rd ser.) 988. 
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The goods were lost by negligence of oflicei's and c 
crew. A. had paid B. for the goods, not knowing i 
the terms of shipment : — Held, that A. could not > 
X'ecover against the defendants for loss of the t 
sroods ; the condition being valid and knowledge ( 
of B. inunaterial. A.lex(ui{lBT v. JIulooliiitHOfi, 
li\ Rep. 2 C. L. 621. | 

Negligence of Carpenter — Unseaworthiness.] ( 

Owing to the negligence of a carpenter em- 

ployed by the shipowners to see that a ship started i 
on her voyage in a seaworthy condition, the s: 
■ship started her voyage in an iinseaworthy i 
condition, and her cargo was damaged In coiise- i 
■qiience of her nnseaworthiness. The bill of lading ^ 
exempte<l the shipowners from liability foi . 
damage resulting from faults or errors in navi- ; 
nation, or in management of the ship provideti 
due diligence had been exercised by her owners i 
to make her seaworthy : — :Iield, that the owners 
were liable for the negligence of the carpenter, 
nnd that it was no answmrfor them to prove that 
they personall}’’ had not been guilty of negli- 
gence, and in selecting him had used due dili- 
p-ence to secure a fit and efficient servant, J)oMl 
V. xS’. S. llossniore Co.^ 64 L. J., Q. B- 'i'77 ; [189^ 

2 Q. B. 408 ; 14 R. 558 ; 73 L. T. 74 ; 44 W. R. 
37 ; 8 Asp. M. G. 83 — -C. A. 

Negligence of Stevedore.] — A clause in a bill 
of lading exempting the shipowner^ from liability 
“ for any consequences, or an}” accident of navi- 
gation, or for any act, negligence, default or 
error in judgment of the pilot, master, manneis 
or other servants of the shipowners, iii navi- 
gating the ship or otherwise,” covers an injury to 
the cargo resulting from careless stowage by a 
stevedore employed by the shipowner. Baersel- 
watt V. Bailey, 64 L. J., Q. B. 707 ; [1895j 2 Q. B. 
301 ; 14 R. 481 ; 72 L. T. 677 ; 43 VV. R. 595 ; 8 
Asp. M. C. 4— C. A. 

‘‘Ship Damage ” — East India Company’s 
Charter.] — Freighters of ships under charter- 
parties with the lilast India Co. Held, not 
answerable foi’ damage or loss oeeasioned by the 
act of Clod. “ Ship damage ” in those charter- 
parties meaning damage from negligence, m- 
sutficient or bad stowage. Ilotliam Y.Bad Imia 
€o. (1 Dough 272) disapproved. Tkom.fmm v. 
Bronni, 7 Taunt. 056. 

Burden of Proof— Sweating of Cargo— Negli- 
gence.]— A bill of lading of jute excepted “act 
of God, perils of the sea, lire, &c.,” and con- 
-j-inneti — “but nothing herein contained shall 
exempt the shipowner from liability to pay for 
daraaL^e to cargo occasioned by bad stowage, by 
imt>roper or insufficient dunnage or ventilation, 
or by improper opening of valves, sluices and 
ports, or bv causes other than those above 
excepted.” “ The ship to be liable for 

, sweat” Held, that the shipowner was 
2 iot liable for damage to cargo by sweat, unless it 
was proved that the sweat arose fronifanlt^of the 
ship. 3{oesY. Leith and Aberdeen Shijdpiiig Co, 
{supra) followed. Ilorseley v. Baxter BrotherSy 
20 Ct.' of Sess. Gas, (dth ser.) 333. 

Loss by excepted Peril, but preventable— 
Negligence.]— 8ee Laurie v. Douglas, ante, col. 
330, 

Incorporation of Harter Act— “ Management ” 
of ,SMp. ] — Daring the discharge of a cargo of 


t oil-cake, carried under a bill of lading which 
incorporated the provisions of the Harter Act, 
water was admitted into one of the water-ballast 
tanks of the vessel in order to stifiien her, hut 
owdng to straining during exceptionally heavy 
weather on the voyage, a sounding-pipe com- 
municatinsr with the tank had been broken, and 
the water 1‘orcing its way up the sounding-pipe, 
escaped into the hold, and damaged the cargo. 
The fact that the sounding-pipe was broken 
might have been ascertained by means of the 
sounding-rod before the water 'was admitted to 
the tank, but the engineer had negligently omitted 
to use the sounding-rod or to take any measures 
to inform himself of the condition of the sound- 
ing-pipe — Held, that the damage was caused by 
negligence in the “ manage nicnt of the ship 

within the meaning of s. 3 of the Haitci Act, 
and that the shipowner was not liable. I he 
. CleiwcMl, 65 L. J., Adm. 1 ; [1896] F, 10 ; 73 
L. T. 416 ; 8 Asp. M. 0. 219. 

Cbarterparty— Exception of Negligence in.] — 
■ See ante, XI. Ghaeteeparty. 

Notice — Limitation of Liability by— Negli- 
. gence.] — See Beaus v. Soule, ante, col. 74, 


f. Other Exceptions. 

King’s Enemies.]— A bill of lading for goods 
shipped in a Russian port, on board, a Mecklen- 
burgh ship, for a port in this country, contained 
an exception of the king’s enemies Held, that 
“ the king’s .enemies ” meant, or at all events 
included, the enemies of the sovereign of the per- 
son who made the bill of lading, viz., the Duke or 
Mecklenburgh ; and, consequently, that the excep- 
tion protected the captain against the conse- 
quences of a hostile seizure by the Danes, then at 
war with Mecklenburgh, It iissell v . A lemann, 1 7 
C. B. (2^.S.) 163 ; 34 L. J,, G. F. 10 ; 10 L. T. 786 ; 
13 W. R. 93. 

By a bill of lading the goods were made 
deliverable to order or assigns, “ paying freight 
for the goods, and all other comlitions as 
per cbarterparty”: — Held, that this did not 
incorporate an exception in the cbarterparty as 
to “acts of enemies” and “restraints of princes. 

l/j. 

Acts of Princes.]— The acts or restraints of 
princes and rulers provided against in a bill or 
lading refer to the forcible interference of a state 
or the government of a country taking possession 
of the goods manu forti, and do not extend to 
’ legal proceedings in foreign courts, iior, in an 
action founded on contract, can the act of any 
court of law, or judicial tribunal, deciding that 

• the shipowners should hold possession of the 
^ goods to the order of the true owner, relieve 

■ them from perfoimiing their contract, such act 
> or decision not having been expressly excepted 
^ against in the bill of lading. FhiUiy v. Zttw*- 

■ pool (i 7 id (Lreat VLestevu Steautship Co., 23 D. T. 

• 251. 

Contraband of War — Eeasonabie Near of 
Seizure — Cargo discharged short of Destina- 
- tion— Justification.]— The exception— restraint 
. of princes — in a bill of lading under wdiich the 
owner of a general ship contracts to cany goods 
contraband of war, entitles him upon war being 
» declared to break his contract, although executed 
f and not merely executory, and discharge the 
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whereby the casks became heated and leaked : — 
Held, that the condition that the shipowner sliould 
not be accountable for leakage was not limited to- 
the quantity of leakage, and that such memoran- 
dum protected the shipowner as to all leakage^ 
unless caused by the negligence of the shipowner, 
and that ignorance that casks so packed would 


goods before reaching the port of destination, 
without any direct or specific act of interference 
by sovereign authority. KoheVs £!x^losives Co. 
Y. G5 L. J., Q, B. 638 ; [189B] 2 Q. B. 

326 ; 76 L, T. 163 ; 8 Asp. M. G. 181. 

An exception — that in case of blockade or 
interdict of the port of discharge, or if the 
entering of or discharging in the port be con- 
sidered by the master unsafe by reason of war 
disturbances, he may land the goods at the 
nearest safe and convenient port at the expense 
of the owners — operates as soon as the captain, 
having a reasonable and well-grounded fear of 
seizure, considers the limit of safety has been 
reached, and justifies him in landing goods con- 
traband of war at a port neither near nor 
convenient to the port of destination. lb. 

(roods eoniiscated for Breach of Spanish 
Ee venue Laws.] — ^tVhere the exceptions in the 
bill of lading were ‘’the act of G-od, the queen’s 
enemies, fire and dangers of the seas, rivers and 
navigation (save risk of boats) ” the shipowner 
was held liable for non-delivery of goods shipped 
for Spain and there confiscated for breach of 
Spanish revenue laws. Spence v. Chadwich^ 10 
Q. B, 617; 16 L. J., Q. B, 313. 

Eust, Leakage, or Breakage.] — The clause in 
a bill of lading by which the shipowner is “ not 
accountable for rust, leakage or breakage,” is 
limited to the rust, leakage or breakage of the 
goods themselves, and does not protect the ship- 
owner from liability for damage done to other 
goods in consequence of such rust, leakage or 
breakage. ThHft v. Yonle, m L. J., 0. P. 402 ; 
2 0. P. D. 432; 36 L. T. *114 ; 3 Asp. M. C. 
357. 

The defendants caused to be shipped on hoard 
a vessel bales of palm-baskets and barrels of oil, 
under a bill of lading containing the clause, 
“Not accountable for rust, leakage or breakage.” 
During the voyage some of the oil escaped from 
the barrels, and damaged the palm-baskets : — 
Held, that the clause in the bill of lading 
exempting the plaintiff from responsibility for 
leakage, did not extend to damage caused by 
the oil which had escaped from the barrels^ and 
that the plaintiff was liable to compensate the 
defendants for the injury done to the palm- 
baskets, Ib. 


become heated and leak did not amount to negli- 
gence. Ib, 

A bill of lading for a quantity of sugar con- 
tained a memorandum in the margin that the- 
shipowner was “not liable for leakage.” The 
sugar, in consequence of improper stowage, was 
damaged during the voyage by the drainagefrom 
other sugar stowed above, which caused, it to- 
heat ; — tleld, that this wats not damage by leak- 
age within the meaning of the memorandum.. 
The Nepoter. 38 L. J., Adm. 63 ; L, li, 2 A, & E. 
375 ; 22 L. t. 177 ; 18 W. E. 49. 


Onus of Proof.] — Goods were shipped on board 
a steamer under a bill of lading which contained 
an exception from liability for breakage, leakage-, 
or damage. The goods were found at the end of 
the voyage to be injured by oil. It was proved 
that there was no oil in the cargo, but that there 
were two donkey engines on deck, near the place- 
where the goods were stowed, in lubricating 
which oil was used ; there w’as no direct evidence' 
of -how the injury to the goods occurred ; — Held, 
that the exception did not protect the shipowners 
from liability for damage accruing through the-, 
negligence of their servants, but that it did shift ■ 
the onus of proof, and that it was incumbent 
upon the shipper to prove affirmatively the 
negligence of the shipowners’ servants. Czech v,. 
General Steam Kariqatiooi Co.,, 37 L. J., C. P. 3 ; 
L. E. 3 C. P. 14 ; 17 L. T. 216 ; 16 W. R. 130.. 
And see llie Sorway, infra. 

PI eld, also that the above facts were evidencci 
upon which a jury was justified in finding the 
existence of negligence. Ib. 

In an action upon such a bill of lading ta 
recover damages for loss by leakage of any 


y the shipowner undertakes to deliver 
in good order, and well conditioned (the 
act of God, the Queen’s enemies, fire, all and 
every other dangers and accidents of the seas, 
rivers and navigation, of whatsoever nature or 
kind soever exceptetl),” ho is liable for damage' 
done to the goods on board his ship by rats, 
though he has taken every precaution against 
them. ICaq v. Wheeler. 36 L. J., C. P. 180; 
L. B. 2 C. P. 302 ; 16 L.' T. 66 : 15 W. IL 496— 
Ex. Ch. B. P., La/veroni v. Brnrij. 8 Ex. 166 ;. 
22 L. J., Ex. 2 ; 16 Jur. 1024 ; 1 W. E. 55. 

By Stranding.] — In an action upon a bill of 
lading against the shipowner for loss of part of 
cargo alleget 1 to have been jettisoned and sold in 
consequence of the ship straiuliug, the plaintiff: 
is not entitled to recover, unless he proves affir- 
matively that the stranding was occasioned, 
by the negligent navigation of the ship. The 
Korway, Br. &' Lush. 404 ; 3 -Moore, P. 0. (Jsr.s.). 
245 ; 13 W. R. 1085. 

Thieves.”] — A box of diamonds was shipped: 

Liverpool, on board a ship for New- York, 

hold with ragsand wool (bei3^.’;p.e^;rt;Ofdhecargo^,^ under a bill of lading by which were excepted 
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“pirates, robbers, thieves, vermin, barratry ot 
master and mariners . . The box was stolen 
during the voyage or on the ship’s arrival in 
port, before the time for delivery ; but there was 
no evidence to show whether it was stolen by one 
of the crew or by a passenger, or, after her 
arrival, by some person from the shore: — Held, 
firstj that “thieves” must be interpreted as in a 
policy of insurance, and only applied to thieves 
external to the ship. Taylor v. Liverpool and 
Great Western Steamship 43 Ij. J., Q. B. 205 ; 
L. 11. 0 Q, B. 546 : 30 L. T. 714 : 22 W, ll. 752 ; 
2 Asp. M. C. 275. And see Steinman v. Anrjier 
Llne^ supi'a, col. 334. 

Held, secondly assuming theft by one of the 
crew to be barratry, that it lay on the shipowmers 
to bring the loss within one of the exceptions, by 
showing by whom the theft had been committed ; 
and that the shippers of the diamonds were there- 
fore entitled lo recover for the loss. IIk 

A company received at Panama goods to be . 
delivered in London, “ the act of God, the (jueen’s 
enemies, pirates, robbers, fire, accidents from 
machinery, boilers and steam, the dangers of the 
.seas, roatls and rivers, of what nature or kind 
soever excepted.” The goods were carrietl by the 
company across the isthmus of Panama to Chagres, 
where they were shipped to Southampton, and 
there placed in a railway truck, whence thej’’ were 
secretly stolen in the course of their transit to 
London : — Held, that this was not within the 
exception a loss by robbers, or by tlaiigers of the 
roads, since the word “ robbers ” meant, not 
“ thieves,” but robbers by violence ; and “ dangers 
of the roads ” meant dangers of marine roads ; or 
if of land roads, such dangers as are immediately 
caused by roads, as the overturning of carriages 
in, rough and precipitous places. 2)e liothscklld 
V. Moyal Mail Steam Paehet Co., 7 Ex. 734 ; 21 
L. J.,'Ex. 273. 

Suffocation of Animals — Loss arising from 
Want of Ballast,] — ^A bill of lading of cattle to be 
carried from Potterdam to London contained an 
exemption in the following terms: “Ship free 
in case of mortality, and from all damages arising [ 
from act of God, the queen’s enemies, fire, ' 
accidents from machinery, or boiler, steam, or 
other dangers of t,he sens, I'ivers, roadsteads, or 
steam navigation what.^oever. The owners of 
the vessel will not be liable for the loSvS of or 
injury done to any horses, cattle, or other animals, 
except as to 50L for horses, and 15L per head 
of neat cattle, and 21. per head as to sheep, 
pigs and dogs. The owners will not be liable 
for any loss arising from suffocation or other 
cause oecniTing to horses, dogs, cattle, or other 
animals ; or from kicking, plunging or vicious- 
ness of the same in transit, nor for any damage 
arising fj'om shipping or landing, or while in the 
possession of the owners or their agents before 
or after the voyage, from whatever cause they 
may remain in such possession.” Several of the 
cattle were suffocated and killed from the vessel 
overturning, it having been sent to sea without 
proper ballast. The injury having been occa- 
sione<I by the negligence of the ovmers of the 
vessel : — Held, that the owner of the cattle was 
entitled to recover notwithstanding the excep- 
tion ill the bill of lading. Lemv v. Pudycon^ 37 
L. J., C. P. 5, n. ; L. 11. 3 G. P, 17, n. ; 17 L. T. 
145 ; 16 W. K. 80. 

Damage” — Construction — Does not include 
Theft.] — ^A bill of lading contained a clause : 


“ The shipowner is not to be liable for any damage 
to any goods which is capable of being covered . 
by insurance ” : — Held, that “ damage ” would 
include damage to the goods amounting to a 
total loss or destruction of them, but did not 
apply to the case of the abstraction of the gootls. 
Taylor v. Liverpool and Great Western Steam- 
ship Co., supra. 

Fruit Cargo — “ Act of God Clause ’’ — Shipped 
Wet.] — A bill of lading provided that freight 
should be payable as follows : “ One-third in 
cash on arrival, and the remaining two-thirds 
on right delivery of cargo, less value of cargo 
short delivered or damaged (if any) not covered 
by the |■)receding ‘ act of God ’ clause.” The cargo 
was shi[)ped wet, but in other respects in sound 
condition, and the master signed bills of lading 
describing it as shipped “ in good order and well 
conditioned.” On ari*ival the cargo, which had 
been carried in the hold, was found, owing to the 
wet condition in which it had been shipped, to be- 
damaged by sweating. This damage was not 
covered by the “ act of God ” clause : — Held, that 
the consignee was only entitled to make a deduc- 
tion from the freight where the cargo was 
delivered in a damaged condition consequent 
upon a breach of contract by the shipowner. 
The Barcove. 6.5 L. J.. Aclm. 97 ; [1896] P. 294 ; 
75 L. T. 168 i 8 Asp. M. 0. ISO. 

“lahereut Deterioration” — Fault of 

Shipowner,] — By charterparty the ship “had 
liberty before loading fruit to load other cargo. 
By agreement between the master and the char- 
ter agent at the shipping port the fruit was 
loaded first and discharged last. Bills of lading 
for the fruit were signed, and expressed that the 
fruit was shipped “ in good order and well con- 
ditioned,” and were to be so delivered, except for 
“inherent deterioration.” The fruit was delivered, 
damaged, by I’eason, as alleged, of its being in the 
hold longer than if it had been shipped after the- 
other cargo : — Held, that the shipowner was. 
liable. Lind.my v. Schojield, 24 Ct. of Bess. Gas, 
(4th ser.) 530. 

Liberty to tow Vessels — Liability to Goods 
Owner for Delay.] — The plaintiff, a cattle dealer, 
shipped cattle on a steamer plying from Belfast 
to Fleetwood. The ticket delivered to the plain- 
tiff contained a clause giving liberty to tow and 
assist vessels. The steamer fell in with a vessel 
in distress, which she towed to Carrickfergus ; 
after which she returned to Belfast and sailed 
again for Fleetwood where she arri veil some hours 
after her usual time, whereby the plaintiff could 
not send his cattle to the fair. Carrickfergus 
was the nearest safe port for her to take the dis- 
tressed ship to ; and owing to the state of the tide 
at Fleetwood, she was not delayed in fact by her 
return to and stay at Belfast : — Held, that the 
shipowner was not liable for the loss of market 
for the cattle. JO rainy. IIende?\m?i, 11 Ir, C. L. R. 
497. 

Loss by Excepted Peril, but Preventable — 
Absence of Negligence,] — Where the damage was 
caused by one of the excepted perils, but it would 
not have happened if the ship had been more 
securely moored whilst unloading, it was held 
that the shipowner was not liable to the cargo 
owner if he hadexercised ordinary and reasonable 
care. Latirie v. Bouylas, 15 M, & W. 746. And 
see e. NEaLIGENCE OE FAULT OP Hastee anb 
OliEW, supra. , 
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goods, and afterwards failed with the proceeds in 
his hands : — Held, that the merchants, bj in- 
dorsing the bill of lading, were liable to the 
consignor for the amount. Corlett v. Gordon^ 3 
Camp. 472 ; 14 R, 11, 813. 

Effect of 18 & 19 Tict. c. Ill, s. ll.]--Before this 
enactment a bill of lading was not negotiable 
like a bill of exchange, so as to enable an indorsee 
to maintain an action upon it in his own name ; 
the effect of the indorsement being only to 
transfer the right of property in the goods, but 
not the contract itself. TJiomp.wit v. JDom'unf, 14 
M. & W. 403 ; 14 L. J., Ex. 320. Iloioanl 

V. Shepherd, 9 C. B. 297 ; 19 L. J., C. P. 249. 

Under the above statute the rights and liabili- 
ties of the consignee or indorsee of a bill of 
lading pass from him by indorsement over to a 
third person. SmurthioaUe v. Wilhin>f, 11 0. B. 
(N.s.) 842 ; 31 L, J., 0. P. 214 ; 5 L. T. 842 ; 10 

W. R. 386. 8, a, 7 L. T. 65. 

A bare assignee to whom the property in the 
goods has not passed, and who cannot therefore 
sue at common law, is not entitled to sue in the 
admiralty court. The St. Cloud, Br. & Lush. 4 ; 
8L. T. 54. 

By 18 & 19 Viet, c. Ill, s. 1, the consignee or 
indorsee of goods named in a bill of lading, and 
the indorsee of a bill of lading, to whom the 
property in tiie goods mentioned shall have passed 
by such indorsement, has transferred to and 
vested in him all rights of suit, and he is subject 
to the same liabilities, in respect of such goods, 
as if the contract in the bill of lading had been 
made with himself. The Freedom, Ij. R. 3 P. C. 
594 ; 24 L. T. 452 ; 1 Asp. M. C. l'36— P. C, 

The right of suing upon a contract, under a 
bill of lading, follows the property in the goods 
therein specified ; that is, the legal title to the 
goods as against the indorsee. Ih. 

Ill a suit for damage to cargo and for improper 
delivery by the consignees, 'who were also 
assignees of the bills of lading : — Held, that they 
had a locus standi both as to negligence and 
breach of contract. Ih. 

To entitle the indorsee of a bill of lading to 
have transferred to and vestetl in him a right of 
suit under 18 & 19 Viet. c. Ill, the circumstances 
under which a bill of lading shall have been 
indorsed must be such that the property in the 
goods shall have passed to the indorsee by reason 
of the indorsement. Fox v. Kott, 6 H. & X. 
637 ; 30 L. J., Ex. 259 : 7 Jur. (N-s!) 663. 

The plaintiff, who was the charterer, had taken 
an assignment of the bill of lading upon the 
terms that the freight should be paid : — Held, 
that he had not lost his risrht against the shipper 


Leakage — Liability of Shipowner — Bill of 
Lading Act, 1855, s. 1,] — The purchasers of an 
oil cargo received from the shipper’s agent the 
bill of lading stating that 369 casks had been 
“shipped in good order and well conditioned ” ; 
the master had added in writing, “ not responsible 
for weight, quality, breakage or leakage.” The 
shippers guaranteed against leakage above 1 per 
cent. About fifteen tons of oil were lost on the 
voyage by leakage of bad casks . The pu r eh aser, at 
the shipper’s suggestion, sued the shipowners for 
non-deliver}" according to bill of lading -Held, 
that the purchaser had no higher right than the 
shipper, whose fault caused the loss. Held, also, 
that the shipowners were not liable upon the bill 
of lading for leakage not proved to have been 
caused by their fault. Craig v. Delargy, 6 Ct. of 
Sess. Gas. (4th ser.) 1269. And see cases, col. 339. 


Damage by “ Sweat.”] — See Ilorseley v. Baxter 
Brothers, supra, col. 337. 

Act of Grod.] — See Xvgent v. Smith, supra, 
col. 75. 
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0., M. & Oo., they were entitled to sue in the lading by the consignee to another, if bona fide 
admiralty court for damage by reason of negli- for a valuable consideration, and without coilu- 
gence or breach of duty, Ih. ^ ^ sion, although the indorsee knew* at the time 

The indorsees of a Dili of latling of a cargo that the consignor had not .received money pay- 
agreed to sell the cargo to B. & Co., but the ment for his goods, but had taken the consignee’s 
purchase-money had not been paid, nor had the acceptances payable at a future day not then 
bill of lading been indorsed to B. & Co. In a suit arrived ; and after such assignment of the bill of 
in the court of admiralty for breach of contract lading the consignor cannot stop the gooils in 
for non-delivery of the cargo Held, that they transitu upon tile insolvency of the original con- 
were entitled to sue in the court under 24 & 25 signee. Cumwc/ v . JBrinon^^d East, 506 1 Camp. 
Yict. c. 10, s. 6, when construed with the Bills of 104 ; 9 H. B. 603. 

Lading Act (18 & 19 Viet. c. 111). The Fellr.^ The forbearance or release of a pre-existing 
37 L. J., Adm. 48 ; L. B. 2 A. & E. 273 ; 18 L. T. claim is not a sufficient consideration for the 
5.87 ; 17 W. B. 102. indorsement of a bill of lading so as to defeat an 

The plaintiffs wmre assignees for valuable con- unpaid vendor’s right of stoppage in transitu, 
sideratioii of bills of lading for 1,000 barrels of Badger v. Comptoir d' JCaeompte de Paris. 5 
oil-cake shipped on board the “ Eiglia Maggiore,” Moore, P. C. (N.s.) 538 ; 38 L. J., P. C. 30 ; L. B. 
at Hew York, and which the master had agreed 2 P. C. 393; 21 L. T. 33 ; 17 W. B. 468. 

“ to deliver in like good order and condition at L. & Co., merchants carrying on business at 
the port of London.” The vessel was at the time Hong Kong, purchased goods of a merchant in 
under a charterparty, of which the shippers were Manchester, to be shipped to their firm at Hong 
ignorant, the master having put up tlie ship as a Kong, to be paid for at certain credit. The goods 
geiieral ship. The oii-cake w^as stowed with hogs- were shipped deliverable to the order of L. i: Go., 
heads of tobacco, oaken staves being placed and bills of lading signed. Before the goods 
between them. A suit having been brought by arrived at Hong Kong,"L. Co. being insolvent, 
the assignees of the bills of lading against the ship- and being indebted to B. & Co., the agent of 
owner for damage suffered by the oil-cake on tlie L. & Co.', at Hong Kong, agreed to assign to 
voyage Held, that as the vessel had been put B. Sc Co. all the estate of L. ic Co., including the 
up as a general ship, and as they had no know- bills of lading in respect of the goods, and "such 
ledge of the charterparty, the owner , was the bills of lading were in pursuance of the agree- 
proper person to be sued. The FiglUi J/agglore, ment indorsed to R. Sc Co. At the time the'billa 
37 L. J., Adm. 52 ; L. 11. 2 A. &; E. 106 ; 18 L. T. of lading \vere so transferred, no money was 
632. advanced or benefit conferred on L. vV: Co. by 

Held,also, that the property in the oil-cake had R. <& Co. Held, that there was no sufficient 
so vested in them as to entitle them to sue for transfer of the bills of lading for a valuable 
breach of contract under 24 A 25 Viet. c. 10, s. 10, consideration so as to defeat" the right of an 
construed with s. 1 of 18 <Sc 19 Yict. c. Ill, ancl unpaid veiidor to stop the goods in transitu. Ib. 
that, in any case, they were entitled to sue under A., a merchant in London and in Hong Kong,, 
the former section on the ground of negligence, purchased goods for shipment from B.. and paid 
and that the onus of proving negligence lay on for them by his acceptance of B.’s draft against 
them. Ih. the shipment on the terms that A. shoulct send 

The rights and liabilities which the assignee of them to his firm at Hong Kong, and that the 
a bill of lading under 18 & 19 Yict. c. Ill, s. 1, proceeds shoiild be remitted to A. in bills specially 
has transferred to him. are the same rights and to meet such acceptance. A.’s firm at Hong 
liabilities in respect of such goods as if the con- Kong owed a large sura to C., and were under 
tract contained in the bill of lading had been engagement to secure the debt by depositing; 
made with him. In these are not included the shipping documents with him. Being threatened 
right and liabilities as between the shipper and by 0. with immediate legal proceedings, they 
the master dehors that contract in respect of promised him that if he would forbear to take 
other goods or of the charterparty. pte Ilclefie, such proceedings, and would release them from 
Br. ck Lush. 415. S. C.^ nom. Ohrloff y. PrisealL their obligation to deposit shipping documeutSy 
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Delivery in Absence of Bill of Lading— In- 
dorsee — Bight to Sue.] — In an action for damages 
against the master and shipowners Held, that 
■delivery of the cargo by the master in absence 
,of a bill of lading being wrongful, did not pre- 
elude the pursuers, who were subsequent in- 
•dorsees, from acquiring right to the cargo ; and 
that they coiild sue for damages. Pirie v. 
Warden^ 9 Ct. of Sess. Cas. (3rd ser.) 523. 

Past Consideration.] — The vendee of goods 
may, by assignment of the bills of lading to a 


Proof of Indorsement.] — In an action upon 
a bill of lading by an indorsee against the ship- 
owners, for not delivering the goods, he put in a 
bill of lading, and proved that the consignors 
indorsed and delivered it to A., and that A. 
indorsed and delivered it to him for value ; — 
Held, evidence of such an indorsement and 
delivery of the bill of lading as to vest the 
pro})crty in the goods in him, and so to transfer 
to him the right of action under 18 k, 19 Viet, 
c. 111. s. 1. JDntcacki v. Anglo- Pq i/ptiun Al'.a'i- 
qation Co.. .37 L. J., C. P. 71 L. HAS 0. P. 190 ; 
17 L. T. 472 ; 16 W. K. 277. 


bona fide transferee, defeat the vendor’s right 
■to stop them in t]‘ansitu in case of the vendee’s 


insolvency, although the consideration for which 
the assignment is made is a past one, and has 


not been sot by means of the hills of lading. 

v. Scott, 46 L. J., Q. B. 576; 2 Q. B. D. 
376 ; 36 L. T. 784 ; 25 W. E. 654 ; 3 Asp. M. C. 
469— C. A. 

G. &: Co., the consignees of certain goods from 
the defendant from abroad, for which they had 
accepted a bill of exchange at three months, 


being already indebted to the plaiutifi’, obtained 
a further loan on the condition of giving security. 
They delivered to him the bill of lading of the 
goods, together with other securities to the 
amount required. After this and before the 
arrival of the goods G. & Co, became insolvent : 
—Held, that the defendant was not entitled to 
stop the goods in transitu, for that it was not 
necessary that the consideration for the assign- 
ment of the bill of lading should be obtained by 
means of the bill of lading, and that there is in 
such case no diiference between a past and pre- 
sent consideration. Ih, 

A bill of lading assigned in part payment of 
a debt already due from the assignor to the 
assignee, is assigned for valuable consideration. 

Mmilien Mane, 44 L. J,, Adni. 9 ; 32 H T. 
435 ; 2 Asp. M. 0. 514. And we infra, col. 


all the facts, it may fairly be inferred that it 
was the intention of a seller to pass the property 
in goods shipped to order, the mere circumstance 


of the bill of lading being tahon in the name of 
the seller, and remaining iinindorsed, will not 
prevent its passing. Joyce v. Sivann, 17 C. F>. 
(is-.S.) 84. 

Indorsement to Agent.] — But the mere indorse- 
ment of a bill of lading by the consignor to 
an agent, to authorise him to stop the goods in 
transitu on account of his principal, will not 
enable such agent to maintain an a.ction for the 
goods in his own name. Waning v. Cmc, 1 Camp, 
369. 

Eevocation of Indorsement.] — The shipper of 
goods, who has indorsed a bill of lading, may, 
before the goods or the bill are delivered to the 
indorsee, revoke the indorsement. Miteliel v. Mde, 
11 A. & E. 888 ; 3 P. & I). 513 ; 9 L. J., Q. B. 187. 

Bight of Equitable Assignee to Sue for Deten- 
, tion of Bill of Lading.] — The plaintiff was in the 
j habit of receiving goods consigned to him by L. 


Bestriction on Bight of Indorsement.]— If a 
consignee, under a bill of " lading, while the goods 
are yet in transitu, indorses the- bill and gives 
notice thereof to the party entitled' to the freight, 
"and upon the dpdorsemiOnt; he express 


teams that 4he’.0'TOePht,%e. 6%ht/Ae' party ^ sale upon commission, and in order to place 
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sion of the goods, indorsed it to G., his clerk, and | 
■directed him to sell the goods and account for i 
the proceeds to the plaintiff ; he then executed 
a deed of assignment to G. for the benefit of his 
creditors, and" was subsequently adjudged bank- 
rupt. Plaintiff and the trustee in bankruptcy, 
the defendant in the action, both claimed the 
proceeds of the sale, and an interpleader issue 
wns directed. At the trial the jury found that 
the property in the goods had passed to E. F,, 
and that lie had acted as he had done because he 
believed the goods wmre the plaintiff’s, and not 
because he wished to prefer the latter Held, 
that the transaction was not fraudulent, and 
void within s. 48 (1) of the Bankruptcy Act 
of 1883, because the jury negatived a fraudu- 
, lent prefcj’ence, but that the indorsement of the 
bill of lading to G. did not pass the property to 
G. as agent for the plaintiff or otherwise, and 
that the goods were still part of E. F.’s estate 
at the moment of executing the deed of assign- 
ment, and that, therefore, under s. 43 the trustee 
in bankruptcy was entitled to recover the pro- 
needs of the sale. Lauritzen v. Carr, 72 L. T. 
.56. 


who may he ultimately entitled thereto, is to 
look to other persons for payment of it, and that 
indorsement is accepted and acted upon witlioiit 
objection oi’ qualification on the part of the 
owner of the freight, that of itself, in point of 
law, constitutes a transfer of the liability, and a 
defence to any subsequent action. Liach v. 
MZQe, 38 L. J., Ex. 6,2 : L. E. 4 Ex. 58 ; 19, L. T. 
522 ; 17 W. E. 325— Ex. Gh. 


Be-indorsemeixt.] — Goods were shipped for 
Bombay under a bill of lading, making them 
deliverable to order or assigns. The consigiior 
indorsed the bill of lading in bln nk, and <leposited 
it with a banker a.s security for an ndvance of 
money, and on his repaying the sum advanccfl, 
the bill of lading was re-indorsedand .re-delivered 
to him : — Held, that such re-indorsement of the 
bill of lading to him remitted the consignor to 
all his right’s as against the shi})Owuers under 
the original contract ; and consequently that he 
was entitled to sue them for a breach, whether 
occurring before or after such re-indorsement. 
Short V. SlniDsoii, 1 H. &; E. 181 ; 35 L. J., C. P. 
147 ; L. E. 1 C. P. 248 ; 12 Jur. (N.s.) 258 ; 13 
L. T. 674 : 14 W. E. 307. 
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L. in funds for the purchase of the goods, agreed 
to allow him to draw upon him. The documents ( 
of title of the goods were hypothecated to the r 
plaintiff! to enable him to provide funds to meet t 
the bills so drawn by L. The plaintiff accord- i 
-ingly. and at the request of L., arranged for the c 
sale* of a parcel of goods, to be shipped by a t 
vessel chartered by tlie buyers, and L. having ^ 
■drawn! upon tlie plaintilf for that pin'|>ose, pur- i 
chased and shipped the goods. The bill of lading ( 
was handed to L., but never forwarded to the s 
plaintiff, and L/s affairs being put in liquidation, < 
the liquidator placed the bill of lading in the ( 
hands of the defendants with instructions not 
to i^art witli it until they were paid tlie value of s 
the goo<ls, and they accordingly refused to give i 
it up to the plaintiff Held, that the plaintiff < 
had an Oipiitable right to the bill of lading, and ] 
■was entitled to sue the defendants for the wrong- i 
ful detention of it. LuUcJier v. Comptoir 
compte (le Paris, 1 Q, B, D. 709 ; B-l L. T. 798 ; 

8 Asp. M. C. 209.' i 

Extent of Eight of Assignees to Cargo.]— An 
assignee of a bill of lading may have a better 
right against the shipowner to recover for breach 
■of the contract of carriage than the assignoi*. - 
The Eml'ien Marie, 44 L. J., Adm. 9 ; 32 L. T. 43.r ; , 
2 Asp. M. 0. .504, And see 8. C„ supra, col. 347. ■ 
An assignee of a hill of lading, wdio has given • 
valuable consideration, without notice of any 
arrangement between the shipper and the various 
consignees giving priority to the holders of the 
‘Other bills of lading in the case of short ship- 
ment, may claim from the shipowner full delivery 
of the cargo specified in his bill of lading, even 
though the arrangement has been ma<.le without 
the privity of the shipowner, ami the master 
bas indoi’s'ed the bill of lading, wntli the words 
Nveiglit unknown.” 11k 

A letter written by an assignor of a hill of 
lading to his assignee, informing the latter that 
the banknq)tcy "of the shipper and consignor 
-(who has indorsed to the assignor) may possibly 
interfere with the proceeds of the shipment, so 
far as the assignor is concerned, and that he 
thinks it he.*^t to pi*eveiit the possibility of a hitch 
to send the bill of lading for the assigjice to deal 
with, the latter having advanced money thereon, 
is not such a notice as w^ill oblige the a.ssignce to 
make inquiries as to the (piautity of and the 
various rights to the cargo, so as to bind the 
assignee with constructive notice of any arrange- 
ment between the shipper and different con- 
signees, giving })riority to the holders of other 
bills of lading in the case of short shipment. Ih. 

The rights of an innocent holder of a bill of 
lading are not affected by the fact that the 
master signed as agent for the charterers, unless 
tlie holdei* has notice of the charterparty, oi.ffhat 
the master signed in that capacity. II), ^ 

An assignee of a bill of lading is cntitled^ to i 
tlie goods therein named, if he is a bona tide 
assignee for value, wdthout notice of fraud or of 
inscdvency on the part of the person to wdiom 
the goods were consigned. The Argentina,^ L. B. 
1 A. & E. 370 ; 16 L. T. 743. 

Set-off by Holders against Assignees of 
Ereigbt.]— The holders of a bill of lading can- 
not, as against the assignees of the freight, set 
off a debt due to them from the original owner 
of the goods, who was also the assignor of the 
freight. Weguelin v. OeUie)% 42 L. J., Ch. 758; 
li. 4. H. L. 286 , 22 W. E. 26. 


Liability of Consignee to take Belivery of 
Cargo,] — When there is no express stipulation, in 
a bill o'f lading it is an implied term of the con- 
tract coiita'ined in it, that the consignee named 
in the bill of lading, or his assigns, will take 
delivery of the goods within a reasonable time ; 
and the person to whom the property in t lie- 
goods has passed, by reason of such consignmerit 
is by virtue of the Bills of Lading Act, 1855 
(18 & 19 Yict. c. Ill), s. 1, subject to the liability 
so to take them. FnmUr v. Knoop, 47 L. J., 
Q. B. 473. Affirmed, 48 L. J.. Q. B. 333; 4 
Q. B. D. 299 ; 40 L. T. ISO : 27 W. ll 299— C. A. 

Where the charterers and the shippers are the 
same persons, such contract will still be implied 
in the bill of lading, notwithstanding the exist- 
ence of an express stipulation in the charter- 
party, between the charterers and the shipowner, 
in reference to the same matter. Ih. 

Liability of Indorsee.] — See Olicer v. APig- 
geridge^ supra, col. 313. 


b. Passing* Property. 

Absolutely.]— Though the consignee named in 
the bill of lading should become insolvent, with- 
out having paid for the goods, yet his assignment 
made for a valuable consideration, and without 
notice to the assignee that the goods were not 
paid for, or that they were paid for by bills sure 
to be dishonoured : — Held, to pass them abso- 
lutely to his assignee, and to deprive the con- 
signor of his right to stop in transitu, which, as 
agminst the original consignee, be might have 
exercised. Liehharrtno v. Mason,) 2 Term Hep. 
63 ; 4 Bro. P. C. 57 : 1 PL BL 360 ; 5 Term Kep. 
683 ; 6 Term Eep. 63 ; 2 H. Bl. 211 ; 1 R. R. 425. 

When goods are at sea, the parting with the 
bill of latiiiJg, which is the symbol of the goods, 
is parting with the ownership of the goods them- 
selves. liarher v. ^legersfein,) 39 L. J., C. ?. 187 ; 
L. R. 4 H- L. 317; 22 L. T. 808 ; 18 W. R.1041. 

The same principle applies to goods which, for 
the convenience of parties, have been landed at 
a sufferance wharf. 11), 

As long as the engagement of the shipowner 
has not been completely fulfilled, the bill of 
lading is a living instrument, and the transfer of 
it for value passes the absolute property in the 
I goods. Ih, 

It has iiot been fulfilled when the goods, 
though actually landed at a wdiarf, are subject 
to a stop-order. Ih. 

The person who first gets the hill of lading 
(though only one of a set of three) gets the pro- 
perty which it represents ; he need not do any 
act to assert his title, which the transfer of the 
bill of lading of itself renders complete, and 
any subsequent dealings vrith the others of the 
set are subordinate to the rights passed by that 
one. I h. 

Though the shipowner or wharfinger, having 
no notice of the transfer of one bill of lading, 
may be excused for delivering the goods to a 
person who produces to him another bill of lading, 
which has in reality been subsequently taken, 
that does not affect the legal ownership of the 
goods as between the holders of the two bills of 
lading. Ih. 

— — As Security.] — The shipper of goods 
indorsed the bill of lading in blank, and 
delivered it to the defendants’ bankers, by way 
of security for money advanced by them. The 
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goods, upon their arrival at the port of destina- 1 In Ttoee Parts.]-One p.art of a s^ot of three 
tion, were sold for an amount insufficient to pay bills ot lading was mdoraed to the partnei o the 
the freight Held, that the property in the vendor, and another to tlie vendee. Iht ^UKlee 
goods had not passed to the defendants within made detault m payment and the jem. i 
the meaning of the Bills of Lading Act (18 & 19 obtamed delivery ot the goods. In an achon Oi 


"H*L* ' ^ ^ 3^^’y directecl to find a verdict for tho 

defendant, v. 1 H. BL B64. 

Bill of Lading a Negotiable Instrument.]— A ^ ^ 

hill of ladino- is a nea:otiable instrument, and tlie Bona fide Assignment of Bill of Lading traii^ 
property in the eoods is transfen-ed by indorse- fers the :Property.]_‘‘lf the goods are bona fide 
ment ol doliverf of the bill. Mam v. .VarUa, sold by the teotor at sea (as they may be wire re 
1 Ld. Bavm. 271. Wright v. Camphell, 4 Buit. no delivery is given), the^sale will be good : the 
2051 • 1 H B1 628 Caldwell v. Ball, 1 Term vendee shall hold them by virtue of the bill oi 
Een k'l’o infi'a: 1 B. B. 187. Ilibherty. Caoier, sale, though no actual possession is delivered; 
1 Term Eep. 746 ; 1 E. B. 388. and the owner can never di.piite with the vendee 

^ because the goods were sold bona fide and with 

Cloods not expressed to he delivered to the owner’s 'own authority”— Per Lord Mans- 
Assignee.]— Indorsement of hill of lading is not field. WrlffU v. Camphell, 4 Burr. 2046, 2051 ; 
a valid assignment, unless goods are directed to 1 H. Bl. (>2B. x i t. 


be delivcrecT to assignee, Broicn v. Heath cote, 
1 Atk. 160. 

Where the bill of lading provides for delivery 
to the order of the shipper who has sold the 


But new trial ordered, that the jury might 
determine whether the sale was fraudulent. Ih, 

Priorities between different Holders.] — K., a 


'oods, the property is not transferred to the miller in England, agreed with B . & Go., a firm 
airchaser. The Faahet de Bilhoa, 2 C. Boh. 183, in California, that they siioubl send him cargoes 


purchaser 

186. 


of wheat, he accepting bills of exchange against 
the bills of lading. A cargo was sent, and a bill 


Delivery to Holder of Second Part of Bill of of lading, with a bill of exchange annexed, was 
Lading— (roods Pledged to Holder of Pirst Part sent to the agents in England of .F. & Co., and 
—Liability of Warehouseman. ]— Goods shipped by them the acceptance of K. to the bill ot 
to C., as owner, were, before arrival, pledged by exchange was obtained. The bill of exchange 
him to the plainti.fis as security for an advance, was subsequently negotiated, and a bill of lading 
The bill of lading was, as is customary, in three deposited by ¥, A Co. Six bills of lading were 
sets, “the one being accomplished, the rest to drawn, and one of them was inadvertently, as 
stand void,” and made the goods deliverable to F. k Co. alleged, sent to K., who deposited it 
‘“C. or assigns,” freight payable in London. C. with a hank at Exeter by way of security. K. 
indorsed oiie copy of the bill of lading marked failed, and a bill was filed by the bank claiming 
“first” to the piaintiffs, and also gave them a the cargo as against tlic liolders of the other bill 
letter of charge, making the hill of lading a col- of lading : — Hekl, that B\ k Co. had full right to 
lateral security for the advance, and empowering negotiate tho bill of exchange with tho bill of 
them to sell the goods represented by the bill of lading annexed, and that the bank must, at the 
lading should default be made in the repayment time wlien they made an advance on the bill ot 
of the advance. The vessel went on arrival into lading, have known that thei’e would be several 
the dock of the defendants, C. duly entered the bills of larling, and that one could not be nego- 




The manifest, a copy of which the captain lodged M. C. 498. ^ i i 

with the defendants, anthorised the defendants Where several bills of lading have been signed 
to deliver the goods to the holders of the bill of of difierent imports, no I'eference is to be had to 
ladimn On tlic following day the captain lodged the time when tBey were signed by the captain, 
w.lth‘\he defendants a stop-order for freight, but the person who first gets one of them, by a 
pursuant to the Merchant Whipping Act, 1862. legal title from the owner or shipper, hp a right 
C. then produced and gave to the defendants, to the consignment, (kldivell v. Ball, 1 Term 
unindorsed, the second part of the bill of lading; liep. 205 ; 1 K. E. 87.^ . , i. 

the defendants then entered C. as the proprietor And where snch bills of lading, though dii- 

of the, goods. 0. paid the freight, the stop was ferent upon the face of them, are constrmdH’'ely 
taken oif. and the defendants delivered the goods the same, and the captain has acted bona ^ 
to W., on the production by him of a delivery delivery according to such legal title will dis- 
order fiom C. C- shortly after went into liqui- charge him from them all. Hk 

dation, when the plaintiffs, producing the A master is justifipl in delivering goods to Hie 
indorsed bill of lading, in, vain demanded the holder of the first bill of lading presented. Jhe 
goodvS of the defendant. In an action for con- jrv<7?'(7i.‘.9, Br. & Lush. 8^; 82 L. J., Adm. 9/ :^,9 Jur, 

•> b V version : — Held, that the dock company had not (N.s.) 861 ; 8 L. T. 117 ; 11 W. E. 588. 

■ been guilty of conversion, and that the bank The indorpnmnt or delivery ot one of rt' lip 
could not maintain an ■ action' against them, plicate set of bills of lading docs not necessarily 
Beanm Y.Bimwr,^ (i H. Bl. 364) commented on, operate as an indorsement or a delivery of all. 

0Umr MUU 4*- i.'' 

T: ', Col 02 L. J., Q. B. 146; 7 App, Gas; 591 ; 47 The mere indorsement and delivery of one ot 
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from extToising his right; of stoppage in transitu, time of advice of the wsale reaching Odessa, and 
^ the remainder at three months from the date of 

A. hoiight coal of B., to l^e shipped in a sliip shipment. The London partner forwarded the 
chartered by xV., payment hi cash against bill of contract to the Odessa partner, and the lattei* 
lading in tln^ hands of B/s agent. Before ship- drew upon the plaintiff two bills of exchange on 
ment A. sold to C., and at the time of both sales account of the linseed, which were acceiited and 
the coal was unascertained. The c<iai was paid when due. In order to fetch the linseed the 
shipped, and three bills of lading signed for plaintiff chartered a vessel, which was to ]U‘oceed 
deliveiw to A. or older,- one only was stamped with an outward cargo to Odessa, and there take 
and retiiined^by B., aiiothcj- was sent to A. Not j on board, from the agents of the freighter, the 
Ijeiiig }>aid. 1>. sent the slainjjed bill of lading to | linseed, and, being loaded, proceed to ifuli, and 
I)., and the captain delivered the coal to him : — | eleliver the same to the order of the freighter on 
Held, tliat had no right of action against T). being paid freight. The vessel having arrived at 
J£ Ih B. (x.s.) ; 31 L. J., Odessa, the master applied for the lirisce>l, and 

C. B. 2i3 : 12 L. T, r,TS. ^ produced a copy of the charterparty. when he 

here the consignor of goods abroad advised was informed that the cargo should be shipped 
the consignee bj- letter that he had chartered a in time. A letter was also sent by the Odessa 
shi|'» oil his account, and inclosed him an invoice partner to the London partner, informing him of 
of the goo<ls laden on board, which were therein the ariival of the vessel, and stating that a por- 
expressed to be for account ami risk of the con- tioii of the linseed was ready for her. The 
signee, and aLo a. bill of lading, expressing the Oilessa house commenced loading the vessel, but 
delivery to be made to onlei*, &c., he }saying not being able to procure the entire rpiaiitity of 
ireight for the goods accoi'ding to charterparty ; linseed, the master consented to receive wheat 
and the letter of advice also informed the con- in substitution, which was accordingly shipped, 
signectiiat the consignor had drawn bills cm him AVhen the loading of the linseed was completed, 
at throe months for the value of the cargo : — ■ the Odessa partner wrote to the London partner, 
Hehl, that the invoice and bill of lading sent to stating that he should have the bill of lading by 
the consignee, and the delivery of the goods to tlie next post. The Odessa partner afterwards 
the captain, vested the property in the 
suliject only to be tlivested by the 
right to stop the goods in transitu in 
insolvency of the other. iVaUeij v. 1 
3 Bast, 585 ; 7 li. K. 52 ih 
The eonsigiiori 
sion of the carg 
and having 
consignee would 
whicli he declined doinp 
aiices at three months in the 
stipulated 

maintain trover against such 
having tendereil payment of tlie frei, 
him or the captain, the agent bavin, 
himself of the goods wromrMlv. Ih, 


s agent having obtained posses- the goods as to vest the riglit of property or 
under another bill of lading, possession in the plaintiff’. 31ftgn\ae. 

‘efiised to deliver it up unless the 6 Ex. 570. 

make immediate ]iayment, lb &; Co., merchants at Liverpool, sent orders 
■g, but offcretl his accept- to M, &Co., merchants of Charleston, to ship on 
manner before account of B. & Co. cotton, for the liomewanl 
lield, that the consignee might vo3mge of their ship the ‘‘ Ghaiiotte.’’ M. & Co. 

agent without according!}^ made considerable purchases of 
aght either to cotton, and shipped it on board the vessel of 
possessed B. & Co. The master signed the bill of lading 
of the cotton to be delivered at Liverpool, ‘Ho 
order, or to our assigns, paying for freight for 

J us disponendi Reserved. ] — B. sold to A. the cotton nothing, being owners’ property’',” and 
wheat, the price to be pai<l In- bankers’ draft on M. k Co. indorsed the bill of lading, Deliver the 
London at TWO months, to be remitted on receipt within to the bank of Liverpool, or order,” 
of invoice and bill of lading, wliich B. shipped b}- M. k Co. informed B. & Co. that they had drawn 
order of A., to be carried to M., for the account bills upon them for the cargo on their account, 
and at the risk of A., there to be delivered to A.; by the ‘‘ Charlotte,” and desired them to insure 
B- delivered the wheat to the master of the vessel, the cotton. M. & Go. also sent to B. & Co. an 
vvho took possession of it; the master signed a abstract invoice, which stated that the cotton was 
bill of lading to deliver the wheat to the order of shipped by M. & Co. on board the “ Charlotte ” 
B,, who indorsed sucli bill of lading to A., and for Liverpool, “ by order and for account of 
n)ad.e an invoice, and sent the invoice and bill of B. k Co. there, and addressed to order.” M. k Co. 
la<ling to^ A. in a letter, requiring A. to remit in afterwards sent a full invoice, stating that the 
course, which letter, with the invoice and bill of cotton was shipped for Liverpool order and 
lading, was received by A. A. having received for account of B. k Co. there, and to them con- 
the bill of lading and invoice, and having failed signed.” M. & Co. not having sufficient funds 
to remit the bankers’ draft, B. assumed to revoke of B. k Go. to pa^*' for the cotton, sold the bills to 
and rescind the sale, and caused the wheat to be a bank at Charleston, and delivered to the bank 
stopped in its passage to A. : — Held, that, the the bill of lading so indorsed, as a security for 
delivery of the wheat to the master of the vessel, payment of the bills, which wnre. dishonoured 
for the account and at the risk of A., and the and taken up by M. & Co. B. k Co. became 
transmission of the indorsed bill of lading, B. bankrupts before the arrival of the vessel, and on 
had sp parted with the property and right of its arrival M. k Co. by their agent claimed to 
l%|pssion as not to he entitled to intercept the stop the cargo in transitu, and it was afterwards 
cl^lvery. v. Boioliei\ 7 Man. k G. 882 ; stowed in the warehouse of the defendants : — 

8 Scott (H.K.) 571 ; 12 L. J., Ex. 475 — Ex. Gh. Held, first, that the property in the cotton did . 

The plaintiff, a merchant at Leeds, contracted not vest absolutely in B. k Co., notwithstanding 
with the London partner of a firm carrying on the delivery on board their ship, for by the terms 
business as merchants at London and Odessa for of the bill of lading M. k Co. reserved to them- 
the purchase of linseed, to be paid for half by selves a jus disponendi of the goods which the 
drafts on the buyer, at three months from the master acknowledged by signing the bill of 

, Ydii., xm* ’ 12 
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lading, making the cotton deliverable to their 
order or assigns, although by so doing the master 
might ha%m exceeded his authority. T^rmT v. 
Literpool DocM, 6 Ex, 543 ; 20 L, J., Ex, 398 — 
Ex. Gh. 

Keld, secondly, that M. &; Co. did not by their 
indorsement and delivery of the bill of lading to 
the bank, divest themselves of their property in 
or possession of the goods. Ih, 

When by a bill of lading goods are made 
deliverable to the shipper, or his order, and not 
to the consignee, the jus disponendi, or control 
over the property in the goods shipped, remains 
with the shippers, although the invoice states 
that the goods were shipped “ on account of and 
at the risk of” the consignee ; such statement 
being not conclusive, of itself, that the right to 
the possession of, as well as the property in, the 
goods was intended to be unconditionally passed 
to the consignee. Shepherd v. IlarrisoTi. 40 
L. J,, Q. B. 148; L. R. 5 H. L. 116 ; 24 L. T. 
857 ; 20 W. R. 1 ; 1 Asp. M. C. 66. 

The burthen of showing the existence of a 
different state of things lies on the person who 
contradicts what would he the ordinary legal 
conclusion from the transaction, Ih, 

When a vendor for his own protection takes 
and keeps a bill of lading making the goods sold 
deliverable to his own order, and the goods are 
deliverable by the contract of sale on certain 
conditions, the vendor thereby preserves a hold 
over the goods until the conditions are fuMlied 
and the bill of lading handed over, or until the 
vendee offers to fulfil the conditions ; and such 
a hold confers, not only a right to the possession 
of. the goods, but also a power to dispose of 
them, at least so long as the vendee continues in 
default, Offg v. Shnter^ 45 L. J., G. P. 44 ; 1 
G. P. D. 47; 33 L. T. 492 ; 24 W. R. 100 ; 3 
Asp. M. 0.77—0. A. 

Imperfect Assignment by Indorsee.] — The 
delivery of a bill of lading indorsed puts it 
in the power of the indorsee to transfer the 
property to a bona fide purchaser for a valuable 
consideration, and deprives the original owner of 
any right of stoppage in transitu ; but, as 
between the original parties, the consignor and 
consignee, the question, w^hether the property 
passed, will depend upon what the real contract 
was. Jenh'ipis'w S Scott (Jsr.E,) 505 ; 7 

Man. k G. 678 ; 13 L. J,, G. l\ 196. 

A,, of London, had ordered beans of B. k C., 
of Leghorn, through D., their agent. B. k 0. 
shipped more than the quantity ordered, and 
drew two bills on A. — one for the quantity 
ordered, and the other for the residue ; and they 
transmitted those bills to A. through .D., with a 
letter of advice and an indorsed bill of lading for 
the whole cargo. A. accepted the bill for the 
beans ordered, but declined to take the residue 
or to accept tlie bill drawn against them. D. 
coTisented to take the residue, and A. thereupon 
wrote a letter to him acknowledging such residue 
to be his, and inclosed an order to the captain to 
, deliver them to D. D. thereupon handed over 
the bill of lading to A. !>.' accepted the, bill 
clraw.n against the residue of the cargo, and paid 
’ it at maturity. Before the arrival of the ship 
I), sold the residue to B., who accepted a bill for 
the anioofit drawn by B., who happened ,fo be in 
London, and handed to E. AdS; letter and delivery 
order.. E. afterwards applied- to F. for an 
, advance of cash, and handed ' over to .him. such 
, ^ letter 1 and'-f delivery order ; gave^' -his 

' lit '.'ifi* 


acceptance to E, for the amount of cash required. 
Before E.’s acccpta.uce became due, and before 
the arrival of the ship, E. stopped payment : — 
Held, that, D. might stop the residue not taken 
by A. in transitu, and that the delivery order 
given by A. was not equivalent to a bill of 
lading. Ib. 

Where no Property in Indorser.] — Unless the 
indorser of a bill of lading really and bona fide 
has property in the goods at the time of indorse- 
ing it, the Bills of Lading Act (18 & 19 Yict. 
c. Ill) passes no property to tlie indorsee, and 
upon the intervention of the true- owner the 
latter is entitled to receive the goods from the 
shipownei*. who is thereupon .relieved from the 
liability of delivering them according to the bill 
of lading. Finlay v. Liverpool and Gi'eat 
Western Steamship Co., 23 L. T. 251. 

Knowledge of Assignee of previous Transfer.] 
-—If A. has an equitable title to goods on board 
a ship, and B., knowing of such a title, gets an 
indorsement of the bill of lading, he cannot 
recover such goods in an action of trover, but the 
captain will be justified in delivering the goods 
to A. Dieli V. jLumsden^ Peake, 251. 

Wrongful Delivery under, by Captain.] — The 

consignor of goods abroad, upon a receipt of 
orders from a correspondent here, shipped goods 
on account and at the risk of the consignee, and 
took bills of lading from the captain making the 
goods deliverable to the consignor’s own order, 
and transmitted one of such bills unlndorsed wfith 
the invoice to the consignee, inclosed in a letter, 
informing him that he had drawn upon him for 
the amount, which he doubted not would meet 
due honour, and close the account, and the con- 
signor, by way of precaution, also sent another 
bill of lading indorsed to his own agent : — Held, 
that upon the shipment, on account and at the 
risk of the consignee, the property in the goods 
vested in him, subject only to be divested by the 
consignor’s stopping them while in transitu, and 
that upon the arrival of the goods, the consignee- 
having obtained possession of them from the 
captain by the production of his indorsetl bill of 
lading, the property became absolute in the con- 
signee, however wrongfully parted with by the 
captain without authority from the shipper, and 
however liable the captain might be to him on 
that account. Coxe v. 4 East, 211 ; 1 

Smith, 20 ; 7 B. B. 570. 

Loudon Dock Company — Delivery of Wine — 
Legal Owner or Holder of Bill of Lading.] — By 
a printed regulation of the London Bock Com- 
pany orders for delivery cannot be acted upon 
unless signed by the party in whose name the 
goods stand in the company’s bool^s, or by a 
person duly authorised, in writing under the haxid 
of the principal, to sign them. VVine was entered 
in the books of the company in the name of 
clerk to W., but the bills of lading were in the 
hands of H., the consignee of the wine. The 
wine not having been approved by W., H, agreed 
to take it back, and applied to W. to return a 
part of it ; but W. refused to do so until his 
acceptance for the wine should be returned to 
him. H. then exhibited the bills of lading to 
the company, which informed W. that it would 
deliver the wine to H. unless it should be 
restrained from so doing. W. and S. thereupon 
filed a bill against the company and H. for an 
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injuTictioii to restraiii the company from ileliver- London bank, and ultimately obtained ilelivery 
iiig the wine to H. without the written order of orders from the shipowners in exchange for the 
W. and >S., or one of them, and praying that the bills of lading. When they presented the 
company and H. might be ordered to pay the delivery orders to the defendants they found 
costs of the suit : — Held, that as the legal title that the goods had already been given u]) to the 
to the wine was in H, by virtue of the bill of consignee, and they thereupon eorameiiced the 
lading, the c<nnpaiiy was entitled to its costs, present action : — Held, first, that the plaintiffs 
which, under the circumstances of the case, were must be taken to be pledgees of the goods, and 
■ordcre<I to be paid equally by W. and S. and ,H., had therefore a property sufficient to entitle 
W. and ti. and i-f, also bearing their own costs them to maintain the action independent^ of 
(?<jiially. Wrhjht v. London Boch Co., 5 Jur. the Bills of Lading Act. Secomliy, that the 

(x.B.) 1-111 — L.JJ. plaintiffs’ right of action was not affected by 

the fact that at the date of the wrongful delivery 
Passing of Property ” in (roods — Indorse- they had not acquired their title to the goods, 
ment by Way of Pledge.]— The mere indorse- BCM Banh v. MlManil Ra'dwaij, 61 L. J., 
nieiit and <Ieiivery of a bill of lading by way of Q. B. 115 ; [1891] 2 Q. B. 65B ; 65 L, T. 234 ; 10 

pledge for a loan does not pass ‘‘ the property in W. E. 118 ; 7 Asp. M. 0. 69 — C. A. 

the goods " to the indorsee, so as to transfer to 

him all liabilities in respect of the goods within “Contents Unknown” — Ifo Evidence of Pro- 
ihe meaning of the Bills of Lading Act (IS & perty in Consignee.] — If the bill of lading con- 
19 Ancr. c. Ill), s. 1. Sewell v. Buediek, 51 tains the \vords “ contents unknown,’* so that it 
L. 3., Q. B. 156 ; lo A}'tp. Gas. 71 : 52 L, T. 115 ; does not amount to a receipt for any goods in 
33> AAL E. 161 ; 5 Asp. M, C. 376 — H. L. (E.) particular, it is not by itself evidence either of 
Goods were shipped to a foreign port under the quantity of the goods or of ])roperty in the 
bills of lading making the goods deliverable to consignee. Hadd'Ow v. Parry. 3 Taunt. 305 ; 12 
the shipper or assigns. After the goods had E. E. 666. 

•arrived, and been warehoused, the shipper 

indorsed the bills of lading in blank, and Bill of Lading sent with Bill of Exchange — 
^leposited them with the indorsees as security for Conversion of Goods — Measure of Damages.] — 
a loan. The indorsees never took possession of A shipload of timber having been consigned to 
or dealt with the goods : — Held, that " the pro- the defendants, the shipper sent the bill of 
perty” in the goods did not “pass” to the lading and other shipping documents, and also 
iiKlorsees within the meaning of the Bills of a bill of exchange, to the plaintiffs in the usual 
Lading Act so as to make Hiem liable in an course of business, to coyer advances made by 
action by the shipowner for the freight. Ih. them to him. The plaintiffs handed the shipping 
Liability for demurrage untler a hill of lading documents and bill of exchange to agents who 
is imposed on the holder by way of security only acted for them and for the defendants. The 
who presented the bill and demanded the delivery, agents, at the plaintiffs’ request, forwarded the 
Allen y, Coltart, 52 L. .J., Q. B. 686 ; 11 (y B. I), bill of exchange to the defendants to be accepted 
782 ; -IS L. T. 911 : 31 A7, E, 811 ; 5 Asp, M. C. 101, by them. Shortly afterwards the defendants 

informed the agents that the cargo was out of 
Adverse Claimants to Goods — Interpleader,] — condition, and that they could not accept it as 
Gaptain of ship maj- file interpleader where it then was. The agents replied that the defen- 
parties claim adversely under bill of lading : but dants should either return the bill accepted or 
otherwise where paramount to it. Lozve v. the shipping documents. This the defendants 
JCudiardmn^ 3 Aladd. 277. refused to do, as they had paid part of the 
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charges of selling part of the cargo ; and to 
further damages in the nature of interest for 
being kept out of possession of the cargo, at the 
rate, under the circumstances of delay in the 
action, of 2^- per cent, Meiv y. Paijne^ 53 L. T. 
982 ; 5 Asp! M. C. 515. 

c. Conditionally — Drawn agrainst Bills of 
Exchange. 

Effect of.] — R shipped 600 tons of umber upon 
a vessel chartered for the plaintiff. The bill of 
lading made the umber deliverable to the order 
of P. or assigns. The plaintifi Insured the umber. 
A bill of exchange drawn by lb on the plaintiff, 
which had been discounted by the defendants, to 
W'hom the bills of lading had been transferred, 
having been refused acceptance, a second bill was 
drawn by P. to the order of 0. on the plaintiff, 
and was given to the defendants in exchange for 
the first bill, upon the terms that the plaintiff 
should accept and pay the second bill against the 
delivery of the bill of lading. The umber and 
the bill of exchange reached their destination at 
the same time, but the plaintiff declined to 
accept the bill. The umber was, therefore, 
entered at the custom house in the defendants’ 
name. Subsequently the plaintiff tendered the 
amount of the bill of exchange and demanded 
the bill of lading, but the defendants refused to 
give up the bill of lading ; the plaintiff offered a 
guarantee for the freight, which offer was not 
accepted by the defendants, and they sold the 
cargo : — Pleld, in an action by the plaintiff for 
the value of the umber so sold by the defendants, 
that the property in the umber passed to the 
plaintiff, and therefore that the plaintiff was 
entitled to recover. MimMta v. Imperial Otto- 
nan Banh, 47 L. J.. Ex. 418 ; 3 Ex. D. 164: 
38 L. T. 597 ; 8 Asp. M. C. 591. 

K, & Co., merchants in New Orleans, purchased 
with their own money corn, as agents for the 
plaintiff in England, for the price of which they 
drew bills of exchange upon the plaintiff, wdneh 
he accepted. The corn was shipped under bills 
of lading, making it deliverable to Iv. &: Co. or 
their order, and invoices and a letter of advice 
vrere forwarded to the plaintiff, stating that the 
corn was shipped on his account. The bills of 
exchange drawn upon the plaintiff were pur- 
chased for their full amount by the defendant, 
of K. & Co., who indorsed and delivered to them 
the bills of lading as a security for the due pay- 
ment of the bills of exchange, with a power of 
sale in case of non-payment. On the day when 
the bills of exchange fell due, the plaintiff offered 
payment to the holder of them, but the bills 
being accidentally mislaid, the money W'as not 
then received, but he was desired to pay the 
following morning, which he was unable to do : 
and the bills had never, in fact, been paid. The 
defendant having sold, the corn under the power, 
the plaintiff brought trover Held, that he 
could not recover, as by the indorsement of the 
bills of lading to the defendant a special property 
passed to him in the corn, subject to which the 
plaintiff had a general property by the invoice 
and letter of advice, and that the offer of , pay- 
ment by the plaintiff did not ' discharge ■ the 
plaintiff from his duty to ' pay the Mis- before 
,"5, the right to the possession of the corn' attached. 

y* 14 B . ; 10 ff.,- Q* B. 

, 286 ; 14 Jur* 505. ^ 

;V"' The plamtife,,,inerM^tS' at'Hew'Tork:, by 




defendant, a commission agent at Hull, employed 
by B., the invoices ami bills of lading of two- 
cargoes, against which they drew u})Oii the 
defendant hills which he accepted and paid.. 
The defendant sold tlie cargoes, which ditl not 
realise enough to cover his acceptances. The 
plaintiffs afterwards, and by direction of B., 
forwarded to the defendant the invoice and bill 
of lading of another cargo wliich had been [)ur- 
chased "by B. with money supplied by the 
plaintiffs,* and the bills of lading of which had 
been specially indorsed to them, as a, st'ciirity, 
and were by them specially indoi-sed to tlie 
defendant : t*he plaintiffs at tlie same time stating 
that they had, by directi o-n. of B., drawn upon 
the defendant for part of the })ricc. The <leR‘n- 
dant, without knowing that the idain tiff’s had 
made advances to B., took tlie bill (.>f lading, 
disposed of the cargo, and placed the proeec<ls 
to the credit of B. : — Held, that the defendant 
was not bound as between himself and the 
plaintiffs to accejit the bills drawn against the 
last cargo, because no privity could arise 
between the plaintiffs and the defendant except 
by express conti’act, and the indorsement of 
the bill of lading by the plaintiffs to the defen- 
dant, and his receiving it ami disposing of the 
cargo, did not, under the cii'cumstaiices, create 
such a contract. Bejjpcrman v. MnhberMi/, 17 
Q. B. 767. 

A. consigned goods to B. abroad, and ordered 
a cargo in return, for which he sent his own 
ship. The return ca.rgo \vas delivered to A.’s 
captain, B. stating it to be “on A.’s account, as 
A.’s owm goods, and to be delivered to A.” The 
return cargo consisting of more goods than the 
proceeds of those consigned to B., B. drew bills 
on A. for the difference, which he sent to his 
agent with a ])ill of lading drawn in blank, and 
desiring the agent, in case of A.'s refusal to 
accept the bills, to indorse the bill of lading to 
C. ; A. refused to accept the bills, and the bill of 
lading was accordingly indoi'setl to C. The ship 
arrived, and C. demanded the cargo, as indojsec 
of the bill of lading ; the captain, however, 
refused, and delivered them to A., who deposited 
them with D. as Ins warehouseman ; li. then 
received notice from B. to hold the goods for B. 
as his property ; in consequence of which D. 
refused to redeliver them to A. In an action of 
trover by A. against D. : — Held, that D. was not 
estopped by having received the goods as ware- 
houseman of A. from setting up the claim of a, 
third person as a defence, supposing that claim 
to be a good one, and that though the goods- 
might have been delivered to the captain, on 
condition of A.’s accepting the bills, yet, as no 
such condilioii was imposed at the time of the- 
delivery, that the <lelivery was complete, and 
vested the property absolutely in A. Oi/le v. 
AtJdiLsoii^ 1 Marsh. 323 ; 5 Taunt. 759 ; 15 11. lb. 
647. 

A continental bank, having contracted to sell 
and ship 1,400 ‘quarters of rye, to be paid for by 
an acceptance at three months, put the rye on 
board the “Agatha.” The vessel proved to be 
capable of containing fi’om 200 to 300 quarters- 
more grain than the quantity shipped, and there- 
fore the bank filled up the vacant space Vrith 
maize. One bill of lading only was given for 
the cargo, and the bank wrote on tire 24th Apiil 
to the purchasers, with the invoices and drafts : 
“ The maize is on the same bill of lading -as the- 
rye . .. ... as there would,' no doubt, be a loss oil 
bize, we presume you will wish to leave it 
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for recount of shippers ; but if you will accept 
tii.e bill we \Yiil get an undertaking from the 
baitk to hold, you harmless for so doing.” The 
purchasers, who had made a sub-sale of the 
carg'o. rep]ie<l : “ The drafts and invoices of this 
cargo are to hand, ainl we observe that the bills 
■of lading are in the hands of the . . . bank. 
We think . . . we are entitled to ask a guarantee 
from the ]')nTik that the ‘ Agatha ’ shall deliver 
the weight specihed in the invoice. Would you 
.have the kindness to ask tlie bank for this, and 
telegraph to us . . . their acquiescence, or the 
craitrary. ^Ve would be obliged also by a copy, j 
oi* thc‘ original, of tlie charterparty, aii<l copy of 
tIjc bill of lading foi* otir govenunent. We leave, 
.ns you suggest, the maize to the shippers ; the 
transactiiui in rye is a very ))ad one. We returji 
you inclosed drafr. invoices of maize.” On the 
• 8 t]i the })urehasers refused to accept the 

bill of exchange for the rye, upon the ground 
that the bank had not given them a proper bill 
■of huling. In an action for such non-accept- 
.ance : — Held, that the purchasers had, by a new 
agreement, waived, any objection to the hill of 
.lading ill respect of the maize being included 
.therein, and were tlierefore liable. Imperial 
Ottoman Banli v. Cowan, 31 L. T. 330 — Ex. Ch. 

In 1845 the defendants, commission agents in 
London, wrote ro the plaintiffs, merchants at 
Madras, as follows : “ At the request of K. and L. 
'Of Glasgow, we beg to open a credit in your 
favour to the extent of 1,500^., to be applie<l to 
the execution of an order they htive given you 
ior Mtwlras handkerchiefs, and for cost s of which, 
•as produced, you draw on us at tlie customary 
•date, on forwarding bills of lading to our order.” 
In consequence of thi.s letter, two orders given 
by K. and ij. were executed by the ])laintilfs, 
who forwarded the goods and bills of lading to 
tlie defendants, and they accepted and paid bills 
drawn on them in accordance with the letter. 
In February, 1847, K. and L. wrote to the plain- 
tiffs. inclosing patterns for a third order, and 
saying, ’* You will draw for cost, and consign 
goods as before.” The plaintiffs executed this 
order, and on the 2 1st" of August shipped the 
goods on account of K. and' L., and sent to the 
defendants the invoice and bill of lading inclosed 
in a letter, saying, "We have, as usual, drawn 
ujion you at six months for the equivalent of 
the amount of invoice.” The bill of lading 
stated the goods to have been ‘‘ shipped by the 
|.>lain tiffs, and to be deliverable to the ilefeudants 
or their assigns, on payment of freight.” The 
invoice stated that the goods were consigned to 
the defendants on account and risk of K. and L. 
I’lie letter containing the bill of lading and 
invoice wa.s received by the defendants. on the 
2<)th of August, and the goods aiTived in London 
■on the 21st of October. On the same day the 
plaiutilfs’ agent received a bill drawn against 
the goods, and pj-esented it to the defendants for 
ncceprance, but they .refused to accept it. On 
the 27th of October K. and L. stopped payment. 
'The gi")ods were received by the defendants 
under the bill of lading, an<l sold, and the pro- 
‘Ceeds retained b .7 them. On the 4th of March, 
1848, the ])laintiffs gave the defendants notice 
that tliey claimed to stop the goods in transitu, 
the defendants having refused to accept the 
bills ; and tlie plaint ifl’s subsequently brought 
.an action to recover the proceeds of the sale : — 
Held, first, that it was a question for the judge, 
nnd not for the jury, to decide whether, under 
the circumstances, the property in the goods 


: vested absolutely in K. and L., or merely condi- 
tionally on the acceptance of the bill" by tlio 
defendants, v. Cotesioarth^ 7 Ex. 595 ; 22 

L. J., Ex. 4. 

Held, secondly, that the contract was not 
subject to the condition, either precedent or 
subsequent, that the defendants shouhl accept; 
the bill, but that the property in the goods 
‘ vested absolutely iu K. and L. u[)ou the delivery 
on board the ship, and transmission of the bill 
of lading to the defendants. ■ IIj, 

Held, also, that if the plaintiffs had intended 
to preserve their right of projjerty in the goods 
until the bill was accepted, they should have 
transmitted the bill of lading indorsed in blank 
to an agent, to be delivered over only iu case 
the bill was accepted. JIa 

Eepreseutation that Bills would be Accepted 
—Eight to Bills of Lading.] — An agent and 
manager of a London firm, who resided in 
Sweden, assured a merchant there about to draw 
bills on that firm that the bills would be accepted : 
whereupon bills of lading for timber were sent to 
the Loudon firm and bills ■were drawn against 
them : — Held, that this assurance, though "acted 
on, was not to be treated as equivalent to an 
acceptance of the bills, so as to vest in the London 
firm legal rights as from the time of the assur- 
ance given. Roare v. Bmier. 7 H. L. Fas. 290 ; 
28 L. J., Ch. 611 ; 5 Jur. (sr.S.)'371 ; 7W. 11.374. 

Part of the timber did not arrive ; the agent 
having obtained the shipping documents from a 
purchaser to whom he had sold it, and who had 
accepted the bills, by stating that he would 
return them, which he did not do: — Held, not 
entitled to retain them, he having misled the 
purchaser into accepting the bills, "ib. 

Carrier Setting up Jus tertii, ]— A., who re- 
sided at Manchester, contracted to buy of B, at 
Dumfries a quantity of oak-bark, to be shipped 
for delivery at Liverpool. B. accordingly shipped 
the bark, to be delivered at LiverpoM to the 
defendants, who were wharfingers and carriers 
there, to be by them forwarded to A. at 
Manchester. The bai'k was to be paid for in 
cash, and B. sent a bill of lading, making it 
deliverable to A, or his assigns, together with 
a bill of exchange pa^^able on demand, through 
his bankers, to the Manchester and Salford Bank, 
with instructions to present the bill for accept- 
ance, The bank at Manchester Avas unable to 
find A., and accordingly they returned the bill of 
lading and draft to B. Before the bill of lading 
had been so returned, B., who was at Liverpool 
when the bark arrived there, believing, from the,, 
representations of an agent of the plaintiff (who ' 
had bought the bark of A.), that the bill of 
lading had been duly handed over to A., assented 
to the bark being deli'vered to the defendants for 
the purpose of its being carried to Manchester 
for the plaintiff; but, upon subsequently dis- 
covering that A. had not got the bill of lading or 
paid for the bark, B. claimed and reeeivetl it 
from the defendants : — Held, that, under the 
circumstances, the property in the^ bark never 
passed to A., and consequently that B. had a 
right to countermand the delivery ; and that it 
was competent to the defendants, notwithstand- 
ing that they had received, the bark, to be carried 
for the plaintiff, to set up the title of B. in an 
action brought against them by the plaintiff. 
Sheridan y. JSfew Qmy C. B. 618 ; 
28 L. J.„ e. P. 58, ; 5 Jurw (if.s.) 248. 
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Accompanying Bills of Excliange,] — ^\\’liena Stoppage in transitu — Bill of Lading, to what 
bill of lading, and a bill of exchange to cover Extent negotiable.] — B„ a Dantzic merchant, 
the goods included in the bill of lading, are sent sold wheat to W., an Amsterdam merchant, to 
in a letter to a vendee of the goods, it is a well- be paid for by drafts, to be drawn by B. on C., a 
understood rule that the bill of exchange must London merchant, against bills of lading. W., 
be accepted, or the bill of lading cannot be was in fact, though that was not disclosed to B.,. 
retained. Shepherd v. Ilarrmm, 40 L. J., Q. B. acting for P., another London merchant. W. 
148 ; L. li. r> H, L. 116 ; 24 L. T. 857 ; 20 W. li. wrote to C., opening a credit on account of P., in 
1 ; 1 Asp. M. C. 66 — H. L. (JE.) favour of B., to be drawn on against bills of 

lading, P. to be debited with the amount. B. 

indorsed by him in 
according- 

we Land you bill o 

)g, and request you to follow Ms instructiGiis. 
'especting the document, by whose order and for 


the bill of lading is retained, the bill of lading, forwarded a bill of ladinp. ^ 
acquired hi that manner, gives no right of blank to C., in a letter, stating that, 
property to the person so acquiring it. Ih. ^ to instructions from W 

It is not necessary for the shipper to advise ladini 
the consignee expressly that he is not to use the n ^ ^ 

bill of lading unless" he accepts the bill of whose account we draw on you ; which draft we 
exchange, recommend to your kind protection.'’ On tlie^ 

Where A. having sent orders to his correspon- day after O.’s receipt of this letter, the draft was 
dents abroad to slifp cargoes of wheat, afterwards left with C. for acceptance ; P. on the same clay, 
withdrew his orders, but his correspondents, being in actiial possession of the bill of lading,, 
nevertheless, shipped a cargo of wheat on his pledged it with G., who boiitl fide gave value for 
account ami at his risk, sending -with it an it. On the evening of the same day P. was 
indorsed bill of lading enclosed to A., infoTming arrested on a criminal charge, and he afterwards- 
him of their having drawn biUs on their agents became bankrupt. W. also failed. B, stopped 
in town for the amount, and requesting him to the cargo in transitu. G. brought trover against 
furnish funds for their ’ acceptance, which bills him for the cargo : — Held, that B., prima facie,, 
were afterwards dishonoured, A. giving orders had the right to stop in transitu, and that G.,. 
not to accept them : — Held, that no property though a bona fide transferee for value of the 
vested in A. to enable him to receive the goods, indorsed bill of lading from P., was not entitled 
he not having accepted the bills drawn upon to the cargo, unless P. had not merely possession 
the agents in town. Ad. of the bill of lading, but aright to transfer it, 

t)3'2 ; 1 L. J.) K. B. 14. inasmuch as bills of lading are not negotiable to 

the same extent as bills of exchange. OurneyY^ 

Proof ifl Bankruptcy— Amount Due on BiUs.] 85f E^‘42^^ ’ ’ 

-A party accepted bilk to meet goods oonsigimd 3 ^,. crwas' entitled to hand over 

to him The acceptances were made payab e ^ ^ p ^ 

the po^esa-on of the bank w^o had clkcounted p ^ ^ , deliverable to- 

the latter tor the drawers :-Hel( on the bank- g_ ^ accept ai?d pay a bill of exchange 

S "of lif lst.r tanr bT£f t^e JfacLt 

that upon its diMnour 

of the goods. Hrett, & paHe Howe, In re, I*'® 7 f the goods vested n, the holder ot 

40 L. J., Bk. 54 ; L. E. IJ Ch. 838 ; 25 L T.252 'L f A A, 

10 w n 11AI ' goods against the indorser ot the bill of lading. 
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exchange agaiusfc bills of lading on the execution 
of a charter, and on a certificate that there was 
enough iron in dock to load the vessel chartered. 
On being so paid for, the ore was to be the 
property of the defendants. Some cargoes of the 
ore having been taken, and. all of it pjaid for, the 

Trowbridge,'’ a vessel chartered by the defen- 
<lants. was loaded with ore by M., who had, 
however, no intention to ship it for them, and 
previously informed them thereof. He then pre- 
sented to the captain the bills of lading, which 
stated that the .shipment was by S., and made the 
cargo <leliverable to the order of S. ; but no such 
pei’son. as S. existed. The captain, being bound 
by the charter to sign bills of iadingas presented, 
signed the bills. M. indorsed the name of S. 
ami his own name on the bills of lading, and 
then pledged them to the plaintiffs : — Held, that 
they were entitled to the ore I’epresented by such 
bills. Gaharrino v. Kreef\ 44 L. J., Ex.* 288 ; 

L. E. 10 Ex. 274 ; 88 L. T, 805 ; 24 W. E. 146 ; 
3 Asp. M, C, 80. 

Another vessel, the “ Macedonia,” having been 
also sent by the purchasers of the ore, under a 
cliarterp.arty. by which the shipowner agreed to 
deliver the cargo to the freighters or assignees, 
but which did not authorise the captain to sign 
bills of lading as presented, .^he was loaded by 

M. , who at the commencement of the loading 
intended that it should be in fulfilment of hi's 
contract. .He, however, obtained bills of lading 
as in the former case, and indorsed them to a 
third person, to whom the cargo was delivered. 
In an action by the purchasers of the oi-e against 
the shipowner for non-deli veiy of the caigo to 
them, according to the chartei’party : — Held, 
that as the cargo bad been delivered according to 
the bills of lading, the defendant was not liable. 
Jh, 

6. Pledging-. 

By Owners of Ship and Cargo.]— The owner of 
a vessel, and part owner of the cargo, sanctioning 
a pledge by his partners of the bills of ladiTig\^ 
which were signed for the delivery of the goods 
on payment of freight, pledges the goods and the 
freight of them together, unless the freight is 
expressed to be excepted. Grote v. JSUlne, 4 
Taunt. 183. 

Effect of, on Stoppage in transitu.]— ;S7r otutn 
post, col. 570. 

Hedge by Holder of Bill of Lading of Goods 
belonging to Third Party.]— B., having sold 500 
sacks of tloiir to H., consigned them to him by sea, ' 
with 500 more t o sell on commission. The captain 
of the vessel executed and handed to B. two 
duplicate bills of lading, expressed to be “ to order 
or assigns” ; and one of them having been for- 
warded by B. to H. uniiidorsed, the latter, on 
the 9th P’cbruary, 1878, deposited it with a dis- 
count company (who carried on business in the 
same town as liimself) to secure an advance of 
600Z. then made to him. On the 11th February 
H., who, in the meantime, and without informing 
B. of the transaction of the 9th, had obtained 
from him the duplicate bill of lading duly 
indorsed, deposited it also with the company, at 
whose instance he, on the loth, further executed 
to them a letter of lien, antedated the 9th, upon 
the whole cargo, in respect both of the 600Z. 
advance and of about 800Z., the amount of certain 
bills of exchange previously discounted for him 
by the company, and just reaching maturity. 


The vessel arrived shortly afterwards, and the 
company discovered that H. was owner of only 
half the flour, whereupon B., having brought an 
action to have his own half relieved from the 
company’s lien : — Held, that the plaintiff was 
entitled to the relief sought. Blalte v. Belfast 
Bkeomt Co.^ 5 L. 'E., Ir, 410. 

See also Ghjn^ Mills ,5' Co, v. East and Wost 
Jntlki JDoehs Go., col. 351. 

7. Lien of Shipping Agent. 

A shipping agent, having a lien on the bill of 
lading of goods which he has shipped, may, if the 
lien is not satisfied before they have reached their 
destination, have the goods brought home in order 
to retain his lien on them, and i.s not liable to an 
action for so doing. Edwards v. Stmt hq ate, 10 
W. E. 528. 

8. Fobged. 

Bills of Exchange Accepted in Bespect of — 
Bights of Acceptor.] — ^A cotton broker of New 
Orleans wms in the habit of sending cotton over 
to England, and the plaintiff was in the habit 
of accepting his bills, in con.sideration of the 
assignment to him of bills of la(.llng for the cotton. 
In 1870, in the course of this business, a bank, to 
whom two bills of the cotton broker on the plain- 
tiff were indorsed, sent them for the plaintiff’s 
[ acceptance, and with the bills they sent a mem o- 
I raiidmn, “ The bank holds bills of lading for 504 
i bales of cotton.” The plaintiff thereupon accepted 
I the bills, and retiring them before they became 
due received the bills of lading, and went to the 
i captain of the ship on his arrival and presented 
the bills of lading, which turned out to be 
■ forgeries : — Held, that, notwithstanding the repre- 
sentation contained in the memorandum sent by 
the bank, the plaintiff could not call on the banlv 
to repay him the value of the bills. Leather v. 
SloqjsoH, 40 L. J., Ch. 177 ; L. E, 11 Eq.898 ; 24 
L. T. 286 ; 19 W. K. 481 ; 1 Asp. M. C. 5. 

A bank presented a bill of exchange to the 
drawees for their acceptance, accompanied by a 
ticket representing that the bank held bills of 
lading to cover it. The dimvees thereupon 
' accepted the bill, relying on the statement that 
the bank held bills of lading, which both parties 
thought to be genuine. The bills of lading had 
been forged by the drawer of the bill of 
exchange : — Held, that the drawees were not 
entitled to demand from the bank genuine bills 
of lading before paying the amount of the bill 
of exchange. Baxter v. Oliamnan^ 29 L, T. 642 ; 
2 Asp. M. 0. 170. 

XIII. EEEIGHT. 

1. Katnre of^ 867. 

2. When BayaUe, 

a. Generally, 868. 

h. On Transhipment, 371. 

c. Pro rata itineris, 373, 

d. Capture, 375. 

e. Bestraint of PHnees — Prohibited Cargo, 

, 377. 

/. Damage to Cargo — Short Delivery, 880. 

g. Abandonment, Loss, or Detention of Ship, 

384. 

3. Pmjrnent, ’ 

a. To Whom, , 

i. Generally, 388. 

ii. .On Assignment, 392. 

iii. . On Mortgage, 895., ■ ■ 
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h. By Whom, 

1 . Consignor or Consignee, 397. 
ii. Agent, Factor, Broker, or Charterer, 
4nu. 

lii. Assignee, Appointee, Indorsee, 402. 
e. Time, 406. 

d. Manner. 

i. Advance Freight, 408. 
ii. P!ill of .Exchange, 413. 
iii. Other Oases, 414, 
e» Rate ami Amount, 415. 

/. Overpayineiit, Recovery of, 42G. 

fj. Tender, 420. 

k. Rayiuent Guaranteed, 427, 

V, Pleading. 427. 

4. Lien oil Cartfo. 

a. Creation of, 428. 

h. Ae-ainst Charterer or Agent witli Notice. 
430. 

e. Against Indorsee or Assignee of Bill of 

Lading, 440. 

d. "Waived. Suspended or Lost, 443. 

5. Assignment, 443. 

S&e also XI. Ghaetebparty ; XII. Bill of 
Lading. 


amount of freight, cnn be lawfully demanded by 
the holder of the bill of Ifuling, on payment of 
that amount. Koith v. Burroicn. 46 L. J., C. P. 
801 ; 2 App. Cas. 630 ; 37 L. T. 291 ; 25 W. R. 831 ; 
3 Asp, M. 0. 481~I-f. L. ("E.) 

The owner of a ship cannot, by his subsequent 
acts, give to his mortgagees, as against the holder 
of a bill of lading, rights different from those 
possessed by himself under it. Ih. 


1. Nature of. , cai’go according to the terras of the order, the 

master was precluded from recovering freight. 
Admissibility of Evidence to Explain.]— Evi- Mutwh v. Sully, 1 Moore, 6,91 ; Holt, .554 ; 19 
dence is not admissible to explain the meaning p. R. 469. 
of the word ‘‘ freight,-' which is not an ambiguous 

term. Xrall v. Burnett, 25 W. R. 305. Payable on Completion of Voyage.]— Freight 

^ cannot be recovered on a charterpartv, unless 

What xt is.]— I reight IS the reward payable to the stipulated voyage has been actually per- 
a cjarrier for the safe carriage and delivery of formed ; and there is no implied promise to pay 
goods. It is payable 011I3" on safe carriage and compensation for carrying goods a part of the 
delivery. It the goods are safely carried, the vogage, unless they are voiuntarily accepted at 
master has a lien on the goods for the amount ot place short of the port of destination, Osf/ood 
the freight due tor such carriage, Mid cannot be Groin nq. 2 Camp. 466 ; 11 R. R. 765. 

compelled to part with the goods till such fi’eight Although freight should be made payable by 
^ V. 1 Moore, R. C.Sbl ; shipper on the shipment of the goods, it is 

0 Jiir. (N.s.) nJo ; 7 W . R. 4oo. ^ . iiot merely on that account earned 'without a 

inany purposes, is considered as performance of the voyage. MaMter y. Buller, 
part of the ship, 1 Camp. 84. Clarh y, Drimhia,! Marsh. 

194 ; 0 4ur. (^IT.S-) 732; 2 L. T. 626 ; 8 W. R, The freight upon a charterparty is not carried 
"'i!' , ..i! . . ■^I'^til the unloading and delivery of the whole 

Ihe teim iieigUt, 111 common parlance, is eargo has been completed. Broion v. Tanner, 
ambiguous, and may mean a sum of money to 37 J., Ch. 923 : L. R. 3 Ch. 597 ; 18 L. T. 

be paid at all events upon the tal^^^^^ 624; 16 AY. R. 882. See also Betaalfe v. 

board to be earned on a voyage, in lieu of the Britannia Iroiiworks Co., post, col. 375. 
expectation of earning freight upon the coritin- xhe shipowner gets no' freight unless the ship 
piicy of the shq7s arrival, ^idrew Y.Xoor- delivers her cargo. Anon., Siderf.. pt. 1, 236. 
hon.ni, o Taunt, 43u ; 1 Marsh. 122 ; 15 R. R. 544. - i 5 

OnSMpowner’sOwnGoods.j-AYheretheowner Cargo-owner prevents Completion of 

of a ship is also the owner of the cargo on board. ' entitled to recover his 

no freigdit can be earned by the voyage, and >■ his cargo to its 

therefore where an owner of a ship and cargo had 

bills of lading drawn reservinga nominal freight, A ^ \ 7? VrT* 

on the security of which he obtained certain Ms o Moore V c'f\ s 

of exchange :-Heid, that the acceptors of the ’ 

bills had no claim against the produce of the V • iT • ^ ^ 4. 

sale of the cargo. dwW v. i/M., 17 L.T.341 ; whole freight is payable it the oumer of 

16 W R 184 > the cargo })reveiits the master of the ship trom. 

forwarding the goods from an intermediate port 
Though freight may not be payable in respect ^destination. The SoUomsteiu 30 L. J._, 

of a man’s own goods conveyed in, his own dCi. R. 3 A. <fc K. 293 ; 15 L. T. 393; 15 

ship, it becomes so if he makes third persons, who ^ v. Ilow, 1 Taunt. 300 ; 

have advanced him money, the consignees of those R. R* 77 6. 
goods, and the goods are by the ' bill of, lading 

deliverable to their order. ]Vegml‘m Y. CeUwr,. Special Contract — Freight Payable though 
42 L. J., Ch. 758 : L. R. 6 H. L.2^6 ; ,22 W. R.'26. ^^d!p Lost.] — Freight held to be due from the 
' . . ' last port of unlading to the time the ship was 

Nominal, j Goods, which by the terms of thfe cast away, upon the words of the charterparty. 
bill of lading have been carried upon a nominal Cullen V; Mlco, 1 Keb. 831. 
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A slii]) was lost on a voyage from London 
to the (Jape. The bill of lading contained the 
words “fi'eight for the said goods lieing paid.” 
Xlie jury found that the shipper had a choice of 
paying a liigher rate on delivery of the goods at 
iho Cape, or a lower rate on ship[)ing the goods 
hi London, and that he had elected to pay the 
lott'er rate. In mi action for freight at the 
iuwer i‘are. judgLuent for the plaiutiJt’. A/tdrew 
V. J/oorlnyu-s'e, 5 Tamit. 435 ; 1 Marsh. 123 ; 15 
E. E. 544, 

Additional Freight — Agreement between Char- 
terers’ Agent and Master.] — (Jhartever held liable 
nil an agreement between his agent and the 
inastej* for ailditional fi’eight for taking the ship 
To a loading port other than that for which she 
was c-hartered. Shiiftf v. Ptiait 8 Ct. of Sess. 
Cas. (3rd ser.) 883. 


Condition of Cargo preventing Delivery.] — 
Where cargo cannot be <!arried to its destina- 
tion by reason of its condition alone, the shipper 
cannot refuse payment of freight on the ground 
that the contract is not performed. Tito FoHnna. 
Edwards, 57. 

Cargo not allowed to be Landed — Freight back 
to Fort of Loading.] — A ship with a general 
cargo sailed from London for Havre with some 
petroleum on b<.)ard. 'Under the bill of lading 
the shipowner was to deliver the petroleum at 
Havre, and it was to be talcen out "by the defen- 
dant within twenty-four hours after arriving at 
Havre, or ten guineas a day was to be paid for 
<lemurrage. On the ship’s arriving at Havre, 
the authorities of tlie ])Oi’t ma<le the ea})taiii 
take her away in consequence of the petroleum 
being on board. Thereupon he went to neigh- 
bouring ]jorrs. but was not allowed to stay 
there. Eei'uiiiing to Havre, he discharged liis 
general cai*go, and no bill of lading having been 
presented to him, and uo application having been 
made to him fur the delivery of the petroleum, 
he brought it back to Loudon. On the ship- 
owner claiming freight, back freight, demurrage, 
and expenses : — Hehl. tliat he was entitled to 
freight, back fi-eight, and expenses. .Freight is 
earned by the carriage anel arrival of the goods 
ready to be delivered to the merchant, so that, 
although the petroleum could not be lauded at 
Havre, it was in the port a reasojiable time, 
during which the owner might have received it ; 
and the freight was accordingly earned. Arffos, 
Cavijo r,t\ Gait dot v. Brown, L. 11. 5 P. C. 134 ; 
28 T. 745 : 21 W. E. 707. Atlirming. 42 L. J., 
Adm. 40. See ah^o caseti, infra, col. 377. 

Special Contract — Freight not Payable unless 
Ship Eeturn — Ship abandoned as Dnseaworthy 
■—Payment for Use of Ship,]— Where the char- 
ierparr.v (to tlie East India Co.) was so worded 
that no freight was payable unless the ship 
rerurued and discharged her lading ; and after 
being used for two years under the charterparty, 
ttlie was comlemnedat Bombay as unfit to return 
to England : — Held, in chancery, that the com- 
pany were bound to account for what they 
had made of the ship, and to pay freight and 
demurrage. Edwhi v. Butit India. Co.. "2 Vern. 

Mahogany Cargo — Delivery of Freight — 
Measurement — Condition Precedent.] — By char- 
terparty it was agreed that the shipowner should 


ship a cargo of mahogany at Honduras, and 
carry it to Norfolk, in Virginia, and there make 
a delivery of the same according to bills of 
lading, the freighter covenanting to pay freight 
on such true delivery at the rate of U. %s. per 
ton of 400 superficial feet freight measurement. 
In an action for non-payment of freight, the 
defendant pleaded that by usage of the Honduras 
trade an account for the freight of the cargo, 
called a freight measurement, should be produced 
to the freighter by the master or owner on 
receiving the cargo" before freight is payable ; 
and that no such account was delivered by the 
plaiiitifE to the defendant. Also, secondly, that 
it was the duty of the plaintiff to deliver a 
freight measurement of the cargo, and that he 
ha<l not done so Pleld, that both pleas were 
bad, one because evidence of usage could have 
been admitted at the trial to explain the terms 
of measurement, and the other because the 
alleged condition precedent of delivery of an 
account could not be added to the charterparty. 
Gibhoti V. Young^ 2 Moore, 224 : 19 E. E. 510, 

Non-payment of Freight — Demurrage.] — See 
Moeller v. Yonng^ infra, col. 488. 

i Hire of Ship for Six Months certain— Ship 
Captured before Six Months expired.] — A master 
and part owner of a ship lying at Liverpool by 
charterparty let the ship to freight for a voyage 
to Madeira, and thence to Barbados and back to 
Idverpool, Greenock, or Bristol, with liberty for 
the freighters to order the ship from Barbados to 
any other West Indian island except Jamaica, 
they paying port charges and yiilotage dues ; tlie 
ship to be loacicd by the freighters with a cargo 
for Madeira, to be delivci’ed there according to 
the freighters’ orders, and to take on board there 
such cai’go as the freighters should direct, and 
to deliver sucdi cargo in Barbados ; and to load 
cargo at Barbados to be carried to Liverpool, 
(h’cenock, or Bristol, and so end the intended 
voyage ; the freighters to pay for hire of the 
shi[> 13GZ. KXs*. per month for six months certain, 
to commence eight days after she was ready to 
receive caigo at Liverpool, and to continue until 
she was dischai-ged at Liverpool, Greenock, or 
Bristol, together with two-thirds of all pilotage, 
ikc., charges ; payment thereof to be made as 
follows : 13fiZ- lO.v. to be advanced before sailing 
from Liverpool . by three months’ bill .and port 
charges and disbursements at Madeira and 
Barbados to be })aid in part of freight : and the 
remainder of the freight to be paid on discharge 
at Liverpool, etc. The ship sailetl and delivered 
cargo and took in more at Madeira, and sailed 
from thence for Barbados on the 9th October. 
On 1 0th N ovem ber she was captured . Bart of the 
freight for the first month had been paid, and 
the shipowner claimed fuither freiglit for goods 
delivered at Madeira, or for the hire of the ship 
up to the date of her capture : — He'Id, that no 
freight could be recovered. Btjrm v. Patirnma, 
Abbot on Shipping, 13th ed. fiio. 

Hire of Ship so long as Efficient — Break- 
down of Machinery.]— See Ilogurth v, Miller ^ 
infra, col. 3SS, 

Delivery of Croods without receiving Freight — 
Liability for Freight continues,]— The bills of 
lading were for delivery to the defendant (the 
charterer) or his assigns, he or they paying 
freight. The defendant indorsed them to K, 
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k Co. specially, upon condition that they would 
accept, or promise to accept, certain bills of 
exchange, and would also promise to account 
with R, & Co., to whom half the cargo belonged, 
for a moiety of the proceeds, and on their refusal 
to do so, then to deliver to D. k Co., first obtain- 
ing from them a similar promise to accept the 
bills, and account to the defendant for a moiety 
of the jiroceeds. K. (k Co. refused, and the cargo 
was delivered to D. k Co., but no promise was 
obtained from them. They did, however, pay the 
bills and account for the defendant's moiety, and 
gave him credit for the freight ; but, notwith- 
- standing, he was still in their debt : — Held, that 
the defendant was liable to the shipowner for the 
freight. Pemvse v, Willm, stated, 13 East, 570. 

in indebitatus assumpsit for freight, it appeared 
that gfiods were laden in Jamaica on board the 
plaintiiT’s ship, according to a bill of lading which 
stated them to have been shipped by W. J. on a 
vessel bound for London on account of the defen- 
dant, and that they were to be delivered in 
.London to the consignees, they paying freight for 
the same at the rate therein mentioned. The 
goods, &c., shipped were the property of the 
defendant. The captain having delivered the 
goods to the consignees without receiving the 
freight, it was held that the defendant was liable 
by law to pay the freight to the shipowners, and 
that independent of any contract by the charter- 
party. Domett V. Bechford^ Ft B. & Ad. 521 ; 2 
N. k M, 374 ; 3 L. J., K. B. 10. 

Substituted Voyage — Action on Charterparty.] 
— The plaintiif covenanted that his ship would 
receive from the freighter’s agent at Gibraltar or 
elsewhere as speciiled as should be directed by 
the agent, a caigo, and therewith proceed to 
London, and there deliver it ; and the freighter 
covenanted to pay freight for the ship for the 
voyage out and home 550(?.— -200/. on clearing 
outwards, 100/. at Gibraltar, a moiety of the rest 
in cash on delivery of the cargo in London, and 
the other moiety by a bill at two months from 
the completion of the delivery. The plaintiif, by 
direction of the plaintiff's agent, sailed for 
Cadiz, and from Cadiz to Seville, and there loaded 
a cargo which, by direction of the plaintihi’s 
agent, he carried to and delivered at Liverpool : 
— Held, that t.he plain tifl’ could not, in an action 
upon ilie charterparty, recover the freight 
covenanted to be paid on deliv(ery in London. 
Tlumijornn v. Bnncn, 1 Moore, 358 ; 7 Taunt. 655. 

Condition precedent or Separate Covenant — 
SMp “having unloaded at T.^’] — See Olihen v. 
Drummond, supra, col. 270. Showers. Cudmore., 
supra, col. 270. 

Action for freight — Money in Court in Foreign 
Action.] — The freight having been paid into 
court in Spain by the Spanish consignee of cargo, 
at the suit of the charterer, quaere, whether the 
shipowijer can sue the charterer for' freight in 
England. Kewland v. Horseman, Cas. in Gh., 
pt, 2, 74. 

b. On. Transhipment* 

"Whole Freight Payable. j*-The freighter of 
goods on , which freight was to be paid on 
delivery at the port of destination, is bound to 
pay the whole foeight ' originally contracted for, - 
where transhipment has been Lound. necessary, 
and the goods have been delivered at the port of, 
destination, although the master . consigned, the 
food^i under fresh hfils of. the.vsecond 



vessel to his own agent, and the freight was at a 
much lower rate than that originally contracted 
for. Shipton v. Thornton, 1 P. A B. 216 ; 

A. & E. 314 ; 8 L. J., Q. B. 73. 

If a vessel during her voyage is injured, and 
is compelled to put into a port of refuge, then,, 
by English law, the master is not bound to tran- 
ship. "Hc is allowed a reasonable time, either to- 
repair and carry on or to tranship. If he declines- 
to do either, he may be called upon to deliver 
without payment of freight ; but before a reason- 
able time has elapsed ho cannot be required to- 
deliver, except on ])ayment of full freight and 
waiver thereof. The Bahia, Br. k Lush. 292 ; 
11 Jur. (N.S.) 90 ; 12 L. T. 145. 

Where a vessel is disabled at an intermediate 
port, the master is allowed a reasonable time to- 
reship and tranship so as to earn his freight. 
llie Sohlomtifen, 36 L. J., Adm. 5 ; L. R. 1 A. 
k E. 293 ; 15 L. T. 393 ; 15 \V. R. 591. 

German Law — Vessel Liable to Capture.] — By 
German law, if a vessel is liable to risk of capture, 
either party may withdraw from the contract of 
affreightment ; "but the master is not obliged to 
part with the cargo or to tranship it, unless 
distance freight, as well as all other claims of the 
shipowner and the contributions due from the- 
cargo for general average, have been paid or 
secured : — Held, that a demand upon the master- 
to tranship at his own risk and expense was not 
such a compliance with the German law as. 
obliged him to tranship. The Bxpress, 41 L. J., 
Adm. 79 ; L. R. S A. k E. 597 ; 26 L. T. 956 ; 1 
Asp. M. C. 355. 

Fraudulent Contract by Master.] — Merchants, 
in London chartered the “Planter” to bring a 
cargo of guano to this country at a freight of 70.y. 
a ton. Advances to a considerable amount on 
account of fi'eight were made by the agents of 
the charterers to the captain of the “ PlaiLter’* in. 
{South America. After the gitano had been, 
shipped, the “ Planter,” in consequence of sea 
damage, became incapable of proceetling on her 
voyage ; and the agents of the charterers declin- 
ing to take upon themselves tlie transhipment of 
the cargo to any other vessel for the purpose of 
its being conveyed to its destination, 0., the 
I master of the “ Plante)*,” chaitei'ed the *• Alarm ” 
for that purpose in his own name, and took a bill 
of lading from the plaintiff, who was tl)e captain, 
which was made out to him as the shippei*, the- 
charterers being named therein as the.consignees 
to whom the guano was to be delivei’ed in this, 
country. In that charterparty G. agreed to pay ' 
the same amount of freight as his owners had 
stipulated for in the original charterpai’ty ; but,, 
by a private agreement between himself ami tlie 
plaintifE he stipulated, that while the 7av. }/er- 
ton should be reqtJired of the consignees on the 
delivery of the cargo, the plaintiff was to keep 
only 40a*. per ton as the rate of freight as between 
him and C., and was to hand the diff'ercnce to C. 
The guano having arrived in the ‘‘Alarm,” the 
charterers demanded to have the cargo, offering; 
to pay the difference between the amount of 
freight at the rate which they had contracted to- 
pay by the original charterparty, and the advances 
which their agents in South Amei'ica liad matle 
to the captain of the “ Planter.” The plaintiff' 
insisted on the payment of the full freight, viz., 
70a, per ton After some discussion, the guano* 
was delivered to the chaiterers, without prejudice 
to the lien of the plaintiff, if any, for freight : — 
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Held, first, that the contract made by C. when he 
chartered the “ Alarm must be considered as a 
contract entered into by him on behalf of his 
owners, ai!.d not on behalf of the charterers, 
Mattheivti v. Gthhs, 30 L. J„ Q. B. 55 ; 7 Jiu*. 
(]Sr,S.) 1B6; 3L. T.551 ; 0 W. E. 200. 

Held, secondly, that if the contract was entered 
into by 0. as agcrit of the charterers, it was bad 
on. two groumls ; first, as being fraudulent, ami 
fraudulent to the knowledge of the plaintiff; 
and, secondly, as being he.yond. the limits of any 
authority which C. could exercise in the position 
in which he was placet), ami tliorefore the char- 
terers were not })ound Iw it, Ih, 

c# PrO'. '.Rati. Itineris. 

0oods accepted at Intermediate Port.] — A 
shipowner has no claim to freight pro rata 
itineris peracti, except there is an acceptance of 
the goods by tlie shipper at the shorter destina- 
tion, such that the law will imply a new agree- 
ment for freight pro rata. The JSTwjjovt^ Hwabey, 
335 ; 6 K. 310 — P. G. xind see Ot^ffood v. 
Gnuihid. ante, col. BOB. 

Ho freight is payable if the owmer of the cargo 
is compelled against his will to take the caigo 
at an intermediate port. The SoUowftten^ 36 , 
L. J., Adm. o ; L. 11. 1 A. A E. 293 : 15 L. T. 
393 ; 15 W. Jim.. 

To sustain a claim for pro rata freight, thei’e 
must be such a voluntary acceptance of the goods 
l)y their owner at an intermediate port, as to 
raise a fair inference that further carriage of the 
goods was dispensed with, i h. 

In an action on a charterparty, in which the 
defendant covenanted to pay so much for freight 
for “■goods delivered at freight cannot be 
recovered pro rata itineris if the ship is wrecked 
at B, before her arrival at A., though the defen- 
dant accepted his goods at B, Cooh v. Jenninf/fi, 

7 Term Kep. 381 ; I K. 11. 168. 

Goods Sold at Intermediate Port,] — Freight 
was payable by the terms of a charterparty upon 
delivery of cargo at the port of destination. The 
ship meeting with sea damage from heavy 
weather, the captain at an intermediate port 
justifiably sold part of the cargo shipped by the 
charterer, in orcler to raise funds for the necessary 
repairs. The cai-go so sold realised more than it 
'would have done if carried to the port of destina- 
tion. The shi}), having completed her re})airs, 
proceeded to the port of destination with the 
remainder of the cargo. A general average 
statement was afterwards made up, under which 
the charterer received from the shipowner the 
amount realised by the cargo sold at the inter- 
mediate port. The shipowner claimed from the 
charterer freight pro rata itineris on the cargo so 
sold : — Held, that he was not entitled to such 
freight. I£aj)]wr v. 15 L. J., G. T. 377 ; 

1 C. P. IX 137 : 31 L. T. 528 ; 21 W. E, 612 ; 

3 Asp. M. C. 119. 

Where goods damaged on the voyage are 
landed at an intermediate port and sold without 
the assent of their owner, the shipowners are not 
entitled to freight pro rata itineris. Aoe/tos v. 
Byrm, 17 L, J., Ex. 566; 3 Ex. I). 282; 26 
W. K. 621—0. A. 

To entitle a shipowner, in the absence of a 
special contract, to demand pro rata freight, 
where the goods have been sold at an inter- 
mediate port (being so much damaged as not to 
be worth fox-warding), it must be shown that the 


owner of the goods had an option of having them 
sent on or of accepting them at such interme- 
diate port. Em V. WHson, 48 L. J., C. P. 761 ; 
1 C. P. D. 329 ; 41 L. T.412 ; 1 Asp. M. 0. 198. 

A cargo of rice shipped at Batavia, was by the 
bill of ladiiig to be delivered at Botterdfim to 
the plaintiff) he paying freight for the same. 
The vessel, having encountered a hurricane, was 
compelled to put into the Mauritius, wdxere the 
rice, having been found to be damaged and in a 
state of rapid putrefaction, was, of necessity, sold 
by the master, who acted bona fide, but without 
the know-ledge of either the shipper or ship- 
owmer : — Held, that no freight -was due, either 
for the whole voyage or pro rata itineris. Tiler- 
boom V. Chaj7/}iari, 13 M. W. 230 ; 13 L. J., Ex. 
381; 8 Jur. 811. 

Wliere freight w-as to be paid at so much per 
ton, on a right and true delivery of the home- 
ward-bonnd cargo, from Honduras Bay to Lon- 
don, and the ship and cargo, after capture and 
re-capture, having been -wrecked at St, Kitt’s, 
into which they were carried by the re-captors, 
a sale of the cargo was directed by the vice- 
admiraffy^ courts there, on the application of the 
master, acting bona fide for the benefit of all 
concerned, but without orders from any ; atxd 
the proceeds of the sale were remitted to the 
shipowmers : — Held, that the freighter might 
recover such proceeds in an action for money 
had and received, without allowing freight pro 
rata itineris ; for such form of action is only a 
w'aiver of any claim for damages for the tortious 
act, taking the actual proceeds of the sale as the 
value of the goods (subject to the legal conse- 
quences of considering the demand as a debt, 
wliich admits of a set-off), but does not recognivse 
the right of the vendor so to convert the goods. 
And here, the act of conversion (for such it must 
be taken to be) being made by the master, wlxo is 
thegejieral agent of the shipow-'iiers (and not, as in 
Baillle v. Modigliani, 6 Term Eep. 121, by the 
act of a court of competent jurisdiction), was 
unlawful, and discharged the claim of the ship- 
owmers for freight pro rata Itineris. Eunfer v. 
Primep, 10 East, 378 ; 10 E. E. 32S. And see 
Morris Y. Mobinson, 5 D. & E. 35 ; 3 B. & 0. 196 ; 
27 E. E. 322. 

Delivery at Port as near as Ship could safely 
get.] — A cargo of railway bars was shipped under 
a charterparty to be carried from a port in 
England to Taganrog, in the Sea of Azof, or so 
near thereto as the ship could safely get, freight 
to be paid in London against certificate of right 
delivery of cargo. On the arilval of the ship, on 
the 17th of December, at Kertch, wdiich wuis as 
near as she could then get to Taganrog, the 
captain found the sea blocked with ice till the 
ensuing spring ; and he proceeded to discharge 
the cargo, not-vvithstanding the opposition of the 
charterers’ agent. By the bill of lading the 
cargo was deliverable at Taganrog to a Eussian 
railway company “freight and other conditions 
as per charterparty.” As no bill of lading was 
produced at Kertch, the captain placed the cargo 
in charge of the custom-house authorities; and 
they on the 27th of December delivered it to the 
agent of the railway company on his produciiig 
a written authority from the company, together 
with copies of the charterparty and bill of lading, 
notwithstanding the captain’s claim to retain it 
until the claim was. paid. The agent of the 
company gave a written- acknowledgment that 
he had received the cargo on the power of the 
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charterparty and bill of lading passed to him by 
the railway company. The ship then sailed from 
Kertch. The shipowner haTing sued the char- 
terers for freight : — Held, first, that he was not 
entitled to fail freight, as, the delivery at Kertch 
was not a <leiivery within the charterparty. 
]\Je1cctlfL' V. IhHtamiia Iromvoi'lis Co.. 46 L. J., 
■Q. B. 44B; 2 Q. B. D. 423 ; 36 L. T. 451; 25 
W. U. T20 ; 3 Asp. M. 0, 407— C. A. 

Held, secondly, that he was not entitled to 
fi'eiglit pro rata, as no new^ contract for such 
freight liad been made. Ib. 

See aho easea under neiet sub-heads. 

Abandonment — Salvage.] — Where a salving 
■ship takes a crew off a vessel in distress and put's 
men on board of her, refusing to allow her own 
crew to return, and the two vessels are in com- 
pany navigated into port, there is no such 
abandonment of the shi]) as to put an end to the 
contract of carriage, and consequently there will 
be freight due upon the consignees requiring 
delivery of the cargo, such freight being pro 
rata, assuming the port not to be the port to 
which the cai'go ought to have been taken under 
the contract of carriage. The Lej)tU\ 52 L. T. 
768 ; 5 Asp. M. 0. 411. 

Blockade of Port of Loading — Delivery else- 
where.] — Under a ' charterparty that a ship 
should proceed to Taganrog, or “ so near thereto 
as she nia}- safely get,” and there deliver cargo : 
— Held, that this port being under blockade, it 
was not a fulfilment of the contract for the vessel 
to discharge at' Constantinople, even though that 
might be a reasonable course to adopt, and that 
no contract to pay freight pro rata could be 
implied, aiid that the charterers having paid the 
freight at Constantinople, under protest, were 
entitled to recover it back. Castel v. Trechman. 
1 Cab. & E. 276. 

Ship Lost during Voyage — Goods taken 
possession of by Owner.] — Where the goods 
were to have been carried to Glasgow and the 
ship was lost near Glasgow, the owners of part 
of the goods abandoned them to the assurers, 
who carried them to Bristol. As to these goods 
the master o'ffered to cany them on in another 
ship to Glasgow, but delivery having been taken 
at Bristol, it was held that the whole freight was 
payable. As to other goods which the master 
declined to carry on to Glasgow, and which were 
taken possession of and carried on by the owners, 
it was held that pro rata freight was payable. 
T'utimdffe v. Grey, cited in Lultey.Lyde, 4 Bun-. 
t>86, 887 ; stated Abbot on Shipping, isth ed. 591. 
See Luke v. Lyde, infra, col. 382. 

d. Capture. 

Advances for Disbursements.] — ^Covenant by 
charterparty made between the master of the 
ship and the freighter, upon a voyage h-om 
Liverpool to Maranhara, and thence back to L., 
that the freighter should pay for the freight 
from L. to M. 120k, and from M. to L. at the 
rate of 2|r/. per lb. for cotton, which should be 
delivered at L., such freight to be, paid as 
follows, ' vi/v. 12U/- for fj-eight of the; outward 
cargo, to M., and as much cash as' might ,be 
found necessary for the vessel’s disbursements 
in M., to be advanced biy ' the. freighter,, his 
' „ agents or assigns, to the master when required, 
free from interest and commission, at the current 


freight to be paid on delivery of the cargo in L. 
The ship arrived at M., where the 120k outward 
freight, and also 1021. for the necessary disburse- 
ments of the ship, were paid or advanced by the 
freighter to the master ; and the ship received 
her homeward cargo and sailed for L., but was 
lost by capture : — Held, that the freighter was 
not entitled to recover back the 1 92k Le Silude 
V. Kendall, 4 M. 8. 37 ; 16 K. 11. 373. 

Freight Payable to Captor.]— Where the captor 
brings the cargo to its port of destination he is 
entitled to freight, but not otherwise : pro rata 
freight not given, even where tlie gootis are 
nearly at their destination and sold beneficially, 
'The Vroin Anna Catharuia, 6 C. Rob. 271. 

Freight is not earned by the shi]) being 
brought by captoi's to Plymouth, the ship being 
bound to London. The iVilhehnina El eonora, 3 
C. Bob. 234. 

Freight allowed to captors in respect of neutral 
goods carried to the claimants’ own country, 
though not to their port of destination, the 
voyage under special circumstances having been 
substantially performed. 'The Vrouio Henrietta, 
5 C. Rob. 75, n. 

Freight on Enemy Goods in Keutral Ship.] — A 

neutral ship carrying enemy goods is entitled, on 
condemnation of the goods, to the whole freight ; 
capture being equivalent to delivery. The 
Copenhagen , 1 0. Rob. 289, infra ; 'The Erosper, 
Ifdwards, 76. 

The freight payable upon eiieiny goods in 
neutral ships is not necessarily the chartered 
freight, as raised by war risk. 'The 'TmlUiwf 
Pclyet, 0 C. Rob. So. 

The captor of enemy goods in neutral ship 
takes them with the liability to pay freight — 
per LordStowell. 'The 'Tobago, 5 0. Rob. 21 S, 222. 

. Contraband.] — Freight is not allowed to the 
owner of a neutral ship carrying contraband of 
war. 'The Oster Ilisocr, 4 C. Rob. 199. 

Capture and Restitution— Pro rata Freight.] 

— A ship put into an English port in distress, 
the greater part of the voyage having been per- 
formed. The cargo ^vas discharged in order to 
repair the ship. The ship and cargo wei-e seized 
as prize, but afterwards restored. The vship and 
part of the cargo were afterwards sent to Lon- 
don, and the rest of the cargo forwarded to its 
destination : — Held, that the owners were entitled 
to pro rata freight. 'The Copenhagen, 1 0. Rob. 
289. S. C., supra. 

Ship captured and restored with freight : — 
Held, that the whole freight was a cliai’ge on the 
cargo, though not carried to its destination. 
'The AlartJia, 3 0. Rob. 106, n. 

A ship and cargo having been condemned and 
sold by a French court, and the sentence after- 
wards reversed, freight pro rata, lield payable, 
the shipowners having been prevented from 
carrying the cargo to the port of delivery by no 
fault of their own. Baillie v. Mondlgliani , Fark 
on Insurance, Sth ed. 116. See 'The EorUina, 
Edwards, 57. 

Capture and Recapture,] — A British ship, 
freighted from Liverpool in ballast to Lisbon, 
there took in a cargo for Ireland, and was 
captured off Falmouth ; afterwards recaptured 
and taken into Falmouth Held, that the whole 
of the freight was due to the shipowners from 
, the cargo owners. 'The I{acehorse, Z 0. Bob. 101.- 
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Sale for Salvage — Commoii Incapacity to per- 
form Voyage— Half Freiglit Decreed.]— A ship 
liouiid for Lisbm^ reached the Tagus, but was 
unable to get in byreasiui of bloclvade. She was 
blown oii‘"the coast, captured, reeaptni'ed and 
sold at jMndeira by tlie recaptoi’s for salvage : — 
Held, tliat upon 'principles of et}iiity th.e loss 
ai'ising from tlie conimou incajaicity the 
parties to the charter} )ai’ty shouhl be divided, 
and half rhe freiglit decreed to i )0 paid. The 
Fewefh. Edwards, :2-i-(5. 

Pro rata. Freight.]— Freight ])ro rata on cap- 
ture and recapture not given to a slii}') brought 
back tc the }iort or (piasi port of her departure. 
r/n> Z/moyo 8 C. Rob. 180.’ 

A shij) bound for London, after taking in her 
cargo, but before breiddng ground, was cut out 
of lier ])ort of lading in .Jamaica ]>y a French 
privateer ; but was afterwards recaptured and 
carried into another port in the same island, 
Avhere the cargo was scjld b,y order of the Coiiid 
of Admiralty for tlie beiietif of tlie freighters : — 
Held, that “the owners of the ship were not 
entitled to any part of the freight, though by 
the usage of the trade the shi]) was loaded at 
their expense. CxirlUuj v. Long, 1 Rxds. A R. GIJJ ; 
4 R. R, 747. 


e. Restraint of Princes — Prohibited Cargo, [ 

Eestraint,] — If a ship freighted to H. is pre- 1 
vented by restraint of princes from arriving, and | 
the consignees direct the master to deliver the | 
cargo at G-., and accept it there, he may maintain I 
an action u})OU an implied contract to };ay freiglit i 
pro rata itinci’is. Christij v. Moil\ 1 Taunt. 300 ; i 
9 R. R. 776. j 

And if the master is prevented by the default j 
of the consignees, or restraints of princes, from j 
delivering the whole cargo there, he will be I 
entitled to freight pro rata for the part delivered. | 

Delay — Safe Port.] — A chart erparty 

made between English merchants at Valparaiso, 
and the owners of a Prussian ship, provided that 
the ship should proceed and deliver cargo at a 
port to be named by the charterers in Great 
Britain, or on the continent between Havre and 
Hamburg, The charterer named Dunkirk. On 
the arrival of the sliip oif Dunkirk, the master 
was informed by a pilot that war had commenced 
between Prussia and France. The master there- 
upon took the ship into Dover, and refused to 
deliver the cargo without payment of full freight. 
War was not in fact declared until three days i 
afterwards Held, that as the port named by 
the chai'terer was an unsafe port, and Dover 
being a port which might have been named 
within the terms of the charterparty, the owmers 
were entitled to full freight. The Teutonia, Dim- 
aan v. Koster, S Moore, P. C. (ts'.S.) 411 ; 41 L. J., 
Adm. 57 : L. R. 4 P. C. 171 ; 26 L. T. 48 ; 20 
W. R: 421'; 1 Asp. M. 0, 214— P. 0. 

Detention,] — ^A ship let to freight by the 
month, in attempting to enter a blockaded port 
by order of the freighters, \vas seissed, and her 
cargo condemned ; but, being afterwards released, 
took in other goods, and delivered them to the 
freighters, according to the charterparty : — Held, 
that there tvas no suspension of the freight during 
the detention of the ship. 3Ioorsom v. Oreaces, 
"2 Camp. ,627 p!2R. R. 763. 


; Convoy Recalled— Cargo Sold.]— Under an 
' asreeinent in the nature of a charterparty, 

: whereby the plaintiff let his ship to freight to 
! the defendant on a voyage from Shields to Lisbon, 

I with convoy, the freight to be paid on right 
I delivery of the cargo ; the ship having sailed 
I from Shields with her cargo, and joined convoy 
i at Poi’tsniouth ; and, after being detained near 
a month off Lymingfcon, her sailing orders being 
recalled by the convoy, in consequence oi' the 
occupation of Portugal by the enemy ; an<l the 
rlefendant having refused to accept the cargo at 
Portsmouth, to which the ship returned, it waS' 
unloaded by the ])laintiff, after notice to the 
defendant, and then was sold by consent of ])otli 
parties, without prejudice : — Held, that he could 
not recover freight pro ratsl, or demurrage. Lid- 
danl V. Loj)eii, 10 East, 526 ; 10 R. R. 368. 

Embargo taken off— Continuing Voyage, j— If 
a British merchant charters a Swedish ship on 
a voyage to St. MichaePs for a cargo of fruit, and 
the "charterparty contains the usual exception 
1 against the restraint of princes, and the ship is 
i prevented from reaching St. Michael’s within 
I the fruit season by an embargo laid on Swedish 
I vessels by the British government, the Swedish 
I owner cannot, by proceeding on the voyage after 
I the embaigo is taken off, entitle himself to 
I recover the freight against the British merchant. 

! Touteng v. HitUanl, 3 Bos. & P. 291 ; 6 R. R. 79H 


Position of Blockading Squadron.] — A blockad- 
ing squadron may lawfullj^ be at any distance 
convenient for shutting up the port blockaded, 
provided it does not obstruct any other ; and a 
ship \vill be considered as guilty of a -wilful 
breach of the blockade which actually comes 
-within reach of capture by the squadron, if the 
circumstances wei'e such that a prudent man 
would have inquired whether that were the 
blockading squadron, although the captain was 
actually ignorant of its being so, not liaving 
inquired. Naylor v. Taylor, M. M. 205 ; 9 
B. & C. 718 ; 4 M. & Ry. 526 ; 31 E. R. 731. 

Prohibition.] — A ship was let to freight for a. 
voyage, to take out a small cargo of lead, and 
to bring home a return cargo, for which freight 
was to be paid at eleven guineas per ton for the’ 
whole ship’s admeasurement. If, from political 
circumstances, she should be unable to discharge’- 
her cargo, and consequently to obtain a return 
cargo, tile freighters agreed to })ay a gross sum, 
less than the amount of the freight per ton ; the 
ship being prevented from discharging, and the- 
freighter supplying no homeward cargo, the- 
master took in goods on freight, and brought 
them home together with the lead : — Held, that 
he was entitled to receive the gross sum stipu- 
lated, and also to retain the freight which the- 
ship had earned. Bell v. Puller, 2 Taunt. 285 
12 Bast, 496, n. ; 11 R. F.. 574. , 

Upon a contract to fetch a cargo of corn from 
a particular place, where, on arriving, it is found- 
that the government has prohibited the exporta- 
tion of corn, freight is payable though the ship 
returns in ballast, after staying out her days of 
demurrage. Blight v. Page, 3 Bos. & P. 295, n. ; 
6 R. R. 795, n. , , 

Embargo.] — A ship was brought in under an. 
embargo, with cargo on board not under the 
embargo. A claim by the ship for freight against 
the cargo, which was unloaded and sent on by 
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another conveyance, dismissed. The WeMs- Arrest of Cargo "before reaehmg destination.] 
'borgareii, i C. ilob. 17. . — Bee Galam^ Cargo supra, col. 219. 

A cargo belonging to Englishmen on board a See also eases as to EESTRAiiJfT OF PsiKCBS, 
Bwedish ship bound to Venice was detained under ante, Ohabtisepaety, Bill of LADmo. 
an embargo on Swedish ships at Falmouth, where 
the ship put in for shelter : — Held, that the cargo 

owners were bound to pay expenses incurred by f. Damage to Cargo — Short Delivery, 
the ship on account of cargo, but not freight. 

Isahella Jaeohina, 4 G. Bob. 7T, Consignee Accepting.]— If the consi.pee of 

goods accepts any benefit by the carriage, lie 

Knowledge of.]— Where the plaintiff by cannot defend himself from the payment of 

charrerparty, dated the 1st March, let to the freight, on the ground that the goods have been 
defendant a ship to freight, and by its terms the damaged by the master in carrying them, though 
plaintiff was to carry an outward-bound cargo the damage exceeds the amount of the freight, 
of goods (not prohibited by restraint of princes) Shields v. Da vis., 6 Taniit. 65 ; 4 Gamp. 119. 
from Liverpool to Carolina in America, and to 

bring back a cargo of rice for the defendant, he Effect of, in Action for Freight by Ship- 
paying freight for the same; and the plaintiff owner.] — Freight is recoverable as upon a right 
cleared out^m the 22nd March from Liverpool and true delivery of the cargo agreeably to the 
with a cargo of salt, and on the 22nd May follow- bills of lading, upon proof of having delivered 
ing arrived at Carolina, where the importation the entire number of chests, for which bills of 
of British goods was prohibited by an order lading had been signed ; though it appeared that 
issued on the 1st March, the day the charter- the contents of the chests were damaged by the 
party was dated ; and also a further order pro- negligence of the master and crew on board, in 
hibiting the exportation of goods to England, so not ventilating them sufficiently ; the party 
that the plaintiff could not unload the salt nor injured having his counter-remedy by action for 
bring back a cargo of rice : — Held, that the such negligence. Davidson v. Gwynne, 12 East, 
plaintiff could not recover for freight homewards, 381 ; 11 E. E. 420. . 

■if it could he established that he knew of the Where the master and freighter of a vessel of 
prohibition at the time of the ship’s clearance -lOO tons mutually agreed in writing, that the 
from Liverpool. Beslop v. Jones, 2 Chit. 550. ship, being every way fitted for the voyage, 

should with all convenient speed proceed to 
Back Freight.] — A ship with a general St. Petersburg, and there load from the freighter’s 
cargo sailed from London for Havre with some factors a complete cargo of hemp and iron, and 
petroleum on board- Under the bill of lading proceed therewith to London, and deliver the 
the shipowner was to deliver the petroleum at same on being paid freight for hemp hi. per ton, 
Havre, and it was to be taken out by the defen- for iron 5^*. a ton, one-half to be paid on right 
•dant within twenty -four hours after arriving at delivery the other at three months : — Held, that 
Plavre, or ten guineas a day was to he paid for the delivery of a complete cargo was not a 
demurrage. On the ship’s arriving at Havre, the condition precedent ; and that the master might 
authorities of the port made the captain take recover freight for a short cargo at the stipulated 
her away in consequence of the petroleum being rates per ton, the freighter having his remedy in 
on board. Thereupon he went to neighboming damages for such short delivery. JRJtehie v. 
ports, but was not allowed to stay there. Eeturn- Atlmtson, 10 East, 295 ; 10 E. E. 807. 
ing to Havre, he discharged his general cargo, If a shipper of goods sustains a loss by reason 
and no hill of lading having been presented to of the misconduct or negligence of the ship- 
him, and no application having been made to owner or his agents, his remedy is by action, and 
him for the delivery of the petroleum, he brought he cannot resist payment of freight on the ground 
it back to London. On the shipowner claiming that the goods were unfit for use when they 
f reight, back freight, demurrage and expenses : — arrived at the port of destination. Garrett v. 
Held, that he was entitled to freight, hack Melhmsh, 4 Jur. (isr.s.) 943 ; 6 W. E. 491. 
freight and expenses. Freight is earned by the In cases of short delivery under a bill of 
-carriage and arrival of the goods ready to he lading, a deduction may he made from the 
delivered to the merchant. And although the freight of such proportion of the freight as would 
petroleum could not be landed at Havre, it was have been payable if the goods had been 
in the port a reasonable time, during which the delivered, and this, even though the freight is 
owner might have received it ; and the freight lump freight ; but the value of the goods not 
was accordingly earned. Argos, Cargo e,c, Gaudet brought to destination may not be deducted 

V. Bnnmi, L. E. 5 P. C. 134 ; 28 L. T. 745 ; 21 from freight, but must, if necessary, be the sub- 

W. E. 707. Affirming 42 L. J., Adm. 49. ject of a separate action. The jS'oriomj, 12 L. T. 

Where no application for delivery is made, the 57; ISW. E. 296. 

captain may land and warehouse the cargo at A consignee of goods under a biE of lading 
the expense of the merchant ; and where that is has no right to deduct from the freight payable 
forbidden by the authorities of the port, he is on delivery of goods the value of articles which, 
not justified in destroying the cargo ; but, in the though mentioned in the bill of lading, turn out 
absence of advices, he may take it to such a place not to have been put on board. Meyer v. Dresser, 
as in his judgment is most convenient for the 16 0. B. Qs.b.) 646 ; 33 L, J., 0. P. 289 ; 10 L, T. 
merchant, and may charge to the merchant all 612 ; 12 W. E. 983. 

expenses properly incurred ; consequently j; here , ■ • The whole freight named in a hill of lading is 
the shipowner was entitled to back freight and , ; payable to the shipowner carrying nnder it, 
expenses.^- The^ demurrage and the expenses' although a leas quantity of goods than the 
- incurred in the ineffectual attempt to lan,d atthe .quantity named in the bill of lading is delivered, 
neighbouring porta were not allowed, but #ere' if the qnantity delivered is no less than the 
looked on as part of the expenses of the voyage, quantity - received by the shipowner. Dlanehet 
1 JA c' ^ 'V ^ Llmithlt CtMierUs Co., 43 L. L, Bx» 
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50 : L. ll. 9 Ex. 74 ; 30 L. T. 28 ; 22 W. li. 490 ; 
2 Asp. M. 0,224, ■ ' 

Custom.] — This being the general law, it 

■era n not be altered by a universal practice of nier- 
cliants, which is not confined to any particular 
place or trade, to Itave the value of such goods 
tledncrcd from the freight. J/cyc?* v. Dj‘es,s‘er, 
supra. 

yoreigu Law.] — By French law, the 

wiiole freight is payable whether the whole 
quantity named in the bill of lading is carried 
t>r nor, and therefore, in the case of a bill of 
lading execMtted in France, it is immaterial 
whetiier or not the shi|>owner received the whole 
(juantity named in the bill of lading. Blanclmt 
V. Pou'kVK LlanfirH Collieries Co., supra. 

The law of a foreign country, entitling a con- 
signee to reduce the claim against him for 
freight by tlic value of goods put on board and 
lost, but which amounts to an allowance by way 
<4: set-ofi, and not to an extinguishment of the 
claim for freight, is matter of procedure only, 
and therefore does not apply to an action for 
freight brought in this country against the con- 
signee. Meyer v. Dresser, supra. 

Charterer camiot Abandon Groods when 

Damaged.] — A charterer, whose cargo has been 
damaged by the fault of the master and crew, 
so as, upon arrival at the port of discharge, to 
be worth less than the freight, is not entitled to 
excuse himself from payment of freight by 
abandoning the cargo to the shipowner. Dalihi 
Y. Osdei/, 15 C. B. (:n.S,) G46 ; 33 L. J.. 0. P. 
115 ; id Jur. (x.S.) 055 ; 10 L. T. 26S ; 12 W. E. 
557.. 4 

Lump Freight — Part of Cargo Lost by Perils 
■of Sea.] — A charterpai'ty from Riga to London 
provided that the ship should load a full and 
complete cargo of lath-wood, and deliver the 
same on being paid freight as follows : a lump 
sum of 31 5L There was the usual exception of 
sea risks, and the freight was to be paid half on 
arrival and the remainder on unloading and 
right delivery of cargo. Part of the cargo, 
loaded in accordance with the charterparty, was 
lost by perils of the sea, without any default of 
the master or crew : — Held, that the shipowner 
was, on delivery of the remainder of the cargo, 
entitled to the fuU sum. Rohlnson. v. Ivmyhts 
or Juiif/ht, 42 L. J.. C. P. 211 ; L. R. 8 C. P. 465 ; 
28 L. T. S20 ; 21 W, R. 683 ; 2 Asp. M. C. 10. 

Loss by Pirates.]-— Covenant to pay freight 
on delivery. Cargo partly spoiled by pirates - 
Held, freight not payable. Bright v, Comyev 
Brownl. & G-. pt. 1, 21. 

Loss by Eire.] — By a charterparty a ship 
was to load at Colombo or Cochin, from the 
charterers’ agents, a full and complete lading, 
and proceed to London, and discharge there, 
fire and other dangers of the sea excepted, a 
lump- sum freight of 5, COOL, to be paid after 
entire discharge and right delivery of the cargo 
in cash two months after the date of the ship’s 
report inwards at the custom house. Part of the 
cargo loaded in accordance with the charterparty 
was lost by fire, without any default of the 
master or crew, and the remainder was delivered 
in London : — Held, that the shipowner was 
entitled under the charterparty to the full sum 
of 5,000L Merchant Shipping Co, v. Armitage, 
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43 L, J., Q. B. 24 ; L. R. 9 Q. B. 99 ; 29 L. T. 
809 ; 2 Asp. M. 0. 185 — Ex. Ch. 

Loss of Cargo before Delivery. ] — Cement 
was shipped under a bill of lading which stipu- 
lated that freight should be paid “within three 
days after arrival of ship, and before delivery of 
any portion of the goods.” The ship arrived in 
port with the cement on board, but w'as within 
the three days, in consequence of an accidental 
fire, scuttled with a view to the saving of ship 
and cargo ; and on her being raised the cement 
was found to be useless, having ceased to exist 
as cement, and the consignees refused to accept 
it or to pay freight : — Held, that the shipowners, 
not being ready to perform their part of the 
contract, were not entitled to sue for freight. 
UnthicY, Hilton, 38 L. J., C. P. 93 ; L. R. 4 
C. P. 138 ; 19 L. T. 285 ; 17 W. R. 55. 

When Payable Pro rata.]— In case of a loss 
at sea, freight must be paid only in proportion 
to the goods saved, and the part of the vojmge 
which has been performed. . Luhe v. Lyde, 2 
Burr, 882 ; 1 W. Bl. 190. 

Memorandum of Charter — Consideration.] 

— A., owner of a vessel, took in a cargo at 
Calcutta, to be carried thence to St. Petersburg, 
which was purchased by his supercargo ou his 
account ; but B. & Co. advanced 26,000L towards 
such purchase, and biUs of lading were made 
out by the captain, stating the cargo to be 
shipped by B. & Co. on account of A., to be 
delivered at St. Petersburg to B. k Co.’s order 
or their assigns. The words, “he or they paying 
freight,” were struck out of the bills of lading, 
which w^ere indorsed by B. & Co. and trans- 
mitted to the defendants, their correspondents 
in London. Before the ship sailed, a memoran- 
dum for charter was entered into at Calcutta, 
between A.’s supercargo and the captain, whereby 
it was agreed that the ship should be despatched 
with a cargo for St. Petersburg, to be there 
delivered to the order of the freighter, on being 
[)aid freight at a certain rate therein stipulated. 
The ship, in proceeding on the voyage, was lost, 
but part of the cargo was saved, and sold with 
the consent of the captain for 1 3,000 L The 
defendants, as indorsees of the bills of lading, 
applied for the proceeds of the salvage, which 
had been previously claimed by the plaintiffs, 
as agents on the part of A. ; and the captain also 
claimed a lien thereon for pro rata freight ; on 
which the defendants agreed by letter (if the 
plaintiffs would cause the claims of A. and the 
captain to be withdrawm} to be accountable to 
them, as the agents of A., for whatever might 
appear to be dne for the pro ratit freight the ship 
was entitled to, agreeably to the charterparty 
entered into by A.’s supercargo and the captain. 
In pursuance of this agreement these claims 
were withdrawn, and the defendants received 
the amount of the salvage, and then refused to 
pay the pro rata freight, as the instrument 
entered into at Calcutta was merely a memoran- 
dum for charter"; and insisted that there was no 
consideration for the defendants’ promise. But, 
in an action for nonpayment of the pro ratii 
freight under the agreement Held, that the 
plaintiffs were entitled to recover, as the defen- 
dants were aware of the circumstances which 
had happened before the agreement was entered 
into. Thomtmi v.. % Moore, 397 ; 8 
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Eeloading and Continuing Voyage.] — A ship voyage from Greenock to Monte Yidco for 
%Yas chartered from London to B., there to lump freight of 550/5., of which 150L was to 1 
<Ieliver her cargo, reload, and proceed to a port paid on clea7'ing at Greenock, and - hills 
between (f. & A. ; freight for voyage out and lading for the balance payable abroad to 1 
home, 1.800/!., if delivered at G., in S., London or taken (sic) by the captain, on receipt of whi( 
Liverpool ; 2’OOZ. to be paid in Lomlon on the documents all responsibility in chmterer 
vessel’s departure, the remainder on final delivery cease.” The cargo was ch i ell y coal. Tlie cha 
of the homeward cargo. The ship proceeded to term* divided the ^>501. freight amongst ti 
B., delivered her cargo there, and sailed again various items of cargo, and ])resciitcd bills 
with a cargo of hides, which the charterers con- lading together making rip that sum for tl 
signed to G, At F. the ship and about one-third master’s signature, the charterer being consigne 
of the hides were lost. The vice-consul of F., The bill of lading for the coal was for 458^ to: 
acting on behalf of the charterers, at the request at 22.-?, (kt pei* ton fj'cight. The master sigm 
fif the captain of the' ship, transmitted the this, with a note ‘‘weight and contents unknown 
residue of the hides, by another vessel, to the The coal was discharged at iMonte A^ideo, turiiii 
consignees of the diarterers at G., where they out 898 tons only, the master waiving his In 
were accepted, and the freight from F. to G. for freight. The charterer’s agents, in se.ttlii 
paid by the charterers : — Held, that the plaintiff for the balance of freight, retained for coal sho 
was not entitled to the 1,800/. freight ; that he delivered 24/., and 62l. freight thereon. I'l 
was nor entitled pro rat4 itineris for freight to owners sued the charterers for the balance of tl 
B., or from F. to G., but that he was entitled to chartered freight : — Held, that tlic bills of ladii 
freight, pro ratA from B. to F. MHcheU v. havingbeen granted putan endto the charterei 
Darilmz, 2 Scott, 771 ; 2 Bing. (N.c.) 555 ; liability on the charterparty ; that the shi 
1 Hodges, 418 ; 5 L. J., C. P. 154." owners could recover freight on 898 tons onh 

^ ^ n j* ... fkat, in absence of proof that any of the co 

Short Ca^go Charterparty and Bill of Lading delivered, the charter 

I'reifflit-_Cargo Shippea by Shipowner in place v. 

of Part Burnt-Amount of Freight Due.] - bee g ct. of Sees. Cas. (4tli ser.) 594. 

Aitlidti V. Ernstfunmn^ post, col. oOO. 

Full Cargo not taken.] — Covenant to carry 

180 men to Jamaica at 5/. per head ; 160 carried, gr. Abandonment, Loss, or Detention of 
and alleged by plaintiff to be all that were Ship, 

offered ; defendant alleging that ISO were offered. ^ 

Jud!<merit for plaintiff. (:4,w«.)y.J\«eK,l Kob. ^ i Ship - Fre ght Payable at to 
^ V ^ 5 Periods.] — A ship employed by a charterpar 

on both an outward and a homeward voyage 

Freight Payable on 240 tons whether Shipped so much per month, and which was lost in t] 
or not — Eefusal to ship 240 tons tendered.] — homeward voyage was held to have earned tl 
Piaiiitiff.by charterparty, agreed with defendants freight due for the outward voyage. Maclin 
to carry a cargo from B. to L. at 15.s*. per ton ; y. Bimoiul, 2 Chit. 666. 

the defendants agreeing to pay for 240 tons The freight, being reserved at so much p 
whether that weight were shipped or not, freight month, was earned at the end of caclr mont 
to be paid on right delivery. The plaintiff although the stipulated time of payment w 
alleged right deliver}^, and that the freight from four months to four months, and the sli 
amounteil to 180/.; that the defendants paid was lost at the end of fourteen months. Ilai 
146/. only, and claimed the difference. The v. 10 East, 555 ; 10 11.14,880. 

defendants pleaded that they tendered 240 tons By a charterparty tlie freighter covenanted 
for shipment, and that the plaintiff refused to pay to the owner freight at and after the rate 
carry more than a part of the 240 tons, and that so much per ton per month, for the term of s 
the ship might reasonably have carried the months at least, and so in pro})ortiou for k 




Abandonment — Effect of on Ereig'iit.] By 
the abandoimient of a ship by the crew during a 
voyage, without any intention to retake posses- 
sion, a right is given to the owner of cargo on 
board to treat the contract of affreightment as at 
an end. A ship with a cargo of resin in barrels, ^ on 
a voyage from America to Kotterdam, was, owing 
to the "perils of the sea, abandoned by her crew 
off the American coast. She was afterwards 
savcMl hy another vessel, and brought with her 
cargo by the salvors into a port in England, 
ami there arrested in an action for salvage by 
her salvors. Before the sliipowner had released 
the ship or cargo, the owners of the cargo 
ap}died for and "obtained from the admiralty 
court an onler for the release of the cargo to 
them without payment of any freight, upon 
their giving bail to the salvors : — Held, that the 
cargo owners were entitled to treat the contract 
of affreightment as at an end, and that therefore 
the order of the admiralty court was rightly 
made. The (Mo, ol L. J., Adm. 1 ; 7 P. 1). 5; 
45 L. T. 603; 30 W. E. 836 ; 4 Asp. M. 0. 468 

Derelict— Becovery by Shipowner at Port 

of Discharge — Cargo Owner’s Bight to Cargo 
without Payment of Freight.] — If a ship is aban- 
doned by her master and crew during a voyage, 
ami the cargo owner exercises his right of treat- 
ing the abandonment as a determination of the 
contract of affreightment, the subsequent re- 
covery of the vessel by the shipowner from salvors 
at the port of discharge will not revive the con- 
tract, and the owner of the cargo will be entitled 
to have it returned to him without payment of 
freight. The Arno, 72 L. T. 621 ; 8 Asp. M. C. o 
C:A.:" 

Cargo Eescued by Salvors.] — A barque 

bound from Charleston with a cargo of cotton, 
shipped under bills of lading for Bremen, the 
dangers of the seas excepted, was abandoned in 
the English Channel in consequence of tlamage 
3’cceived in a collision, and w'as taken possession 
of as a derelict by salvors, who towed her into 
an English port, and there placed her in safety. 
To recover salvage reward for their services the 
salvors promoted causes of salvage in the high 
court of admiralty against the barque, her cargo 
and freight, and caused her and her cargo to be 
arrested at the port to which they had so towed 
her. Under an order of unlivery obtained in. 
one of these causes the cargo was unladen and 
found to be much damaged by sea water, and on 
the a})plication of some of the salvors, and with 
the consent of the cargo owners, but contrary to 
the wishes of the owners of the ship, who offered 
to give bail and carry the cargo on to Bremen, 
the court, considering that a sale would be for 
the benefit of all interested, decreed that the 
cargo should be sold, but reserved all questions 
of freight. Pleadings as to freight were after- 
w’ards entered into, and the shipowners claimed 
to be paid, out of the proceeds of the cargo in 
the registry, the full amount of the freight 
stipulated to be paid on delivery of the cargo at 
Bremen : — Held, that imder the circumstances 
the shipowners were not entitled to any freight. 
The KafMeen., 43 L. J., Adm. 39 ; L. R. 4 A. & E. 
269 ; 31 L. T. 204 ; 23 W. B. 350 ; 2 Asp. M. 0. 
367. 

— SMp Abandoned as Dnseawortby,] — 
Freight held to be payable though the ship was 
abandoned abroad as unfit to come home. Edwi% 
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V. JSfUt Itulm Co., 2 Vern. 210. Citing Wentland 
V, llohmmiy not reported. 

— — Bight of Underwriters.] — When on the 
abandonment of a ship on the voyage the cargo 
is taken to its destination in another vessel liii*ed 
by the captain, the underwriters of the ship are 
not entitled to the freight due on the delivery of 
the cargo, llichie v. llocloednaelTi, 4 PI. & H. 
4.55; 28 L. J., Ex. 273; 5 Jnr. (X.S.) 550 ; 

7 W. R. 545. 

A shipowner loaded his ship, which Avas bound 
for Liverpool, with goods on his own account, 
and he insured the ship and the freight of the 
goods by distinct insurances. The ship was 
stranded at S., on the English coast, twenty 
miles from Liverpool. The shipowner abandoned 
the ship to the insurers on the ship, xif ter the 
abandonment the shipowner, at his own expense, 
had a part of his goods taken out and conveyed by 
lighters to Liverpool, and he, at his own expense, 
procured assistance, by which the ship, with the 
remainder of his goods on board, was brought to 
Liverpool. Afterwards the assurers accepted the 
abandonment. On the assured claiming for the 
loss of the ship from the assurer, the assurer 
claimed credit for the freight of the goods of the 
shi[)owner : — Held, that nothing in the nature of 
freight for the carriage of the shipowner’s goods 
to 8. passed to the abandonees ; but that they 
were entitled to an allowance for the carriage of 
the part of the goods from 8. to Liverpool in the 
ship, after’ the abandonment, to be estimated at 
the current rate of freight, as if brought from 
Liverpool hy another ship. Miller v. Woodfalk 

8 El. & Bl. 493 ; 27 L. J., Q. B. 120 : 4 Jur. (N.S.) 
302. 

Guarantee of Freight — Ship Lost.] — The 

charterer of a ship, being unable to provide a 
cargo, agreed with the shipowner for the can- 
cellation of the charterparty upon the terms that 
he should guarantee a freight of 900Z. The ship 
sailed with a cargo of which the freight wa» 
5o6l. 14.S‘., and was lost ; — Held, that the charterer 
was liable at least for the difference between 
900^. and .556Z. 14.v. Carr v. Jrallae/daoi Petro- 
leum Co., 36 L. J., C. ?. 236 ; L. R. 2 C. P. 468 ; 
16 L. T. 460 ; 15 W. E. 874. 

Contract with several Companies.] — The 
plaintiffs shipped goods at Liverpool on board 
the defendant’s ship, to be carrietl, as stated by 
the bill of lading, ‘-vifi Colon (Aspinwall) and 
Panama to San Erancisco ; that is to say, by 
arraiigemeiit between the West India and Pacific 
Steamship Company, the Panama Railway Com- 
pany, and the Pacific Mail Steamship Company, 
to be carried to Colon (Aspinwall) by the packets 
of the West India and Pacific Steamship Com- 
pany, from Colon (Aspinwall) to Panama by the 
Panama Railroad Company, and thence to the 
port of destination by the Pacific Mail Steamship 
Company . . . freight and primage to he con- 
sidered as earned, ship lost or not lost ” : the 
freight being 14Z. 5,s'. per ton payable in Liverpool. 
The whole freight at the aforesaid rate was paid.- 
to the defendants’ agent at Liverpool, and the hill 
of lading was signed hj him “ for the service 
from London to Colon (Aspinwall),,” and by the 
agent of the two other companies ‘‘for the 
service from Colon (Aspinwall) to Ban Francisco.” 
The private arrangement entered into between 
the three companies for the division of the freight 
between themselves was set forth in the case, to 

13 
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which was added also a copy of the handbook tow the ship to her destination : — Held (Lord 
published by the defendants containing the rates Brainwell dissenting), that the appellants had 
of freight charged for the carriage of goods from no claim for hire for the voyage on which the 
Liverpool to Colon (Aspinwall),, to Panama^ and tug’s assistance was required, the ship not being 
to San Francisco, but not' the charges for con- independently efficient for that purpose, Hogarth 
veyance from one to another of the three last- v. Miller, 60 L. J., F. 0. 1 ; [1891] App. Cas. 
mentioned places. The ship, having sailed from 48 ; 64 L. T. 205 ; 7 Asp. M. C. 1 — H. L. (Sc.). 
Liverpool, was lost with all her cargo before Anil me earns as to CESSER Clause, cols. 309, 
reaching Colon (Aspinwall), and the defendants, 447, seq. 
after receiving notice of the loss, paid over to 

the two other "companies their proportion of tlie Hire during Discharge of Cargo.]— On the 
freight, which had been paid by the plaintiffs, ship’s arrival in port, she discharged her cargo, 
The plaintiffs having brought an action against for which her steam winches were available : — 
•the defendants for money had and received to lield (Lord Morris dissenting), that the appei- 
recover the proportion of freight so paid over to lants were entitled to payrncmt of hire for the 
the two other companies, viz, for the carriage full time actually occupied in discharging the 
-of the goods from Colon (Aspinwall) to Panama, cargo, the ship being in an efficient state for that 
and from Panama to San Francisco : — Held, particular employment. Ih. 
that the bill of lading formed one contract , „ . 

between the plaintii and the defendants for the During Eepairs.] Where a vessel was chai- 
convejmnce of the goods from Liverpool to San tered for six months certain, the freighter to pay 
Francisco, for one entire consideration, viz. the 200Z. per month, and so m proportion for any 
amount of freight paid, and not several contracts longer time she might be employed, the owner 
- between the piaintiffs am each of the companies ; to keep the ship in repair during the voyage ; and. 
and therefore, as the consideration for which the to consequence of perils of the sea, the vessel 
■Ireiffiit was ' paid had not wholly failed, the was obliged to be repaired twice m the course of 
plaintiffs could not maintain the action against the voyage, which detained her uselessly to the 
the defendants. Greems v. West India and freighter for twenty-eight days Held, that he 
Paeilic Steamship Co,, 22 L. T. 615— Ex. Ch. was still liable for freight during such detention. 

^ ’ Ri}}ley V. Sanife, 7 L. & Ft. 818 ; 5 B. 0. 16/ ; 

Charterers Absolved from Loading — Insu- 2 Car. & P. 132. x.xr . 

ranee.] — By a charterparty, which contained the A covenant m a charterpariy, that the ownp 
exceptions of dangers and accidents of naviga- shall at his expense forthwith make the sjiip 
tion, the vessel was to proceed with all convenient tight and strong for a voyage tor twelve months, 
.speed from Liverpool to Newport, and there load and keep her so, is not a condition precedent to 
•a cargo of iron rails for San Francisco, and the the recovery of freight after the freighter has 
freight was to be paid on right delivery of the taken the ship into his service, and use(l her for 
cargo. The vessel duly proceeded on her voyage a certain period; but if the freighter is aiter- 
from Liverpool to Newport, but before arriving wards delayed or injured by the necessity of re- 
there she took the rocks at Carnarvon Bay. She pairing her, he has his remedy in damages ; but 
was ultimately got off the rocks, and though the if fhe owner's neglect to repair in the nrst 
damage she sustained was not such as to const!- instance precluded the freighter from making 
tute a total loss, either actual or constructive, the any use of the vessel, that would have gone to 
time necessary for getting her off and repairing the whole consideration, and ini ght have been 
her so as to be a cargo-carrying ship, was so long insisted on as a kar^to the action.^ Jlareloeh v. 
as to put an end, in a commercial sense, to the Geddes, 10 East, 555 ; 10 Pt. II. 380. 

•commercial speculation entered upon by the For non constat, but that, after she had been 
■shipowner and the charterers, and the latter used by the froighter, she wanted repair, without 
accordingly abandoned the contract, and hired any default of the owner ; or that he w'as guilty 
another vessel, by which they forwarded the of any delay in making the repairs ; and the 
•railstoSanFrancisco:— Held, by a majority of freight would still run on during the time of 
the court, that under these circumstances there repair. Ih. 
was a total loss of chartered freight by perils of„^^^._, .. 

the sea . within the meaning of a policy of insu- ^Contract to Indemnify against Loss on Ite- 
rance on chartered freight on the vovage. Jacli- charter Agent to Ee-charter Shaping own 
V. Union MaHne Insurance 44 L. J., §^°“Ship 
C. P. 27 ; L. E. 10 C. P. 125 .; 31 L. T. 789 ; Lrndsay, 3 L. 1. boo ; 9 W. R. 313 ; 

23 W. B. 169 ; 2 Asp. M. C. 435— Ex. Ch. 

Cesser of Payment of Hire.] — In a charter- 
party it was stipulated that the’appellants should a . To whom, 

provide and pay for the provisions and wages of - Gnierallu 

the captain and crew, and maintain the ship in - ^ - J' 

a thoroughly efficient state to hull and machinery Master.] — The master has a special property 

for the service ; and that “ to the event of loss in the vessel, and m.ay declare for the freight of 
of time from deficiency of men or stores, break- goods as carried in his vessel, though he is not 
down of machinery, want of repairs, or damage owner. Shields v. Uaris, 6 Taunt. 65 ; 4 Camp, 
whereby the w-orking of the vessel was stopped 119. 

for more than forty -eight' consecutive hours, the A captain with wffiom a contract is made in 
payment of hire should cease until she should be his own name may sue for freight under it, 
again to an efficient state tofesume her service.” Seeger v. Uutlm, 8 G. B. (N.s.) 72 ; 30 L. J., 
When the vessel -w^s on : a . voyage under the 0. P. 65 ; 7 Jur. (n.s.) 239 ; 3 L. T. 478 ; 9 W. R. 
Charterparty, her high-pre’ssure' engine broke 166— Ex. Ch. 

down, and it, .was found necessa't.^'^ tq .employ a Where the master covenanted to proceed with 
^id' of tkeM8hip’sMp^^|3i^sur^ to- goods from London to Taiigiers, ‘‘ there ’to appjy 




SHIPPING— XIII. Freight. 390 


389 

to the correspondents, factors or agents of the 
charterer for orders, whether he was to proceed 
to fSt. Lucar or Gadix ; and that, pursuant to the 
orders, he would make a right and true delivery 
to the correuspoiidents, factors or agents of the 
charterer agreeabh' to bills of lading” ; and the 
cliarterer covenanted that he would paj’’ to the 
master immediately on a right and true delivery 
iif. the cai'go, in full for the freight of the ship, 
at a certain rate in sterling money : and after- 
wards bills of huiirig were signed and delivered, 
making the cargo deliverable at Tangiers ancL 
St. Lucar, to V. (the charterer’s agent at Tangiers), 
or his assigns, he or they paying freight for the 
gotihs so much in sterling money, at the current 
exchange at Cadiz on London ; and the master 
was ordered by P. at Tangiers to deliver the 
ca]‘go at Cadiz (by which it was averred that the 
rnastei' was prevented from delivering the same 
to any of the correspondents, factors or agents 
/)f the charterer at Tangiers or St. Lucar agree- 
ably to the bills of lading), and did deliver it at 
Cadiz, to the agent of the defendant in that 
behalf, according to the charterparty ; the 
master, who had received the freight from the 
agent, on delivery of the cargo to him, was held 
ei 1 ti tied to recover it from the charterer. Sh e pa rd 
V. iJci Ber}iak\s-^ 13 East, 565 ; 12 B. B. 442. 

Obligee of Bottomry Bond.] — The receipt of 
freight by the obligee of a bottomiy bond is, in 
law, a receipt of it by the shipowner, whose 
master has given that bond in discharge of 
expenses incurred in the necessary repairs of the 
ship. Be7is()7t v. Chapiruin^ 2 H. L. Cas. 696 ; 
8 C. B. 950 ; 13 Jur. 969. 

Master or Shipowner.] — Where a master 
entered into a contract of affreightment, not 
under seal, and the shipper agreed to pay the 
freight at the end ot the voyage by a bil] at two 
months, without saying to whom : — Held, that 
the owner was entitled to leceive the freight, 
without the intervention of the master, and that 
the freighter was not liable to the captain upon 
the contract, after he had paid the owner. AtUhn-^ 
■iton V. CotesjcortJi, 5 D. & B. 552 ; 3 B. & C. 
-647 ; 1 Car. & P. 339 : 3 L. J. (o.S.) K. B. 104 ; 
31 B. K. 450. 

Agent of Ship’s Husband.] — Freight to be 
earned by a ship on a homeward voyage belongs 
to the shipowner, so that an agent employed by 
a ship’s husband to obtain a charterparty has 
no authority to cause it to be paid to himself, 
for the purpose of setting it off against a debt 
due to him from the ship’s husband. Walske v. 
Broca 71, 8 Ex. 843 ; 1 C. L. B. 823 ; 22 L, J., 

Third Party.] — Where the bill of lading pro- 
vides that freight shall be payable to a" third 
party, M., and not to the shipowner, payment for 
freight to the master or shipowner affords no 
answer to an action by M. in the name of the 
shipowner for nonpayment of freight. Kiroli- 
■7167' V. 12 Moore, P. C. 361 ; 5 Jur. (H.s.) 

.395 ; 7 W. B. 455. 

Agreement as to Joint Adventure — ^Assign- 
ment.] — The plaintiffs, who were shipowners, 
having offered their vessel for hire to the 
-defendants, the latter objected to take it, on 
the ground of its being too large, whereupon 
the plaintiffs offered to take half the ship, as 
adventurers, in partnership- with the defendants. 


It was then arranged that a charterparty should 
be executed by the plaintiffs and the defendants, 
and that an agreement as to the adventure 
should be signed by A., the plaintiffs’ clerk, as 
their agent, and a memorandum of guarantee 
should be signed by the plaintiffs, the same to 
be one transaction. The agreement stated that 
the trading cargo should be upon the joint 
account and risk of the defendants and A., and 
that, after payment or deduction of the freight, 
the profit or loss should be borne and received, 
or paid by the parties in equal moieties. The 
plaintiffs, by the memorandum of guarantee, 
guaranteed A, from all losses and expenses hap- 
pening ill the course of such trading. The plain- 
tiffs being indebted to D. &; Co., subsequently 
deposited the charterparty with them as a 
security, with an indorsement upon it directed to 
the defendants, and requiring them to pay the 
amount of what was due to D. &: Co. Notice 
of this was afterwards given to the defendants. 
The action was brought by D. & Co. to recover 
the freight due under the charterparty : — 
Held, that the defendants were bound to pay 
freight to the shipowners, and that the parties 
were then to hear and receive equally the loss 
and profit of the adventure. Bo7jd> v. Mangles.^ 
3 Ex. 387 ; 18 L. J., Ex. 273. See Mangles v. 
1)1x071^ 3 H. L. Cas. 702. 

Privity of Contract.] — Messrs. G-., merchants 
in Spain, entered into a charterparty with the 
master of a vessel, at a port in Spain, and by 
the charterparty it was agreed that the vessel 
should load a complete cargo of fiour, the captain 
to sign bills of lading at more or less freight 
without prejudice to the agreement ; and the 
vessel was to proceed with her cargo to Liver- 
pool, and deliver the same on payment of the 
freight in a lump sum of lOOZ. Messrs. Gr. 
loaded the vessel with 1,350 sacks of fioiu*, and 
consigned the same to L. de B., in England. 
P. put on board 500 sacks, for which the master 
gave a bill of lading, providing for the delivery 
of the same in the name of P. to the defendants, 
“ paying him freight according to contract with 
Messrs. G.” These 500 sacks were shipped on 
the joint account of P. and the defendants, and 
the latter, whilst the flour was in transit, became 
the sole owners thereof, by purchase from P. of 
his interest therein. P. sent the bill of lading to 
the defendants, inclosed in a letter, stating that 
the bill of lading did not express the freight, but 
that he had given a letter or order in favour of 
Messrs. G., that, on good delivery, the defen- 
dants would pay Messrs, G. the freight on the 
500 sacks. The amount of freight mentioned in 
this letter exceeded that specified in the eharter- 
pai‘ty. In this letter or order there was a request 
to the defendants to deliver the amount of the 
freight to L. de B. On the delivery of the cai'go 
L. de B. paid the whole amount of the freight to 
the master, and afterwards applied to the defen- 
dants for payment of the freight of the 500 sacks, 
but they ref used to pay the full amount of the 
freight claimed, on the ground that the fiour had 
been damaged in the carnage. In an action by 
the master against the defendants for the f reight 
of the 500 sacks of flour : — Held, that there was 
no evidence of any contract between the defen- 
dants and, the master^witli respect to this portion 
of the cargo ; but that the defendants, if liable, 
were only liable to Messrs. G., upon a sub-contract 
with , them* ZmleheTibart v. Il67ide7\W7i, 9 Ex. 
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Owners or Ciiarterers — ^Exceptions.] — By a farther sums of mo] 
charterparty it was “ agreed that (the cabin and the master ; this not 
state-rooms, and sufficient room, ship’s stores, sums paid afterwarc 
])roYisions, water, and crew thronghout this beyond what the nu 
charterparty being excepted, reserving, however, stood engaged for on 
every such room only for that purpose as the time of the notice ; b 
owners would, were the ship to be loaded for made to that extent, 
their exclusive benefit) the vessel shall imme- 150. 
diately be ready, and tahe on board from the 
charterers (who were to have the full reach of 
the vessel’s hold from bulkhead to bulkhead, i ^ "infrn 
including the deck) a full and complete cargo,” ’ '' ' 

and thereupon proceed to Halifax : — Held, that 
the owners of the vessel, and not the charterers, 
were entitled to the freight for goods loaded jdii 

the deck of the vessel ‘ 

677 ; 2 C. L. E. 1018. 

- — Authority of Master.] — By a charter 
party between the captain, for the owners 


' Beceiyer Appointed in, /Chancery— -Arrest of 
Freight in Admiralty.] — -The Mloomer, 11 Im T. 

, XXVI., Admibaltv ; Law akd 
Pbactice, col 920. 

Payment to Ship’s Hushand— I)ishnrsemeiits.l 
— A ship’s husband is entitled to receive 
Neill Ilidley. 9 Ex. fg deduct his disbursenients theiofrom. 

Ifarris Y. 

Part Owner may Sue for.]— An action for freight 
. - ^ may be brought by a part owner on behalf of 

ship, and the charterers, the charterers agreed to himself and the other part owners. t. 

pay a lump sum of freight, part to be received stepheuson, 45 L. J., Q. B. 575 ; 1 Q. B. 13. 818 ; 
by the captain abroad, and the balance to be 24 W. K. 867. 
paid by the charterers’ acceptance, payable in 

Ijondon at three months’ date from the day of Dissenting Part Owner.] — A part owner i.s not 
sailing. The charterers were to have the option entitled to any part of the freight earned upon a 
of naming the lumpers and stevedores, and such voyage from the setting out of which he dissents, 
goods only as they might direct were to be re- Boson v. Sandford^ Garth. 63 ; Lovinz, pp. 3, 258. 
ceived on 1 board. It was also agreed that the . n . 

master should, at the charterers’ request, sign Shipowner or Charterer.] bhipowners char- 
bills of lading in the usual manner, and at any tered their ship to carry coals from England t(> 
rate of freight that might be filled in, and made Jamaica as ordered, and bri7ig home a cargo of 
payable in any manner the charterers might sugar at specified rates of freight “master to 
choose, without prejudice to the charter. The sign bills of lading as required, without prejudice 
vessel was loaded by the charterers as a general to this charterparty, and if the draft for payment 
ship, and the master signed bills of lading pre- of coal freight is drawn to his order, to indorse 
sented by the charterers, at such rates and the same payable to charterers’ order.” The 
payable in such manner as they requested. The cha2‘terers afterwards contracted with various, 
bills of lading did not specify to whom the ship])ers for carriage of their goods, and bills of 
freight was to be paid Held, that the mastci* lading were given to them by the master, at the 
signed the bills of lading as agent of the char- request of the charterers : — Held, that the ship- 
terers, and therefore the shipowner was not owners had no direct right of action against the 
entitled to claim from the .shippers the freight shippers for freiglit, and that it coiihl not bo 
which remained due from them when the char- arrested in the hands of the shipper, so as to 
terers stopped payment. Marqutuul v. Banner^ found jurisdiction against the shipowners. 

6 El &: Bl 232 ; 25 L. J., Q. B. 313 ; 2 Jur. (N.s.) Mitchell v. Bimi, 2 Ot. of Sess. Gas. (4th ser.) 
708. 900. 

ITnderBillof Lading.]— Adefendant shipped Sub-Freight paid to Shipowner— Prepaid hy 
at Liverpool on board the plaintiffs’ vessel goods. Shipper — ^Repayment.] — A shipmasteiv appointed 
and the master signed a bill of lading which the owners of a sliip under charterparty. has 
stated that the goods were shipped by the defen- a lien on cargo put on board by a sub-f reighter 
dant “ as agent,” and were to be delivered at the to the extent of the sub-freight. Tlierofore a 
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the vendee of the shi]), have the legal right iio 
recvixe the freight aiiri deniiuTage due from the 
freiediter upon the charterparty. SpUdt v. 
Jhndrs, 10 East, 270 ; 10 li. E, 206, 

Ee-Transfer of Ship by Way of Security — 
Possession.] — A re-traiisfer of a ship to a vendor, 
absolute in "terms, but intended as a security for 
the jiaynient of the purchase-money, the ship 
then being on a voyage, and the transfer not 
ineiitio, rung freight, floes not pass the freight to 
the transferee until, at all events, he has claimed 
it, and done some act tantamount to taking 
possession. Gnrdnv.r v. Cazem^ic. 1 H. A X. *1:23 ; 
26 J.. J., Ex. 17; r> W. E, 195. 

Where Agreement for Partnership.] — The 
plaintiffs, who were shipowners, offered their 
vessel for hire to tlie defendants, and the latter 
objecte^i to take it, on thegi’ound that it was too , 
lai’ge, whfaireupon an arrangement was entered 
into for a partnership adventiii'c in the vessel. 
The })laintitfs being indebted to D. A Co., subse- 
quently deposited the charterparty with them as 
a secui’ity with an indorsement upon it, directed 
to the defendants, reiiiiring them to pay the 
amount of what was due to I>. k Co., and notice 
was given to the defendants. In an action 
by T), & Co. to recover the freight due under 
the charterparty : — Held, that the transaction 
amounted to an absolute assignment to E. & Co. 
Boijd V. JMangles, 3 Ex. 387 ; 18 L. J., Ex. 273. 

Of Preight — After Vessel Sold.] — 'The right to 
freight is incidentaito theownei’ship of the vessel 
which earns it, and therefore a transfer of a share 
in a shi}) passes tlie corresjjonding share in the 
freight, under an existing charter} )art'y, without 
tlie mention of the word freight.” Zi/uLst/f/v. 
(rthks, 22 Beav. 522 ; 2 Jur. (N.s.) iU39 ; I W*. 11. 
788., 

A ship was chartered by licr owner. After- 
wards, in June, 1854, he sold twenty-four sliares 
of tlie ship to A., and tlie remaining forty shares 
to B., and in December he assigned the freight 
to C. A. registered before, and B. after, C.’s 
assignment ; but C. gave the first notice to the 
charterers : — Held, that C.’s right to the freight 
had })riority over B., but not over A. Ih, 

Freight to be Earned.]— An assignment by the 
owners of a ship of freight to be earned, is good. 
Dotu/Ia.s’ V. 4 8i.m. 524. Affirmed, 1 

Myh A K. 4S8. 

A., a shipowner, assigned to B. the freight 
earned and to be earned by one of his sliijis, and 
aficrwai’ds chartered her to C. for a voyage to 
B. _ The outward freight was paid befoj-c the 
ship sailed. The charterparty afterwards was 
delivered to B. by A.'s direction, and B. gave notice 
of the assignment to C. Afterwards,"but before 
the ship returned, A, became bankrupt Held, 
that the homeward freight was not in A.’s order 
and disposition at his bankruptcy, and, therefore, 
that B. was entitled to it. Ih. 

An assignment of the freight and profits of a 
ship does not extend to })rotits not in existence, 
actual or potential, at the time of the assignment ; 
therefore, where C. assigned by deed to B. the 
freight, earnings and profits of a ship, which 
shi}> afterwards, in a voyage to the Bouth Seas, 
obtained a quantity of oil, the produce of whales 
taken in the said voyage : —Held, that this oil 
<l!d not pass to B, by the assignment, for the 
assignor had no property, actual or potential, in 


-XIII. Freight. 

the oil at the time of assignment, and the voyage 
was not then contemplated. Moh'nmnL v. Mae- 
donmlL 3 M. k B. 22S ; 5 B. k Aid. 134. 

An assignment to a thiixl party^ of freight, or a 
fixed sum. out of freight, passes, as between part 
owners, only net freight, but a mortgagee, not in 
possession when the freight was received, has no 
locus standi aftervvards to insist on such a con- 
struction. T/te Eduiundj Lush. 58 ; 29 L. J., 
Adm. 76; 2 L. T. 192. 

A., in consideration of money advanced and 
to be advanced by B. k Go., assigned all tlie 
freight to arise from a ship, under" any existing 
or fiiLure charterparty or other contract, for or 
in respect of her intended voyage to India and 
back to England. After the freight had been 
earned and ascertained, A. became bankrupt : — 
Held, that such assignment was good, and that 
his assignees were not entitled to sue for the 
' freight. Leslie v. Guthrie, 1 Scott, 683 : 1 Bine. 

' (N.C.) 607 ; 4 L. J., C. P, 227. 

Fotice of Assignment given before Payment.] 
— Action upon a charterparty for freight. Plea, 
discharge. Eeplication, on equitable grounds, 
that before the discharge the plaintiff! assigned 
his interest in the charterparty to B., of which 
the defendant had notice, and that the <lischarge 
was given in fraud of B., and that the action was 
brought by B. in the name of the plaintiff for 
the sole benefit of B. : — Held, a goodj“eplication. 
Be Pothouier v. Be Matt os, El. B1."A EL 461 ; 
27 L. J., Q, B. 260 ; 4 Jur. (X.S.) 1034 ; 6 W. R. 
628. 

Set-off— Notice of Assignment.] — In an action 
for freight the defendant pleaded a set-off, to 
which the jilaintiff replied, on equitable grounds, 
that while the freight was in the course of being 
earned, he assigned it for value to A., of which 
the <lcfeudant, before the debt became due and 
before the action was brought, had notice ; and 
that the plaintiff was suing only as trustee for 
A. : — Held, no answer to the plea, ^yiUo% v. 
Gahriel, 4 B. & B. 243 ; 8 L. T. 502 ; 11 W. E. 
803. 

By Holders of Bill of Lading.] — The 

holders of a bill of lading cannot, as against the 
assignees of the freight, set off 'a debt due to 
them from the original owner of the goods who 
was also the assignor of the freight. Wequelin 
V. ColViev, 42 L. J., Gli, 758 ; L. K. 6 H. L. 286 : 
22 W. R. 26. 

Fraud — Release by Shipowner before Sale of 
Ship.] — Action by a shipowner upon a charter- 
party for non})ayment of freight by the charterer, 
and for money i}ayable for freight, and on an 
account stated. Pleas, a discharge before breach ; 
payment, and (on equitable grounds) a })aroi 
release of the plaintiff by the defendant after 
the cause of action accrued. A replication, 
that, before action acciaied, and before release 
or discharge or payment, all the right, title and 
interest of the plaintiff in the ship, and in the 
charterparty, were assigned to B., and then 
became, and are vested in him, of which the 
defendant had notice before the release or dis- 
charge or payment ; that the plaintiff released 
and discharged the defendant, and made the 
payment without the authority, knowledge or 
consent of B. ; that the release and discharge 
were given by the plaintiff to the defendant 
and obtained by the defendant from the plaintiff 
and the payment made fraudulently, and with 
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and that the action was brouo'ht bv S in tbo ■ completion of the voj^age, the niort- 

name of the plaintifi, on behatf of S • that thp ' tha f °*'f+ all right as ship’s husband to receive 

plaintiff hadiointer^t in thea^Ln\ncftl^^ 2fi3 ; 

it had been commenced Sdlm^“;,rfm' be GA ^ W- 

sole rise and benefit, and at the sole exi>ens?ancl I ' 

grounds ’ i , Advances by Charterers.!— Bv 

.^rounds. ^ J), JDeJIattos, Bl, Bl. & El. the terms of a oharteiparty it was provided that 


461 , Jl L, J., Q. B. 260 ; 4 Jnr. (N.s.) 1034. 
iii. On Mortgage^ 

Extent of Right of Mortgagees.] — A mort- 
gape of a ship does not, o?dinarili speakSg, 
obtain by the mortgage alone a tran&fe.%' way 
o. contract or assignment, of the right to freight. 

Witi, dominus of the ship, 

with itgaid to everything relating to its employ- 

S!“LT “'’“-employment, or to any rate of 
by its employment, until the 
mortgagee takes possession. The mortgagee on 
t^ving possession becomes the owner, and it is 
by virtue of that ownership, and not by virtue 
+*®°“ contract or right, that he is 
entitled to receive the freight which, by con- 
tact or otherwise, is lawfully payable. Am v 
46 L^J 0. B. 801 ; 2 App. Cas. 636 • 
a L ^ •^®P- C. 481— 

^ vessel carries with it the 
11 tight, and the mortgagee intervening by takin" 
possession, or by an act equivalent V taSnS 
possessiou, before the freight becomes payable, 
IS entitled as against the mortgagor, or his 
Msignees in bankruptcy, to receive it. Jiasden 

To-?« f, L- K- 3 Ex. 269 : 

lb L. T. 60I ; 16 W. E. 1122. 

By the mortgage of a ship, accruing freight 
passes to the mortgagee as incident todhe ship 
notwithstanding 6 Geo. 4, c. 110, s. 45, which 
enacted that the mortgagee should not he deemed 

making a 

1^7 f 4 Bing. 45 ; 2 Car. 


Rreight Already Paid to Mortgagor.]— The 

mortgage of a ship cames with it the right' to 
earned by the ship^ and 
although the mortgagee cannot recover back from 
the mortgagor freight which he has allowed the 
mortgagor to receive, yet he may at any time 
freight by giving notice to the 
moi tgagor, consignee or charterer, that he intends 

tLTeiSft + a 1 P^i'efry- ami to require 

the fi eight to bo paid to him. mimn r.lf'him. 

20 W 'b ’A' 32 ; 26 L. T. 346 i 

VV. E. 486 ; 1 Asp. M. 0, 265. 

A mere mortgage of . a ship does not give a 

mortgagee a right to the earniims of a q]n‘n 1 r*oTo>A , • ' ■"' vvmxyc rnc 

•received by the mortgagor after the exertion o^ ui course of delivery, a mortgagee, 

p^session Ti'viZi* V. palmer, 7 0. B. Cn.s.) 340 ; 

Jj. J., C, P. 194: 6 Jur, flTa') 7*-^2 * 9 T t 
m : ,8 W. E. 295. ^ ^ B. T. 


tne cnarterefs should advance necessary funds 
tor the ship’s disbursements, not e.^ceediiio- a 
specihed amount, at the port of lading. Pre- 
viously to entering into the charterparty the 
owner had mortgaged the ship and freight. The 
charterers made advances for the ship’s' disburse- 
ments, considerably in e^xcess of the amount 
specified in the charterparty. Before the freight 
became due the mortgagee took possession of the 
snip, and stopped the cargo for freight Held, 
that the charterers were not entitled, to deduct 
trom the amount due for freight the advances 
made by them in excess of the sum provided 
H Ta?mer v. PldUip,s, 42 

h. J., Oh. 125; 27 L. T. 717: 21 ^Y, E 68* 

1 Asp. M. 0. 448. ■ " 

Payment of Wages.]—If the brokers of the 
mortgagee of a ship, who has taken possession, 
receive^ the freight, it is not recoverable from 
them by the assignees of the mortgagor (he 
having become bankrupt), if a suin equal in 
amount has been applied hj the mortgagee to 
«ean^ ^Dmn V 

supra. ’ 

Priorities-~.Claim for Necessaries. 1--.A claim- 
ant dor necessaries has no maritime lien and no 

r mortgagee. The Two 

T liens ^ jolmsoii v. Blael\ 8 Moore, P. C 

398 ; 41 L. J., Adm. 33 ; L. R. 4 p C 161 9^ 
L.T.1; 20W.R. 592. ■ * i ■ C. 161 , 26 

— — Between Mortgagees.]- The fn..st regis- 
teied mortgagee of a ship, by taking possession 
of hei before the freight is completely e.arned, 
obtains a legal right to receive the freight, and 
to retain thereout not only what is <lue on his 
first mortgage, but also the amount of any sub- 
sequent charge which he may have acquired on 
the freight, in pnonty to every equitable charge 
1’“'^ “? ; and it makes no 

s“^soqucnt incumbrancer was 
the first to give notice to the chartorGra of his 
^arge on the freight. Lkerpool Mirhie dmlit 

2tE:-sr2o^v:^R.'^^6f^ 

. Mortgagee and Assignee of Freight.! 

A vessel was chartered to iirococd to A., there 
take in a cargo to be shipped bv the chartei-cK 
and return direct to London. After the ship’s 
aiiual m the port of London, and whilst the 


At what l^e Right AcorHes.]-When an 


prior to the date of the charterparty, took 
■“ thereby acquired a 
tfe: ? priority to an assignee of 

the freight by a deed executed subsequently to 
the charterparty, notice of which had been given 
to the charterers. Srownr 37 L. J., Ch. 

S«9 ’ 624; 16 W. R. 

»82 ; 1 Asp. M, 0. 208 . 

Mor^agee Suing in his own Kame.]— It was 
formerly held that the mortgagee of a ship could 
not sue in his own name for the freight accruing 
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after the inort|?age, and before be rook possession, under these circtimstances, C. & Co. were entitled 
(liihnenj v. MlaeJih/rne, 1 H. Bl. 117, in; 3 to the freight, and T. &: Co. were, like all other 
Dougl. 391 ; 2 IL II. 731. And see Briggs v. consignees of a cargo, liable to paj it under the 
n illihison,^ 9 D. tk E. <S71 ; 7 B. & 0, 30 ; 5 L, J. terms of the bill of lading, altliough the cargo 
(O.a) K. B. 349. was in fact brought to England in Holm’s own. 

vessel, the Java.” IJk 

Title to Goods.] — S. &: F.. owners of a ship? 

mortgaged her to tlie plaintiji, and also assigned Implied Contract.] — On a bill of lading of 
to hiin all the freight to be earned by the ship, goods “shipped by A. to be delivered to B. or his 
H. k F, retained possession of the ship, and sent aSvSigns, he or they paying freight,” if the goods 
her to Cuba, expeding to iiud there a return are delivered without receiving the freighr, the 
cargo ; but none was ready. The captain, there- shipper is not liable for the freight, there being 
fore, dctenained to buy for his owners a return no oharterparty. Brew v. Bird, M. k M. 15ti, 
CJirgo for an English port, and he obtained a cargo Unless he has made a subset pient promise to 
of wooti from T\ &: Co., who su])plied it to him, pay such freight. Ib, 

and took a bill of lading for the wood from the A charterparty was entered into in London 
captain, who by the bill of lading bound himself on the 17th of June, 1872, between the master 
“to deliver it in the like gootl order in the said of a ship lying at London, and L., a sliipbrokei\ 
port, or in such other my manifest may appoint, to carry 41)7 tons of iron from H.toG-,, at freight 

to order , who, on faithful delivery being of 7a*. dd. per ton. Freight to be paid in London 

sliewn, shall pay me for freight and con- on signing hills of lading, the owner or master 

veyance.” A black line was drawn through the to have an absolute lien for freight. On the 
space in the bill of lading usually filled u{) with following day L. chartered the ship to the 
the amount of the freight. T. k Co. sent to defendant at per ton for the same amount of 
M. & Co., of I-Iavannali, the bill of lading an<I iron. The charter contained similar clauses as 
the ^ invoice of tlie goods, stating them to be to freight and lien, and the following clause at 
‘■sliipjpeil by order of M.ck Co., of Havannnh, and the end : “Tine brokerage of 5 per cent, is due 
for account of risk of whom it may concern.” on the execution of this charter to L., by whom' 
M. k Go. paid T. k Co. for the goods, and drew the vessel is to be entered and clearet’l at the 
bills for the price on an Englisli merchant, who port of loading.” Though the defendant thought 
refused to accept them. Tlie defendant there- he was treating with L. as broker for the ship,, 
upon accepted the bills for the honour of the L. liad no authority in fact to act as broker 
dra\yer, and paid them when due. He also for the plaiutiif, or to receive the freight ; and 
received the bills of lading indorsed in blank to neither the plaintiff nor the defendant knew of 
became bankrupt. The the charter entered into by the other. The cargo 
plaintiff took possession of tlie ship on its arrival having been put on board by the defendant, the 
in England, and claimed freight for the cargo • master signed bills of lading making it deliver-, 
Held, that he was so entitled, as the goods able to consignees or assigns, “they paying 
remained the property of T. & C!o. under the bill freight for the goods as per charterparty.” *The 
of lading. Gumm v. Tgrie^ B. & B. 299 : 34 plaintiff did not demand the freight on signing 

L. J., Q. B. 124 ; 13 W. IL 439 — Ex. Gh. the bills of lading. The cargo was duly delivered 

-n- i* -Hr X . ^ . , . - , at tlie port of discharge, and in the meantime L. 

Signt of Mortgagees to Freight,] 8ec Keith obtained payment of the freight of S.v. per ton 

V. Ikirrows^ and Cases supra, cols. 178-182.^ from the defendant and afterwards stopped pay- 

v.ee also Bindsay v. (xihhs^ and Cases infra, ment, leaving the TsFSd. \)Ov ton unpaid to the 
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■Held, that the owners could freighter for n 

freight, though the 
that the freight " 
quantity of the chrg^ 
in the bill of lading 
untruly. Ltmg y 


an account of what is due in respect 
the charterparty expressed 
was to be paid according to the 
;’o, and it was charged ; that, 
g that quantity was stated 
'ovng, 2 L. J. (o.S.) Cli. 139. 

The copt will entertain a suit for an account 
of the freight of a ship grounded on a contract 
which also contains sti])ulations affecting to give 
an ultimate right of properly in tlie ship, and 
which may not be capable of being recognised 
or enforced as a whole, for want of beiiiu' regis- 
tered ; provided the title to the freight is distinct 
from, and does not iiecessaj-ily depend, upon, a 
title to the ship claimed under such contract. 
Barcn-jjoH v. Wlutmore. 2 Myl. cV; C. 177 ■ 6 
L. J., Oh. 58. 

T., by instrument under seal, chartered H.’s 
■ vessel to convey mei'chandise to the port of 
London, ainl consigned the merchandise to L. and 
H., who were to pay the freight within ten days 
after delivery to them. The merchandise Avas 
delivered to L. and H., pursuant to the bill of 
lading. N. held to have no right against L. and 
H., and H.’s bill dismissed against the present 
representatives of H., L. having become bank- 
rupt. NoclielU V. Llmjliiim, 2 Jur. 438. 


Bights against Both,] — If the master signs a 
bdi ijf lading, expressing that upon the delivery 
of the cargo freight is to be paid by the con- 
signees, he does not thereby renounce his claim 
for freight against the consignor. Clirhtv v. 
Mom, 1 Taunt. 300 ; 9 B. E. 776. 

Entry of ISfame at Custom House— Custom to 
Charge,] — Where goods are shipped to the orders 
of the shipper, the custom of charging the person 
ni whose name the goods are entered at the 


freight. Coleman v. LamherL 5 M. & W. 5( 

9 L. J., Ex. 43. 

Effect of Clause He or th_^ ‘ 

—The usual clause in a bill of lading, engagi 
the master of the ship to deliver the goods 
the consignee or his ‘ ’ 
freight for the said 
benefit of the master only, and not for the benefit 
ot the consignor ; and therefore the master is 
not bound to the consignor to withhold the 
delivery of the goods, unless the consignee or 
his assigns pay the freight. Nor does it vary 
the case that the consignor was also the charterer 
of the ship, Shepard v. Be Barnalcs, 13 East, 
565 ; 12 E. E. 442. 

What Deductions,] — A. consigns goods to B,, 
with directions to pay over the net proceeds to 
0. ; B. employs B. to dispose of them. In an 
action by C. to recover the proceeds from D., 
p. is entitled to make the same deductions for 
treight as B. (who was the owner of the ship in 
which the goods ivere brought) might have made 
Her, 1 Marsh. 223, 278 ; 5 Taunt,' 


they Paying Ereight.’ ’ ] 
ig, engaging 
^ A to 
ns, “he or they paying 
5 ,” is introduced for the 


freight. 
Budiulv 
11 E. 5;- 


Gratuity — Liability of Consignee.] 

)arty cargo was to be delivered upon 
freight at a stated rate, and 1a*. per 
^ for the captain on good delivery of 
One of the bills of lading for part of 
tated that the goods shipped wiue to 
“ assigns paying freight for the said 
' charterparty”:— Held, that the con- 


Blaekhur 
584, 672, 

_ .Expenses to w’hich charterers have been sub- 
jected by the master’s refusal for a time to 
leceiTC parts of the cargo on board conld not be 
set off against a claim for freight by the ship- 
owmi, nor dertaoted from damages. Seeqer v 
8 C. B. (N.s.) 72; 30 L. J., 0. P. 65 
7 Jur. CN.S.) 239 ; 3 L. T. 478 : 9 W. E. 166— 

Ex. Ch. ■ . 

Mortgagees of Cargo— Consignees.]— Thecon- Brolwr, oi- Charterer. 

■'^■ere the bankers of Liability of— Payment TTnauthorised.l — ’1 
tte owner of the ship, at whose request the eon- brokers employed by the assienocs of a bill 
** consignors drew bills lading sold the goods, but -wdifn called upon 

mbf tt , cargo, which they deliverjq found them to be stopped for freig 

“Ot which,toobtainpo.ssessionoftheiiropertY tl 
Purpose paid, although their principals taif feme: 

“barge on the pro- directed them not to do so, as the freight h 
, been paid in Bengal :-Held, that thl ldvar 

, 10 w. It. 1184. supra, IX. MOETGAeB. by the brokers was made in their own wroj 

Chancery Jurisdiction 1 - tp« ' rt-rt..-., . ^ough the freight had not in fact been paid 

“ ^Wll,,by , a,;lhipowner fS-’ T b! 
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Eeceipt of Cargo — Practice.] — 'Where the 

<;oiisi‘ 2 ’iiees of a West India cargo, deliverable by 
3)iil of ]a<li7ig to them or their assigns, he or thcj’ 
]>aying the freight for tlie same, indorsed it on 
their brukers. for advances made by them, and 
the cargo on its arrival ^vas liinded at the West 
india .Docks in tlie names of the consignees, but 
was entered at the customdiouse by the brokers 
in their own names, and afterwiirds they obtained 
deliv(‘ry from the West India Docks under an 
order from the consignees for that purpose, and 
not umier the bill of lading: — Held, that the 
receipt of the cargo by the brokers under the 
ordi.M' of the consignees was not a sufficient 
ground to raise an implied assumpsit on their 
pai-t to pay the freight, and the entry at the 
custom-house made no <iitference ; but as it 
appeared from previous dealings that they had 
been in the habit of receiving goods in the same 
manner, and paying the freight for them, that 
%vns ccmsidcrecl suflicient to raise such an implied 
promise. Wiho?i v. Kijmer. 1 M. &: S. 157. Hee 
dheZ;- V. Taylor^ infra, col. 403. 

Acceptance.] — A. and lb, merchants 

sibroad, ship})ed tobacco for Tavei'pool, corhsigned 
to A. himself there, to whose order the bills of 
lading were made ; one of these bills was sent 
inclosed in a letter from the shippers to 0. at 
Liverpool, advising him of such consignment to 
A., and that A. intended to proceed to Liveipooi, 
but in case he should not arrive in time, desiring 
€. to do the best for them. The tobacco having 
arrived in a damaged state before A., was required 
to be landed, and was deposited in the king’s 
%varehonse pursuant to the statute, and after- 
wards C., acting as agent for A. within the 
knowledge of the captain, made an entry of it in 
Ills own name in the custom-house to avoid 
seizure : — Held, that this was not such an accept- 
ance of the cargo by C. as would make him 
liable to the captain for the freight, Wanl v. 
Felton^ 1 East, 507. 

Signing as Agent.] — A party received on 
board his ship coals fi’om the Burntisland Com- 
pany, to be carried to London ; and the captain 
signed a bill of lading, by which the coals were 
made deliverable niito “N. T. for tlic London 
Gas Company, or to his assigns, he or they paying 
freight for the goods IOn. per ton in cash of true 
deliveiw.” On the arrival of the ship in London 
jSF. T. produced the bill of lading and received 
the goods under it, and afterwards offered to pay 
the freight by a bill at two months : — Held, that 
he was not personally liable, inasmuch as on the 
face of the bill of lading he was a mere agent to 
receive the goods for the company, the property 
vesting in the companv. v. Tempeiiey, 8 

M. & 'W. 798 ; 11 L. J.,‘ Ex. 183. And see Fox 
V. Xoft, supra, col. 391. 

AVliere the consignee and agent of a vessel 
chartered for a specific voyage entered into an 
agreement with the captain, describing himself 
as "-consignee and agent of the brigand cargo on 
behalf of H., merchant of L.,” the agreement 
stating that •* it was witnessed that the parties 
agreed that the vessel should go to another port, 
there discharge the remainder of her cargo, and 
receive a full and complete homeward cargo at 
the same freight as she would have got had she 
.proceeded on the voyage stipulated in the charter- 
])aity,” and the consignee signed the agreement 
in his own name, without describing himself as 
agent ; — Held, that he thereby made himself 


personally liable to pay the amount of the freight 
of the homeward voyage. Kennedy v. GouTela^ 
3 .D. & E- 503 ; 26 E. E. 616. 

Evidence of Usage.] — The manager of a stone 
quarry signed a shipping note, expressing that 
stone was shipped on board the plaintiff’s vessel 
to be carried for the owner of the qiiariyq who, 
however, never appeared. In reality^' it was 
shipped for the purchaser of the stone, the real 
consignee. In an action for freight and demiir- 
rage,""evidence of usage that the quarry owner 
never paid freight or demurrage, was admitted, 
and the question whether the stone was shipped 
for the manager of the qiiany was left to the 
jury u})OU all the circumstances. Fiolienwn v. 
Lauo^ 2 F. & F. 188. 

Indorsing Bills of lading,] — See infra. 

Liability of Charterer — Cesser Clause.]-— Hot- 
withstanding that a charterpa]‘ty provides that 
the liabilities of the charterer arc to cease on the 
vessel being loaded, “the master and owner 
having a lien on the cargo for all freight and 
demuiTage under this charterparty,” the liability 
of the charterer to pay the charterparty freight 
will contiiiuc after the vessel is loaded, if the 
charterparty enables bills of lading to be pre- 
sented in such a form as to make the owner’s 
lien not commensurate with the liability which 
is to ceases ([1891] 1 Q. B. 

625), followed. Ilattsen v. J/areold, 63 L. J., 
Q. B. 744 ; [1894] 1 Q. B. 612; 9 E. 315; 70 
L. T. 475 ; 7 Asp. M. C. 464— C. A. 

Charterers’ Agent collecting Freight — Lia- 
bility to Shipowner.] — On the ship’s arrival the 
charterers’ agent, to whom the ship was addi'essed, 
collected the freight from consignees on d<itlivery 
of the goods, and without authority from master 
or owner compromised a claim for damage to a 
butt of wine by a money payment : — Held, that 
he must account for the full freight to the ship- 
owner. JJroadhead y. YuZe, 9 Ct. of Sess. Gas. 
(3rd ser.) 921. 


Effect of Indorsing Bills of Lading.] — Goods 
shipped at Bombay, on board a ship, were, by the 
bill of lading, to be delivered unto order or to his 
and their assigns, on paying freight for the same. 
The shipper indorsed the bill of lading and for- 
warded it to East India agents in London, who 
indorsed it in blank to their factors in Liverpool, 
On. the arrival of the goods at Liverpool the 
factors presented the bill of lading to the ship- 
owner and received the goods, and he debited 
them with the freight. The factors, without 
having paid the freight, became bankrupt, and 
thereupon the shipowner claimed from them and 
took possession of the goods : — Held, that the 
East India agents were not liable for the freight. 
Tol/iii V. Oraioford^ 5 M. & W. 235. Affirmed, 9 
M. & W. 716 ; 12 L. J., Ex. 490— Ex. Ch. 

Goods were consigned to I. C. & Co. or their 
assigns, “he or they paying freight for the 
same ” ; I. C, & Co. indorsed the bill of lading to 
H., their broker, and then became bankxmpt ; the 
shipowners, in ignorance of the circumstances, 
applied to I. C. & Co. for the freight, and then 
sued K. for it : — Held, that he was liable. Doug a I 
Y. KenMey 11 Moore, 251 ; 3 Bing. 383 ; 4 L. J. 
(O.s.) C. P. 103 ; 28 B. E. 648. 


iii. jUsigiiee^ Agyjyohitce^ or Indorsee. 
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The indorsee of a bill of lading, which directs 
the goods to be delivered to order or to assigns,, 
paying freight, is liable for the freight, though 
he is only acting as broker for the consignee : 
and though twelve months have elapsed since the 
landing of the goods without any demand of 
freight, he is bound not to deliver the goods till 
he knows that freight has been paid. Bell v. 

1 Marsh. 14-6 ; 5 Taunt. 477 ; 3 Camp. 
54.5. See 15 It. E. 261, 

But an. indorsee of a bill of lading, who has 
indorsed the same over before the arrival of the 
vessel and delivery of the cargo, does not, under 
18 19 Yict. c. Ill, s. 1, remain liable for the 

freight, Snmvtliwmte \ , WUluns, 11 C.B. (N.s.) 
842 ; 31 L. J., C. P. 214 ; 5 L. T. 842 : 7 L. T. 65 ; 
10 W. E, 380. 

Eeceiving Goods — Evidence of Promise to 
Pay.] — The master having contracted by the bill 
of lading with the shippers to deliver goods to 
certain persons or their assigns, he or they paying 
fa'eight for the same, the demanding and taking 
of such goods from the master by a purchaser and 
assignee of the bill of lading, without the freight 
having been paid, is evidence of a new contract 
and promise on the part of such purchaser, as 
the ultimate appointee of the shippers for the 
purpose of delivery, to pay the freight. Coch v. 
Taylor, 13 East, "399 ; 2 Camp. 587 ; 12 E. E. 
378. 

Where a ship was chartered on a voyage out 
and home for a specified time, at a certain rate 
of payment on the homeward cargo, in full for 
the hire of the ship for the time, to be paid in 
part by an advance on the ship’s clearing for the 
outward voyage, and the rest on her return, by 
bills payable at a future day ; and, on the loading 
the homeward cargo, a bill of lading was signed 
to deliver the goods to the charterers or their 
assigns, lie or they paying freight for the goods, 
as per charterparty Held, that the indorsees of 
the bill of lading for valuable consideration were 
not liable to the shipowner upon an implied 
assumpsit to pay the freight arising out of the 
receipt of the goods imder the bill of lading. 
Moarsom v. Kymer. 2 M. & S. 303 ; 3 Camp. 549, n.; 
15 E. E. 261. 

Groods being shipped in India for London on 
account of a person there, the bill of lading was 
forwarded to him, and he indorsed it over for j 
value. The bill of lading, signed by the captain, i 
stated the freight to have been paid in Bengal, ; 
but it was found after the above transfer that 
the freight never had been paid, through default 
of the shipper : — Held, that the shipowners, who 
detained the goods, could not claim payment of 
the freiglitfrom the assignees of the bill of lading. 
Ilmoard v. Tnclier, 1 B. & Ad. 712. 

An implied assumpsit for freight, upon the' 
delivery of goods without first receiving thei 
freight, will not lie against three persons for 
whose use the cargo was purchased, but who are 
not the consignees, or holders of the bills of 
lading, and who have assigned all their effects to 
a trustee for the benelit of their creditors and 
themselves, two of them only, without the third, 
receiving the goods as. agents for that trustee. 

■ Binder v. Wllh% 5 Taunt. 61-2,; 1 Marsh. 248. 

,, Uader Spanish Bill of Lading— As- i 

’ ' signs,* * ] — An indorsee of a Spanish bill of lading, 

, to whom the goods have been delivered under 
it, is liable for the freight, although the bill of 
^ laalng ^is for delivery to the consignees, ^without ' 

^ * ' '' , '' '* , i ' * ' I* *'• ' 


saying “or their assigns,” such bills of lading 
appearing by evidence to be usually passed by 
i indorsement, 'Renteria v. Rudlng, M. & M. 511. 

Evidence of 2few Contract.] — A special 

verdict was found, in an action for the recovery 
of freight, that, by a memorandum of charter- 
party, the ship was chartered for a voyage from 
a foreign port to London, to load at the foreign 
port a cargo, and to deliver the same at Ijondon,, 
on payment of a specified freight ; that the shi]y 
received on board a cargo uiuler a bill of latling, 
by which the goods were deliverable to the- 
shipper or liis assigns, he or they paying freight 
for the same as per charterparty : — Held, first, 
that, from an accc}.)tatice of the goods by an 
assignee of the bill of lading, the law cuu'Jd not 
imply a contract by him to pay freight : and that 
no such contract could have been implied, even 
if the bill of lading had made no reference to the- 
charterparty, but had merely specified a sum to be 
paid for freight, though, in the latter case, at all 
events, the facts might be evidence from which 
a jury might find such a contract. Sanders v. 
VanzellerSd G. & D. .580 ; 4 Q. B. 260 ; 2 G. & I). 
244 ; 12 L. J., Ex. 497— Ex. Ch. 

Held, secondly, that the court could not infer 
a contract by the defendant to })ay freight. Ih,. 

Where an indorsee of a bill of lading, or a 
consignee, other than the original charterer, 
becomes liable for fr’eiglit, such liability results, 
not from the original contract of affreightment, 
but from a new contract, the consideration for 
which is the delivery of the goods. Kemp v., 
Clark. 12 Q. B. 647 : 17 L. J., Q^. B. 305 ; 12 Jiir. 
676. 

Ho contract to accept the cargo, or any part of 
it, within a reasonable time, and to pay the 
freight, can he inferred from the mere fact of the 
assignee of the bill of lading presenting it to- 
the captain and demanding the delivery of the 
cargo. IRoller v. Ytmnq, 5 El. & Bl. 755 ; 25- 
L. J., Q. B. 94 ; 3 Jur. (k.s.) 393 ; 4 W. E. 149— 
Ex.^Ch. 

Where, after such a demand by the assignee of 
a bill of lading, the captain delivered a portion 
of the cargo, and then refused to deliver the 
remainder until paid freight for the portion 
already delivered, and the assignee then refused 
to pay any freight until the whole cargo should 
be delivered : — Held, that there was not evidence- 
fr’om which a jury might infer a promise on the 
part of the assignee to pay at once for the portion 
of the cargo delivered. II). 

x^n assignee of a bill of lading, who claims and 
receives goods under it, is bound by the terms- 
of the bill of lading, not only as to the amount 
of freight, but also for demurrage, if he <i.oes- 
not unload the sliip within the time limited by 
the bill of lading, according to its terms, and 
there is a sufficient consideration arising ou the 
claim of the goods by the consignee, from which 
the law will infer a promise by the consignee to- 
pay such demurrage as well as the freight. Sii ndt 
V. Rolerts, 5 D. & L. 460 ; 2 B. 0. Bep. 212 ; IT 
L. J., Q. B. 166; 12 Jur. 518. 

As against Mortgagee.] — S., a partner in a finu 
at Liverpool, and sole owner of the ship “Ellen,”' 
entered into an aiTangement, by which she was,, 
in 1850 and 1851, consigned, daring several 
voyages, to H., a partner in the firm of li. 

C. H., at Hew Orleans, with general instructions, 
to do the best he could, either in loading the 
vessel on freight, or shipping cotton, on the joint- 
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account of H. mid H. Ou these occasions, as is 
usual when cotton is shipped on <accDunt of the 
shipowner, a nominal freight, or “ no freight, 
being owners’ property,” was inserted in the bills 
of lading : but in stating the partnership accounts 
in respect of the sale of the cotton, the current 
rate of freight was charged in favour of S., and 
to the debit of the joint adventure. On the 4th 
of April, 1851. S. wrote to H. -AYehope you 
have brought (xitton, and that the ‘ Ellen ’ has 
arrived. What you do we will confirm.” Again, 
on the 2hth of April, Whatever you do for the 
‘ Ellen ’ will be confirmed by us.” On tlie 8th of 
May, 1851, H. A C. H. shipped ou board the 
'' Ellen ”447 bales of cotton, am I the master signed 
a bill of lading, by which the cotton was “ to be 
delivered unto order or to assigns, lie or they 
paying freight for the said cotton Ls*. per bale, 
being owners’ pro})erty, when draft against same 
is paid, sa 3 ’ B.o'JO/. ily. Sd., with primage and 
average accustomed.” On the Ifitli of May, H. 
A C. H. again shipped 381 bales of cotton, and 
a similar bill of lading wars signed bj!- the master. 
The draft for 3,5i)0Z. D.y. "dated ^ 8th of May, 

1851, was for the invoice price of the cotton, and 
was on the firm of which S. was a iiartner, and 
was purchased, on the day of its date, by the 
])laintiffs, merchants at New Orleans, who'took, 
at the same time, from the shippers, an indorse- 
ment in blank of the first bill of lading, as a 
security for the due payment of the draft." A bill 
of exchange, dated 15th of Ma.y, 1851, for 
3,10J)^, 19.S*. Hd., was in like manner drawn for the 
price of the cotton in the second bill of lading ; 
and that bill of exchange was also })urchased by 
the plaintiifs, the second bill of lading being also 
indorsed to them. In both cases the" cotron was 
purchased of third parties, and not of the plain- 
tiffs. These bills, when due, were dishonoured 
by 8., and taken up by the plaintiffs. Ou the 
10th of May, 1851, >S., being indebted to the defen- 
dants, assigned to them the " Ellon ” by way of 
mortgage, with all her freight and earnings, with 
power of sale and authority to receive freight. 
The Ellen ” arrived at Liverpool on the 28th of 
July, 1851, when the defendants took possession 
of her and her cargo, and claimed from the plain- 
tiffs, as indorsees of the bills of lading, payment 
of the current rate of freight. The' plaintiffs 
teiKlei’ed the amount of freight reserved by the 
bills of lading, which being refused they paid the 
amount claimed under protest, and brought an 
action for money received to their use :-^Held, 
that the plaintiffs were entitled to recover, since 
the circumstances shewed a clear authority from 
8. to H. to ship the cotton upon the termsVff the 
bills of lading : and although the second of these 
bills was signed after the mortgage, yet it did 
not invalidate the transaction "as against the 
plaintiffs, who took the bills bona fide, "and with- 
out notice. Broicn v. SortJi, S Ex. 1 : 22 L, J , 
Ex, 49. 

Custom as to Discount.] — A bill of lading 
expresseil that goods shipped at Kewcastle were 
deliverable at Liverpool to order or assigns, "he 
or they paying freight for the goods five-eighths 
of a penny sterling per pound, with 5 per"cent. 
primage and average accustomed.” By the usual 
custom of the trade at Liverpool, three months’ 
interest or discount is deducted from freights 
paj'able under bills of lading on goods coming 
from certain ports, including Newcastle. An 
assignee of a bill of lading having received the 
goods, the shipowner claimed the freight without 
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any deduction, contending that the custom was 
not binding in law, as contradicting the written 
coutracL The assignee paid the freight, less the 
discount : — Held, that the custom was binding, 
and explained the bill of ladinsr. Jinnon v. 
Ihjrm, 3 EL & BL 703 : 2 C. L. IL l"599 : 23 L. J., 
Q. B, rsl3 ; 18 Jur. 700 ; 2 W, E. 471. 

Assignee of Ereiglit or Consignee of Goods.] 
— Where, a bill of lading, goods were to be 
delivered “ to A., net proceeds paid to T. or to 
his assigns, he or thej' paying freight for the 
goods as per charterparty " ’ : — Held, that the 
freight was to be paid by A., and that the nett 
proceeds to be paid to T. were what remained 
after such freight and other charges had been 
satisfied. Adavi^ 5 Moore, 280: 2 

Br. A B. 450. 

c. Time, 

Freight Payable in London.] — The words 
“ freight payable in London ” in a bill of lading 
define the place only, not the time, of paj’-ment, 
Kmll V. Jkirnett, 25 W. E. 305, 

Goods Tvere put on board a shi}> consigned for 
Calcutta, at 39.sf. per ton, “ pajmble in London ” : 
— Held, that it was for the jury to say from the 
siirroimding circumstances whether the contract 
was a contract for freight, contingent!}" on the 
ship’s arrival at her destination, or for a sum 
payable on the receipt of the goods on board of 
her, Lidfiett Y.Ferrin, 11 0. B. (2T.s.) 362: 2 
F. A E. 763, 

Delivery of Cargo and Payment — Concurrent 
Acts.] — By the terms of a bill of lading, freight 
was to be paid “ one- third in cash on arrival at 
B., and two-thirds on right delivery of the cargo, 
by good and approved bills payable in London at 
four months, or cash, deducting usual interest, at 
the option of the shippers.” The vessel arrived at 
B. The one-third freight was paid, and the con- 
signee of the cargo declared his election to pay 
the remaining two- thirds in cash, less interest : 
— Held, that the delivery of the cargo and 
payment of the balance of the freight were to be 
concurrent acts, and that the master was not 
bound to deliver the cargo unless the consignee 
paid or was ready and willing at the same time 
to pay the balance of the freight. Paynter v. 
James, 18 L. T. 449 ; 16 W. E. 768—Ex. Oh. 
Affirming L. R. 2 C. P, 348. 

Delivery of Bill of Lading.] — A declaration 
stated that, in consideration that the plaintiff 
had taken the defendant’s goods on board his 
ship to be carried to A., he promised to pay the 
money due for freight and carriage of the same 
on the delivery of the bill of lading, and that the 
bill of lading was delivered, by reason whereof 
he became liable to pay a large sum for freight 
and carriage of the goods; — Held, bad, because 
it did not appear that anything became due for 
freight on the delivery of the bill of lading. 
JUalmj V. 1)1X071, 2 Bos. A P. 321. 

Unloading or Bight Delivery of Cargo,] — 

A charterparty provided tlia,fc freights should 
become payable on the unloading or right 
delivery of a cargo, one-third in ■ cash aud the 
remainder by approved acceptances at three 
months, or cash equal thereto, but under certain 
circumstances the vessel was to be taken on hir& 
at a certain rate,, payment to be made in cash on 
account of three months’ hire and the balance oil 
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the weather made no difference, and that the 
one-third of the freidit was payable. Price v. 
Lhnnqrtone, 53 L. J..'Q. B. 118 ; D Q. B. I). 679 : 
47 L. T. 629 ; 5 Asp. ‘M. C. 13—0. A. _ 

The word port ” in a charterpart}’' is to be 
understood in its popular, or business, or com- 
mercial sense ; it does- not in such a document 
necessarily mean the port as defined for revenue 
or pilotage purposes. Tests for determining the 
business meaning of the word “port” considered. 
Pardon Salluuj-dilp Ch. v. ITicMe^ 15 B. D, 
580 ; 53 L. T. 795 ; 5 Asp. M. C. 499— G. A. 

A charterparty provided that a ship should 
load a cargo of coals at Gai'diff. and then proceed 
to Bombay, the freight to be paid two-thirds in 
cash “ten. days after the final sailing of the 
vessel from her last port in Great .Britain,” anti 
the remainder in cash on delivery of the cargo. 
The ship loaded the coals in the .Bute docks, at 
Cardiff, and, having cleared at the custom- 
house, started on her voyage to Bomliay. She 
proceeded down the aitifioial channel leading 
from the docks to the river Taff, and, when 
about 300 yards beyond the junction of the 
channel with the river, she came into collision 
with a steamer, and w^as so much injured that 
she was compelled to return the next day to the 
docks for rGi)ai]'s Held, that at the time of 
the collision the ship wms not outside the limits 
of the port, in the popular, business, or com- 
mercial sense of the woixl ; that, consequently, 
she had not finally sailed from her last port ; 
and that no freight was payable. Ib. 

And see Cases cols. 3{)8 seq., tit. 2. Whex 
Payable. 


the ship's return. The vship having loaded a cargo 
of guaiio at Baklanha Bay, proceeded therewith to 
England, and, under the charterer's instructions, 
w’ent to Southampton to discharge her cargo. The 
charterers wrote to the captain there, stating that 
without prejudice to the charterparty, or any 
dispute connected with the ship, their wishes 
wmre that it should be landed and w^arehoused in 
the Southampton docks in bulk, which "was ac- 
oordingiy done ; — Held, that, upon such landing 
of the cargo, the balance of the freight became 
payable. Femclch v. Boyd, 15 M. & W. 632. 

Final Loading.] — The term “final loading of 
a vessel from the port of loading,” stated in a 
•charterpartj" as the period for payment of freight 
or a part of it, means the final departure from 
the port, and being at sea ready to proceed on 
her voyage, and not nierel3>^ having the clearances 
on board and beino: ready to sail, lloelandta v. 
Harrison, 9 Ex. 441 ; 2 C. L. K. 995 ; 23 L. J., 
Ex. 169. 


Months.] — ^\Yhere a ship is freighted by the 
month, the months are calendar, not lunar ones. 
Jolly V. Youny, 1 Esp. 186. 

Monthly Freight Payable in Advance — Lia- 
bility — Termination of Hiring.] — By a charter- 
party it was provided that the charterer should 
pay freight “ at the rate of 709^. per calendar 
month . . . and at and after the same rate 
■for any part of a month, hire to continue until 
her re-delivery to the owner, payment for the 
said hire to be made in cash monthly in advance.” 
It "Was also provided that the owner should have 
a lien upon cargoes and sub-freight for any 
amount due to him under the charter, and that 
the charterer should have a lien on the ship for 
all moneys paid in advance and not earned : — 
Held (reversing the judgment of Mathew, J., 
■disseutiente Bmith, L.J.), that the charterer was 
bound to pay the full freight in advance at the 
beginning of each month, although it might be 
probalde that the hire would not continue for 
the whole month. Tomioller v. Smith, 77 L. T. 
277--0. A. 


d. Hanner. 
i. Admnee of Freight. 

Condition Precedent — Failure of Voyage — 
Eepayment.] — A ship was chartered for a home- 
w^ard voyage from Calcutta, with an option to 
the charterers to send her on an. intermediate 
voyage, “freight to be paid as follows : l,20oZ. 
to be advanced to the master, and to be de- 
ducted, together with per cent, commission 
on the amount advanced and cost of insurance, 
from freight and settlement thereof, ami the 
remainder on right delivery at port of discharge,” 
The master was also “ to sign bills of lading 
at any current rate of freight required, with- 
out prejudice to the charterparty, but not under 
the chartered rates, unless the di.fference be paid 
in cash.” The charterers elected to send the 
vessel on an intermediate voyage, and paid the 
1,200<5., and required the master to sign bills of 
lading below' the cbaiiered rates. Tlie differ- 
ence, amounting to 737^., w'as demamled from 
them by the master, but they refused to pay it, 
claiming to set off against it the advances made 
on account of tiic vessel. The vessel was lost on 
her way to the intermediate port : — Held, that a 
payment in advance on account of freight can- 
not be recovered, even though the voyage fails;, 
and that according to the teiiiis of the c]iarte.r- 
party the pa^uiient of the difference w^is to be a 
payment in the nature of freight, so that if the 
chaiterers had paid the diff’e.rence in advance, 
they w'ould not have been entitled to recover it ; 
and that therefore the shipowmer was entitled 
to recover the amount from them, notwith- 
standing the failure of the voyage. Borne v. 
Schiller, 40 L. J., Ex. 177 : L. B.. 6 Ex. 319 ; 25 
L.T. 211 ; 19 W. E. 1114 ; 1 Asp. M. C. Ill- 
Ex, Oh. 8ee Watson v. ShanMand, infm. 


“Port’’ — Final Sailing of Ship from last 
Port.] — By the terms of a charterparty the 
owmers wmre entitled to an advance of one-third 
of the freight within eight days “from final 
sailing of ibe vessel from her last port in United 
Kingdom.” The vessel w'as loaded at Penarth 
dock, and w'as tow^ed by a steam-tug seven or 
eight miles, bringing her out about three miles 
into the Bristol Channel. She there cast anchor, 
as the weather w'as threatening. While she w'as 
lying at anchor a storm broke her cables, and 
she ultimately ran ashore on Penarth beach, and 
the cargo was spoiled. The vessel had never 
been beyond the limits of the port of Cardiff as 
defined for fiscal purposes, but she had left what, 
for commercial purposes, is considered the port, 
and had been o.ut at sea. -She went ashore-wuthin 
the limits of the port in its commercial sense. 
•The owners sued for one-third of the freight, and 
the charterers resisted the claim on the ground 
that the vessel had never sailed from her last 
poH in the XJnited Kingdom : — Held, that the 
word “port” must ,be, taken in its ordinary 
commercial sen.se, and that as the vessel had got 
-out to sea without any intention of returning, 
she must betaken to have finally sailed from her 
last port, that her being driveii back into it by 
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Freight or Loan.]— A charterparty for a 

Yoyaire to B., to loatl tliere a cargo of rice, and 
procS?d therewith to London, contained the fol- 
lowing stipulations Cash for ship’s disburse- 
ments to be advanced to the extent of 300iJ., free , 
of interest, but subject to insurance and com- ; 
mission ; the freight to lie paid on unloading and 
ri^dit delivery of the cargo.” Whilst the ship 
was at B.. the charterer's agent advanced to the 
captain cash for the ship's disbursements, and 
the captain drew a bill of exchange for the 
amount upon the owners. On her voyage home- 
ward tlie shi}) was lost, and the owners refused 
to accept the bill. In an action bv the charterer 
against the shipowners to recover the amount; — 
Held, that the advance was in part ])ayment 
of freight, and not a loan, and therefore ^ not 
recoverable. v. SMd>d. 7 LI. & Bl. ; 

2G L. J., Q. B. 205 ; l-J Jur. (x.S.) 715 ; 5 W. E. 
53G. 

Loading and Sailing. ]~A debtor gave 

to his creditors the following order, addressed to 
B. “ Please to pay H. & P. (on the • Boyal Oak’ 
being loaded and sailed), out of the advance, 
73Z. ” ; and B. signed it, “ We agree to the above, 
B. & Co.” The ship having loaded, crossed the 
bar of Sunderland harbour, when the captain 
left her and went ashore to get the ship’s papers 
and sign the liills of lading ; the ship_ in the 
meantime stood oE and on under easy sail, wait- 
ing for the captain’s return : — Held, first, that the 
loading and sailing of the ship were conditions 
precedent to the payment of the money. Ilud- 
iion V. Jdlltoii, 6 El. & Bl. 565 : 26 L. J., Q. B. 27 ; 
2 Jur. (N.s.) 784. 

Held, secondly, that the ship had not sailed, 

n. 

Seaworthiness.] — A declaration for 

freight on a charterparty, whereby the ship, 
being tight and every way fitted for the voyage, 
should, at Sunderland, load a cargo of coals, and 
proceed to Constantinople, being paid freight on 
the quantity delivered, “ one-fourth of the freight 
to be advanced to the owners’ agent in London, 
on the ship having sailed, less five per cent, 
thereon for assurance, interest and comniission,” 
averred that the defendant caused the ship to be 
loaded with a cargo of coals, and that she, being 
so loaded, sailed for C., pursuant to the charter- 
party. Plea, that the ship was not, at the 
commencement of the voyage, tight and every 
way fitted for the voyage, and that by reason 
thereof the ship and cargo were lost : — Held, 
that the plea was not a good jilea in avoidance 
of circuity of action, as the damage sustained by 
the defendant was not necessarily iilentical in 
amount with the sum claimed by the plaint iif ; 
but that it was a bar to the action, on the 
ground that the advance of the freight had 
never become pavalile. Thomp.'ion v. 5 

EL & BL 209 ; 24 L. J., Q. B- 340 ; 1 Jur. (N.S.) 
779 ; 3 W. E, .505. 

Eeadiness of Ship — Captain’s Attend- 
ance.] — A charterparty contained stipulations, 
that the captain should attend . daily at the 
brokers’ office to sign bills of lading ; that the 
ship should take on board all such lawful goods 
as the charterers might require ; and then pro- 
ceeded In consideration whereof the char- 
terers agree to ])ay freight for the use and hire 
of the ship 1,400Z„ with a gratuity of 25 guineas 
to the master payable before leaving London.” 
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Then followed this clause “ The owner agrees, 

I that the ship shall be ready to sail at the expiin- 
1 tion of the laying days, or sooner if require I by 
I the charterers. If the ship is not ready, either 
on the owner’s or the charterer’s part, at the 
above-named dates, then demurrage to l^e paid 
by the party in default at the rate of 71. per 
diem. The ship to be ready on or before the lOfch 
November, or the charterers to have the option 
of cancelling this agreement.” The freight was 
stipulated to be paid, partly by bills of latlmg, 
at the port of destination, to the extent ot 800/.,, 
and balance of 600L in cash, less seventy days’ 
discount from the day of clearing from London : 
—Held, that the stipulations, on the part of the 
owner, were not conditions precedent to his 
right to sue for the 600Z. as soon as the ship 
sirould have cleared from London. Seeger v. 
JJuMe, 8 C. B. (N.S.) 72 ; 30 L. J., 0, P. 65 : 7 
Jur. (N.S.) 239; 3 I.. T. 478; 9 W. E. 166— Lx. Gh. 

Ship lost— Advance Freight to he Paid “ if: 
required.”] — A charterparty provided that 
freight should be paid on unloading and right 
delivery of cargo, “one-third freight, if required,, 
to be advanced, less three per cent, for interest 
and insurance.” The ship was lost on the day 
of sailing, and shortly after the loss the ship- 
owners demanded the advance freight : Held, 
in an action by the shipowners to recover the 
advance freight, that the charterers were ^not 
liable. HmWi v. 60 L. J., Q. B, 621 

ri891] 1 Q. B. 742 ; 64 L. T.436 ; 39 W. E. 466 ; 

7 Asp. M. C. 7— C. A. 

“ Vessel lost or not lost ’’—Damages for 

Loss of Ship.]— A stipulation in a charterparty 
that four-fifths of the freight should be paid in 
advance — “ vessel lost or not lost ” — does not. 
prevent the charterer from recovering tliat 
amount as damages from the shipowner upon a, 
loss of the vessel owing to negligence. Qmtt 
Indiari Penhisidar By. v. Turnbull, 1 Cab, & E.. 
595 ; 53 L. T. 325 ; 33 W. E. 874 ; 5 Asp. M. 0. 
46.5. 

— Date of Loss— Eeturn of Freight.]— By 
a charterparty for a voyage from the port of 
London to Calcutta and back on the usual terms, 
it was further ag.reed that the freighter, if he 
thought proper, might hire the vessel for am 
intermediate voyage within certain limits, for- : 
not less than six months ; that, in that event, 
the master should refit the vessel for such voyage, 
and the complement of men should be kept up, 
and all necessaries provided ; in consideration of 
which the freighter agreed to pay the owner of 
such voyage at the rate of IL a ton per month 
on the ship’s tonnage, and to pay four months- 
of such hire in advance ; and at the end of six 
months two further months’ pay, and so in 
every succeeding twm months ; atid the balance- 
due at the termination of such hiring in cash or 
approved bills. It was farther stipulated, that, 
if the vessel should be lost or captured, the- 
freight by time shouH be payable up to the; 
period when she should be so lost, or captured^ 
or last heard of ;— Held, that, under the former ;; 
clauses of this agreement, the freighter could not; . 
claim a return of any part of the four months’;: 
advance, on the vessel being lost within that 
period ; but that the advance, being in respect; ; 
of freight, was absolute ; and that the stipula- 
tion on this head was not qualified by the subse- 
quent clause. Smnden v. Brew, 3 B, k, Ad. 445.. 
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the amount so advanced upon his hills oE lading.” 
While the ship was at Calcutta preparing for the 
voyage, various advances for the ship's ordinary 
-disburseinents were made by the indorsees of 
the chart crparty, and the master gave them on 
account of such advances a bill draum on the ship- 
■owners. They refused to accept the bill, on the 
ground that the master had no jiower to give it, 
iiud that umlcr tlie charterparty the indorsees 
should liave e-fibeted an insurance on freight to 
the amount of their advances. No such insur- 
ance was, however, effect c<i, though they lia<l 
Time to insure after notice of the refusal to 
accept The bill. Tlic ship having been lost on the 
voyage to the United Kingdom, the indorsees 
bri night an action to recover the amount of 
their" advances : — Held, tiiat under the cliarter- 
])arty tlic shipowners had a riglit to rely on an 
in.-^urance upon the advances being made by the 
indorsees, w’no laid stipulated for and received 
the right to cliarge the premium ; and that the}^ 
having chosen not to insui'c must bear the loss. 
Ih. 

Advance on Account of Freight — Bill — liability 
'Of Owners.] — A charterparty made in Scotland, 
stipulated that money up to lOOOL should be 
advanced at Calcutta on account of f j’ciglit. The 
charterers’ agents there advanced 800^. for the 
ship’s disbursements, and took a bill drawn bj^ 
the master on the charterers for that sum. The | 
•charterers accepted the bill, but susjiencled pay- 1 
meiits, and the bill was never paid. In an action j 
by an indorsee against the shipowners, as liable in j 
recourse, and as liavirig received the benefit of | 
the advance, which he alleged Avas necessary | 
Held, tliat the charterers’ agents being con- i 
•signees of the cargo, and taking delivery of it, ' 
were bound to make the advance on account of 
■freiglit, and that there was no liability on the 
shipowners. KortJi Bault v. BJornstrom, 

5 Ct. of Sess. Gas. (3rd ser.) 24. 

Monthly Freight payable in advance — Termi- 
nation of Hiring during the Month.] — See 

Timnelier v. Smith.; supra, col. 407. 

ii. Bill of Bjocliunge, 

Hot Honoured — Ho Discharge.] — ^A¥here there 
is a charterparty covenanting for payment of 
freight on a right and true delivery of the goods 
at a foreign port, the freighter is not discharged 
by the master there taking fi’om the freighter’s 
agent, who was furnished with funds to paj' him 
the fi’eight, a bill of exchange upon a third 
person, by w-liom it is accepted, if the bill is not 
duly honoured, although the agent fails with the 
amount of the freight in his hands, unless the 
master had the offer of a cash payment, and pre- 
ferred the bill for his own convenience. Jlarslt 
v, Ped<ln\ 4 Camp. 257. 

A., wishing to send goods to B. at X., em- 
ployed C. to cany and deliver them to B., and 
engaged to pay C. for the freight : 0., on deliver- 
ing them according to the order, took a bill 
of exchange from B., draiAm on A., which bill 
was never paid : — Held, that A. was liable to 
pay the amount of the freight to 0., notwith- 
standing the bill of exchange. Tajfleg v. i/hr- 
terns. 8 Term Rep. 451. 

Taken instead of Money — Otherwise.] — 

If, in a ease where there is no charterparty, the 
captain of a ship delivers' a cargo, and, as the 
- best thing he can do for all parties under existingl 


circumstances, takes a bill of the agent of the 
persons to whom the cargo on board belongs 
for the amount of the freight, this does not 
discharge the owners of the cargo, but they are 
liable for freight if the bill is dishonoured ; 
but if it appears from the other side that he 
might have had his money of the agent, and 
chose to take the bill, it is otherwise. Strong v. 
HarU 6 B. & C. 160 ; 9 D. & R. 189 ; 2 Oar. P. 
55 ; 5 L. J. (o.s.) K. B. 82 ; 30 E. E. 272. See 
also JAi/vsA V. Peddei% supra. 

To Master.] — A., a broker in London, offered 
the master of a ship (who Avas half owner) a 
cheque for the balance due to the owners for 
freight received for them by A. This the master 
refused, but at his request A. opened a credit for 
part of the amount in favour of H. with a bank 
in New Brunswick. H. received the money, and 
drew a bill for the amount in favour of the bank 
upon A., Avho paid it at its maturity : — Held, 
that this Avas such a payment of freight, pro 
tanto, by A. to the master as bound the other 
owners. Anderson v. liillieS; 12 C. B. 499 ; 21 
L. J., C. P. 150 ; 16 Jur. 819. 

Approved Bills — negotiation of.] — 8ee Morn- 
castles. Barren^ infra, col. 439. 


According to Bill of Lading or Charterparty.] 
— A charterparty stipulated that the ship should 
load a cargo of coal at Cardiff and proceed to 
Pernambuco, and there deliver the same and 
aftei’AAmrds receive a full cargo of sugar and 
other merchandise, and therewith proceed to a 
safe port in the United Kingdom, and deliver 
the same on being paid freight at the rate of 60.?. 
per ton of twenty cwt. net for sugar, and for 
other produce at a rate proportionate thereto, 
being in full for the round. “ The freight to be 
paid in the folloAA’ing manner ; 150Z. on signing 
bills of lading at Cardiff*, cash for the disburse- 
ments abroad at the current rate of exchange, 
and the remainder on the delivery of the cargo. 
The master to sign bills for each cargo at any 
rate of freight that might be tendered. The 
OAAuiers to have a lien on the homeward cargo 
for all freight and demurrage that might accrue 
thereon, to the extent of the bill of lading 
freight, but the difference, if any, to be x>aid 
at the port of loading by captain’s draft on 
charterer’s, at usance, which they agreed to 
accept and pay on consignee at loacling port 
agreeing to the amount ” : — Held, that the two 
clauses were not inconsistent, their meaning 
being, that if the bill of lading freight was less 
than the charter freight, the difference was to 
be paid at the port of loading by the captain’s 
draft on the charterers, at usance, if the con- 
signee settled the amount, otherwise at the port 
of delivery. Santos v, Bricc\ 6 H. & N. 290 ; 30 
L. J., Ex. 108. 

By a charterparty hetAveen the defendant and 
H., a ship was chartered to proceed to Madras, 
and load a cargo there from the agents of H., 
and being so loaded, proceed to London, and 
deliver the same, on being paid freight, at sL 16^. 
a ton, the captain to sign bills of lading for his 
cargo for any rate of freight required; without 
prejudice, to this charterparty. S., who acted as 
agent to H, at Madras, in respect of the charter- 
party, by his directions purchased sugars and 
1 loaded them oh board, and the captain, at the 


iii. Other Cases. 
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ading deliverable tons, the tallow and hides not to exceed 80 tons, 
ton freight. H. and being so loaded, i)roceed theiowith to 
laid- tor the sugar. London, and deliver the same on being paul 
London Held, freight as follows : for wool pressed, t welvo-ci,ghth& 
London who represented of a penny per pound; '“f 

■ment of eighths of a penny per pound ; tallow , M. pei 
ton; bark, U. per ton ; imies, 2/. per ton ; one- 
third to be paid in cash on unloading, the 
remainder by bills at two; r 

took on board a few goods at Poid P bilip v an.cl 
obtained leave, wdthoiit prejudice to the^chartei^ 
to go to Sydney, where she was loaded rail, and 
returned to Xiondon with 61 toiis of "wool only, 
the obligee of a and a large quantity of dead weight. Iii^aB 
ship and freight action for not loading at Fort 1 hilip, according 
in the court" of to the tenor of the charter : —Held, that 
ship and freight, terms of the chart erparty meant that t ie ship- 
jommanding the owners should be paid 

3 proceeds of the ward cargo, consisting ot 180 tons of baik 
d the defendants tallow, and hides, and the residue ot wool, and 
' due for freight, that damages were to be calcuh-deii on that basis, 
court, and that Cocltbwni x. Alexander, G G. L. /J1 ; 16 1^, 

. as the court of C. P. "4. i i n 

cifle all questions Held, also, that under the words other legal 
j idea was .a good merchandise,” the charterer was at liberty to 
Hace V. Potts, 5 ship any lawful article he pleased, due regard 
25 • 3 W. ll. 574 being paid to the safety of the vessel, but was. 

bound to pay the same amount ot treight as the 
vessel would liave earned if loaded within the 
lusband — Bank- terms of the charterparty. Ih. 
jrs’ LiabUity.]— Where a ship is chartered to bring home a- 
, broker to collect cargo of enumerated articles, at rates of imght 
authority, and spedtied, and such articles are not pToyidecl 
,y thereof. The 'by the charter, the freight must be paid upon 
id retained it in average quantities of such articles ; and thiSy 
10 ship’s husband whether the ship returns empty or laden with a 
id the trustees of cargo of articles of a diiierent nature and quality 
disbursements fi.om those enumerated in the charter. Capper 
Leaded compensa- y. Forster, 3 Bing. (N.C.) 1)38; 3 Scott, 129 ; 3 


request of S., signed a bill oi 
to the order of S., at \l. p 
stopped payment, and never 
The sugar " having arri'— 
that S. or the parties in 
him w'ere entitled to the sugar on pa)^ 
the bill of lading freight. v. 

4. TT Xr 381 : 28 L. J., Ex. 278 ; 7 W. Ik 41b. 
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tliere, BOU/. milj ; twenty-five ihiys were allowed 
for imloading. " The plaintiff arrived at F. June 
the 2nd, and, an enemy being- in possession of 
the river, commenced onload ing there. The 
vessel was detained at F.. partly for the con- 
venience of the defendants, and partly by bad 
weather, till August 2oth, <and by that time had 
liischarged seven-eighths of her cargo. The enemy 
tiie^i having quitted the river, she entered 0., 
where she (Uscharged the remaining eighth of 
her cargo. In July the defendants' agent at 0. 
gave tiie plaintiff a bill for tlic larger freight, 
ill September, the vessel obraiiieil, at 0., a full 
cargo for England : — Held, that the plaintiff’s 
were entitled to the larger freight, ami to demur- 
rage from the 28th of June. GihhenHx. JJuimon^ 
I Bing. (x.C.) 283 ; 1 Scott, 188 : d L. J,, C. IM 1. 

A charterparty provided that a ship should 
sail to ain" safe island or islands on the south- 
west coast of Africa, agreeably to instructions 
which were to be given to the captain in due 
time by the cliartei'ers or their agents, and there 
load from the factors of the charterers a full 
cargo of guano or other lawful produce, which 
the charterers bound themselves to provide, and 
being so loaded, to jiroceed therewith to a safe 
port in the United Kingdom, and deliver the 
same, on being paid freight at 8/. 18«s*. per ton, 
the freight to be paid on unloading and right 
delivery of the cargo, one-third in cash on arrival 
at port of destination, and the ' remainder by 
approved acceptances of three months, or casli 
equal thereto. And it was also agreed, that in 
case tlie charterers’ agents should be unable to 
furnish a cargo of guano at the ports or ])laces 
therein provided, they should have power to send 
the ship to any otlier safe port or ports, place or 
places, for obtaining a cargo of guano in the 
manner aforesaid, or of other goods, in wliich 
case they were to pay for such service as hire for 
the ship after the rate of 15**, (id. per ton per 
month, such pay or hire to commence from the 
day of the ship’s clearing out\vards at the 
Custom-house, London, and to terminate upon 
the ship’s return to her x>ort of delivery as there- 
inbefore provided for, and the dischai’ge of the 
cargo. If the freighters’ agents intemled so to 
employ the ship they were to give the master 
written notice, of such their intention, on pro- 
duction whereof the freighters engaged to pay 
the owner in cash on account three months’ pay 
for the' hire of the ship, and the balance to 
be x>akl on the ship’s return. The charterers 
instructed their agent on the south-west coast 
of Africa that the ship should proceed according 
to his instructions, and that in case she couhi 
not find a cargo, she should xiroceed where he 
deemed it likely to procure one. The ship sailed 
pursuant to the charterers’ directions to an island 
on the south-west coast of Africa, where the 
agent met her, and informed the captain that 
there wars no guano to be hatl there, and that she 
must procure a cargo in 8aldaiiha Bay (another 
place on the same coast), and must procee<[ to 
the Oax>e for a licence to load a cargo there. 
The ship accordingly sailed for the Cape, but 
being there required to enter into an engagement 
to sign and hand over bills of lading for the 
cargo as a security for the charges of the licence, 
the captain refusoil to do so unless the agent 
would make the freight payable according to the 
time employed, instead of according to the 
weight of the cargo, and the latter accordingly 
gave the captain notice that he engaged him 
upon time, according to the latter clause, of the 

’ , ' iox44 xiti. 


XIII. Freight. 418 

charterparty : — Held, that this clause had come 
into operation,- and that the time freight was 
recoverable. JS'enwich v. Botfd, 15 M. A W. 
082. 

Sub-charter at higher Bate,] — The plaintiff 
by charterparty agreed with (>. to convey corn 
at Av. 6^. a quarter ; G. made a sub-chaitcr with 
S., who consigned corn to the defendants under 
bills of lading, by which they were to pay 6.s\ a 
quarter freight, and gave them notice to retain 
U, tkf. a quarter for him. The plaintiff having' 
sued for freight at 6.s*. per qiuxrter : — Held, that 
be was entitled to recover only 4.s‘. Cxi. Mioheti- 
txm V. Bet^hie, 0 Bing. ,190 ; 8 M. & P. 442. 

Alteration.] — A ship was chartere<l from 
London to Bombay, addressed to G, A Co., the 
charterer’s agents at the latter place ; and it. was 
stipulated by another charterparty of the same 
date, that the shif) should discharge her, cargo 
at Bombay, and then take in a liomeward 
cargo, the charterer agreeing to pay freight n.s 
to one-half of .the cargo at '61. ]>er ton, and as to 
the rest, at the current rate “of freight when the 
ship should be loading. It was also agreed,. that 
the master of the ship and the agents at Bombay 
should be at liberty to make such alterations in 
the charterparty as they might mutually think 
proper, without prejudice to the agreement. 
Shortly after the arrival of the ship at Bombay, 
G. & Co. agreed, bj^' a memorandum inck)rse<l on 
the charterparty, that, before loailing her home- 
ward cargo, the ship might proceed to Aden with 
goveriimenc coals and stores, and return to Bom- 
bay with all possible despatch. The plaintiff' 
accordingly entered into a charterparty with 
the East India Company, and the ship proceeded, 
to Aden, and returned thence, having earned 
freight, which was paid to the jfiaintiff : — Held, 
that G. & Go. had authority to permit the voyage 
to Aden, and that the charterer was bound b}’* 
tlie alteration in the charterparty ; and, there- 
fore, that he was bound to pay the charter rate 
of 61. per ton for half the cargo, although that . 
c.N:ceeded the current rate of freight at the time, 
of loading, and although the alteration might . 
be prejudicial to him ; and that he was not 
entitled to bring into the account the freight 
earned by the owners of the Aden voyage. 
W/f/fjhis V. JoJiMton, 14 M. &; W. <>09 ; 15 L. 

Ex. 202. 

“In full for the Voyage’’ — Subordinate 
Cargoes.] — By a charterparty it was agreed that 
a sbif> should proceed to Pernambuco, and there 
load from the factors of the freighters — having 
first discharged her cargo, if any — any legal 
merchandise, to the extent of a full cargo, that 
the freighters might have for shipment, and 
should proceed therewith to Valparaiso, a legal 
port between Valparaiso and Guayaquil, and 
Guayaquil, all or any, and there discharge the 
cargo laden on board at Pernambuco, and at the 
port between Valparaiso and Guayaquil (anrl 
Guayaquil) inclusive; also discharge any goods 
taken on board at Valparaiso for that x^urpose. 
and at any and all the aforesaid ports .should 
receive and take on board a full and complete 
cargo of legal merchandise, and therewith pro- 
ceed to Cork or Falmouth for orders to discharge, 
and deliver the same agreeably to bills of lading, 
on being paid -freight at and after the rate of 
5^. 3,^. per ton, such freight to be ^xaid in full for 
the voyage, the cargos froni Pernambuco being 

■ ' 14 
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master of the defendant’s ship ‘‘ to take on hoard, 
from the hulk the cargo put on board of her, 
forming the cargo brought to Valparaiso by the 
‘Oriente,’ being 470 tons of guano, more or 
less,” and proceed with the same to its destina- 
tion, agreeing to pay tyl. 2.s'. Qd. freight for every 
ton delivered. A dispute arose as to the^ quantity 
of guano put on board, the defendant’s master 
alleging it was much less than 470 tons, and the 
captain of the disabled ship saying it was that 
quantity. Uitirnately the latter signed a bill of 
lading, ciescribing the guano shipped as part of 
the original cargo, the consignees “paying freight 
for the guano oil 470 tons, as per charterparty.” 
It turned out that only B44 tons of guano had 
been shipped :~Held, that the captain had no 
authority to bind the owners of the cargo to pay 
freight for more than the quantity of guano 
actually shipped, and consequently that the 
indorsees of the bill of lading were entitled to 
have the cargo delivered on payment of the 
freight of 344 tons. Gibfjs v. 2 H. N, 

22 f 26 L. J., Ex. 286 ; 3 Jur. (N.S.) 543 ; 5 W. R. 
608. 


•freight free, as well as those goods shipped at 
Valparaiso, if any, for the ports at which the 
Tessel should load her homeward cargo. The 
ship took in cargo at Pernambuco, which was 
discharged at Valparaiso. At Valparaiso she 
took on board goods belonging to the freighters, 
and also to other merchants, for Paita (a port 
'between Valparaiso and G-uayaquil) and Guaya- 
quil, part of which was to be discharged there 
and the rest to be carried to England. ISio part 
of the homeward cargo was put on board at 
Paita .'—Held, that the stipulated freight of 
51, 5s, covered the whole voyage, the general 
words of the charterparty “in full for the 
•voyage ” not being controlled by the clause fol- 
lowing, and that the owner was not entitled to 
freight for the goods carried from Valparaiso to 
Paita, although no part of the homeward cargo 
was loaded at the last-mentioned place. Sioeet- 
huj Y,jDartlie.z, 14 C. B. 538 ; 23 L. J.,C. P. 131 ; j 
18 Jur. 958 : 2 W. R. 414. 


Measurement.] — By a charterparty it was 

agreed that a ship should sail to Bombay and 
there load a full cargo of cotton, and proceed 
with it to Liverpool and deliver the same on 
being paid freight at the rate of 15s. per ton of 
fifty cubic feet delivered.” The ship received 
at Bombay, and carried to Liverpool, a full cargo 
of cotton : the cargo was packed at Bombay, as 
is customary, in compressed bales, and expanded 
greatly on being unloaded at Liverpool : — Held, 


of the goods ■ when shipped, and not when 
delivered. JJuokle v. Xtioop, 36 L. J., Ex. 223 ; 
L. E. 2 Ex. 333 ; 16 L. T. 571 ; 15 W. E. 999— 
Ex. Ch. 

By a charterparty it was agreed that “ a ship 
should load a cargo and proceed to a port in 
Great Britain, and deliver the same on being 
paid freight at and after the rate of 35, s*. per 180 
cubic feet (English) taken on Ixmrd, as per 
Gothenburg custom ” Held, that the freight 
was to be ascertained by measuring the cargo, 
according to the method used at Gothenburg, 
and not according to the method used at the port 
of discharge. T/ie Skandinav, 51 L. J,, Adm. 


could prove by evidence to have been paid 
for ships on the same voyage or passage by 
water, when the vessel passed Elsinore, but not 
less than 90, s*. per Bt. I*etersbm*g standard 
hundred : — Held, that the charterparty did not 
contemplate strict legal proof of the actual 
agreement of- the higher rate of freight, but 
reasonable evidence that such higher freight had 
been paid or contracted to he paid ; and that 
the owner could not entitle himself to a higher 
rate of freight than 90s. by proving that other 
vessels had been chartereel at such^ higher rate 
for a voyage to London, that not being within 
the fair intendment of the charterparty for the 
same voyage. GetherY. Capper^ 18 C.B. 866 ; 25 
L. J., C. P. 260 ; 2 Jur. (N.s.) 789 ; 4 W. E. 644 


On Goods Shipped or ■ .Delivered — Authority The hill of lading of a cargo, shipped at 
of Captaia.] — The “Oriente,” a vessel from the Bantzic on board a Prussian vessel, expressed it 
Chincha islands, having on board a cargo of to be 100 lasts in 2,092 bags. The- consignee had 
guano, chartered to the' plaintiffs in London, purchased it for that quantity, Engli.sh measure, 
put into Valparaiso in a disabled state, anddls- but it did not amount to that quantity by the 
charged the cargo^ihto a^ hglk, and it became Dantzic measure, which is larger that 

necessary to tranship and I qrwareV tha cargo to the master -was entitled to freight accordingto 
its destination by 'another vessel and the the measure in the bill of lading, although 
captain, on behalf of the; owners, .of the, cargo, exceeding the freight computed by Dantzic 
aecordingly entered measure, v» Z'khig^ 4 Taunt, 102. 
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Goods shipped iroiu abroad, and consigned to 
a merchant in this country, are to be paid for 
(ui')on a demand for freight) according to their 
net weight, as ascertained at the king’s landing 
scales, and not according to the weights expressed 
in the biliof lading, unless there is a special con- 
tiuet so to ])ay for them. Geralden y. Doniwn., 
Holt, 846 ; IT IL E. 645. 

Upon a charterparty engaging to pay 4Z. 15.s*. 
per ton forgocKis shipped at Bombay for London, 
cotton to be caieulatcd at 50 cubic feet per ton ; 
—'Held, that eTideiice was admissible of a usage 
to pay according to the measurement taken at 
Bombay before the goods were loaded : also, 
that the plaintifl: was entitled to shew in reply, 
that his captain objected to receive the goods at 
the Bombay measurement, measured them when 
■on board, and delivered an account of that 
measurement to the shippers. JBottomley v. 
Farhea, 5 Bing. (J^.C.) 121 ; 6 Scott. 866 ; 8 L. J., 
O. F. 85. 

Timber was consigned to the Surrey Com- 
mercial Docks under a charterparty, by which 
freight was made payable ‘Hbr deals and battens, 
per 8t. Petersburg standard hundred” : — Held, 
that freight was payable only upon the number 
■of such hundreds as ascertained by the customary 
mode of measurement adopted by the dock com- 
panv for timber cargoes. NelUen v. JVeame, 1 
€ab“ & E. 288. 

‘‘Quantity and Quality Unknown.”] — 

A vessel was chartered to carry a' cargo of corn 
from Odessa to Gloucester, for freight payable at 
a certain rate per quarter. 2,664 quarters were 
shi])ped at Odessa, and the master signed bills of 
lading in the usual form, and which contained a 
memorandum, “quantity and quality uiiknovra.” 
The vessel arrived at G-ioiicester with the cargo 
of corn, when it was measured at the Queen’s 
beam, and found to contain 2,785^ quarters, 
being an increase of 121 quarters. In the course 
of the voyage a portion of the corn, from some 
unknown cause, had become heated and damaged, 
whereby its bulk was increased : — Held, that 
freight was payable on the quantity of corn 
shipped, and not on its measurement at the port 
of dischartre. Glh,so)i v. 10 Ex. 622 ; 3 

0. L. E, 421 ; 24 L. J., Ex. 121 ; 1 Jur. (N.S.) 2739 ; 
3 W. E. 165. 

A cliarterparty, under which a ship was 
•chartered for a grain cargo from the Danube to 
the United Kingdom for freight “per imperial 
(piarter delivered,” contained a provision that 
in the event of the cargo, or any part, being 
<lelivercd in a damaged or heated condition, the 
freight should be payable on the invoice quantity 
taken on board, as per bill of lading, or half- 
freight upon the damaged or heated portion, at 
the captain’s option. The bill of lading stated 
that 1,021 kilos were shipped on board ; but the 
master added at the end of the bill of lading, 
before signing it, the words, “ quantity and 
•quality unknown.” The cargo having become 
heated on the voyage, the master claimed to 
■exercise his option, and to be paid freight upon 
the invoice quantity, as per bill of lading : — 
Held, -that the addition of the words “ quantity 
.and quality unknowm ” to the bill of lading by 
the master did not take away his right to be 
paid freight upon the invoice quantity in the 
bill of lailing, and that the -object and effect of 
that memorandum were merely to protect the 
■captain against any mistake that might occur 
in the invoice quantity in the bill of lading, in 


case of alleged short delivery or deterioration not 
caused by his default. TulUj v. Terry., 42 L. J., 
G. P. 240 ; L. R. 8 C. P. 679 ; 29 L. T. 36. 

— Histake and Misdescription.] — In an 
action ,for freight, the master is at liberty, not- 
withstanding the terms of the IS & 19 Viet. c. Ill, 
s. 3 (the Bills of Lading Act), to shew that the 
cargo actually received by him differs in weight 
from that signed in the bill of lading ; at all 
events where the weight’ mentioned in the bill 
of lading is a mere ' matter of measurement. 
JJlanchei v. PowelVa Llantwit Colluries Co.., 43 
L. J., Ex. 50 ; L. B. 9 Ex. 74 ; 30 L. T. 28 ; 22 
W. E. 490 ; 2 Asp. M. C. 224. 

A shipowner is not estopped by the signature 
of the bill of lading by the master from shewing 
that the goods or some of them were never 
actually put on board, lirowii v. Powelt Buffryn 
Steam Coal Co,, 44 L. J., C. P. 289 ; L. E. 10 C. P. 
562 ; 32 L. T. 621 ; 23 W. R. 549 ; 2 Asp. M. C. 
578. 

Bills of lading signed by: the master are prima 
facie evidence that the quantities named therein 
were received by him ; the onus of rebutting 
this presumption, and of shewing that a less 
quantity than that Specified was received, lies on 
the shipowner. MLean v. Fleming., L. R. 2 PI. L. 
(Sc.) 128 ; 25 L. T. 317 ; 1 Asp. M. C. 160. 

Freight Payable “ on Intake Measure of 
Quantity Delivered.”] — A cargo of deals and 
battens consigned to the defendants was shipped 
on board the plaintiff’s vessel under a charter- 
jiarty by which freight was to be paid on deals, 
battens, etc., at the rate of 3?. 5 a\ per tSt. Peters- 
burg standard hundred of 1,980 .superficial feet 
aiKl on deal ends at the rate of 2?. \d. per 

t he like hundred, eight feet and under. ‘ ‘ Freight 
payable on deals and sawn lumber on the intake 
measure of quantity delivered.” A bill of lading 
was signed for a specified number of pieces, 
deals, battens, and scantling, making freight 
payable “as per charterp.arty.” The vai-ioiis 
pieces were, in the ordinary course of business, 
measured hy the shipper at the port of shipment 
and tlieir dimensions entered in a specification ; 
the figures representing such dimensions being, 
before shipment, chalked on each piece respec- 
tively, During the voyage a number of the 
pieces were lost. The remainder was delivered 
at the port of destination, but the measurement 
■figures put on some of the pieces delivered had 
become obliterated. The dimensions of the 
pieces lost were unknown ; but there was some 
evidence that they were of average size compared 
with the rest of the cargo : — Held, that under 
the charterparty, freight was payable on the 
measurement figures as ascertained at the port 
of shipment, and not on the quantity delivered 
measui’ed at the port of discharge, according 
to the intake mode of measurement ; and that, 
having regard to the particular circumstances, 
the amount might be calculated by assuming that 
the pieces lost were of average size as compared 
with the remainder, and making a proportionate 
reduction from the sum total of the measure- 
ments in the specification. Spalglit v. F'm'mmrth., 
49 L. J., Q. B. 346 ; 5 Q, B. D. 1X5 ; 42 L. T. 296 ; 
28 W. R. 508 ; 4 Asp. M. C. 251. 

Goods were shipped from Wilmington in the 
United States.for Liverpool under a charterparty, 
which provided that freight was to be paid on 
the “ Wilmington gross intake weight” : — Held, 
that the freight was to be paid according td the 
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method of weighmpf adopted at Wilmington, unoccupied space with cargo of a diy and perish- 
FiLUa(j8e}i y. Walfori., 1 Cab. & E. 198. able kind. It was contemplated that in the 

ordinary course of business this cargo would be 
Bead Freight.] — Dead freight means not wool. Under a sub-charter with the defendants 
height, but an unliquidated-' compensation for the s.s. ^SStrathord” proceeded from ^cw 
the loss of freight recoverable in the absence Caledonia to New Zealand to take in cargo for 
and place of freight. 21^ Lea Fleming ^2 .London. The plaiiitiifs guaranteed some 5,000 
H. L. (Sc.) 128 ; 25 L. T, 317. tons space at a freight of 30s. per ton of forty 

The shipowner therefore is entitled to be paid cubic feet. The defendants failed to secure an 
for a deficiency of cargo, not at the rate assigned entire cargo of wool in New Zealand, and lomled 
per ton in the charterparty for actual cai-go, grain instead, which brought the ship tiown to 
but a reasonable sum, dccluctions being made for her mark, leaving an unoccupied space in her of 
charges saved to the shipo'wmer in consequence 901 tons. The defendants denied their liability 
of the deficiency. Ib, to pay freight for this space : — Held, that a w(H'j1 

cargo had been contemplated which would have 
liTo Covenant to Supply full Cargo.] — If the filled the ship without putting her down to her 
whole ship is hired and the burden stated in marks ; that it had not been coiitenipiarcd that 
the charterpai'ty, and the merchant covenants she should come home partly empty : and that 
to pay so much for every ton of goods loaded, but the defendants were liable to pay freight for 
does not covenant to supply a full cargo, freight the 901 tons unoccupied space. PtMev v. ^aw 
upon the goods shipped and no more is payable. Zealand Shipping dh., 64 L. J., Q. B. 689. 

James {Lad if) v. Mast India Co., cited Abbott 

on Shipping, 13th ed. 553. Goods not Specified — ^Vacant Space.] — 

A ship was chartered to bring home a full cargo 
“ Full and Complete Cargo — Failure to of produce, and to deliver the .same on being paid 
load — Cargo improperly stowed.] — By a charter- freight “ at and after the rate of os. 6d. per 
party made between the plaintiff, the owner of barrel of flour, meal and naval stores, and ll.s‘. 
a steamship, and the defendants, her affreighters, per quarter of 480 lbs. for Indian corn or other 
it was provided that the ship should proceed to grain.” The cargo was not to consist of less 
a specified port, and there load from the factor than 3,000 barrels of flour, meal or naval stores, 
of the affreighters a “ full and complete cargo of The ship returned with a short cargo, consisting 
sugar in hogsheads and (or) bags, or other lawful of only three barrels of flour, and the rest oats, 
merchandise,” and being loaded should therewith tobacco, bran and staves. Indian corn or wheat 
proceed to another port and deliver the same weighs 480 lbs. and oats only 272 lbs. per quarte.r, 
at such place a-s the consignees might direct on and the latter were not a usual import from the 
being paid freight at the rates therein mentioned, port of lading ; — Held, first, that the charter- 
The cargo of sugar with which the ship was party was intended to regulate the amou,nt of 
loaded was not, the plaintiff said, a “ full and freight to be paid on all produce that miglit be 
complete” one, inasmuch as the parts of the ship shipped ; and that for produce not specified, and 
known as the “ lazerette ” and the “ alley- ways,” for vacant space, freight was to be calculated at 
were not filled with hags of sugar as they ought a rate to be deduced from the two rates nien- 
to have been. The defence was, that the master tioned. IFaeren v. Peahodg, 8 C. B. 800; 10 
of the ship did not stow the cargo properly ; L. J., C. B. -IB; 14 Jur. 150.* 
that the defendants tendered more hogsheads of 

sugar (which were too large to go into the alley- “Other Grain.”] — .Held, secondly, that 

ways); and that, if the bags had been put there, the words “other grain.” meant such grain as 
there would have been space for more hogsheads would weigh about 480 lbs. per quarter, and 
in the hold : — .Held, that the defendants were therefore did not include oats, wliich were to be 
not bound to send the cargo in any particular treated as produce not speciflal, and freight to 
form : and that, as they sent part of it in bags he paid for them accordingly, Ih. 
and hogsheads, and the master chose to assume 

that the remainder would he in bags, and to Hire of Ship so long* as Efficient — Break* 
leave stowage which was only suitahie for bags, down — General Average,] — By charterparty the 
and not for hogsheads, which the defendants liati charterer agreed to pay hire for a steamslii}^ at 
an equal riglit to send, they could not be made a certain rate per month, the owners providing 
liable for dead freight. Mmmess v. Tennant, 66 master, crew and stores ; — “in the event of loss 
L. T. 635 ; 7 Asp. M. 0. 179 — C. A. of time from deficiency of men or stores, break- 

down of machinery, want of repairs, or damage,. 

Eefnsal of Master to sign Bills of Lading whereby the working of the vessel is stopped for 

at lower Freight.]— Where the charterer of a more than forty-eight consecutive working hours,, 
ship to Jamaica and back covenanted to load the payment of hire sliall cease until she be again, 
her there with a complete cargo of sugar and to in an efficient state to resume her servic^e.” On 
pay freight at the rate of Od. per cwt., and September 30th, on a voyage from Africa tf^- 
his agent in Jamaica tendered a complete cargo Harburg, one of the engines broke down, and 
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merchant for freight at GL 10,y. per ton gooa 
though A. took no notice he had made a former 
agreement with the merchant at 31. 10.?. per ton, 
that agreement haying- been obstructed by an 
embargo. v. Deacon., 2 Vern. 242. 

Charterparty and Bill of Lading freight 
Differing.] — Bee Zwilchenhart v. Jlendenon., 
supra, col. 390. 

•Bee 


from the date of tiie accident to the date of the 
c<tirnnencemertt of her discharge ; but that hire 
was payable during the discharge of her cargo, 
JkHja/th x.Mnier^m L. J., P. C.' 1 ; [1891] App. 
Cas. 48 ; 64 L. T. 205 : 7 Asp. AL C, 1— H. L. (Be.) 
In court below, 16 Ct. of Bess. Cas. (4th ser.) 
599, 

Whether Payable for Whole Day.].~-A charter- 
party pr<o’ided that the liire of a vessel should 
commence at noon of a certain day, and freight 
was payalde at so much per calendar month ; 
and ‘‘ at and after the same rates for any part 
of tlie month ” until her deliyery to owners. 
On the day the hiring terminated she was 
delivered to her owners at 5.30 p.m. : — Held, 
that the charterers were liable for freight for the 
whole day, commencing at noon of the day of 
lier delivery, Amjwe v. Stewart. 1 Cab. &: E. 357. 

East India Company's Ship-Passage Money- 
Implied Promise to pay Extra.]— There is no 
implied promise by an officer in the Ea-st India 
Company’s service to pay the captain more than 
the regulation passage moneys, though it is usual 
to do so. Adderley v. Cookmn. 2 Camp. 15. 

Ho Ereight specified— Chancery Jurisdiction.] 
— Bill in chanceiy for relief where no freight 
was mentioned in the charterparty, but freight 
on silks at dI. per ton was intended, whereas box- 
wood at 40,?. per ton wjis carried. Application 
refused : plaintiff must sue at law. Fotd v. 
Salway^ Ca. in Ch., pt. 2, 142. 

Deductions from Freight — Eeceipt of Freight 
payable under Contract of Doubtful Validity.]— 

Bemble, if the owner receives freight payable 
under a charterparty entered into by the master, 
containing a provision as to payment to the 
master of advances of doubtful validity, he can- 
not object to such provisions as being invalid. 
(rihhs v. Charletoii, 26 L. Ex. ,321. 

Freight Payable “Subject to Insurance.”]' — 
The stipulation in a charterparty that freight 
shall he paid subject to insurance,” means 
freight is to be paid subject to deductions for 
premiums, and not that insurance by the owner 
is a condition |.)rocedent to his recovery of the 
freight. Jaakw/i v. Imac.sv?i, 3 H. cV; H. 405 ; 
27 L J., Ex. 392. 

Disbiii’sements charged against the freight of 
a 'Vessel, but not expressed in the charterparty, 
are mere loans and cannot properly be deducted. 
Dnuwr Phillips. 42 L. J., Ch. 125 : 27 L, T. 
480 ; 21 W. E. GS ; 1 Asp. U. 0. 448. 

Foreign Bill of Lading— Cargo Sold— Short 
Delivery.] — The owners of a Danish ship sued 
the indorsees of a bill of lading for freight on 
cargo delivered to them in Bcotland. The defen- 
dants had bougiit the cargo at a price to depend 
on the amount delivered. The cargo delivered 


Damages for Loss of Freight, 

2'iveedky infra, col. 2G4. 

Cargo heated — Invoice Quj 
Freight,] — Bee TiiUy v. Perry., a 

Bill of Lading Weight — Custom to Weigh,] 
See Coulthurst Y . Sweety ante, col. 324. 


f. Over-payment, Kecovery of. 

In what Cases.] — If the consignee to get his 
goods delivered to him pays more than the net 
weight amounts to he may recover back the 
surplus. Geraldes Y. Don't Holt, 346 ; 17 
li. E. 64.5. 

When, the charterers of a ship stipulate that 
they shall be entitled to insure their advances 
“against freight” at the owners expense, and 
they fail to insure, they have, in the event of the 
ship perishing, no claim against the owners for 
repayment. Watson v. SluinMund. L. E. 2 H. L. 
(Be.) 304 ; 29 L. T. 349. 

Advance Freight.] — See Glhhs v. Cliarletony 
ante, col. 411. 

Freight paid in Advance — ^Voyage in Stages — 
Part performed.] — The plaintiffs shipped goods 
at Liverpool on the defendants’ ship to be carried 
via Colon to San Francisco by arrangement 
between the West India and Pacific Steam- 
ship Co. and the Panama Kaihvay Co., and 
the Pacific Alail Steamship Co., freight and 
primage to be considered as earned, ship lost or 
not lost ; the freight pa.yable in Liverpool. The 
whole freight wms paid to the defendants’ agent 
at Liverpool, and the bill of lading was signed 
by him “ for the .service from London to Colon,” 
and by the agent of the other two companies 
“ for the service from Colon to San Eraucisco.” 
The ship sailed and was lost before arriving at 
Colon. The defendants paid over to the other 
two companies their proportion of the freight. 
The plaintiffs sued the defendants for the money 
so paid over to the other two companies : — Held, 

! that the bill of lading formed one contract for 
1 the carriage of the goods from Liverpool to Ban 
Francisco, and that since the consideration for 
which the freight wa.s paul had not wholly 
failed, the plaintiffs could not recover. Grreces 
Y. West India and Pacljie Steantshlp Co., 22 
L. T. 615. 


g. Tender, 

What is.]— The custom of the Caen stone 
trade being to pay freight half in cash and half 
by a bill at two months, the agent of the owners 
of Caen stone, which was brought by a ves.sel t'O 
an English port, verbally offered the captain of 
a vessel which brought it half the amount of the 
freight in cash ; and also offered to give the 
captain per procuration, the acceptance of the 
principal for the other half, if the captain wo'qIcI 
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refused : — Held, a 


substance of the contract. Constable v. Cloio^ 
bury^ 75 ; nom. ConstaMe v. Clov.ory^ 

Latch. I 2 I 


Admissions on Pleadings — Counter-claim — 
ICotion for Judgment — Ord. XI. r. 11.] — Where 
the plaintiff's claim for freight is admitted, but 
the defendants set up a counter-claim for a larger 
amount, the plaintiff is not entitled to a judg- 
ment on the claim under Ord. XI. r. 11, as upon 
an admission in the pleadings. Mersey Steam- 
shw Co, V. Shiittleworth, 52 Ij. J., Q. B. 522 : II 
Q. B. D. 531 : 48 L. T. 625 ; 32 W. E. 245 ; 
5 Asp. M. 0. 48. 

Ship not ready to Sail— Condition precedent — ■ 
Pleading.] — See Shower v. Cudmore, Sir Th. 
Jones, 216, supra, col. 270 ; Ohlsea v. Drummond, 
supra, col. 270. 

Payment — Assignment in Eq^uity,] — In an 
action for freight the defendant pleaded set-off ; 
replication upon equitable gi’ounds that while the 


■Held, that these facts amounted to 
on of a tender. The Morway, 
04 ; 3 Moore, P. C. (N.s.) 245, nom. 
ners) v. Ashlmrhier, 11 Jur. (N.s.) 
. 50 : 13 W. K. 1085— P. C. 


standing that the vessel should be placed at once 
on the most profitable charter or trade procur- 
able, and that the vessel would carry 300 tons of 
whatever cargo it might take on board, or should 
it not take 300 tons that a proportionate reduc- 
tion of the guarantee should be made for any 
proper quantity of cargo it might take. The 
plaintiff was not able to procure a gross freight 
of 900?. : — Held, that the breach accmed at the 
place of loading, and that the plaintiff was 
entitled to recover on the guarantee, though the 
vessel was lost on the voyage. Carr v. Wal- 
laehian Petroleum Co., 36 L. J., C. P. 236 ; L. E. , 


freight was being earned the plaintiff assigned 
it for value to A., of which the defendant had 
notice before the debt became due and before 

was suing 


action brought, and that the plaintiff 
as trustee for A. : — Held, no answer to the plea. 
Wilson V. Gabriel, 4 B. & S. 243 ; 8 L. T. 502 ; 
11 W. R. 803. 


By Contract.] — ^Where parties, instead of trust- 
ing to the general rule of law” with respect to 
freight, make a special contract for a payment 
which is not freight, it must depend upon the 
terms of that contract whether a lien does or does 
not exist. When the contract made gives no lien, 
a court of law will not supply one by implication. 
KWchner v. Yemis, 12 Moore, P. 0. 361 ; 5 Jur. 
(K.S.) 395 ; 7 W. E. 455. 

D. & .Co., of Liverpool, .shipped goods for 
Sydney. The bill of lading stated the goods to 
be to the shipper’s order or assigns, “ he or they 
paying freight for the goods here as pei* margin.’* 
In the margin it was stipulated as follows : 
“ Freight payable in Liverpool to M., one month 
after sailing, vessel lost or not lost.” The bill 


i. Pleading’S. 

A declaration stated that the defendants are 
indebted to the plaintiff for freight, for the con- 
veyance by the plaintiff for the defendants, at 
their request of goods in a ship — Held, that 
the declaration w’as bad for omitting the words 
“for money payable by the defendant to the 
plaintiff,” and for not shewing any debt due in 
pr«,8enti. Place v. Potts, 8 Ex. 705 ; 22 L. J.. 

Ex. 269 ; 1 W. E. 337. 

Bo where a declaration since 15 &: 16 Viet, 
c. 76, stated that “ the plaintiff’ sues the defen- 
dant for freight, for the conveyance by the 
plaintiff for the defendant at his request of 
goods in ships”: — Held, bad on demurrer, for 
not shewing a debt in prmsenti, but that the 
ilefect was cured by pleading over. Wllhmson 
V. Sharland, 10 Ex. 724 ; 3 C. L. E. 619 ; 24 
L. J., Ex. 116 ; 1 Jur. 144 ; 3 W. E. 207. 

Or might be amended after error brought on 
payment of costs. S. C., 3 C. L. E. 619 ; 11 Ex. 

33 : 1 Jur, (NS.) 405 ; 3 W. E. 418. 

Where a ship was let to freight by a charter- 
party, a clause in the deed that “ it w-as cove- 
nanted and agreetl by and between the parties, 
that forty days should be allowed for unloading 
and loading again” : — Held, to raise an implied 

covenant on the part of the freighter not to 

detain the ship for loading and unloading beyond to carry, and not for carrying the goods ; and 
the forty days ; and if he detains her for any that there w”as no right of lien on the goods by 
longer time the owner’s remedy is covenant and the shipowner in respect of such sum of money 
not assumpsit, as upon an implied new .contract, being unpaid. Ib. 

Mandally. Lynch, 12 East, 179; 11 E. B, 340.^ Ho considGration of inconvenience can pre- 

Defence to action for freight that the ship did vent a right of lien where a cliarterparty has 
not, according to charterparty, sail with the expressly created that right. M'Lean y, Pleminy, 
next wind :^Heldj the traverse bad, because the L. E. 2 H. L. (Be.) 128 : 25 L, T. 317 ; 1 Asp. M. C. 
voyage and not sailing with next wihdds the 160. 
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SHIPPING- 

Bead Freiglit.] — By a charterparty it was 
agreed between a shipowner and a merchant 
that his ship should proceed to Snlina, . . . and 
there load as customarj' from the factors of 
the . . . freighter a full and complete cargo of 
staves, &e,, “which the . . . merchant bound 
himself to ship, . . - Jind . . , therewith proceed 
to Londonj and deliver the same on being paid 
freight at specified rates. . . . The freight to be 
])aicl in, cash on . . . right delivery of cargo. . . . ! 
Fifty running days ... to be allowed for load- 
ing - . . and ten days on demurrage, over 
and above the laying day,s ... at 8/. per day. 

. . . The owners to have an absolute lien on the 
cargo for ail freight, dead freight, demurrage, 
and average ; and the charterer’s responsibilities 
to cease on shipment of the cargo, provided it 
be of suiheient value to cover the freight and 
charges on arrival at p)ort of discharge, ...” 
The shi}) proceeded to Sulina and, after a delay 
of eighteen days beyond the ten demurrage 
days, loaded a short cargo. A printed bill of 
lading was then signed by the captain for 283, (582 
staves, to be delivered “at the port of discharge, 
as })er charterparty, unto order or . . . assigns, 
he or they paving freight and all other conditions 
(these words l3eing inserted in writing) or demur- 
rage (if any should be incurred) for the said goods 
as per charterparty.” Upon the arrival of the 
ship in London the shipowner claimed from the 
consignees of the bill of lading a lien on the goods 
mentioned in the bill of lading for cargo short 
shipped (claimed as dead freight), for demurrage 
proper, in respect of the ship being detained ten 
days at the port of loading, and for damages in 
the nature of demurrage for a detention beyond 
the demurrage days. The consignees had no 
notice, until the arrival of the ship in London, of 
this claim, but they had received a copy of the 
charterparty with the bill of lading : — Hold, that 
the shipowner had no lien for “ deatl freight,” as 
the claim was not “dead freight,” within the 
meaning of the charterparty and bill of lading. 
Gray y. Carr. 40 L. J„ Q. B. 257 ; L, K. 6 Q. B. 
522 ; 25 L. T.'215 ; 19 W. R. IITB—Ex. Ch. 

Where the freighter of a ship covenanted, 
that, if she should not be fully laden, he would 
not only pay for the goods on board, but also 
for so much in addition as the ship would have 
carried, for which he had before stipulated to 
pay freight according to different rates for three 
descriptions of goods : — Held, that the shipowner 
had no lien upon the goods actually on board for 
the amount of dead freight ; in other words, 
for the compensation in damages which he was 
entitled to for the freighter’s breach of contract 
in not putting a full loading on board, which 
damages were unliquidated ; there being no lien 
ill such a case, either by usage of trade or the 
express contract of the parties. Phillips v. lludie^ 
15 Last, 547 ; 13 li, R. 528. 

Waiver of Lien — Betaking Possession.] — If 
the shipowner waives his right to lien as to part 
of the cargo which is landed, he cannot afterwards 
reclaim possession of it to enforce his lien. Ham- 
mond v. M^Crie^ 3 0. L. R. 1198. 

Unpaid Tendor — Amount.] — The plaintiff, 
being the owner of a ship called the “ K.,” loaded 
her with wheat at P. ; as the cargo was taken 
on the ship’s account, freight at the nominal 
mte of per ton was inserted in the bill of 
lading, which contained the usual exceptions of 
perils of the seas. He sold the cargo whilst | 


-XIII. Freight. 

adoat to H. upon the terms that “freight” 
should be paid at the rate of 60.?. per ton. H. 
sold his interest, in the cargo, and it ultimately 
vested in the defendant, who bought the cargo 
on the same terms on which it had been sold to 
H. The “ K.” ou her arrival was ordered to Y., 
where she commenced to discharge her cargo; 
the defendant received it and paid large sums 
on account. The quantity delivered was less than 
that mentioned in the bill of lading by about 
seventy quarters. The plaintiff claimed “ freight ” 
at the" rate of 60 a‘. per ton upon all the cargo 
delivered ; the defendant claimed to deduct VML 
on account of short deliverj^ At the trial the 
jury were of opinion that the short delivery arose 
from the excepted perils, and found for the plain- 
tiff for the total sum claimed by him : — Hekh 
that although the plaintiff might not have a lien 
as shipowner, the cargo being taken on ship’s 
account, nevertheless he had a lien as unpaid 
vendor ; that from the defendant’s conduct a con- 
tract by him might be implied to pay freight at 
' the rate of 60,^. per ton upon all cargo delivered, 
and that the ffnding of the jury for the plaintiff 
w'as right. Swann v. Barber., 49 J., Ex, 253 : 

5 Ex. D, 130 ; 42 L. T. 490 ; 28 W. R. 563 ; 4 
Asp. M. C. 264--.C.A. 

ISTou-performance of Voyage.] — It was provided 
by a charterparty that 250^., part of the freight, 
should be advanced in cash on signing bills o.f 
lading and clearing at the custom-house, and 
that for the security and payment of all freight, 
dead freight, demurrage and other charges, the 
master or owners should have an absolute lien 
and charge on the cargo. The ship was loaded 
and cleared at the custom-house, but the 250/. 
was not paid, and consequently the captain did 
not sign bills of lading, and the ship never started 
on her vojmge. The charterer having become 
insolvent, his trustee in liquidation gave notice to 
the owner that he disclaimed all interest under 
the charterparty. The owner claimed a lien on 
the cargo for the 2o0l. as freight : — Held, the 
ship never having earned or commenced to earn 
freight, no lien arose. Hyliulm^ E,eparte^ Child., 
In re, 43 L. J., Bk. 21 ; 29 L. T. 634 ; 22 W. R. 
174 ; 2 Asp. M. C. 165. 

Incorporation of Conditions of Charterparty.] 

— A charterparty contained a stipulation in the 
usual form for payment of freight at the rate of 
11. ILx '6d. per ton ; it also contained a clause 
that the shipowner should have an “absolute 
lien on the cargo for freight, dead freight, demur- 
rage, lighterage at port of discharge and average ; ’ ’ 
and a further clause that the captain was to sign 
bills of lading at any rate of freight ; “but should 
the total freight as per bills of lading be under 
the amount estimated to be earned by this charter, 
the captain to demand payment of any difference 
in advance.” Certain goods were put on board 
the chartered ship, and were made deliverable to 
the plaintiffs (who were not the charterers) by a 
bill of lading, whereby freight was made payable 
at 22.?. 6^. per ton ; the bill of lading contained 
■also a clause, whereby it was provided- that extra 
expenses should be borne by the receivers and 
“other conditions as per charterparty.” Upon 
the arrival of the ship at the port of discharge,' 
the defendant, who was the shipowner, claimed 
and compelled, payment of freight at the rate 
mentioned in the charterparty. The plaintiffs 
having sued to recover back the difference 
between the„ freight as specified in the charter- 



party and the freight as speciiiLHl in the hill of' on the goods for the money due under tlie charter- 
lading : — Held, that the bill (vf lading did not ' party. Onup'ion v. (hlrin^ B Bing. (N.C.) 17; 3 
incorporate the sti^mlation in the charterparty as Hcot't, BBS ; 2 Hodges, IIG ; o L. J., (h B. B17. 
to the payment of freight, lliat no right of lien ^ 

existed for the freight mentionetl in the charter- 1 

p^irtv, ami that the plafatifis wore entitled to oa part of Cargo for whole 

11- PI 1 ^ . t> . 1 i* • 1 The loss ot Dart cargo having oceii occasioiiecL oy 

<lebvciy of the ^^ods upon imyincoitot die bills of 

^mfnni t'l o' "> / t-vt ' liuliiiK and charterparty the luastei-’s lien on the 

tT-?s - r ,^--vV n -h n 'r ^ i-esidxTe for freiaht extended to the entire lump 

li. l.olb, oAbp. M. C. »ob-C.A. without deduction. The Xuru-aj/. 1 

ColUsioa— Be-shipment.J— The - K.r which ' p\ '■'j 
was on a vovaec under charter from tiardift' to , (^-^0 *5'*- i 1’ ’ ' t-\f ri fmer 

Bombay with coals, was run into bv the “ B.," , ff f"?i t . 1 ^ 

shortly after leaving Tenarth Docks. ' The •* K.;’ oliandise tor the freight ot pi tliat is toi^nul 

which -was considerably damaged, retui-ned to ' ^u-.o v 

Cardiff, xvhere her cargo was taken out of her in ” ‘ ' ' 

order that she might, be reiuiired. The owners of .i'c.j'hw, i bast, ol_. , . .i • , 

tliccar£:opropo.sc<nhatthJcoals.xyhiehw'ercalso,,. -T I 

damaged, thould he sold and a fresh cargo shipped. I'S’^ter alongside of the ship winch w-as .sent by 
The shipowner, however, refused to ship a fresh t lie consignee. I k .p • i f fx oii 

cargo elcept “on fresh terms as to freidit, &e..” ; shipowner s lien tor freight extends to al 

and' thecharterer, withoiitinquiringwhatthefresli ' °argo belonging to the same pci-sim under the 
terims would be. reshipped the damag-ed cargo. ' whole freight 
which xvas carried to Bombay i-Held. that the on eyeij part of the cargo. LotUrpreriY-IiniM, 
shipowner, having a lien on the cargo for freight, , also Lumb v. l^aMaal, 

was entitled to insist on the original cargo being ! ‘^*^-*^* 

reshipped if it was capable of being carried to its ^ 

destination, and that the cargo-owiie.r was not en- j Priority of Lien for Freight — Kespondentia — 
titled to insist on its delivery without payment of i Bight of Underwriters.] — W.. a London mer- 
freight. 17^.^ L. J-,Acim.81,riO B. H. i chant, shipped on board a French ship (the 

167, 53 L. T. 916 ; 34 W. li. 154 ; 5 Asp. M. C. ! “ Galam ”) at tlayti, a cargo of wi>od, to Europe. 
522. ! The “ Galam ” became unsea worthy at Terceira, 

wnis there condemned, and the cargo discharged 

Against Shipper without Notice of Charter- 1 and stored, and the captain then raised 1,()U0L 
party.] — A firm of brokers, having chartered a j from M., on a respondentia bond on the cargo, 
ship, advertised her as about to-sail, and invited | payable on arrival at Falmouth, but did nothing 
ship])ers to sentl their goods by her. Under the | to forward the cargo. W., hearing of the acci- 
charterparty, the captain was to have an absolute i dent, chartered the “Mary Jane” to go to Ter- 
lie'JtJL on the cargo for freight, dead freight, and | ceira and bring home the cargo, and to call at 
ilennuTage. The plaintiffT who had no notice of | Scilly for orders, w'hich was done ; but on reach- 
the charterparty, dealing with the charterers only, I ing Scilly she ran ashore, and. expenses were 
sent some tea on boai'd, to be carried at a rate of i incurred in saving ship and cargo. W., in o.rder 
freight agreed upon between himself anti the i to defeat the respondentia bond, orderetl the cargo 
charterers. Afterwards, the' charterers were | to proceed to Hamburg, instead of Falmouth, and 
unable to dll the ship, and so to carry out their j discharge the cargo ; but before the “ .Mary 3ano” 
contract with the owner, and the ship accord- ! started, M., the respondentia bondholder, Insti- 
ingiy did not sail. No bills of lading for the tea j tiiteil a suit and arrested the cargo at Scilly, by 
had' been signed, and the captain refused to sign I warrant out of the Admiralty (kuirt. The cargo 
them unless they were expressly made subject to | was afterwards removed to London for sale, and 
the charterparty. The shipowner claimed a lieii i fetched 808/. : — Held, that the master of tlie 
on the tea for the cx))enses incurred by him | “ Mary Jane,” not having known of the respon- 
tlirough his dealings with the charterers : — Held, i dentia bond, and being preventetl by the ordei's 
that he had no such lien, the plairitiif having had I of the court of admiralty, occasioned by the 
no notice of the charterparty, and there being j default of the owner of the cargo, from carrying 
nothing to put him on inquiry ; and the tea was 1 the cargo oji to Hamburg, had a lien for freight 
•ordered to be given up to the plaintiff, the intended on such cargo. Galam. {Cargo e,r\ Oloarg v. 
carriage thereof having failed. Peek v. Lan-en, \ Maeandrew. Bi‘. A Lush. 167 ; 2 -Moore, B. C. 
40 L, J., Ch. 763 : L. B. 12 Eq. 37S ; 25 L. a', j (n.S.') 216 : 3 N. E. 254 ; 33 L. J.. Adm. 97 ; 10 
5SU ; 19 W. E. 1045 ; 1 Asp. M. C. 163. j Jiir. ('xX.s.) 477 ; 9 L. T. 550 ; 12 W. E. 495. 

I Held, secondly, that the master having coni- 

Freight expressed by Bill of Lading to be j ]}lained and obtained a sett.lement from his under- 
paid. J'—Blaintiff, a shipowner, by charterparty, I wTiters for a total loss, they were entitled in his 
agreed with G. to take a cargo to Calcutta, and ; right to such lien. Ih. 

<leliver a return cai-go in Xjondon, fora freight of I Held, thirdly, that the masters lien for freight 
34/. per, ton. of the ship's tonnage ; the last pay- was preferable to the claim on the res])ondciuia 
ment to be made by bills at four months on bond, for the carrying on of the cargo was essen- 
ariival of the ship hi the Thames. G., by his tial for making the boinl available, and the bond- 
agent, put goods on board in Calcutta, and'’con- holder had done nothing towards forwarding the 
signed them to the defendant, who knew of the cai'go. Ih. 

charterparty. The captain signed a bill of lading Held, fourthly, that the master’s claim for 
according to which freight on these goods was general average was also preferable to the res- 
ex})rcssed to have been paid by bills on London : pondentia bond, for he had a posHesso.ry lien for 
—Held, that notwithstanding the bill of lading, such average at common law, and the sale at 
the plaintiff had, as against the defendant, a lien London dhl not displace this lien. Ih. 
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PaymeEt by Approved Bill — SfegotiatioE of 
Bill — Lies Biscbarged.] — Where the shipowicr, 
having a li(3n on the cargo for freight untii the 
<ielivery of good and a})proyed bills in payment, 
took a ])ill which he objected to, bnt afterwards 
negotiated : — Held, tliat by jiegotiating the bill 
he approved of it, and his lien was thereupon 
gone. JJornca.stle v, Farmn, 3 B. k Aid. 497 ; 
2 Stark. oOO ; 22 K. R. 4(ii. 


equity. Gladstone v. Birley^ 2 Mer, 401 ; 3 
M. ifc S. 205. 


Transfer of Lien on Transhipment.]- — Sec 
Matihewfi y. Gibhi^. supra, col. 373. 


Capture does not determine Lien.] — Master 
being turned out of })Ossessiou upon the vessel’s 
being captured does not deprive him of his lien 
for the freight in case of her rc-capture. Ghees- 
man, E.e ini rte, 2 Etlen, 181. 


Wharfinger — Interpleader — 25 & 26 Viet. c. 
'63.] — A cargo of timber consigned to A. was dis- 
charged at the wharf of B., and the landing of 
the goods was completed on the 12th October. 
On tile loth October- following, C., wdio claimed 
to be owner of the ship, served a notice on B. of 
his claim for freight, and required him to hold 
the goods until his claim was discharged. B. 
having retained the goods in pursuance of that 
notice, an action of detinue was brought against 
him by A. On an application by B. for an inter- 
pleader order, on the ground that he could not 
proceed under the 25 k 26 Viet. c. 63, s. 68, as 
the notice of the 15th October was not served in 
time : — Held, per Christian, J., that as the act 
imposed on the wharfinger the duty of resorting 
to prescribed course of procedure in all cases 
coming within it, the <piestion wliether any par- 
ticular case comes within the act must be decided 
by the wharfinger on his own responsibility, an<l 
is not the proper subject for an interpleader 
between the consignee of the goods and the ship- 
owners. Per Monahan, O.J., that unless the 
case was one so clearly within the act that the 
court would on motion sta}^ the action by A. 
against B., the latter was entitled to an inter- 
pleader order ; and that, as the court was not 
prepared to do so in the present instance, the 
order should be granted. Lawtlier v. Belfast 
llarhour Co,, 16 Ir. Ch. R. 34 ; 17 Ir. Ch. R. 54. 


Boes not apply where Owner of G-oods 

lands them.] — When an owner of a ship lands 
goods on a wharf in his owm name, the lieu which 
he has on the goods untii the freight is paid is 
outside any statutory enactment, the lien given 
to the ship by the 25 k 26 Viet. c. 63, on such 
goods, merely appljdng where the owner of the 
goods takes them himself out of the ship and 
lands them on the wharf in his own name, and 
.this because the lien for freight would be gone 
when the owner of the goods landed them if the 
statute di<L not make provision to preserve it. 
'The Edward- Cardwell, 16 Xr. Ch. R. 34 ; 12 L. T. 

-’ 677 .'^' ■ ■ ' ■■ 


Cliarterparty construed-— Penalty for lilon- 
performance.] — Construction of a clause in a 
cliarterparty, wdiereby the ])arties mutually 
bound themselves, especially the owners, the ship 
and tackle, and the freighter, the goods to be 
taken on board,” in a penal sum “ to the true 
and ])unctiial performance of every article therein 
contained” : — Pleid, not to give to the ship- 
owners any lien in equity on the goods brought 
home either for dead freight or demurrage. Only 
-one construction of the clause at law and in 


Contract inconsistent with Lien.] — ^A bill of 
lading contained this form, “Freight for the 
same goods to be paid by the shippers ” ; and in 
the margin of the bill, “Freight payable one 
month after sailing, ship lost or not lost.” The 
owner of the ship, on the arrival at her destina- 
tion, claimed a lien on the goods for the freight, 
and refused to deliver the goods to the consignees 
until the freight had been paid : — Held, that the 
shipowner had no lien on the goods consigned, as 
the sum claimed was not freight, j>roperly so 
called, and wns concluded by the contract: which 
stipulated for a payment to be made in lieu of 
freight, and to be made at a fixed period, having 
no reference to the delivery of the goods. 
Walher (yr How Y. iandtner, 11 Moore, P. C. 21 ; 
6 W. R. H)8. 


When Ship Lost.] — ^When money for the car- 
riage of goods by sea is payable at the port of 
destination, “ ship lost or not lost,” and the ship 
is wrecked upon the voyage, the shipowner has 
no lien upon the goods, although the money to be 
paid for the carriage is described as freight in the 
bills of lading. Nelson v. Assochtt'wn for Pro- 
tection of Wreched PropeHy, 43 L. J., 0. P. 218. 


On Transhipment,] — Where a vessel had been 
sea damaged, and the agents of the charterers 
refused to undertake the transhipment, the 
master entered into a fraudulent contract with 
a shipowner for the transhipment and convey- 
ance of the cargo. By the contract while the 
same freight was reserved as had been payable on 
the original voyage, it was agreed between the 
master and the owner that a very large portion 
should be paid over to the master : — Held, that 
the contract must be taken to have been made on 
behalf of the owners, and that they had not a 
lien which they could transfer to the owner of 
the second vessel so as to entitle him to withhold 
the goods until the whole freight was paid. 
Matthews v. Gihhsf^() L. J., Q. B. 55: 7 Jur. 
(K.S.) 186 ; 3 L. T. 551 ; 9 Wh E. 200. 


Unnecessary Detention — Ascertainment of 
General Average.] — ^When, by a cliarterparty 
and bill of lading, freight is “ to be paid on 
unloading and right delivery of the cargo,” the 
master having a lien by common la-w for freight 
and general average, and a lieu by contract for 
demurrage, the payment of the freight and the 
delivery of the goods are coriciuTent acts in which 
all that is required from the owner of the cargo 
is readiness and willingness to pay at the time of 
delivery ; and before paying any sum for general 
average, the owner of cargo is entitled to be 
satisfied :that-the:amount claimed is the result of 
a proper adjustment ; and if the owner of cargo 
on arrival of the ship in port, and before <Us- 
charge, refuses to pay the amount claimed for 
fi’eight and general average before the amount 
due'^is finally ascertained, bqt offers to pay a large 
proportion of the freight, and, there being no 
doubt as to his solvency, to sign an average bond 
for the payment of the general average when 
ascertained, but the master, nevertheless, insists 
upon retaining the cargo on board ship until his 
lien for freight and general average is satisfied, 
detention by the master is not wrongful. The 
Emrqie, Mledhradt v. Mt^mon, 44 L, J., Adm. 
25 ; L. E, 6 P. 0, 306 ; 32 L, T. 579 ; 23 W. B. 
932; 2 Asp. M. 0.65a, - 
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Discliarge against Payments,] — By a charter- Payment at Two Months after Inward Beport.] 
party it -was proyicled that freight should be paid — A charterparty stipulated that a ship should 
at the rate therein specified, the cargo to be taken 'proceed from London to Bombay, and being there- 
alongside and to be taken from the ship’s tackle loaded, should proceed to London, and discharge- 
at the port of discharge, free of risk and expense in any dock the freighters might appoint, and 
to the ship. Disputes having arisen during the deliver her cargo, on being paid freight, at and 
delivery of the cargo, the master required pay- after the rate of U. per ton. By a subsequent 
merit of the freight for the amount of cargo clause it was stipulated that the freight was to- 
delivered each day over the ship’s side into the be paid on unloading and right delivery of the: 
consignee’s boats, and refused to deliver any cargo in cash two months after the ship’s inward 
more cargo, on the consignees refusing to pay on report at the custom-house Held, that upon 
delivery as required : — Held, that by the terms construction of these stipulations taken together, 
of the charterparty, it was clear that the inten- the freight was not payable until two months 
tion of these parties was, that the master should, after the inward report, and the shipowner had 
on the arrival at the port of destination, deliver, not, after the cargo was discharged, pursuant to- 
and the consignees receive, at the ship’s side ; the charterparty, any lien thereon for the freight, 
and that as on such delivery and receipt the AUager St. Katharine's Dock 6b., 14 M. & W. 
master ceased to be responsible and to have any 794 : 15 L. J., Ex, 34. 

lien on the goods, he was justified in refusing to Where a charterparty provided for payment of 
discharge tiie cargo without payment at the ship’s part of the freight, and for “the remainder in 
side of the freight each day, on the quantity cash, two months after the vessel’s report 
delivered, for his lien would be given np by inwards”: — Held, that no lien was created in 
delivery of the goods. Black v. Hose, 2 Moore, respect of the remainder. Foster v. Colhy^ 3- 
P. 0. (N.S.) 277 3 10 Jur. (N.S.) 1009 ; 11 L. T. H. A N. 705 ; 28 L. J., Ex. 81. 

31 ; 12 W, R. 1123. ^ 
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freight 4^. 10.s'. per ton upon homeward cargo. 
The’ charterer on the .vessers arrival at Ban 
Juan, directed the captain to proceed to P., 

. where L. & Co., their agents there, would provide 
him with homeward cargo, and they accordingly 
supplied 408 hogsheads of sugar towards the 
cargo, and for which a bill of lading was given 
by the captain ; but having heard of M. k Co.’s 
failure, they refused to provide the remainder, 
and demanded either a return of the goods already 
on board, or that the captain shoidil enter into a 
new charter. The captain, under protest, entered 
into a new contract at 30.s'. a ton, for a voyage 
from P. to Palrnouth, and ISO hogsheads were 
put on board in addition, and a bill of lading was 
signed for the whole (quantity at that rate 
Held, that the 498 hogsheads were virtually 
shipped by the charterers themselves, and that 
the captain had no authority to vary the contract 
as to the goods actually on board when the failure 
of the charterers was heard of, and that the ship- 
owner w’as therefore entitled to a lien on those 
goods for freight at the rate of 4^. 10,!?. per ton ; 
but that with respect to the 180 hogsheads after- 
wards shipped, the captain was entitled to enter 
into the new contract, the agents of the charterers 
having refused to complete the loading on the ori- 
ginal cha-rterparty, and for these goods the owners 
were entitled to a lien at the rate of 30,!?. Pear.wn 
Y. Gdsclien, 17 G. B. (N.S.) 352 ; 33 L. J., C. P. 2v35 : 
10 Jur. ( 2 ^,s.) 903 ; 10 L. T. 758 ; 12 E. 1116. 

Where Goods Ee-landed,] — ^Where by a charter- 
party the shipowners covenanted to receive a 
full cargo, and the freighter to load the same, 
and to "pay so much for every ton of flax which 
should be delivered at the king’s beams at L., 
and so much per diem for demurrage, and the 
parties mutually bound themselves, especially 
the shipowners, the ship, her tackle, and appur- 
tenances, and the freighter, the goods to be 
laden and put on beard, in a penal sum, for the 
performance of every article contained in the 
charterparty : — Held, that the shipowmers had 
not a lien upon the goods actually brought home 
to L., for a sum of money claimed to be due in 
respect of goods which -were put on board at the 
loading port, but afterwards re- landed, and restored 
to the agent of the freighter, under process of the 
law at the loading port ; nor for a sum claimed for 
dead freight ; nor for a sum claimed for demurrage. 
Birley v. Gladdime^ 3 M. k S. 205 ; 15 11. E. 465. 

When Holders of Bills of Lading are Char- 
terers’ Correspondents.]— By a charterparty it 
was stipulated that the ship should proceed to 
Penang, and there load a full and complete 
cargo of legal merchandise from the charterers’ 
factors, and proceed therewith to London, and 
there deliver the same on being paid freight, 
‘Mump sum of 2,S00i-., in full of all charges.” 
At the end of the charterparty was the following 
clause : ‘‘ The captain to sign bills of lading at 
any rate of freight, without prejudice to this 
charter. In the event of a less freight, the bills 
of lading of part of the cargo to be filled up for 
loss, if any.” Under this charterparty, the char- 
terers shipped at Penang goods of their own, for 
which the captain signed bills of lading at a 
certain specified rate of freight. The goods so 
shipped were consigned for sale to the correspon- 
dent of the charterei's in London, who was under 
a general engagement to honour bills drawn upon 
him by the charterers, upon the faith of consign- 
ments to be made to meet them, and who were 
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largely in advance at the time of the shipment : 
— Held, that the owners had a lien upon the goods 
for the entire lump freight. Gledstanes v. Allen, 
12 C. B. 202. , 

Bills of Exchange — Dishonour of.] — By a 
memorandum of charter, made at Liverpool, it 
was agreed that a ship should load a cargo there, 
and proceed to China, and there deliver the same 
agreeably to bills of lading, and afterwards load 
a full cargo of tea or other lawful merchandise 
for liverpool or London, and deliver the same to 
the charterers or their assigns, they paying freight 
for the same at the rate of 11. 10.?. per ton of 
fifty cubic feet for tea delivered, for the round 
out and home ; other goods, if shipped, to pay in 
customary proportion ; in consideration whereof 
the outward cargo to be carried freight free ; 
pajunent to become due, and to be made as 
follows : 800L on sailing, ):>y charterers’ acceptance 
at three months’ date, and the balance on the 
unloading and delivering of the cargo, by ap- 
proved bills on London at two months’ date, or, 
cash ; “ the master to sign bills of lading at such 
rates of freight as may bo required by the agents 
of the charterers, without prejudice to this charter* 
party ; and the owners to have an absolute lien 
upon the cargo for the recovery of all freight, 
dead freight, demurrage, Ac., duo to the ship 
under this charterparty.” By another memo- 
randum, indorsed on the above, Singapore was 
substituted for China ; and it was agreed that, on 
delivery of the cargo in Singapore, the freighters’ 
agent there should have the option of loading the 
ship for London or Liverpool, or for China ; that, 
in the event of the vessel returning from Singa- 
pore, the freight for the round should be 3,375L 
in full ; that should the vessel proceed to China, 
the freighters should pay an additional freight of 
316*. per ton on the homeward cargo from thence, 
for the privilege of carrying intermediate freight 
from Singapore to China, and an acceptance at 
three months for 900Z., on the ship’s sailing from 
Liverpool, was substituted for S0i)Z. The ship 
was laden by the charterers chiefij'- as a general 
ship, but they shipped on their own account 
goods for which the master signed bills of lading, 
making the goods deliverable at Singapore to 
M. A Co., or assigns, paying freight as per margin. 
In the margin, the freight (in the aggregate 
196L 12,?.) was declared to be “ payable in Liver- 
pool one month after sailing of vessel lost or not 
lost.” The vessel sailed from Liverpool on, the 
21st of February, 1856, and the charterers gave 
their acceptance at three months for BOOL, which 
became due on the 23rd of May, and was dis- 
honoured : — Held, that the owners had a lien 
upon the goods so shipped by the charterers, for 
the amount of the bill of lading freight, as against 
the consignees (M. A Co.), who luul advanced 
money to the consignors upon the shipment, but 
not for the 900L Gilhtsim v. Middleton^ 2 C. B. 
(N.s.) 134 ; 26 L. J., C. P. 209. 

By a charterparty between De M. and the ship- 
owner, coals were shipped from a home port to 
Alexandria, and made deliverable to order or 
assigns ; and it was stipulated that the freight 
should be paid “ on loading and right delivery of 
the cargo, less advances in cash at current rates 
of exchange ; one-half of the freight to be ad- 
vanced by freighter’s acceptance at three months, 
on signing bills of lading ; owner to insure the 
amount, and deposit with the charterer the club 
policy, and to guarantee the same.” The accept- 
ance having, been given, the shipowner’s agent 
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indorsed the bill of lading thus : “Received on ( mercliandise consigned to other persons in London, 
account of the within freight, SOU. 17^. as Bj the hill of lading, the freighter’s goods were 
per charterparty.” On the ship’s arrival at Alex- to be delivered, on his paying freight for the 
andria, the purchaser of the coal, and to whom same, as per charterparty. The vessel having 
Pe M. had indorsed the bills of lading, intimated arrived in London, the owner delivered the goods 
that he was prepared to ])ay the balance of the to the different consignees, on their paying 
freight remaining unpaid after deducting SOU. freight reserved by hills of lading, at a less rate 
17.V. and applied for delivery of the cargo ; than that stipulated hy the charterparty^. The 
hut the master having heard that Be M. had owner refused to deliver the freighter’s cargo, 
suspended })ayinent, refused. The demand was without payment of the freight due under the 
made on. the 6th of January, 1864, but the bill charterparty : — Held, that he was entitled to 
was not due till the 3rd of February: — Held, detain it for the hire of the vessel, as the delivery 
that the shipowner had no lien on .the cargo in of the goods and the payment of fj'eight 
respect of the amount represented hy the hill of were concomitant acts, and that if the master 
exchange : and that the damages were the amount unshipped the whole of the cargo, the delivery 
of the bills, and such further sum as represented would be complete, and that the freighter should 
the loss sustained by the detention of the goods, then pay for and deliver hills for the amount of 
TamvacoY. ] 35L.J,, C. P, the freight, as stipulated by the charterparty. 


196 ; L. R. 1 C. P. 363 ; 11 Jur. (n.S.) 026 ; 14 
L. T. 893 ; 14 W. R, 376™.Ex. Ch. 

jind aee cca'cs supra, col. 414, as to dishonoured 
bills. : 


Meah, 2 Moore, 278 ; 19 R. R. ol8. 


Against Indorsee or Assignee of Bill of 
Lading. 


Approved Bills.]-— A shipowner having a of Payment.] — Where freight is made 

lien on_ goods until the delivery of approved bills „ ^ lading, according to the 

for h-eight, took a bill of exchange m payment, ^ charterparty, which stipulates for 

«.Un nhlPPtPfi tn it nt fhp fimp Knf. Jiff.prwsirnfa t f, n t 


and objected to it at the time, but afterwards 
negotiated it Held, that such negotiation 
amounted to an approval of the bill, and that he 


payment of freight ten days after delivery of the 
cargo, tlie owner has no lien on the cargo for the 


Hinouarea lo an approval or me Diu ami mat ne SMU, 4 Bing. 729 ; 2 Y. & J. 

thereby lost h.s lien on the goods. mnirn^tU^. 30^“ j ^ 783-Ex. Ch. 

Farmn, 3 B. & Aid. 497 ; 2 Stark. 590 ; 22 R. R. ’ 

*^f>L Reference to Charterparty — Effect of.] — In a 

bill of lading, where freight is made payable “ as 

Until Delivery of.] — ^Where the owner of per charterparty,” this reference incorporates 

a ship covenanted to let her to freight, and jj^to the bill of lading all the clauses in the 
deliver the cargo in good order and condition, chartei'party which relate to the amount of freight, 
and the freighters covenanted to pay freight on only for the purpose of computing the amount 
safe delivery of the cargo, one-third in cash, and of freight, not for the purpose of transferring to 
the remaining two-thirds by approved bills of the holder of the bill of lading the benefit of 
exchange at four months’ date :~Held, that the covenants found in the same' clauses of the 
delivery of the cargo and payment of freight charterparty, but not affecting the amount of 
were concomitant acts, and that the owner had freight. The N’orway. Br. & Lush. 226. See S. Cl 


a lien on the cargo till he was satisfied for the 
amount of freight remaining due. Yate^ v. 
lialUtmi, 2 Moore, 294 ; 19 R.".R. 524. 

And wdiere the owner covenanted to deliver 
the cargo agreeably to bills of lading, and the 


in ?. C., ante, cols. 427, 432. 

Where a charterparty stipulated for lump 
freight, “ the . master guaranteeing the ship to 
carry 3,000 tons on a draught of twenty-six feet 
water, or to forfeit freight in proportion to the 


freighted , covenanted to pay one-third in cash deficiency.” and the ship could not, and, in fact, 
on arrival, and the remainder on delivery of the did not, carry a cargo of 3.000 tons Hold, that 
car,go, by good bills of exchange at four mouths’ an assignee ‘of a bill of lading for such cargo 
date ; and the captain landed the goods in his making' freight payable as “ per charterparty,” 

, own name, and ofiered them to the freighter at jjad no cause of action against the ship in respect 
Olio delivery, on receiving the stipulated freight : of the master fraudulently gnaraiiteeiiig, &o. 11. 

Held, that the owner had a lien on them until jjy fpQ terms of a charterparty the cargo was 
such bills of exchange were produced by the made dehverable on freight being paid as follows : 
fcighten Yates v. 2 Moore, 297 ; 19 « ^ on cargo for freight ; 

R. li. {>2v. y)Qv ton of fifty cubic feet to be tiaid to 

A., as owner of a ship, covenanted with B., the captain or his agents on right and true ilelivery 
freighter, for a voyage from London to Bahia, j^ti port of discharge.” The charterer shipped a 
there^ to receive a full cargo, and to proceed to portion of the cargo under a bill of lading, which 
the first port in the English channel, where, stated freight to be payable as per charterpiii'ty : 
<)n ^ her arnvaL notice should be given to the — Held, that the rate of freight only was, and 
freighters, from whom orders should be received, j^ot the terms as to the lien mentioned in the 
at what ])ort the should he delivered charterparty were, incorporated in the bill of 

according to bills ot lading. B. covenanted to lading, and that, therefore, the sliipow,!ier had no 
put a full cargo on board, and to^ pay freight at as against a bona fide indorsee for value of such 

certain rates per ton, viz. 300^. in ciisli on the pip lading for the whole chartered freight, but 
day the vessel should be reported inward at the Qj-py ipj. the fj-eight due on the goods mentioned 
, custom-house, and the remainder by good bills, the bill of ladiim'. Fry v. Chartered 
' payable in London, „at two months after date, jjarh of India^ London, and ClmuF 35 L. J., 
from the day on which the delivery should be o, l\ 306 ;‘L, R. 1 C. B. 089 ; 14 L. T. 709 ; 14 
■V ■ completed. A. bound the, vessel and frmght, and w. R. 920. 

' B. the merchandise to be taken on. board, her, for 

' <iue pertbrn^ The vessel shipped, a cargo Kotice of Terms of Charterparty.]— Where 

■ 'v' -. for the freighter at Bahiaj.' together with other, i freight was agreed to be paid for the use or hire 







SHIPPING— XIII. Freight 


clause “ freiglit ^payable as per cbarterparty ” ; , Ho ISfotice of Terns of Cliarterparty—Bill of 
an( L the ship was consigned to C.& Co. in Calcutta, ! lading freight.] — As against assignees or con- 
by whom she was piiPup for her homeward voy- signees, who have purchased or made advances 
age as a general ship, and different merchants ou the faith of the bill of lading without notice, 
siiippecl goods by her ; ‘ G, & Co. taking for homo- the shipowner can only retain for the freight 
ward freight bills payable sixty days after the mentioned in the bill of lading. Mid- 

delivery ol* the cargo, and, a new master having dleton^ 2 C. B. 134 ; 26 L. J., C. P. 201). 
been appointed by them, in conjunction with the A ship was chartered for a particular voyage 
former marter, signed bills of lading with the for a gross sum, by wmy of freight. The captain 
clause “paying freight agreeably to freight bill”; signed bills of lading for the cargo (which was 
and thefreight bills were^madc payable in London the property of and consigned to a third person), 
to B. & Co.r to whom the charterer was indebted specifying a rate of freight amounting to a less 
for advances on the outward cargo, and who, as sum than that mentioned in the cbarterparty : — 
well as C. k Go., were cognizant of the terms of Held, that the shipowner had no lien on tlie 
the cbarterparty Held, that the owner of the cargo beyond the freight speciffed in the bills of 
ship had a lien on these goods to the extent of lading. 4 Camp. 298 : IG ll.Il, 

the homeward freight. Faith v. Fad liulia 795. 

4 B. Aid. 630 ; 23 R. E. 423. and W, chartered a ship from Liverpool to 

C. k. Co. also put on board the ship goods pur- Calcutta and home for 7,000^ “ The freight to 
chased by them on account of the charterer ; but be paid 1,250 Loti vessel clearing from Liverpool, 
he being indebted to them and B. & Co., their and 1,000/. on delivery of the outward cargo at 
agents, those goods were, by the bill of lading, Calcutta, the remainder in cash two months from 
consigned to B. k Co. :~Held, that as between the vessel’s report inwanis, and after right 
the owner of the ship and B. k Co., the goods delivery of the cargo, or under discount at 5 per 
weretobeconsideredas the goods of the charterer, cent, per annum at freighter’s option. The 
and liable to the owner’s lien on them for the master to sign bills of lading at any rate of 
freight due by the cbarterparty. Ih. freight required without prejudice to this cliarter- 

^\Tiere indorsees of a bill of lading are also the party. The owners of the ship to have an absolute* 
charterers of a ship, they arc bound by a stipula- lien on the cargo for all freight, dead freight and 
tion UvS to lien in the charterparty. M'Lcan. v. demurrage.” There were provisions for payment 
Flemlmj, L. E. 2 H. L. (Sc.) 128 ; 25 L. T. 317 ; of the freight in cash on deliveiy of the caigo, if 
1 Asp. M. C. 160. the cargo was delivered abroad. 8. and C., who. 

The goods of a shipper in a general ship are were the charterers’ agents at Calcutta, having 
not aftbeted by a clause in a charterparty of made advances to disburse the vessel, shipped a. 
wliich he has no notice or knowledge, giving the quantity of linseed, for which the captain 'signeil 
shipowner lieu on all cargo and freight for bills of lading deliverable to their order or assigns- 
arrears of hire due under the charter}) arty. The on payment of freight at 5,?. per ton, the current 
Stonmvat/, 51 L. J., Adrn. 27 ; 40 L. T. 773 ; 4 rate being 5/. 10,v. Against this shipment 8. and 
Asp. M. 0. 529. C. drew a bill of exchange, and indorsed and: 

By a charterparty which was negotiate<l bjn-A., delivered it together with the bill of lading for 
as a*gent of B., the charterer (B.) engaged to pay value : — Held, that' assuming the charterphfty to. 
a lump freight of 735/. for a voyage to* the coast have created a lien for the charterparty freight 
of Africa and back to London, in cash, on the as against the charterers, a bona fide indorsee of 
correct delivery of the return cargo, and the the bill of lading, without notice of the charter- 
charterpartT contained the following clause : party, was entitled to the linseed on payment of 
“ The maste‘'r to sign bills of lading at any rate of the bill of^ lading freight. Fode/^ v. Cblhy, 3 
freight, without prejudice to the charter.” B. H. k H. 705 ; 28 L. J., Ex. 81. 
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Custom ^Payment at Port of Shipment.] — notice of the assignment to C. Afterwards, 
Goods were shipped at Liyerpool for Sydne}?-. but before the ship returned, A. became bank- 


and in the margin the stated amount for freight 

■was made payable in Liverpool to M. (who was Order and Disposition.] — Undcracharterparty, 
not the shipowner) one month after the sailing of entered into by a broker, on behalf of the owner 
the vessel : — Held, that, as against an indorsee for of a vessel, wdiose name did not appear on the 
value of the bill of lading the master could not charterparty, the freight wais to be paid to the 
•detain the goods at the port of delivery on the broker, on * behalf of " the owner. The owner 
ground of nonpayment of the freight, although assigned the freight to A,, who gave notice of the 
the jury found that, by the usage of Liverpool, assignment to the bi’oker, but not to the lords of 
the shipmvner does not lose his lien for the freight the treasuiy, by whom the freight was to be 
by making it j)ayable at the port of shipment, paid : — Held, that after such assignment and 
Xirehyief^ v. Vems^ 12 Moore, P. C. 361 ; 5 Jur. notice, the freight was no longer in the order and 
(K.^S.) BDo ; 7 W. K. 45,5. disposition of the owner, and consequently did 

Such a local usage cannot bind a bona fide not, on his subsequently becoming bankrupt, pass 


holder for value without notice. II?, to his assignees : — Held, that the money due to 

the charterparty w'as not in his order and dis- 

d Waived n,. T position at his bankruptcy. Gardner w Lachlan, 

d. waived, Suspended or Lost. ^ ^ ^^9 ; 8 L. J., Ch. 82 ; 2 Jur. 412, 

Delivery — Landing.] — Where consignees do xind see S. 61, 6 Sim. 407, on motion for 

mot appear to claim goods at the port of discharge hijunction. 


d. Waived, Suspended or Lost. 


.and there is no suitable warehouse : — Sembie, 

that the master may still land the cargo without _ Sub-cnarter--Wotice.] — A shipowmer on the 
losing his possession and control over it (placing March, 1857^ chartered his ship to A. for a 
the goods in a ■warehouse belonging to, or hired Hong Kong. The freight was payable 

for, his owners), and so preserve his lien, d/un’- “ ^^pproved bills on London, at three months’ 
le-Manch v. Wiho9i, 42 L. J., 0. P. 70 : L. IL under discount, following the 

8 C. P. 227 ; 28 L. T. 415 ; 1 Asp. M. C. 605. delivery of a certificate to the charterers, signed 

by the consignees,” of the deliveiy of the cargo. 

Contract at Variance with.]— -A shipowner has On the 24th March the shipowmers assigned the 
.a lien upon a cargo for freight (i.e. for the to C., who gave no notice to A. until No vem- 

carj'iage, conveyance and delivery of goods), but following. It turned out that on the 23rd 
such lien is destroyed by his entering 'into a con- A. had sub-chartered the ship totB., whose 

tract at variance vVith that lien ; as 'where he, by at Hong Kong had paid the freight to the 

contract, agrees to be paid after delivery of the there of the shipowner : — Held, that A. 

cargo, and not at the time of delivery. Walker liable to C. for the freight, and that C.’s 
Y. llrchner, 11 Moore, P. C. 21. laches in giving notice had not deprived him of 

A bill of lading contained this form, “ Freight lights. You7U/ y. Lindsay, 27 Beav. 405. 
for the same goods to be paid by the shippers : ” ' . . . 

and in the margin of the bill, “ Freight payable Priorities — Greueral and Particular Assignee.] 
•one month after sailing, ship lost or not lost.” assignee of a particular freight who gives 

The owner of the ship, on her arrival at her des- charterers notice of his security, is entitled 

tination, claimed a lien on the goods for the priority to the general assignee of ail freight 
-freight, and refused to deliver the goods to the earned by the same ship, -wdio is prior"' in 

consignees until the freight had been paid : — gives no notice, and takes no steps to 

Held, that the shipowner had no lien on the mortgage until after the particular 

.goexis consigned, as the sum claimed was not has given notice to the charterers, and 

f reight, properly so called, and was concluded by been in part discharged. JJrown v. 

, the contract -wdiich stipulated for a payment to K- 2 Eq. 806; 12 Jur. (N.s.) 791 : 14 

be made in lieu of freight, and to be made at a ’ 14 Mh E. 911. 

fixed period, having no reference to the delivery ^ x 

of the goods. Ik See also eases, ante, col. 237. Ship.]— The right to freight is inci- 

dental to the ownership of the vessel which earns 


charter-party, without the men* 


away on payment of a portion only of the freight, tion of the word “freight.” " Lindsay v. Gibhs, 


•without some express contract with the express 22 Beav. 522 ; 2 Jur. (N.S.) 1039 ; 4 Mh E. 788, 


•or implied authority of the shipowner. Pe7rrz v. equity an assignment of freight to be earned 
Alsoj?, 3 F. & F. 188. is valid. Ik 

A ship was chartered by her owner. After- 
- ' 5. xissiGKMENT. wards, in June, 1854, he sold twenty-four shares 

fn TiA TR’ov'rtAiri 1 A rt • X. tv XT shlp to A., aucl the remaining forty shares 

■' December he assigned the freight to 

; 0^7“^ of a ship Of freight to teamed IS 0. A. registered before, and B? after O.’s aW- 

■ . , Jiujiglai T, l Myl. k K. i88. ment ; but 0. gave the first notice to the 

. A shipowner assigned to B. the freight earned charterers Held, that C.’s right to the freight 
- ■ and to te earned by one of his ships, and after- had priority over B., but not over A it. ^ 

a yoyage to S. ' One who is interested in the freight alone 
to A., before the saved from the ship held liable to contribute his 
yiP ® 2 .iled. The oharter|)arty.,,,a^e3rwa;^' -was proportion of the expenses incurred bv the shin 




'■5. xlSSiaKMENT. 



expenses incurred by the ship 
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EiffM to Erei^Iit earned after Sale>] — See 1 9. I^ractice. 
parte, ^ ^ 

■'Taking ■' ' AeconntS.]'— 

, 'A; , ' '' . "sliipowner,. ■"■.to; ■ ■ 0, 
payable B., the char- 
r an agreemeiit;:':by/: which 


Traud — ■ Partnership ™ 

Eciuitable assignment by 
nf ciiarter])arty freigl ' 
terer ; not disclosing 

was a partner with B. for the voyage and liable 
in accoLint for losses. The adventure turned out 
a loss. B. claimed, as against C., to balance the 
accounts of profit and loss, as he would have 

been entitled to do with A. had the charterparty j speed, proceed to iSunderland. 
not been assigned : — F’" 
entitled to do so. 

By Managing Owner.]— Managing owner has j freighter 
no ] lower to assign freight to secure private debt. ' 

QuUvn Y. Trash, supra, col. 57. 

By Master.] — The master has no power to 
assign freight. The Sir Jlenry Wchh, 13 Jur. 039. 


'r:;' 1. Liability undeb Contiuct. 

■ ' a, 'Charterer— Cesser' Clause. „ ... 

Belay in Loading.] — By a charterparty it was 
agreed that a sliip should, vrith all convenient 

_ \ ^ . ' “ ■ V 1, and that the 

Held, that in equity be ^vas charterer should there load the ship in regular 
J//’/7iyZc*’Y.Di>mi,3H.L.Cas.702. turn with a full cargo of coals, and tlu; ship 

should proceed with it to Kiel, and deliver te 
i*' or- assigns,- on payment otp fieighty. 
“ and, that the charter being concluded by the 
charterer on behalf of another party resident 
abroad, all his liability should cease as soon 
as he had shipped the cargo ’’ : — Held, that 
this clause only exempted the charterer from 
liability accruing after the loading of the cargo ; 

Co-owners — Assignment of Share of Freight that he, therefore, remained liable for delay 
hy some — Deduction of Expense of Earning.]— jn loading, although he had ultimately loaded a 
The wages of the captain and seamen of a ship, fup cara:o. Christo ffersim v. Rumen, il L. J., 
beimr the expenses which produce the income q. b. 217 ; L. K. 7 Q. B. 509 ; 26 L. T. 547 ; 20 
thereof, are proper deductions to be made from w. Li. 626 ; 1 Asp. M. C. 305. 
the gross freight, as between the part owners of By a charterparty it was agreed that the ship 
the ship and the assignees of the freight belonging should go to a certain port and there load 
to the other cO'Owners, Zhidsay y. 6fihh\ 28 from the charterer a cargo 'Hn the customary 
L. J., Ch. 692 ; 5 Jur. (N.S.) 376 ; 7 W. K. 320— manner,” and proceed therewith to another port 
L.JJ. and deliver the same. . . . “The cargo to be 

discharged in ten working days, commencing 

Direction to Agent to pay out of Freight a from the day after the ship had got into her 
Specific Bill — Subsequent Direction to pay other proper discharging berth. Demurrage at 2L per 
Bills — Priorities.] — Where the purchaser of a lOO tons register per day. . . . The ship to 
ship gave three bills in payment, and instructed have an absolute lien on cargo for freight and 
his agent to pay the amount of the first out of demurrage, the charterer s liability to aiij^ claitses 
the freight of the shi|), and afterwards sent a in the charter ceasing when he has tlelivered the 
WTitten 'Ardor to satisfy out of the freight the cargo alongside ship” ; — Held, that the demur- 
•amount of any current bill given in payment for rage and the lien and exemption clauses did not 
the vessel : — ^Held, that the latter should not apply to damages by undue detention of the 
•supersede the former direction, which created a vessel at the port of loading. Loahhart v. Falk, 
lU'iority over the holders of the other bills. Rihi 44 L. J., Ex. 105 ; L. K. 10 Ex. 132 ; 33 L. T. 96 ; 
w. Walton, 2 Y. & G. C. C. 354 ; 7 Jur. 892. 23 VV. B. 753 ; 3 Asp. M. C. 8. 

Payment of Freight on Assignment.] “Loading Excepted.” ]-A charterparty con- 
■3. Payment ; ii. Ox Assignment, supra. A. 392. the tollowing clause : >■ i his charter bemg 

’ . I • concluded by the charterers on behalf of another 

Payment of Bottomry Debt out of Proceeds of party, it is agreocl that all liability of the former 
iSlin-Ereight not being brought in.]— See The shall cease as soon as thecargo is shippej loading 
91*^ excepted, the owners and master ot the vessel 

■ * ' agreeing to rest Solely on their lien Oil the cai’go 

have ” : — Held, that “ loading excepted ” extended 
XIV. DEMUBRAGE. to delay in loading, and was not confined to the 

loading a full and complete cargo ; and the 
1. Liahtlity 'ynder Contract. charterers, therefore, remained liable for the delay, 

a. Charterer — Cesser Clause, 446. _ though they had shipped a complete cargo. Lister 

h. Consignees and Indorsees of Bill of v. TAtM .L. J., Q. B. 495 ; 1 Q. B. 

Lading, 451. 269 ; 84 L. T. 446 ; 24 W. R. 395 ; 3 Asp. M. C. 1 45. 

c\ Other Cases, 453. ....... 

“2 Lotiee of Arriral. 456, Ho Orders given as to Fort of Discnarge — 

a! Time and Calculation of Lays, Lhl. safe Port.]— By a charterparty the ship was, 

4. Place, 461. after loading a full cargo, to proceed to a port of 

LoacUny aoid ‘Lhcliarginq— Bales of Port, call for orders, to be forwwled within forty- 
470. * eight hours after notice of arrival given to the 

■6i Causes of Delay, charterers, to. discharge at a. good and safe port.'* 

a. Weather, 476. Twelve working lay days to be allowed the 

h. Not producing Bill of Lading, 479. freighters, . for loading the ship at the port of 

(\ strikes, 480. loading, and waiting for orders at the port of 

' - A. Other Causes. 482. call, and fifteen days over and above the laying 

7. Bate of Paymmt, '491 . ’ . <^ays, at U. per ton per day. Charterers* liability 

8; Lien for, 491. to cease whep^the ship .was loaded, the owners of 
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Balfour, 61 L. J., Q. B. 354 ; [1S92] 1 Q. B. 507 : 
m L T. 455 ; 40 W. K. 371 i . T ^ Asp. M. G. 181 
—C. A. 

Charterer Protected. ] — A charterpart j, l>y 
which it was agreed that the cargo shoiiicl^^^^^^te 
loaded and discharged with all des})atcli, con- 
tained the following claiise : ‘t The charterers’ 
liability on this charter to cease t\%en the ^ cargo* 
is shipped (provided the same is worth the freight 
on arrival at the poi’t of discharge), the captain^ ^ 
having an absolute lien on it for freight, dead 
freight and demurrage, which he or owners shall 
be bound to exercise.” The charterers having- 
shipped a cargo worth the freight on arrival at 
the port of discharge : — Held, that they were 
protected by the clause from liability to the ship- 
owner for not loading the ship in due time 
according to the charter, Bannister v. Breshmery 
36 L. J.,' C. P. 195 ; L. R. 2 C. P. 497 ; 16 L, T. 
418 ; 15 W. 11. 840. But see CUnh v. Badfonl, 
infra. 

By a chart erparty it was stipulated that 
ship should pinceed-to a loading-place at thc- 
port of loading, and load “ in the usual and 
customary manner ” a full and complete cargOy 
and therewith proceed to a port of discharge, 
“the cargo to be unloaded at the average rate 
of not lass than 100 tons per working day--or 
charterers to pay demurrage at the rate of 
Ad. per ton register per diem-— the charterers’ 
liability under this charterparty to cease on 
the cargo being loaded, the owners ha villg^ 
a lien on the cargo for the freight and demur- ' 
rage” ; — Held, that the stipulation as to the 
cesser of the charterers’ liability did not apply 
to liability for damages for undue detention 
at the port of loading ; for, in the absence 
of anything in the charterparty to the contrary, 
the cesser of the charterers’ liability must be 
taken to be co-extciisive with the lien created by 
the charterparty, and upon the true constriictiott 
of the charterparty, the shipowner had no lien 
in respect of such damages. BaTmister :y.' 
lauer (supra) (piestioned. Clinh v. Mad ford,, 
60 L. J., Q. B. 388; [1891] 1 Q. B. 625 ; 64 
L. T. 491 ; 39 W. B. 355 ; 7 Asp. M. G. 10~— 
C. A." ■ ■ 


an action by the shipowners against the char- 
terers for not giving orders as to the port of 
discharge, and for giving orders that the ship 
should proceed and discharge at a port which was 
not a safe port within the meaning of the charter- 
party : — Held, that inasmuch as delay at. the 
port of call was provided for by the stipulation 
in respect of demurrage, the charterers were 
discharged, whether the actual damages claimed 
were co\'ered by the owners’ Hen or not. Frenrh 
V. Gerber, 46 L, J., C. P. 320 ; 2 C. P. I). 247 ; 
36 L. T. 850 ; 25 W. B. 355 ; 3 Asp. M. 0. 574— 
C. A. 


Together.] — A vessel was chartered to carry a 
cargo of coals fiom OardiB to Bouen. The 
charterparty provided that the liability of the 
charterers should cease “ when the ship is loaded 
and advance of freight with demurrage at Cardiff 
paid.” “ Ship to have a lien on cargo for freight, 
dead freight and demurrage.” The bill of lading- 
contained no restriction on the liability of the 
charterers. In an action for balance of freight : 
— Held, that the charterparty and bill of lading 
must be read together, and construed according 
‘ _ on the face of them, and 
that the charterers’ liability ceased on perform- 
ance 


to the plain meaniiij 


of the conditions in the charterparty. 
Barioieli> v. Burnifeat, 36 L. T. 250 ; 25 W. B. 
395; 3 Asp. M, 0.376. 

Securing Berth.] — ^\7here the charterer refused 
to name a substituted dock where the ship could 
lie in safety afloat according to the terms of the 
charterparty, and delay ensued in discharging 
the cargo : — Held, that he became liable to 
demurrage and charges for unloading. Bald v. 
Bonltni ox Kelson, 50 Jj. J., Ch. 411 ; 6 App. Gas. 
38 ; 44 L. T. 381 ; 29 W. B. 543 ; 4 Asp. M, G. 
392— H. L. (E.) 

Cesser Clause— Detention at Port of Loading 
— Lien.] — By a charterparty it was stipulated 
that the ship should proceed to a loading-berth 
at the port of loatiing, and there receive o]i board 
a full and complete cargo, and, being so loaded, 
should proceed to the port of discharge, “All 
liability- of charterers to cease on completion 
of loatiing, provided the value of the cargo is 
sufficient to satisfy the lien which is hereby 
given for all freight, dead freight, demurrage 
and average (if any) under this charterparty ” 
— “ To be loaded as customary . . . and to be 
discharged as customary at the average rate of 
not less than 100 tons per worldng day from the 
time the ship is in berth and ready to be dis- 
charged, and notice thereof has been given by 
the master in writing. Demurrage to be at the 
rate of 20Z. per day ” : — Held, in an action by 
the shipowners to recover damages for undue 
detention of the ship at the port of loading, that 
the stipulation as to the cesser of the charterers’ 
liability did not ap>ply to . liability for damages 

g, for the cesser 


Delay in Loading — Bien.] — A charter- 

party contained the following clause : “ Ghar- 
terers’ liability to cease when the ship is loaded, 
the captain having a lien upon the cargo foi 
freight and demurrage.” In an action foi 
demurrage at the port of loading : — Held, first, 
that the lien extended to demurrage at the port 
of loading, as well as at the ])ort of discharge 
Fi'atwesco v. Alasseij. 42 L. J., Ex. 75 ; L. R. 8 
Ex. 101 ; 21 W. B. 440. 

Held, secondly, that the ship having been 


for -detention at the port of loadiiij^. 
of the charterers’ liability must be taken to be fening" coal to be," if required, supplied at the 
' Co-exteiislve with the Hen created by the charter- expense of the ship, and at the rate of forty tons. 
' party ; and, upon the true construction of the per clear worldng day . . but all days on 
charterparty, the shipowners had no lien in which stiffening coal is to be taken on board, or 
respect of such damages,: “demurrage ” under the ship is detained for the .same, am to bo 
the charterparty not being applicable to the exeliided from the computation of the working- 
port of loading. ZocMmrt y. Fedh (L. days allowed for loading ; the vessel to be 

Ex. 132) followed and 'y. discharged at the rate of forty tons per clear 
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working day. . . . Demurrage to ].)e paid for each 
day bcyomi the days allowed for loading and 
dischargn'iig respectively at the rate of Sd. per 
registei-ed 1:011 per <!ay. The master to have a 
lien upon the carg'o for all fi'eight. <Iead freight 
and demurrage. All liability of the charterer 
under this agreement shouhl cease as soon as the 
cargo is on l)oard. ... All questions, whether of 
short delivery, demurrage or otherwise, are to 
be settled }\v the charterer's agent at tlie ])ort 
of. destination.'* The vessel arrived at Callao, 
where the captain, at the request of tlie char- 
terer’s agent, delivered the cargo to him without 
insisting on Ids lien for freight and denuuTage. 
In an actiim on the charrerparty for undue 
detention of the vessel in putting vstiffening coal 
on boar<l : — Held, that the shipowner had no 
cause of action on the charterparty ; the clause 
providing for the cesser of the cha.rterer's iiabi- 
Hty operuting as an absolute discharge, notwith- 
standing that the charterer and consignee were 
the same person. Sanqauiettl v. Sfeunt 

yanqathii Co„ 4(5 L. J., Q, B. 10.5 ; 2 Q. B. D. 
2H8 55 L. T. 658 ; 25 W. E. 150 ; 8 Asp. U. G. 

300~C, A. 

Held, also, that the <leiintrrage clause extemled 
to detention of the vessel in putting stiifeiung 
coal on board, and that damages for such deten- 
tion were covered by tlie owner’s lien. Ih. 

By a charterp)arty cargo w’as to be loaded in 
thirteen working days, and to be discharged at 
not less than thirty tons per working day. Ten 
days’ demurrage to be allow^ed above the sakl 
days. The charterer’s liability to cease wdien 
ship is loaded, the captain or owner having a 
lien on cargo for fi-eight and demui’rage : — Held, 
that the charterer upon loading rhe cargo was 
disciiarged from liability for demurrage incniTcd 
at the port of loading. iiks7/ v. Cun/, 44 L. J.. 
Q. B. 205 ; L. E, 10 Q. B. 553 ; 32 L. T. 670 ; 
23 \y. E. 881) ; 2 Asp. M. G. 593— Ex. Ch. Sec 
Pcti*ococli'nw V. post, col. 534. 

A charterparty contained stipjulalions in the 
usual form for payment of freight and demur- 
rage,, and also a stipulation that *‘as this 
eharteriiarty is entered into by the charterers 
for account of another partly, their liability 
ceases as soor3 as the cargo is on board, the 
vessel holding a lieu upon the cargo for freight 
and deinurrage.” The charterers having ]>laced 
the cargo on board at the port of lading, a hill 
of lading was signed wdiereby the goods w’ere 
made ileiiverable to themselves at the ])art of 
discharge, ‘‘they paying freight and all other 
conditions as ])er charterparty.” Jn an action 
by the shipow^ner against them as consignees of 
the cargo, for demurrage in respect of (ielay at 
the port of discharge : — Held, that the cesser 
clause in the charterparty must be rejected as 
inapplicable in reading the bill of lading, which 
incm’poratcd all the conditions of the charter- 
party applicable to the reception of the goods at 
the po]‘t of discharge, and therefore that the 
plaiutiil: "was entitled to mamtain the action. 
G'Hlliclifip.n Y. Stewart, 53 L. J., Q. B. 173; 13 
Q. B. D. 317: 50 L. T. 47; 32 W. E. 763; 5 
Asp. M. C. 200— C. A. See also The 8a tt lion an, 
ante, col. 277. 

A memorandum for a charterparty made 
between shipowners and Y., “ as agent for the 
freighter” (no principal being named), after 
providing for “demurrage over and above the 
laying days at 71, per day,” stated that “it is 
further agreed, that, this charterparty being con- 
cluded by ” Y. “ for another party, the liability 

■ ' lOh. XIII,' 


of the former in every respect, and as to all 
matters and things, as well before as after the 
shipping of the cargo, shall cease as soon as they 
have shipped the cargo” : — Held, that Y. tvas 
not liable upon this memorandum for demurrage 
at the poi’t of discharge. ' Ogleshj v. Yf/leskiH, 
El Bl & El. 930 ; 27 L. J'., Q. B. 356 : 6 W. it. 
690. 

Colliery Guarantee — Incorporation.] — A cesser 
clause in a charterparty applies not merely to 
liability for demurrage, but to liability incurred 
through detention in the nature of demurrage. 
It was agreed by charterparty bet^veeu the 
plaintiffs, the owners of a steamship, and the 
defendants, as charterers, that the ship should 
proceed to C., and there “ load in the usual and 
customary manner a cargo of coals,” and proceed 
to T. “ The vessel to be loaded as customary, 
but subject in all respects to the collieiT 
guarantee, in 168 colliery working hours.” The 
cargo w*as to be loaded at a specified rate per 
day, “ or charterers to demurrage at the rate 
of 30^. per hour.” The master w’as to sign 
“ clean bills of lading without alteration as pre- 
sented by the charterers.” “ The charterers’ 
liability to cease on the cargo being landed and 
the advance freight paid, the owuiers having a 
lien on the cargo for the balance of freight and 
demurrage,” By a colliery guarantee, colEer}" 
proprietors undertook to load the ship for the 
defendants in 108 hours. “ Demurrage (if any) 
to he at the rate of 20^?. per hour.” The ship 
was not loaded in 11)8 colliery w'orking hours. 
In an action for demurrage or for detaining the 
vessel an unreasonable time : — Held, that the 
defendants were not liable, as the cesser clause 
covered the plaintiff’s claim. Semble, that the 
plaintiffs had no right of action against the 
tlefendants under the colliery guarantee unless 
the guarantee was incorporated wdth the charter- 
part}" ; but that, by the custom of the trade, 
the shipowners have such a right of action 
against the colliery proprietors, BeHtitntioro 
Steanwlilp Co. v. Plrir, 64 L. T. 491, n. ; 7 AvSp, 
M. C. 11, n. — G. A. Affirming 61 L. T. 330 ; 6 
Asp. IM. '0. 428. 

Demurrage at Port of Shipment or of Dis- 
charge.] — A charterparty entered into by a 
broker for a foreign charterer contained the 
words “ fourteen days for loading in the Tyne or 
the captain to receive ol. per day, day by day,” 
and at the port of discharge “ demurrage over and 
above the said 13d ng da3"s at (d. per day.” “ This 
charter being concluded H. (the broker) on 
behalf of another party, it is agreed that all 
liability of the former shall cease as soon as he 
has shipped the cargo, the ow'ners and master 
agreeing to rest solely on their lien on the cargo 
for freight and demurrage” : — Held, that demur- 
rage in the last clause meant demurrage at the 
port of discharge, and that the brokers’ liability 
for demurrage at the port of loading did not 
cease on shipment of the cargo. Pedersem v. 
Lotlnga, 5 W. E. 290. 

A charterpart}" provided ; “ Charterers’ liability 
to cease as soon as the cargo is shipped in terms 
of this charter, captain having an absolute lien 
for all freight, dead fj:eight and demurrage ” — 
Held, that the charterers' were not liable for 
demurrage incurred before loading completed, 
the cargo having been all shipped. SGlre,^en v. 
Guy, 13 Ct. of Bess.,Qas. (4th sor.) 85. 

A charterpart}" provided ; “ Charterers’ respon- 

‘ ' 15 
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■sibility to cease on cargo being loaded, provided is an express stipulation for a lien ori the^ 
the cargo is worth the freight at port of dis- for such demurrage. Sui'^th w SleTeliing, 5 iijl. & 
charge. To be loaded as customary at Sydney ; Bl. 589 ; 1 Jur. (i^.S.) 1135 ; 4 W. E. 25 Ex. Oh. 
to be discharged as customary at ... at the 

rate of not less than 100 tons of coals per work- Consideration.]-- Where in an action on an 
ing day . . . and ten days on demurrage over agreement for pa^nnent of demurrage on delivery 
.and above the said laying days at dc?. per regis- of a cargo of coals the defendant plead eo tiiat 
tered ton per day.” In an action brought by the plaintiff had previously contracted 
the owners against the charterers for detention another party for the delivery of the coals to the 
•at the port of loading:— Held, that “demurrage” defendant by the plaintiff, and that there was 
in the lien clause did not cover detention at the no consideration for the promise ot the detenchmt 
loading port, and that the charterers were liable, to the plaintiff : — .Held, that the plea was bad, 
Gardiner -Y. Maefarlane, 16 Ct. of Sess. Gas. and that the performance of an existing contract 
(4th ser.) 658. by one of the parties thereto may be a good con- 

sideration for a promise to him by a third party. 
Exception of Hindrance beyond Charterers’ SroUon v. P(-g(h ^ 295 ; 30 L. J., Ex. 225 ; 

Control.] — Gardiner v. Macfarlane, 20 Ct, of 3 L. T. 753 ; 9 W. R. 280. 

Sess, Gas. (4tii ser.) 414. _ , x* n 

^ Indorsees— Express Stipulation.] — where a 

Salt Cargo — Lighters Beneaped,] — See Aller^ bill of lading stipulates on the face of it for pay- 
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<lefendants held themselves out to the plaintiff 
as receivers of the cargo under the bill of lading, 
•so as to lead the plaintiff to look to them as such. 
Tliere was evidence that the defendants told the 
plaintiff's agent, before the ship arrived, that 
they ha< I the cargo, and %s'oiild pay the freight; 
and that during the unloading the plaintiff’s 
.agent complained daily to the defendants of 
iln.ir delay, telling them that there would be a 
■claim for deiinuTage, without a repiuliation by 
them of liability Held, that there was evidence 
that the defendants undertook to pay for any 
unreasonable delay, and that they took delivery 
under the provisions of the bill of lading. Palmrr 
V. Zariji, 37 L. T. 7h0 ; 3 Asp. M. G. 540. 

FoBeference to Demurrage in Bill of Lading.] 

< — The eharterjiarty provicled for the payment of 
freight, aiul alIowc<l thirty days for It wading and 
unloading : tlie bill of lading provided for the 
payment of freight as per charter, and made no 
reference to demurrage : — Held, that an indorsee 
■of the bill of lading was not liable for denmiTage. 
Olh'cr V. IVwjtjerldge. 7 W. E. 164. And see 
post, eol. 461. 

Liability of Consignee acting as Agent — Bill 
■of Lading incorporating Charterparty.] — Con- 
signees under a bill of lading which made the 
.goods deliverable to them, “ paying freight and 
all other conditions as per charterparty,” refused 
to pay demurrage incuiTed at the })ort of loailing 
and (iue under the terms of the charterparty, but 
accepted deli very of the goods. The consignees 
were, and were known to the shipowners to be, 
acting only as agents. In an action by the ship- 
owners for demurrage : — Held, that the con- 
signees were not liable. Cinaitg of Lancaster 
Hteawshig} v. Sharpe, 59 L. J., Q, B. 22 ; 24 
Q. B. D. 158 ; 61 L. T. 692 ; 6 Asp. M, C. 448. 

Power of Master to Pill in — Demurrage.] — 

See Allaji v. Johnstone, ante, col. 3T7. 


c. Otbier Gases. 

Eeceivers of Goods.] — If a person receives 
goods from on board ship, which are shipped to 
the shi})pers order or his assignees, paying 
freight, with a certain allowance for demurrage, 
he makes himself, by acceptance of the goods, 
liable to all the terms of the bill of lading, and of 
course to demurrage. Lohhhi v. Thornton, 6 Esp. 
16. And see Palmer v, Zarijl, supra. 

Liability of Consignor.] — A bill of lading con- 
tained these words : The vessel to take her 
regular turn in unloading” : — Held, that the 
consignor was liable for her detention beyond 
lier regular turn, although there was no express 
contract for demurrage in the bill of lading. 
Caathnm v. Trlchett. 15 G. B. (:S’.S..) 754 ; 33 
L. J., 0. P. 182 ; 9 L. T. 609 ; 12 W. E. 311. 

, A party hired sacks from a railway company 
for the conveyance of grain on their railway 
subject to certain regulations, amongst which were 
the* following : ‘‘ 2. The charges for the use of 
sacks will be a halfpenny per sack per journey 
w'hoai discharged at any of the company's stations 
on the company’s line, or at their warehouses, or 
at warehouses, or mills connected by rail with 
the company’s line, and per sack when sent 
to foreign stations. 3. Demurrage of a half- 
penny per sack per week will be charged after 


lY. Demurrage. 

the expiration of fourteen days, the time to com- 
mence from the time the sacks leave the station 
to be filled ; the time allowed for filling and 
returning to the station to be seven days. 
10. None of the company’s sacks containing 
grain will be allowed to leave any station, local 
or foreign, unless a guarantee is first obtained 
by the clerk in charge from the consignee, that 
the grain will be immediately discharged, and 
the sacks I’eturned the same da^", and to the 
station ” Held, that -the company's claim for 
demurrage arose at the expiration of fourteen 
days from the hire of the sacks, and that the 
only person with whom there was any contract 
forklemurrage was the consignor, by virtue of 
the third regulation ; but that by the operation 
of the tenth regulation his liability ceased upon 
the company’s permitting the sacks to get into 
the hands of the consignee, whether with or 
without a guarantee. G, JV, Mg. v. Wyles, 2 
G. B. (N.S.) 344. 

Agent— Consideration,] — The agent of the 
consignees of a cargo wrote to the owner, 
agreeing to pay freight, demurrage, &c., and 
to place himself in every respect in the place 
of the charterer, The ship was detained 
beyond the time allowed by the charterparty in 
loading and unloading, and the deniui'rage days 
and several days besides elapsed after the date 
of the agent’s agi’eement : — Held, that he was i 
liable for the detention beyond the demurrage 
days, as well as for the <lemurrage on his agree- 
ment, as there was a sufficient consideration 
moving from the owner to the agent, since he 
could not sell the cargo without the owner’s 
consent. Benson v. Htpjyins, 4 Bing. 455 ; 1 
M. & P. 246 ; 3 Gar. & P. 186 ; 6 L. J. (o.S.) 
C. P. 64. 

Partnership in Part of Agreement between 
Charterer and Freighter. — A. having chartered 
a steamer, agreed with B. to take out some 
engines in her to Barcelona, it being known to 
both parties that the engines could not be shipped 
unless some alterations were made in her hatch- 
ways. The agi.'eement contained the following 
conditions : — First, that A. should lay the steamer 
on. her berth at Liverpool for Barcelona. 
Secondly, that she should not be required to lie on 
her berth longer than ten days. Tl lirdly, that she 
slioubl make the voyage from thereto Barcelona 
for the lump sum of 6.50/., A. to pay all charges. 
Fourthly, that B. should load in the steamer two 
engines and tenders complete, for 240/. ; freight , 
to be paid at Liverpool on delivery of bills of 
lading, without any deduction for interest or 
insurance. Fifthly, that snch of these goods as: 
weighed above twenty cwt. should be put in the 
steamer, stowed, taken out, and. landed at ship- 
per’s risk and expense. Sixthly, that the goods 
should be taken out of the steamer as soon as the 
captain was ready to deliver them, in five, days, 
Sunday excepted ; and 20/. demurrage to be x^aid 
by the* shipper or receiver of the goods, for every 
day that she was detained over and above five ' 
days. , Seventhly, that the steamer should be 
entered in the joint names of A. and B., so that 
the latter might assist- to get cargo. Eighthly, 
that any surplus of f x'eigbt above 650/. should be 
divided between them, and also any loss which 
might result. Niiitlily, that the steamer should 
guarantee to carry 480 tons dead weight, besides 
forty tons of coal in the bunkers. Tentlily, that 
bills of lading for the whole cargo of the steamer 

15—2 




SHIPPING— XIV. Demurrage. ioh 

; A. x\nd eleventhly, i days, or sooner if required by the charterers, 
signed at Barcelona If "the ship is not ready either on the owner’s 
. commission on the or the charterers part at the above-named 
vas put on her berth dates, then demurrage to^be paid by the party 
t of her owner, the in default at the rate of 71. per diem ” : — Held, 
re removed for the that the effect of this stipulation was 

I joint expense of A. the owner liable for demurrage, at 71 
meeded twenty cwt. for delay caused by 
it alongside, and it ship to sail, due to him ; 

II expired, that they were liable in like manner 


to ' make 
'a day,. 

any unreadiness of the 
and the charterers. 
^ for delay caused by 
unreadiness of the ship, due to their backward- 
ness as to the cargo, though that might have been- 
occasioned by the previous default of the owner. 
Seeqer v. 8 0. B. (JS'.S,) 72 ; 80 L. J., 0. Ih. 

65 ; 7 Jiir. (N.S.) 239 ; 3 L. T. 478 ; 9 W. K. 166 
—Ex. Ch. 

Outward and Homeward Voyages — Time of 
Payment.] — By a charterparty the vessel was- 
te sail from London with a cargo for Kingston, 
or any other port in Jamaica, and having 
discharged the same, receive on board a cargo- 
from thence, or from a port on the Spanish 
Main, if required, and deliver the same at a port 
in the United Kingdom ; freight to be paid, 25 UL 
in ten days after sailing from Gravesend, 75('L 
more in two months after a right ilelivery of the 
homeward cargo at her port of discharge in 
the United Kingdom, provided she should be' 

' required to proceed to one port only in Jamaica, 

' and 251. more should she be required to go tO" 
two or more ports in that island ; and in case the 
vessel should be ordered to the Spanish Main, il. 

' per day was to be paid for eveiy day after the 
2oth day after her arrival at Jamaica, until des- 
patched from her loading port : demurrage 100^,. 
per month, or in proportion for a less period, 
payable on settlement of the hire of the vessel. 
The vessel sailed from London, and discharged 
a portion of her outward cargo at Kingston, and 
the residue at another port in Jamaica, and sailed 
thence to a port in the Spanish Main to receive 
a homeward cargo, and there remained 139 days, 
beyond the stipulated twenty-five days : — Held, 
that the 4:1. per day was not payable until two- 
months after the delivery of the homeward cargo 
at the ship’s port of discharge in the United 
Kingdom. Crimer v. Smith, 1 Scott (n.k.) 338 
1 Man, & G. 407. 


of the hatchways was thereupon obtained, on 
condition that the ship should, before sailing, 
be made right, to the satisfaction of Lloyd’s 
surveyor. In consequence of the necessary 
delay for widening the hatchways and making 
the ship thus right, she lay on her berth 
thirteen days beyond the stipulated ten. A. 
having brought an action on the second clause 
of the agreement, for the demurrage in respect 
of the detention of the ship on her berth beyond 
ten days : — Held, that B. was liable on that 
clause, it being collateral to, and independent 
of, any partnership in the freight ; assuming 
that the agreement constituted a partnership to 
some extent between the parties in that respect, 
MreJi Y. BalUras. 3 El. &: El. 203 ; 29 L. J., 
Q. B. 261 ; 6 Jur. (N.S.) 1243 ; 2 L. T. 599. 

Contract to Pay — Undertaking to Captain Per- 
sonally to Load in Limited Time.] — B., W. & Co., 
wdio had contracted with a colliery company for 
10,000 tons of coal to be delivered over a period 
of three months at a spout on the Tyne,„ “the 
turn to be mutually agreed upon,” proposed to 
charter a foreign ship for the conveyance of 
twenty-nine keels to Elsinore, and tendered to 
the captain a charterparty which stipulated for 
demurrage in unloading the ship, but made no 
provision for detention in loading her. The 
captain declined to sign such a charter, without 
an assm’ance that there should be no undue 
detention of his ship : and thereupon B., W. &; Co. 
obtained from the defendant (who was a clerk 
employed by several colliery companies to arrange 
the turns for loading) the following undertaking: 
“I undertake to load the ship ‘ Der Yersuch,’ 
twenty-nine keels, with Bebside coals in ten 
colliery working days. On account of Bebside 
Colliery, W. S. Hoggett.” This memorandum 
(which made no mention of the person contracted 
with) wavS communicated by the charterers to the 
captain of the “ Her Yersuch,” who .thereupon 
accepted the charter. The vessel being detained 
in loading beyond the stipulated ten days, the 
captain called upon the defendant to pay him 
451. for demuiTage. The defendant repudiated all 
liability, but ultimately offered to pay the captain 
20Z. The defendant had no notice of the charter. 
In an action by the captain to recover 4U. for 
demurrage from the defendant : — Held, that, 
upon these facts, a jury was warranted in finding 


2. Kotice of Aerivae. 

Hot Hecessary.] — Although by a bill of lading’ 
the goods are delive.rable to merchants in Lam Ion, 
whose residence is well known, no notice to- 
them of the ship’s arrival is necessary to render 
them liable foi' demurrage. liar man v. 2Tant, 4 
Camp. 161 ; 16 IL R. 770. 

When a bill of lading of goods by a general 
ship deliverable to order comains a stipulation 
that the goods are to be taken out in a certain 
number of days after arrival, or to pay demur- 
rage, the indorsee of the bill of lading who takes 
out the goods is liable for demurrage, from the- 
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means of beiir^ informed of the ship’s arrival, calculated at twenty-four hours a day would 
demurrage cannot be recovered. Ih. make '210 hours, or at twelve hours a day 108 

hours : — Held, that ‘‘ despatch money ” was pay- 
Uniess Special Contract or Custom.] — Apart able under the charterpaxty at the rate of l6.y. 
from custom or special contract, a shipowner is per hour per day of twenty-four hours. Lamg y, 
not bound to give notice to the consignee of the Holhmy^ 47 L. J., Q. B. 512 ; 3 Q. B. B. 437 : 
arrival of the shi}), but the consignee is bound, 26 W. E. 769 — C. xi. 
v/irlii7i a. reasonable time after the arrival, to be 

rea<ly to remove and receive his goods, and in leaning of Bays — Sundays— Holidays.] — 
<lei:ault of Ills so <ioiiig the shipowmer may land In reckoning the “ fifteen days,” the clat's are to 
tlicin, and demand wharfage or other proper be reckoned consecutively, and the Sundays not 
charges for landing. Ilimlder v. General Steam deducted, unless there is a custom to that effect ; 
yarigat'nui Co.^ 3 F. k P. 170. and in the absence of any custom, the word 

Wiien a sliip is by the charter to be addressed, “days,” and the words ‘’running days,” mean 
at the port of discharge, to the charterer’s agents, consecutive flays. Ih. 

the ciiartorer is entitled to recover from tlie ship- A charterparty contained the following clause : 
-owner excess of freight received l\y other agents, “ The vessel to be loaded in Liverpool in fourteen 
to whom he has addressed the ship ; and if it days, and to be discharged, weather peimiitting, 
appears that the charterers broker, if allowed to at not less than twenty-five tons per working 
have the shi}). would have sent to the consignees day (holidays excepted), the days to commence 
to come and take tlieir goods, and thus have on the ship being in turn, and readj" to deliver ; 
prevented delay, the shipowner cannot claim all days above the said days to be paid demurrage 
demurrage for delay caused by the absence of at the rate of ol. sterling per day.” The cargo 
such notice to the consignees. Bradley v. was to be delivered at Constantinople : — Held, 
Goddard, 3 F. & F. 638. that Sundays were to be included in the calcula- 

tion of the laydays allowed for loading. A7(?- 

3. Time axd Calculation oe Days. ^ ^ 

■ ■ ■ ' ■ 775. 

Four persons agreed to purchase a cargo of Under a charterparty from Kiga to London 
•coals in certain proportions, to be se\'erally the charterers were to “load and discharge as 
taken and received out of the ship by them at fast as the ship can work, but a minimum of 
the rate of forty chaldrons per day, and to settle seven days to be allowed merchants, and ten 
their turns among themselves ; and in case of days on demurrage over and above the said 
any loss or demurrage, by not fixing on their laying days at 25L per day ” : — Held, that the 
respective turns, or by subsequent detention in laying days from the context meant “working” 
working out the cargo, to bold themselves and nut “ running ” days, and consequently that 
severally and respectiveW liable for their several Sunday was not to be counted. Commereial Steam 
and respective defaults. Had there been no Shij) Co, v. Boulton, 44 L. J., Q. B. 219 ; L. E. 
default, the whole cargo would have been cleared 10 Q. B. 346; 33 L. T. 707 ; 23 W. E. 854 ; 3 
in nine days ; but, in consequence of one of the Asp. M. C. 111. 
days being wet, only five chaldrons were taken 

out on that day, and on the tenth day some coals Fractions of Bay count as a Bay.] — When by 
reniained on board belonging to one of the a charterparty a specified sum is to be paid for 
parties : — Pleld, that working days only were each day over and above the laying days, that 
meant by the contract, and that as one day was sum is payable in respect of a fraction of a day 
wet, lie was bound to pay demurrage for the during which the ship is detained. Ih. 
tenth day. Ilaiyer v. My\trtliij, 2 Bos. k P. xV ship got into dock in London on a Tuesday 
(N.B.) 258. ^ evening at .5 p.m. She could not get to her 

Bj“ a charterparty fifteen daj^s were to be berth till 8 a.m. on the Wednesday, when she 
allowed to the freighter of a ship for discharging began unloading, and continued till 8 p.m. She 
at her destined ])ort. The freighter ordered the began again at 4 a.m. on Thursday, and finished 
ship to Hull. She was got into the Hull docks at 8 a.m. All the lay days had been consumed 
-on the Jst of February, and was on that day put at the port of loading : — Held, that in the case 
in the charge of the docks’ officers, but from the of demurrage a fraction of a day counted as a 
C3T)wded state of the docks she was not put in day, and consequently that the charterers were 
her berth, ami did not begin discharging till the liable for two clays’ demurrage. Ih, 

4th : — Held, that the fifteen daj’s were to be 

eonqmtcd from the first. Brown, v. Johnson,, Half-days and less.] — ^Where a charterparty 
Lkir. 440: 10 H, & W. 331 ; 11 L. J., Ex. provides for the loading of a ship at the rate 

373. See Xiehen. y. Walt, infra. of a specified number of tons “ per weather 

In such a^ case the days count from the time working day,” the rule to be observed in reckon- 
of the vessel's arriving in the dock, and being ing portions of days, when used for the purpose 
put under the management of the dock company’s of loading, is to charge against the charterer 
officers. 1 1). half a day when substantiaUy half a day’s work 

is done, and a whole day when substantially a 
Bespatch Money — Bayof Twenty-four Hours.] full day’s work is done. Any smaller fraction 
— A charterparty contained the following clause : than half a day should be disregarded in ealcu- 
“ Demurrage, if any, at the rate of 20,s*. per hour, iating the number of lay days consumed in- 
except iu case of any hands striking work, loading, Bratieltelow SteamsMy Co, y, Lamport^ 
frosts or floods, revolution or wars, which may 66 L. J., Q. B. 382; [1897] 10 B. 670. 
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a,iid holidays, not for fifteen days' demurrage, and not thirty-eight 
.ded. Cochrayi v. additional days as claimed, Connor v. SmythOy 
5 Taunt. 654. 

Bays and not hy — “Wait for Convoy” — Heaning.] — Where 

lay days are to be demurrage was to be paid for every ilay beyond 
f days^ and not by a stated number that the ship should “wait for 
t. of Bess. Gas. (4th convoy”: — Held, that the sailing, and not the 
arrival, of convoy was intendecl. Lannoy v. 
Werry.! 4 Bro. P. C. 660. 

,ays and Fete-days 

■ty contained the Bays saved in Loading used for Unloading.] — 
steamer to be dis- The time occupied in loading is not, in the 
ns per day, weather absence of agreement, to be lumped with the time- 
3 te-days excepted), for discharging, so that by extra despatch in one 
le port of discharge, operation demurrage incurred for delay in the 
pay at the rate of other may be worked off. Aoon SteainMj) Co. 
i” :~Held, that in Leash, 18 Ct. of Bess. Cas. (4th ser.) 280. 
espatch money, the 

:o include the hours Construction — “At Expiration of,” equivalent 

The Glendemn, 62 to “Within a Eeasonabie Time after,”] — A decla- 
269 ; 1 E. 662 ; 70 ration was for money due in respect of the 
demurrage of a ship. The defendant pleaded that 
the charterparty contained the following stipula- 
by a chartei’party tion : That the said merchants (meaning the- 
.ing da 3 's are pro- defendant) are to be allowed (a certain number)- 
mentioned, unless of clear working daj^s for loading and discharging" 
are calendar days, the vessel each voyage, and in the event of that 
night to midnight, number being exceeded, a statement shall be 
ur hours ; the con- furnished to the merchants at the expiration of 
ay days whole da 3 ^s this charter, in which they shall be credited 
.e charterparty, but with the above number of clear working dav^s. 

) discharge in the for each voyage performed by the vessel, and 
nt for him to regard debited with those actually occupied in loading- 
lay da 3 ^, and to and discharging as aforesaid, and all the days so 
)nce, the portion of occupied in excess (if any) shall be paid for by 
itcd as one of the the merchants at the rate of 21. per clear working, 
tied. A ship being day as demurrage,” and that no statement was 
consisting of grain furnished to the defendant at the expiration of 
the consignee at the charter as required by its terms. The plaintiff' 
harge. The latter replied that a statement was furnished to the 
idered his decision defendant in accordance with the charter within 
ield, that the court a reasonable time in that behalf and before the 
3 of fact that the commeiicementofthissn.it. To this replicati<m 
e day on which the the defendant demurred on the ground that the, 

1 of the lay da 3 'S, replication alleged a performance in terms other 
w hours of it avail- than those of the contract set out in the plea : — 
QVflon v. Walnisley, Held, that the replication was good, for that the 
56 ; 11 E. 683 ; 71 words “at the expiration of ’’were S 3 nion 3 'mous. 

' Asp. M. C. 527-— with the words “a reasonable time jifter.” 

Beard v. Rhodes, 28 L. T. 168 ; 1 Asp. ,M.. 0. 537. 

ip Sails.] — Demur- What Bays — Eight to include whole Time occu- 
ship sails ; loss b 3 ^ pied in Loading and Unloading.] — By charter- 


days, exclusive of Bunda 3 ’ 
running days, were intc 
Retherg, 3 Esp. 121. 

Lay Bays — Computed h 
Hours .] — 111 a charterpart 3 
computed as days or parts 
hours. Hough v. Athya, 6 
ser.) 961. 

Bespatch Money — “ Sue 
excepted.”] —A charterp? 
following provision : “ The 


Convoy.]— Covenant in charterparty , to take the same at Middlesborough. “ 400/500 tons per 
in cargo and sail from 0. with the first convoy working day (Bimdays and holidays e,xcepto(l) 
for England fourteen da 3 ’'s after the vessel was to be allowed the charterers for loading, and 300 
ready to load; the freighter covenanting to load discharging, all demurrage over and above the 
within fourteen days after notice that she was said days at the rate of 2s. pe.r hour for every 100 
ready to load ; the freighter to be at liberty to tons cargo. The lay days to commence day after 
detain, the ship fifteen days on demurrage at arrival, and being ready to load or discharge 
four guineas per da 3 ^. The freighter kept the respectively. The captain to have a lien on the 
ship fifteen days on demurrage, during which, a cargo for freight or demurrage.” “ If the ship is 
convoy sailed for England, and completed the, loaded at oilier than Portugalette or Imcana 
loading two days before the next bonyoy sailed shipping staithes, the loading and tlisohai'ging to 
after the expiration of the fifteen days^'and thirty- be at the rate of 300 tons per working day.” The 
‘ eight days after that date:— Held, that bn paying' vessel having loaded at a place other than those 
for the fifteen days’ demurrage the'fre^hter was' last mentioned at a rate less than 300 tons per 
in the same position with regard, .td -the, working day, proceeded to Middlesboroiigh, where 
sailing as he would otherwise have b^eh' in; at]ihe. she discharged her cargo at a higher bate per 
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the dajs for loading and iin loading imist be kept 
separate, and that the charterers ha<l no right to 
add together the whole number of days occupied 
in loading and unloading for the purpose of 
ascertaining the average amount of work done 
on each dav. Ma7\^ludl v. Bolckow, 6 Q. B. D. 
231 : 29 W, R. 792. 

Where no Time jExpressed.j — When a charter- 
pnrty is silent as to the time within which the 
cargo is to be unlomled at the port of desHiiation, 
the law implies that reasonable <lespateh shall 
be useii hr both merchant and shipowner. Ihpf? 
Y. €otp.^worfh. 10 F). & S. 991 ; 39 L, J., Q. B. 
1K8 ; L. R. 5 Q. B. 544 : 23 L. T. 165 ; 18 W. R. 
116)9 — Ex. Ch. An<l see Sweeting y. JOurthex^ 
post, col. 469 ; Oliven v. Mnggeeidgfu supra, col. 


cargoes, and it did not appear that the charterers 
had made an unreasonable selection of the coal 
agent they so employed. The vessel entered tlie 
dock on the 11th of July, but her turn to go to 
the spout to receive the coals did not arrive 
sooner than the 23rd of July, and her loading 
was not begun until after that day. It was the 
usual practice to load coal at the spout, but it 
was also not unusual to load from lighters : — 
Held, that the lay days did not begin until the 
vessel had entered the dock to which she had 
been so ordered by the charterers, but tliat they 
began at that, time anti were not postponed until 
the vessel’s turn had airived to go to the spout. 
Tnj}.srott V. Balfenr, 42 L. J., C. F. 1(J : L. R. 8 
C. P. 46 : 27 L. T, 710 ; 21 W. R. 245 ; 1 Asp. 
M. C. 501. 




453. 

If, by a Ihll of lading of a cargo of brandy 
brought into the lAvndon docks, no time is 
stipulated within which it shall be unloatled, the 
implied contract on the part of the consignee is 
to discliarge the shiji in the usual and customary 
time for unloading such cargo, which is the time 
within which the brandies can be unloaded in 
the docks into the bonded warehouses, liarmeatee 
Y, Hodgson.^ 2 Camp. 4S8 ; HR, R. 776. 

If there is no fixed time, the law implies an 
agreement, on the part of the charterer, to 
discharge the cargo within a reasonable time, 
Bastlethwaite v. Freeland., 49 L. J., Ex. 630 ; 
5 App. Gas. 599 ; 42 L. T. 845 : 2S W. R. 833 ; 
4 Asp, M. 0. 302— -H. L. (E.) 

Fixed Time.] — If, by the terms of the charter- 
party, the charterer has agreed to discharge tlie 
ship Avithin a fixe<l period of time, that is an 
absolute and unconditional engagement, for the 
non-performance of which he is answenible, 
whatever may be the nature of the impediments 
which prevent him from performingit. Ih. 

Cargo not Ready.] — See Little v. Sterenson, 
infra, col. 465. 

Arrival of Ship .] — See 4. Place, infra. 

4. Place. 

Entering Bocks.] — A charterparty for a ship 
to sail to '‘Lora Ion, Surrey Commercial Docks,” 
is not .satisfied by the ship arriving at the gate of 
the docks, but not entering the docks. Dahl v. 
JJiuihht or FeLs'on., 50 L. J., Ch. 411 ; 6 App. Cas. 
38 ; 44 L. T. 381 ; 29 W. R. 543 ; 4 Asp. M. C. 
392— H. L. (E.) 

Oommencement of Entry into Bock — Turn to 
Load.] — By a charterparty it was agreed that the 
A'ossel should ‘^}>roeeed direct to any Liverpool 
or Birkeiiliead dock as ordered by charterers, and 
there load in the usual and customary manner a 
full and complete cargo of coals” ; that the 
vessel should be “ loaded at the rate of 100 tons 
per AA'crklng day,” and that loading should not 
commence before the 1st of July. On the 3rd of 
July the vessel aa'us ready to go to the Wellington 
Dock, which Avas the Liverpool dock ordered by 
the charterers, but she was not admitted into 
such dock until the 11th of JuW, because the coal 
agent employed by the charterers to supply the 
cargo had then three vessels in that dock and 
two others, booked to come in, and the dock 
regulations did not allow a coal supplier to have 
more than three vessels in dock at the same time. 
Coal, agents were iisnaRj^ employed to supply 


Arrival at Port of Bischarge — Port used in 
Legal, not Geographical Sense,] — A charterparty 
provided for pa 3 ^meHt of demurrage hj the char- 
terer for evcTy day's detention of tlie vessel 
his default, and tliat she should be ordered to a 
port where she could discharge always afloat ; by 
the bill of lading she aa^us ordered to the port of 
hfewry ; from the weight of the cargo, the depth 
of water, and the draught of the vessel, it AAms 
necessary to discharge part of her cargo at the 
Pool ill Carlingford Roads, about ten miles from 
NeAvry : — Held, that the Pool being within the 
port of Newry for custom-house purposes, and 
taking the port of NeAvry in its legal sense, and 
not as a a geographical expression, the lay days 
began to run from the date of the commence- 
ment of the discharge at the Pool. Ca ffarini v, 
Wantv)\ Ir. R. 10 C. L. 250-Ex. Ch. 

Arrival at Place of Bischarge.] — The computa- 
tion of the time during which lay days are to run 
begins, in the absence of anything to the con- 
trary in the contract, with the arrival of the ship 
at the usual or designated place of discharge in 
the Y)ort of destination. M^Intmli v. Sinclair, 
Ir. R. 11 C. L. 456. 

Usage as to Place of Discharge.] — When the 
place of the removal of the cargo is within the 
ambit of the port, and that removal is so common 
as to be the foundation of a binding usage to put 
out at that place and there deliver into the cus- 
tody of the merchant so considerable a quantity : 
of tiie cargo of a particular ship as upwards of 
two- thirds of the whole, a jiny may, notwith- 
standing an attempt bj’ merchants to establish 
an inconsistent usage as to lay clays, hold that 
the operation is in substance a part discharge, 
and that the place Avherc that operation is usual 
is a usual place for the commencement of the 
discharge. Ih. 

Mooring of Vessel — Custom of the Port.] — 

Timber was consigned, under a charterparty 
made at Riga, to the Canada Dock in the port of 
Liverpool, a given number of days being allowed 
for unloading there : — Held, that, by the general 
laAv, the lay days commenced from the time the 
ship arrived in the dock ; but that it was compe- 
tent to the consigeee to shew, notwithstanding 
the shipowner Avas a foreigner, that there was a 
custom in the port of Liverpool, that, in the case 
of timber ships, .the lay days commenced only 
from the mooring .’of the vessel at the quay where 
by the regulations of the dock she was alone 
allowed to discharge. ** Mrden ” Stemmhip Co. 
V. Bimpsey^ 45 L. J;, C, F. 764 ; 1 0. P. D. 634 : 


/ 
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The lay days allowed by a charterparty for 
discharging a cargo are to be reckoned from the 
time of the ship’s arrhml at the usual place of 
discharge, and not at the entrance of the port to 
which she is chartered, and this although part 
of the cargo was taken out for the pui'pose of 
lightening the vessel after she had entered the 
port, and before her arrival at the quay, which, by 
the custom of the port, was the usual place of 
delivery. Brercto}i v. Chapman^ o M. & P. 526 ; 
7 Bing. 559. 

At or Alongside Wharf.] — On a charterparty, 
by which a ship was to unload “at a certain 
wharf, or as near thereto as she can safely get,” 
the ship not being able for some days to get 
there, owing to the state of the tides : — Held, 
that “ at ” meant “ alongside,” and that the 
charterer was not liable to demurrage for the 
delay, though it was not usual in the particular 
port for ships to be unloaded into lighters. 
Badifell v. Lloyd, 1 H. & C. 388 ; 31 L. J., Ex. 
il3 ; 10 W. E. 721. 

Agreement to Alter Place. — Under a charter- 
party to load coals and iron at C., and proceed 
with them to A., the running days to commence 
on the 16th December, 1834, the plaintiff having, 
with the defendant’s consent, laden coals at P., 
in ten days ensuing the 16th December, and not 
having sailed from 0. till the 27th : — Held, that 
the running days were still to be reckoned from 
the 16th December, and that no proof of the 
defendant’s consent satisfied an allegation in the 
declaration that the coals had been laden at P. 
at his request. Jaehwn v. Galloway 5 Binsr. 
(N.C.) 71 ; 6 Scott, 786 ; 8 L. J., C. B. 29. . 

Naming Port.] — By a charterparty a ship was 
to proceed “to Ply mouth, not higher than S. or 
N'., or as near thereunto as she can safely get 
and deliver” her cargo, with certain lay days 
and demurrage days. The port of Plymouth is 
a tidal estuary. On the ship’s arrival in Ply- 
mouth, the consignee ordered her to discharge at 
B., an ordinary landing-place in the port of 
Plymouth, lower down than S. or N. At this ! 
time the tides were neap ; the vessel went as | 
near B. as she could in that state of the tide, 
and lay on the sand for some days, till, the tides 
being higher, she got to B. : — Held, that the 
consignee had the option of naming any ordinary 
loading place in the port of Plymouth, within 
the limits assigned, and that the lay days did 
not , commence till the vessel reached the place 
so named, the delay in getting to it being occa-« 
sioned only in the ordinary course of navigation 
in a tidal harbour. Farliery, Winlow^ l EL & BL 
942; 27 L. J., Q. B. 49 ; 4 Jur. (K.S.) 84. 

Befusalof Freighter to Name.]— A ship was 
chartered to deliver coals “at a good and safe 
wharf” at London at a certain freight. She 
came into collision in the Thames and was sunk 
with the, cargo on board', but was afterwards got 
up, and arrived at a pier at Wapping. Notice 
of her arrival was given on the same day to the 
; agents of the freighter, and they were required 

\ ' ■ to name a wharf ; but they declined to do so. 

!, Next day the ship and freight were arrested by 

process out of the admiralty court in a suit 
, instituted by the owners of th6 .vessel with whom 
;[■ she had been in collision Held,- that the- ship- 


he would have received as freight if the cargo 
had been duly delivered, there having been a 
complete breach before the arrest ; but that he 
was not entitled to demurrage. Stewart v. 
liogerson^ L. E. 6 G. P. 424. 

Neglect by Charterer to Name Beady ^uay 
Berth.] — By a charterparty it was agreed that 
the plaintiff’s vessel after loading a certain 
cargo should proceed “ to London or Tyne Dock 
to such ready quay berth as ordered by the 
charterers,” “ demurrage to be at the rate of 30Z. 
per running day,” in no case unless in berth 
before noon were the lay days to count before 
the day following that on which the vessel was 
in berth, and the captain or owners wei'e to 
have an absolute lien on the cargo for all freight 
and demurrage in respect thereof. The vessel 
was ordered by the charterers to a certain 
London dock, but when the vessel arrived at such 
dock, there was no quay berth ready for her, and 
she was consequently detained one day beyond 
the time required for discharging her, had she 
been able to have got alongside a quay berth on 
her arrival in the dock : — Held, on the con- 
struetion of this charterparty, that the charterers 
were bound to name such quay berth as was 
ready, and that for the detention caused by the 
charterers neglecting to do so the plaintiffs were 
entitled to a lien on the cargo for demurrage, 
the damage for the detention being sufficiently ' 
in the nature of demurrage to come within the 
demurrage clause. Ilarru v. Jacobs, 54 L. J., 
Q. B. 492 ; 15 Q. B. D. 247 ; 54 L. T. 61 : 5 Asp. 
M. C. 530— C. A. 

Crane Berth or loading Berth— Lay Bays.] — 

A charterparty stipulated that the ship should 
proceed to “ a loading berth in Leith docks, as 
ordered, and there load, in ten working days, as 
customary, a full and complete cargo of coals.” 
On April 16th the master gave notice to the char- 
terers that the ship was ready to load at a loading 
berth. The charterers had entered her for a 
crane berth, for which she had to wait until Hrd 
May : — Held, that the charterers had the choice 
of a loading berth, but that the lay days began 
to run from April 17. LalV Or so v. Mason, 3 
Ct. of Sess. Gas. (4th ser.) 419. 

Lay Bays — Usual Place of Biseharge — Custom 
to Lighten Vessel.] — By a charterparty it was 
agreed that the plaintiff’s steamship should pro- 
ceed to Cj'onstadt and load a cargo of wheat, 
and therewith proceed to a port in the English 
or Bristol Channel as ordered, “or so near thereto 
as she may safely get at all times of tide and 
always afloat, and deliver the same. Eight run- 
ning days, Sunday excepted, to be allowed the 
mei'chants, if the ship be not sooner despatched, 
for loading and discharging the steamer, and ten 
days on demurrage if required over and above 
the laying daj^s at 25L })er day.” The steamer 
arrived at Cronstadt, occupied six running days 
in loading a cargo of 4,325 quarters of wheat, 
and. was ordered to Gloucester, Bristol Channel, 
for discharge. She arrived at Sharpness Dock in 
the Bristol Channel on the 13th of November. 
Sharpness Dock is within the port of Gloucester, 
and about seventeen miles from the basin within 
the city of Gloucester where grain cargoes are 
usually discharged if the -burthen of the ship 
will admit. The steamer was ready to commence 
the discharge of her cargo on the, i 3th, but could 
not get nearer to Gloucester than Sharpness, 



part of her care:o was first ciiseliargecl at j that the company should load the ship in fifteen 
Siiarpiiess. On the M-th and 15th of KoYeniber colliery working days after she was ready in 
the consignees discharged into lighters 1,585 ; dock at G-rimsby to receive her cargo, *“ time to 
fpiarters of the cargo, and then required the ' count from the day following that on which 
master to take the steamer through the canal to , notice ofi readiness is received.” On September 8 
a place of discharge within the basin atGlonces- : the captain of the “ F.” gave notice that he was 
ter. The master proceedesi, and arrived in the , ready to load, and the ship was entered in the 
Ijasin on the 1 7fh. On the 18th the resulue of i turn-book as ready. There was only one staith 
the cargo was dischaigcd and the vessel returned s at which she could load, and her turn arrived on 
to Miar[)ncss, where slie arrived on the li)rh. In 8c})tembcr IT, but the colliery company dul not 
nn action fstr demurrage, evidence was given of give notice that they were ready to deliver coal 
a custom of tlie port of Gioucesler, acOv)nliug to until October 9. The ship then proceeded to the 
which the usual place of discharging grain- . staith, and the loading was completed on October 
■<‘argoes was at the basin within the city, and 18. In an action by the plaintilf against jthe 
when vessels with grain-cargoes destined fur defendants to recover demurrage : — Held (Kay, 
Gloucester were of tou lieavy a btirrheii to come L.J., dissenting), that the colliery guarantee was 
up the canal they were lightened at Sharpness, | incorporated in the cliarterparty ; that the lay 
and during the" discharge at Sharpness of so days commenced to run from September I, the 
much of tile carge* as it was necessary to dis- day after that on wdiich th(.‘. notice of readiness 
charge in m-iier to enable the vessel to jn'oceed was given ; and that the defendants were There- 
by the canal to Gloucester basin, the lay ilays ' fore liable for demurrage from September 20. 
counted, but the time occupied by coming u}) the J/u/osyo/, v. Marfarlane, G5 L. J., Q. B. 57; 
canal to tiiscliarge at Gloucester basin and by i [bSilo] 2 Q. B. 562 ; 73 L. T. 548 ; 8 xisp. M. C. 
returning to tSharpness tvas not counted Held, ! 98 — C. A. 
first, that the custom was reasonable ; secondly, i 

tliat it was not inconsistent with the express ■ Commencement of — ^Beceipt of Orders,] 

]>rovision in the cliarterparty as to "running j — A eharterparty provided that the vessel should 
■tlays.” and that the time occupied by the vessel ; proceed to Malta for ordei's; which were to be 
ill going fi'om Sharpness to the basin and in | given from London within twenty-four hours 
returning to Sharpness ought to be excluded from ! after receipt of notice, or laj^-days to count : — 
the lay days, and the pilaintifis were entitled to | Held, that orders not having been given within 
■one day’s demurrage only. Broivti v. JolumuL j the prescribed time, the lay-daysclid not begin to 
(supra, col. 281) discussed. JSleUcn v. Walt, 55 j count tilltheexp>irationof the twenty-four hours. 
L. J.. Q. B. 87 ; 16 Q. B. I). 67 ; 54 L. T. 344 ; 34 i Brydea v. Mebuhr, 1 Cab. & E. 241. 

■\Y. li, 33 ; 5 Asp. M. C. 553— C, A. : 

i Completion of Yoyages—Option to order 

Loading Berth not Eeady.] — Although a ; Ship to one of several Places in Bock,] — By the 
shipper or charterer is bound to do whatever is ! terms of a cliarterparty the ship ivas to load 
reasonable on his i>art with a view of getting the I from the charterer’s agents at Cardiff a cargo of 
ship berthed as soon as ])Ossibie, it is not his duty I coals, "ami therewith proceed to Dieppe and 
in all circumstances to have the cargo I'eady for deliver the same alongside consignee’s or railway 
loading on the bare chance that a berth may be | wharf, or into lighters, or any vessel or wharf 
vacant. Little v. StereawN, 65 L. J., P. 0. 69 ; ' where she may safeh'' deliver, as ordered, cargo 
[1896] A. C, 108 ; 74 L. T. 529 ; 8 Asp. M.C. 162 ! to be loaded and discharged in forty-eight riui- 
— H. L. (Sc.) : ning- hours, kc. Demurrage over and above the 

By a eharterparty a ship was to go to a certain I said lying time at 10.s*. per hour. The ship 
port to receive a cai’go supjdied by the charterers I arrived in the dock at Dieppe, and was ordered 
and bivmght alongside within sixty running | to discharge at the railway wharf, but in conse- 
hours. Demurrage to lie jjaid at a specified rate ! quence of all the discharging berths being 
and ‘Hay days to count from the time the master I occupied, she was not berthed at the railway 
has got sliip reported, berthed, and ready to ' wharf until twenty-four hours after her arrival 
receive cargo, and given notice of the same in in the dock. In an action by shipowner against 
writing to the charterers,” When tbe ship ' charterers for demurrage : — Held, that the 
arrived, of which iliie notice was given to the i voyage was not completed, an<l the lay-days 
charterers, the docks were too crowilcd to admit j did not commence timler the eharterparty until 
■of her entering. Two days afterwards a berth ' rlie ship was berthed at the railway wharf, and 
became vacant in coiisequenee of the non-anaval ' therefore that the defendants were not liable to 
■of the cargo of an earlier vessel, and the appei- I pay demurrage for delay in respect of the period 
lant’s ship might have entered if her cargo had | which elapsed between the ship’s arrival in the 
Icon ready. 81ie was not in fact dockeil until ; dock at Dieiipe and her being berthed at the 
five days later: — Held, that the appellant wms i railway wharf. JIurpby v. Cojfiyi, 12 Q. B. D. 
not entitled to any damages by way of demur- 1 87 ; 32 W. li. 616. 

rage, IIk j A charter] larty provided that the ship shoultl 

I proceed to Odessa, or as near thereto as she could 

Incorporation of Colliery Guarantee.] — | safely get, and there load. Twelve running days 

By a eharterparty made between the plaintiff. I (Sundays excepted) were allowed for loading and 
the owner of the ship “F.,” and the defendants, it i unloading, and ten days on demurrage. The 
was provided that the ship should proceed to “ a ship arrived in Odessa outer harbour on the 22nd 
■customaiy loading place in the Ho 3 -ai Dock, of December, but was not allowed to go aiong- 
Gj-imsbvq” and there receive on board from tbe side a loading quay berth, as the docks were 
■defendants’ agents a full cargo of coal, “ to be crowded. It" was possible to load vessels at 
loaded as customary at Grimsby as per colliery Odessa at a loading quay berth either in the 
guarantee in fifteen colliery working days.” The inner or outer harbour. On the 8th of January 
collieij guarantee referred to, made between a | she was ordered to a berth in the inner harbour, 
•colliery company and the defendants, provided | and proceeded to take in cargo. In arbitration 
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proceedings between the shipowners and char- 
terers, the arbitrator found that the lay days 
expired on the 5th of January, and that the 
charterers were liable for demurrage and deten- 
tion. On motion to set aside the award : — Held, 
that the avlutrator was light, as the voyage was 
completed as soon as the ship had anivkl in the 
outer harboui* at Odessa, and as near as she could 
get to a loading quav berth. Pyman and Drey f ns. 
hi re, 59 L. J., Q. B. 13 : 2-1* Q. B. B. 152 ; 61 
L. T. 724- ; 3S W. R. 447 ; 6 Asp. M. 0. 444-~D. 
And see Little v. Steremon, supra, col. 465. 

Option of Ordering Ship to Discharge in one 
of several Ways.] — By the terms of a charter- 
party it was provide<l that the 0.” should load at 
Glasgow a cargo of coals, and “therewith pro- 
ceed to Odessa, or as near thereto as she may 
safely get, and deliver the same to the freighters, 
or assigns alongside any safe wharf, store, craft, 
steamer, depot, ship, or arsenal, as ordered b}" 
receiver. . . . Cargo to be discharged at the 
average rate of not less than 300 tons per work- 
ing day, Sundays and holidays excepted, and ten 
days on demurrage over and above the said lay 
days at 16\v. per hour, except in the case of 
strikes, lock-outs, &c., or any other causes beyond 
the control of the charterers or receivers or their 
respective agents, <lelaying the due loading and 
unloading. Time for loading and unloading to 
, commence from the time the steamer is ready 
and intimation has been given in writing.” The 
“ 0.” arrived inside the mole at Odessa on the 16th 
of November, and, on the same day, due notice 
in writing of the ship’s readiness to discharge 
was given, and she was ordered to proceed along- 
side the quay to discharge. In consequence of 
all the Berths at the qnay being occupied, the “C.’‘ 
could not get alongside the quay till the moi*n- 
ing of the 20th. and the discharge of her cargo 
was not completed until the 25th. In an action 
brought by owners of the ship against the agents 
of the charterers for demurrage -Held, that 
the plaintiffs were entitled to recover. Murphy v. 
Qilftn (supra), considei’ed. The Carishrooh, 50 
L. J., Adm. 37 : 15 P. D. 98 ; 62 L, T. 843 ; 88 W. R. 
543 J 6 Asp. M, C. 50/. 

Lightening Ship.] — A ship was chartered to 
“proceed to a safe port in the United Kingdom 
or as near thereunto as she may safely get 
always afloat at any time of the tide.” She was 
■ ordered to Glasgow, but owing to her draught 
had to discharge part of her cargo at Greenock. 
In an action for demurrage : — Held, that the 
voyage was completed at Greenock, as regards 
the cargo there discharged, and that the time 
spent in lightening at (ireenock was to be in- 
cluded in the lay-days. Dleknmm v. MartlnU 1 
Ct. of Sess. Gas. (4th ser.) 1185. 

Ship Arrived — Customary Place of Dis- 
charge.] — Undcra charter party requiring a ship 
to }>ro'ceed to a port named, “and, as usual and 
customary, to deliver the cargo to the order of 
the merchants or their agents, alongside any 
store, wharf, &c.,” 'thc ship is not an arrived ship 
until she reaches the customary place of dis- 
charge in that port, and the lay days will only 
-begin to run from the time when she is ready to 
discharge at the oust omaiy place of dischai'ge. 
Sanders v. JeuJdns, 66 L. J., Q. B. 40; [1897] 1 


‘ V' ; ^ Delivery at Safe Berth as • orAered.]|^By 

" ■' ^ char fcerpaxt’|r, the vessel -waa/tcr; ' ' ' 
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Mersey and deliver her cargo at any safe berth 
as ordered on aiTival in the dock at Garston. On 
arrival a bei’th was ordered, but, owing to the 
crowded state of the dock, delay occurred which 
. prevented the vessel being berthed for some time 
after arrival. On a claim by the shipowners foi" 
! demurrage arising from the delay : — Held, that 
i the obligation of the charterers to unload did not 
' commence till the vessel was berthed. TIi arsis- 
Sulphur Co. V. Morel, 61 L. J., Q. B. 11 ; [1891] 
2 Q. B. 647 ; 65 L. T. 659 ; 40 W. R. 58 ; 7 Asp. 
M. C. 10(5—0, A. 

Ship admitted into Dock as Special Favour.] 
— By a cliarterparty it was agi-eed tliat the 
plaintiff should at L. load on the defendant A 
vessel, the “ P.,” a cargo of coal, and that she should 
proceed therewith to D., “the vessel to be loaded 
and discharged in nineteen running days, or if 
longer detained, to pay 4Z. per day demurrage.” 
At the foot of the charterparty was a memo- 
randum, “Vessel to load in B. M. dock or \V. 
dock, high level.” On the day following the* 
execution of the charterparty, the “ P.” was, as a. 
matter of favour, admitted into the W. dock, 
and was then ready to receive her cargo, but- 
owing to the regulations of the dock authorities 
she did not begin to load until about a fortnight 
later. Upon her arrival at D. disputes arose 
between her captain and the plaintiff as to the 
form (ff the bill of lading, and in consequence- 
thereof her cargo was not unloaded until twenty 
days had elapsed after the expiration of the- 
nineteen running days, if calculated from the 
time of her admission into the W. dock. In 
order to obtain delivery of the cargo, the plain- 
tiff was obliged to pay 80Z, claimed as demurrage- 
in respect of the twenty days, which he now 
sued to recover back ; — Held, that the nineteen 
running days were to be calculated from the time- 
when the “P.” was a/lmitted into the W, <loek, 
that tlie plaintiff was liable for demurrage, an<i 
that the action would not lie. Davies v. Mo Veayh,. 
48 L. J., Ex. 686 ; 4 Ex. D. 265 ; 41 L. T. 308 
28 W. R. 143 ; 4 Asp. M. 0. 149— G. A. 

At what Ports — Loading and Discharge.] — 

By charterparty between the plaintiff and the 
defendants it was agreed that the plaintiff’s ship 
should proceed to Bilbao, and there load a full 
and complete, or part, cargo of iron ore, and 
deliver the same at Middiesborough. “ 400/500* 
tons per working day (Sundays and holidays- 
excepted) to be allowed the charterers for load- 
ing, and 300 dischai’giiig, all demurrage over and 
above the said days at the rate of 2.s‘. per hour 
for every 100 tons of cargo. The lay daj^s to 
commence day after arrival, and being ready to 
load or discharge respectively. The captain to- 
have a lien for freight or demurrage.” “ If the 
ship is loaded at other th;m Portugalette or 
Lucana sliipjnng staitlics, the loading and dis- 
charging to be at the rate of 300 tons per working- 
day.” The vessel having loadeil at a place other 
than those last mentioned at a rate less than 300* 
tons per working day, proceeded to Middies- 
borough, where she discharged her cargo at a 
higher rate per day : — Held, that, in calculating- 
the demurrage, the days for loading and unloading- 
must be kept separate, and that the charterers 
had no right to add together the whole number- 
of days occupied in loading and unloa/ling for the 
purpose of ascertaining the amount of work done-* 
day. Marshall v. Bolckow^ ^ ^ ^ 
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Upon the following clause in a chartcrparty, 
'‘the vessel to lie her regular time for loading 
her cargo, and one day per keel rmming days, 
demunnge per day ‘for everv working day's 
detention, over and above the days allowed as 
aforesaid,” demurrage can be claimed only in 
respect of loading, and not of the time spent in 
the delivery of the cargo. Alcoeli v. Taylor, 2 
H. os'; fiN, 

— Intermediate Fort,] — In an action for 
deiiiuri-age on a, cltarte}‘party, given “ while -wait- 
ing at bortsmouth for convoy, and discharging 
her (‘argo at Barcohaja,” the ]>laiTitiff cun only 
claim demurrage at those tv/o places, not for aiiy 
( iel : lys at any other i nter veiling places. JIar,s-lt a I 
V. iic la 'forra^ 1 Ksp. SOT. 

By a ehartcr})arty under seal, the freighter 
was at liberty ‘-tokee]) the ship on tleiniUTago, 
at her loading and delivery ports, ten days each, 
besides a certain number of days limited fur her 
stay at the same, or as many of them as need 
should require.” The ship having been com- 
pelled to put into an intermediate port between 
her ports of loading and discharge, and the 
freighter having detained tlie vessel ten days 
there, and also fourteen days more than ten 
days at the port of delivery : — Held, that the 
master could not recover on this covenant for 
more than the ten days’ demurrage at 5Z. per 
day, at the port of discharge, the covenant not i 
extending to the payment of demurrage beyond i 
ten, days at each of the ports of Leading and dis- i 
charge. Stereimin v. Torjt, 2 Chit. 570. j 

ISTot at Port of Discharge — Keasonable 

Pime.] — By a charterparty it was agreed tliat a | 
ship should proceed to Pernambuco and there | 
load from the factors of the freighter, having i 
first discharged her cargo, if any, a full cargo, 
and proceed therewith to Valparaiso, a legal port 
between Valparaiso and Guayaquil, and Guasm- 
quil, all or any, and there discharge the cargo 
and goods taken on board at Yalpai'aiso, and at 
any and all the aforesaid ports should take on 
board a full cargo, and tlierewitli proceed to 
England for orders to liiscJiarge. Seventy running 
days were to be allowed the merchant, if the 
ship wars not sooner despatched, for loading, dis- 
charging and reloading the sliip at the several 
piU’ts, to be computed fi'om the several peiiods 
of the vessel being clear and reatly. Bhe took in 
cargo at l^ernambuco, and discharged at Valpa- 
raiso. At Va Iparaiso, she took in goods belonging 
to the freighter and also to other merchants for 
Paita (a port between Valparaiso and Guayaquil) 
and Guayaquil, part of which was to be discharged 
there an<] the rest to be carried to England. 
The seventy j’unning days were all consumed at 
Pernambuco, Valparaiso, Paita, and Gucayaquil : 
plus three I'kiy.s, for 'which demurrage was paid 
to the rnastci-"; — Held, that the seventy running 
days “for loading, discharging, and reloading,” 
only a|'>plied to the ports of loading, intermediate 
discharge and reloading, such lay ihiys not apply- 
ing to the ultimate discharge at the end of the 
voyage, and, consequentij, that the charterers 
•vi'ere entitled to a reasonable time for unloading 
the homeward cargo in London, without paying 
demurrage. Swedhaj v. 14 C. B. 588 ; 

2 C, L. E. 1875 ; 28 L. J„ 0. P. 181 ; 18 Jur. 958 ; 

, B. 41L . 

BWing' Voyage.] — By a charterparty it was 
agreed that a ship then lying, at Genoa should 


sail on or before the 30tli July, 1S59', to Monte 
Video and Lima (with goods' for third parties), 
and thence proceed with all convenient despatch 
to Callao, where the master was to report his 
arj'ival to the agents of the charterers, by whom 
lie was to be sent to , the Ghincha Islands for a 
cargo of guano, for a port in the United King- 
dom. Thirty days, were to be allowed to the 
charterers for loading the ship and to the owneis 
for taking in certain specified light freight, and 
thirty days over and above the lay-days, at 7L 
per day ; and then came the following provision : 
“ Should the vessel be unnecessarily detained at 
any other period of the yoj'age, such detention 
to ‘be pai<l for by the party delinquent to the 
party observant, at the , above-named rate of 
demurrage or compensation.” The vessel did 
not leave Genoa until the 8th of September : — 
Held, that this was not a detention during the 
voyage within the meaning of the penalty clause. 
Valente v. 6 C. B. (N.S.) 270 ; 28 L. J., 

G. P. 229 ; 5 Jur. (if.S.) 1218 ; 7 W. E. 500. 

Diseharge in Separate Parcels.] — As soon as 
the period arrives at which the owner of the 
cargo is bound to accept part delivery, the voyage 
is at an end, and so, where, by the usage of a 
})ort, a cargo is to be discharged within the port 
in two separate parcels at two difierent places, 
both places taken together constitute the usual 
place of discharge, and the lay-days commence 
to run from arrival at the first. McIntosh v. 
Sinclair, Ir. E. 11 C. L. 450. 

Different loading Places — Ship Ordered to 
Crowded Berth.] — A charterparty stipulated that 
the ship should “ proceed to Portngalette or any 
other usual ore-loading place in the river Nervion 
not above Lucana, as ordered by the merchants’ 
agents on arrival” and there load a cargo of iron 
ore, “after being berthed in turn.” There were 
different loading places for different classes of 
ore ; and the ship, on arrival, was ordereil to a 
place at which, owing to the number of ships 
arri ved before her, she could not be berthed until 
June 27. At another loading place she would 
have been berthed on June 21 : — Held, that the 
charterers were liable for four days’ demurrage. 
Stej}hens t. Ilaolco A, 19 Ct. of Ses.s. Gas. (4th 
ser.) 88. 


5. Loading and Bischaeging ; Pi,ules of 
Poet. 

Contract to Load with usual Despatch — Delay 
caused by Eule of Port] — By a charterparty 
the master of a vessel, the “ D.,” engaged to receive 
on board and load a cargo of coal at the port of 
Liverpool, “to be loaded with the usual despatch 
of the port, or if longer detained to be paid 40,S'. 
per day demurrage,” and the defendants engaged 
to load upon the above terms. The loading was 
to take place at the Bramley Moore docks, and 
by one of the regulations of the docks no coal 
agent was to be allowed to have more than three 
vessels in those docks loading and to load at the 
cranes at one time. The defendants acted as 
their own coal agents, and when the charter- 
party was entered into, they had three ships 
loading in the docks, and ten other charters in 
their books having priority'over the plaintiff. In- 
consequence of these engagements the U.” was 
not allowed to go, into the docks until thirty 
days after she was ready to do so : — Held, that 
the contract by the -defendants was absolute to- 
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load with the usual despatch of the port of 
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port 

Liverpool ; that the“D.” had not been so loaded ; 
niid that the defendants wei'e therefore liable to 
pay for the delay. Ashcroft v. Crim Orchard 
Collhrii Co,, 43 L. J.. Q. B. 194 ; L. R. 9 Q. B. 
-540 ; 31 L. T. 266 ; 22 W. B. 825 ; 2 Asp. M. 0. 
.397. 

Ship to Load in Turn — Charterer’s Befault.] — 
A ship was chartei-ed iipon the ternis that she 
should go to a foreign port for a cargo, and 
“there, in the usual and accustomed manner, 
load in her regular turn.” The ship went to the 
port, but, owing to the charterer’s default, was 
not ready when her turn came, and was conse- 
quently detained eleven days. When her turn 
came round again, she was ready, but the wind 
coming on to blow, and the harbour being- 
crowded, the harbour-master refused to allow 
the ship to go up to load, and she was conse- 
quently detained three days. The shipowner 
having sued on the oharterparty claiming 
damages for the detention : — Held, that the 
detention for the three days was the legal and 
natural consequence of the charterer’s default 
in not having the ship ready for the first turn, 
and that the shipowner was entitled to damages 
in respect of the three days as well as the eleven 
days. . Jones v. Adamson, 45 L. J., Bx. 64 ; 
1 Ex. D. 60 : 35 L. T. 287 ; 3 Asp. M. C. 
253. 

Shipowner Ignorant of Custom.]— The 

piaintific’s sailing vessel was chartered by the 
defendant to proceed to Whitehaven for a 
cargo of coals. The charterparty provided that 
“ regular turn should be allowed for loading. By 
the custom of the port of Whitehaven, steam 
vessels, though they arrive in port after sailing 
vessels, arc loaded with coals before the sailing 
vessels ; but as between sailing vessels them- 
selves, sailing vessels are loaded in the order of 
their arrival in port. The plaintifis were ignorant 
that this was the usage of the port. The piain- 
tifi's’ vessel, though she arrived before several 
steam vessels, was delayed until they were first 
loaded, but she was loaded in the order of her 
arrival as regarded the other sailing vessels in 
harbour. The plaintifCs claimed demurrage 
Held, that the expression, “ regular turn,” in the 
charterparty, should, in the absence of exclusive 
■ words, be constructed as “regular turn ” accord- 
ing to the usage of . the port of Whitehaven ; 
that it was not material that the plaintifis were 
ig-noi'ant of such usage, and that, accordingly, 
the plaintifi^s could not recover. Mwf v. Hinde, 
12 L. B., Ir. 113. 

Port Crowded — Lighters Engaged.] — The 

defendants chartered the plaintiffs vessel, the 
“ 0.,” for a voyage to the port of L. The charter- 
party provided that the cargo was to be brought 
to and taken alongside free of expense and risk 
to the ship : but it contained no other danse as 
to <Useharging the cargo. The number of lighters 
at L. was. small, and when the “ C.” arrived the 
port was crowcled with vessels, about half of 
which belonged to the defendants or had been 
consigned to them. Seventy-two days elapsed 
'■ , after the arrival of the “0.” before her discharge 
was completed by the defendants’ - agents ; but 
, the number of days upon which the cargo was 
V unloaded was only thirty -foun the delay arose 
. . .'from the lightere being engaged in discharging 
' ''L other vessels lying. at the port Held, that in 


determining whether the terms of the charter- 
party had been broken by the defendants, the 
(.lelay occasioned by the lighters being engaged 
in discharging other vessels was not to be taken 
into account. Wriffht v. Kew Zealand Shlppinq 
Co.. 4 Ex. 1). 165 ; 40 L. T. 413 ; 4 Asp. M. G. 
118— C. A. 

“Cargo to be Bischarged with all Despatch, 
according to Custom of the Port.”] — The defen- 
dants chartered the plaintiffs vessel, the “0.,” to 
carry a cargo of rails to the port of L. The 
charterparty in-ovided that the cai-go should be 
“ discharged with all despatch, according to the 
custom of the port.” By the custom of L. vessels 
were discharged by lighters worked along a warp, 
and upon the arrival of a vessel she was reported 
at the port office, and in her turn, with 3-espect 
to the vessels that had arrived previously, one 
lighter was sent to her every working day until 
she was discharged. Upon the arri val of the “ C.” 
at L., in consequence of the scarcity of lighters, 
and the number of vessels lying there, the defen- 
dants were unable to begin to discharge until 
twenty -four working days had elapsed. In an 
action to recover damages for detention, the judge 
directed the jury that there was no obligation 
upon the defendants to provide one lighter for 
unloading the cargo of the “ C.” for every working 
day after she was ready to unload, and that if 
the defendants used the existing appliances at 

L. with due dispatch, according to the custom 
of the port, the jury ought to find for them : — 
Held, that the direction was correct. Postle- 
thwaite V. Freeland, 49 L. J., Ex. 630 ; 5 App. 
Gas. 599 : 42 L. T. 845 : 28 W. B. 833 ; 4 Asp. 

M. C. 302— H. L. (E.) 

Obligation where no Custom.] — By a charter- 
party entered into between the plaint ifl: and G., 
it was agreed that tiie plaintiffs vessel should at 
the port of discharge be unloaded as fast as the 
custom of the port would allow. By the bill of 
lading, signed by the master, the cargo was stated 
to have been ship})ed by G., and was to be 
delivered to the defendant or his assigns, he or 
they paying freight for the goods as per charter- 
party. Ho time for the discharge of the cai\go 
was mentioned in the bill of lading. At the port 
of discharge there was no custom as to unloading 
vessels, but a delay occurred in unloading the 
ship : — Pleld, in an action for not discharging 
within a reasonable time, that, as there was no 
custom of the port of discharge as to unloading 
vessels, the charterparty did not, by its terms, 
vary the implied contract contained in the bill 
of lading to deliver the cargo within a reasonable 
time. Fowler v. Knoop, 48 L. J., Q, B. 333 ; 
4 Q. B. 13. 229 ; 4o L. T. 180 ; 27 W. B. 299 ; 
4 Asp. M. C. 68— C. A. 

Wrongful Interference with Turn.] — Goods 
were consigned under a bill of lading by which 
it was stipulated that the vessel should take her 
regular turn in unloading. The vessel having 
been prevented from unloading within a reason- 
able time, in consequence of not being allowed 
to take her regular turn in unloading Held, 
that the master could sue the consignor for 
damages for such detention, the above stipxila- 
tion in the bill of lading amounting to a contract 
by the consignor with the master that the vessel 
should take her regular turn iix unloading. Chau 
til ran v. Trhhctt, 15 C. B. (N.s.) 754 ; 33 L. J., 
G. ?. 182 ; 9 L. T. 609 ; 12 W. B. 311. 
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“To be Discbarg-ed at usual Pruit Eertb as ' 
fast as Steamer can deliver, as eustomary.”]— | 
By tlie terms of a cliarterparty, a steamer was j 
t(rtake a cargo to Hamburg “to be discharged at j 
usual frint berth as fast as steamer can deliver, | 
as customary/' On the 6th of March she arrived, i 
aiul was moored at the usual fruit berth, but | 
without the sanction of the authorities, who hail 
her removed till the Sth, when she returned to 
the berth. Owing to various causes, unloading 
did not commence till the 11th of March. The | 
shi}>owners brought an action for demurrage : — 1 
Held, that the steamer did not arrive at lier place i 
of discliai'ge, so as to impose any obligation on ! 
the charterers to unload, until the Sth of March : ; 
that the words “as customary’' referred to the 
speed of delivery as well as to the mode of 
delivery, so that the cargo had to be unloaded as ' 
fast as tiie custom of tlie port would allow ; that 
the delays were caused Ity the custom of the 
port : aiid that the claim for demurrage ought 
not to be allowed. Good v. 61 L. J., 

Q. B. 649 : [1892] 2 Q. B. 555 ; 67 L. T. 450 ; 40 
W. E. 629 ; 7 Asp. M. C. 212— C. A. 

Customary Mode— Biseharge by Bock Com- 
pany,] — A cliarterparty provided that the vessel 
should proceed to a named dock and should there 
be discharged as fast as she could deliver. On 
the ship’s arrival, the master authorised the 
dock company to discharge the cargo. The 
custom at the dock was for the company to dis- 
charge the cargo, acting for the shipowner and 
the charterer or consignee : — Held, that the 
customary mode of discharge w’as implied, and 
that the charterers were not liable fur demur- 
rage by reason of the dock company's delay in 
discharging the cargo. Tkr Jaederm. 61 L. J., 
Adm. 89 ; [1892] F. 351 ; 1 E. 545 ; 68 L. T.266 : 

7 Asp. M. G. 260. 

Timber Cargo — Delivery in Eafts.] — By a 

cliarterparty, it was agreed that a steamship, 
after loading wuth sleepers, should proceed to a 
named port, or as neai' thereunto as she may 
safely get, and that the cargo should be brought 
to and taken from alongside, at the merchant’s 
risk and expense. The steamer to be loaded and 
discharged as fast as she can load and deliver. 
Demurrage at a rate named. The port wuis a 
tidal river, wdth a quay on the bank. The ship 
could not get a berth at the quay, because they 
were all occupied ; and also because she drew 
too much ivater. The custom of the port was to 
discharge sleepers on the quay or on rafts. The 
charterers refused to take delivery on rafts, 
except of deck cargo, to lighten the ship. The 
ship was moored as near the quay as she could 
tret. Za Omr v. Donaldson. 4 Ct. of Sess. Gas. 
Grh ser.) 912. 

Meaning of “Begular Turn.”] — By charter- 
party it was agreed between the plaintiff, owner 
of a ship, and the defendant, that the ship should | 
proceed to a certain dock and there load in the ' 
customary manner a cargo of Marley Hill coke, 

“ to be loaded in regular turn.” The Maiiey 
Hill Company kept a book In w’hich they entered 
ships to be loaded, and it wns their practice to 
enter ships, not only before they Twere ready to 
load, but before their arrival at the dock, or even, 
at the port ; and if a ship W’as not ready todoad 
W'ben her turn came, the ship next in turn w'as 
loaded, and the other took its turn, wdien ready, 


before others w^hich bad been ready before it. 
On the 29th Hovemher the plaintiff’s ship 
arrived at the dock, and on the Sth December 
his agent told the manager that he w^as ready to 
load, but several ships wdiicli had not amved. 
and were not ready until after the plaintiff’s 
ship, w'ere loaded before it, in consequence of the 
order in w'hich they were entered in the book ; 
and the loading of ‘the ship did not commence 
until the 23rd of January. The judge left it to 
the jury to say w^hat was the hieaning of 
“regular turn,” and they found that the ship 
w^as'loaded according to the practice of the Marley 
Hill Colliery, but that it w^as not an established 
or a known custom, and, that “ regular turn ” 
was the order of readiness, not the order of entry 
in the book : — Held, that the defendant w^as 
liable for demurrage. La/wson v. Dimness, 1 
H. & G. 396 ; 10 W. E. 733. S. C.. at Kisi Prius, 
2F. &F, 793. 

Evidence — Regulations of Foreign 

Cxovernment.]— By the terms of a charterparty 
the charterers agreed to unload the vessel at a 
certain rate per diem ; and payment for any 
detention beyond that time was “to reckon from 
the time of the vessel being ready to unload, and 
in turn to deliver.” At the port to which the 
vessel wms bound regulations of the French 
Government were in force, by which vessels 
aiTiving to discharge their cargo might have to 
wait a certain number of clays before their turn 
to deliver arrived. In an action brought upon 
the charterparty for demurrage: — Held, that 
evidence was receivable to slie\v wliat was the- 
general understood meaning of the w^ords “ in 
turn to deliver ” amongst shipowniers and mer- 
chants entering into charterparties, with respect 
to the commerce and business under investiga- 
tion. Rodertson v. Jaclison, 2 C. B. 412 : 15 L, J., 
C, P. 28 ; 10 Jur. 98. 

tield, also, that the regulation as to the unload- 
iug for the French marine department was to 
be" considered one of the regulations of the 
port, binding upon all vessels entering the port. 
II?. 

“Turn-paper” — ^Evidence as to Place.] — Tho 
defendants having purchased a cargo of coals on 
board a ship in the Thames belonging to the 
plaintiff, signed and sent to a coalmeter a docu- 
ment called a “ turn-paper,” which, after reciting- 
that tliej^ had bought the cargo of coals, to be 
worked at the rate of fort3^-nine tons per work- 
ing day, required him to wmrk the same. The 
paper mentioned that the coals were to be 
unloaded at Dudman’s Dock, in the Thames. 
The plaintiff took his ship to the moorings off 
Diidman’s Dock, but a delay of six days occuri’cd 
before the vessel could begin to unload at the 
dock, owing to the turns of other* vessels for 
unloading coming first Held, that if the turn - 
paper was evidence of any contract between the 
plaintiff and the defendant, it w^as evidence only 
of a contract to unload after the vessel had got. 
into the dock at the place for unloading ; con- 
sequently that the plaintiff was not entitled to 
damages in the nature of demurrage for the six 
days’ delay from the time the ship was off' the 
dock ready to unload. Shadforth v. Conj, 32 
L. J., Q. B. 379 ; 8 L. T» 736 ; 11 W. E. 918— 
Ex. Gh. 

Biffereut Order — Metage.] — A ship was to 
take in a cargo qf coals- for Newcastle, and pro- 





475 


476 


SHIPPING— XIV. Demurrage. 


ceed thei'ewith to London, or as near thereto as 
she could safely get, and deliver the same to the 
freighters, or their assigns, to be delivered in five 
working days ; demurrage over and above the 
laying days 21, per day. The ship anived in the 
port of London ofi Gravesend, on the 9th March, 
and on the 10th the cargo was sold, and the 
vessel entered by the freighters for a meter. On 
the 20th she received an order from the harbour- 
master to proceed to the Pool. On Monday, the 
22nd, she commenced %vorldng out her cargo, 
and was cleared on the 27th. It appeared that, 
in consequence of the factor’s certificate that 
she w'as a metered vessel, the harbour-master 
had detained her at Gravesend till the 20th, 
when her turn arrived for her to proceed to the 
Pool and discharge her cargo ; that, if she had 
not been on the meter’s list, this regulation would 
not have applied, and she might have proceeded 
to the I’ool at once : and that it was occasionally 
the practice for factors not to enter such vessel 
in the meter’s list, but that it was desirable that 
the cargo should be sold, subject to metage, by a 
■sworn meter : — Held, that the ship was not to 
be considered as having arrived at her place of 
•discliarge until the 20th, and therefore that the 
laying clays did not begin to count till then, and 
the owner was not entitled to demurrage. Kell 
V. Andemm, 10 M. & W. 498 ; 12 L. J., Ex. 
101 . 

Customary Time.] — If a freighter of a ship 
employed to bring a cargo of wine into the port 
■of London covenants to unload her in the usual 
and customary time at her port of discharge, he 
is not liable for the detention of the ship in the 
London Locks, if she is there unloaded in her 
turn, Modqera v. F(yrr esters^ 2 Camp. 488 ; 11 
B. K. 773. ' 

Express Time.]— But if, by reason of the 
crowded state of the London Locks, a ship is 
detained there before she can be unloaded a 
longer time than is allowed for that purpose by 
the terms of the charterparty, the freighter is 
liable for this detention of the ship. Randall v. 
Lynch, 2 Camp. 852; 11 East, 179; 11 K. B. 
727. * 

Delivery of Cargo — Joint Operation — Con- 
signee and Shipowner — Cargo of Poles.] — See 

Peterson v. Freehodif, infra, col. 535. 

Ship Arrived— Discharge into Lighters.]— A 
ship was chartered to load scrap iron and “ there- 
with to proceed to Grangemouth or as near there- 
unto as she may safely get,” The cargo was to 
be brought to and taken from the ship’s side at the 
merchant’s expense. The ship arrived in the 
roads off the Oarron Biver on September 10th, 
blit she could not get a berth in the docks. On 
September 12th the ship was moored off one of 
the clocks in the river. i7ext day the master told 
the charterers that she was ready to discharge. 
Ships often discharged into lighters in the river, 
but there was no custom as to scrap iron 
cargoes : — Held, that demurrage ran on from 
September 14th, on which day the -disiehargmg 
should have begun. R7*emmr v. Rurrell^ 4 Ot. 
of Sess. Gas. (4th ser.) 934 ; and see The Alne 
Molme, infra, col. 480. 

Custom to Employ Dock Company to Dis- 
oharge — Strike.] — See CastUgate Com- 

gyany v. Bemjysmj, infra, col. 481. ’ -■ . 


Discharge of Mixed Cargo — Custom of Port.]— 
A ship chartered to carry to the United King- 
dom ash and bones, to be discharged according 
to the custom of the port of dischai'ge, received 
from the charterers and loaded 33 tons of ash, 
397 tons of bones, and 20 tons of horns, hoofs, 
and piths, partly mixed in the bones and partly 
on the top of them. The master gave bills of 
lading for 33 tons of ash and 417 tons of bones. 
The ship was ordered to Aberdeen. The master, 
at the direction of the consignees, under protest, 
separated the horns, cScc., from the bones before 
giving delivery : and sued for demurrage. The 
bone trade at Aberdeen was only 30 years old, 
and almost entirely in the defendants’ hands : — 
Held, that no custom to separate the cargo was 
pi'oved, and that the defendants were liable. 
Clacei'icli V, IIufcMuson, 15 Ct. of Sess. Cas. (4th 
ser.) 11. 

Lightening Ship,] — A ship was chartered to 
take a cargo to a safe port in the United 
Kingdom ‘*or so near thereto as she can safely 
get and lay afloat at all times of tide, and 
deliver the same and so end the voyage.” Bhe 
was orderetl to Glasgow, and on Iier arrival at 
the Tail of the Bank, 22 miles from Glasgow, 
she had to be lightened to enable her to lie 
afloat at Glasgow at low water. According to 
custom the shippers took delivery of part of the 
cargo discharged to lighten her, and ordered the 
master to discharge the rest at Glasgow. The 
shipowners claimed demurrage : — Held, none due, 
the discharge of cargo being made to enable her 
to complete the voyage. Jllllstrom v. Qihson, 8 
Ot, of Sess. Cas. (3rd ser.) 463. 

Ice— Kiver Bar — Dantzic.] — A ship was 
chartered to sail from Liverpool to Lantzic or as 
near thereto as she could get, and back to Eng- 
land. Thirty days were allowed for loading and 
unloading. The ship was compelled by ice to 
bring up about four miles from Lantzic. On 
March 16th, the merchant received notice that 
she was ready to load, and her cargo having been 
sent over the ice was all on board by April 5th. 
It was then found that the ship could not pass 
the bar, and 60 tons were taken out of her and 
put on board again by April 14th. Six days 
were taken in unloading the cargo in England. 
In an action for demurrage the judge directed 
the jury that the question whether the days 
from April 5th to April 14tli were to be com- 
puted or not in reckoning the running days 
depended upon the custom at Dantzic as to 
loading part of the cargo inside and part outside 
the bar : — Held, that the direction was right* 
lieTTing v. Ward^ 8 L. J., Q, B. 218. 

Ice— Customary Manner of loading,] — See 
Kay V. Field, infra, col. 479. 

6. Causes of Belay. 
a. Weather. 

Breyenting Departure of Ship.] — After a ship 
has finished her loading, the freighter is not 
liable for any delay that may arise in despatching 
her, occasioned by the accidental impossibility 
of her obtaining clearance. Bavr&t v. Dutton, 
infra. 

A charterer, for the conveyance of a cargo from 
a foreign port, is not liable to the owner for the 
unavoidable detention of the ship by the frost 


BMll 


SHIPPING^XIV. Demurrage. 


ii- 



after the coni} of the loading. Pringle 
3iollett, 6 M. iS:. W. 80 : 9 L. J., Ex.^148. 

Pr eventing Conveyance of Cargo to SMp.] — 
The exception in a cliarterparty, whereby a certain 
number of laying days is allowed to the charterer, 
but detention by ice is not to be reckoned as such, 
ap})lies where the ice not only renders access to 
the ship impracticable in the port itself, but 
blocks u}) a river by means of which alone the 
intended cargo can be conveyed to the port. 
IIu(hon\r^ Ede. S B. <Sc S. 040 ; 87 L. J. Q. B. 166 ; 
L. R. 8 Q. B. 412 ; 18 L. T. 764 : 16 W. R. 940— 
Ex. Ch. Followed in Smith y. JR-osario Nitrate 
■€(K. infra, coi. 485. 

Where there is a stipulation in a cliarterparty, 
that a certain numbci of running days shall be 
allowed for loadinu the ship, the freighter is 
liable for her sab^equent detention for that pur- 
})oso, although the loading of hm* within the 
specified time was rendered ini})Ossible by ice in 
the river where she lay. Barret v. Button^ 4 Cami). 
383 ; 16 R. 11. 798. 

A. by cliarterparty engaged to load on board 
B.\s ships a cargo of coals “with due despatch” ; 
the goods had to be brought by A. along a canal 
to the dock, and frost prevented the completion 
of the loading : — bleld, that A. was responsible 
for the delay consequent thereon. Kearoti v. 
Pearson, 7 H. N. 386 ; 31 L. J., Ex. 1 ; 10 
W. R. 12. 

By a charterparty the ship was to procee<l to 
Bilbao, and there load in the customary manner 
in regular steamer turn, where and as ordered by 
the agent of the freighter, a cargo of iron ore ; 
400 tons per working dajq weather permitting, 
to be allowed for loading, and all demurrage 
over and above the said days at the rate of 
12*% M. per hour, no demurrage to be paid in case 
of any hands striking work, frosts, or floods, 
which might hinder the loading of the vessel. 
The port of Bilbao was on a liver where there 
were a number of wharves, and the iron ore was 
brought down to the wharves by railways from 
storing places five miles off, and loaded direct 
from the railway timcks into the shi}) by means, 
of shoots, there being no storing-places at the 
wharves. Ships, however, wei'e sometimes loaded 
while lying out in the river from barges which 
brought the ore fiom storing })laces higher 
up the river. The ship was "ordered to 8an 
Nicholas wharf to load, and she was there loaded 
under a shoot with ore brought down by rail as ; 
above-men tioned. In consequence of heavy rains I 
at the storing places, and in consequence of the i 
men who were loading the ore into the railway" 
trucks there refusing to work from fear of the 
cholera, delay occurred, and the ship was detained 
waiting for Irer cargo : — Held, without deciding 
whetlier the refusal of the men to work came 
within the exception in the demurrage clause 
of “ hands striking work.” that neither the state 
of the weather nor the refusal of the men to 
work hindered the “loading” inasmuch as both 
those causes of delay operated before the ore 
arrived at the place of loading, and the nature of 
the port was not such that" the only possible 
mode of loading the ship was by bringing the ore 
by railway from the storing-})laces five miles ofi, 
so as to bring the case within the decision in 
Iladsimy. Ede (supra), Stephens v. Harris, 57 
L. J., Q. B. 203— C. A, 

Frost preventing Loading^”]— By a charter- 
party a ship was to proceed to Cardiff, East Bute 


dock, and there load in the customary manner 
from the agents of the freighters a cargo of iron. 

“ Cargo to be supplied as fast as steamer can 
receive. . . . Time to commence from the vessel 
being ready to load and unload and ten days, on 
demurrage, over and above the said lay days, at 
40?. per day. (Except in case of hands striking 
work, or frosts or floods, or any other unavoid- 
able accidents preventing the loading . . . ; 
in which case owners to have the option of 
employing the steamer in some short voyage 
trade "until receipt of written notice -from 
charterers that they are ready to resume employ- 
ment without delay to the ship.) ” The ship 
arrived at the East Bute Dock, and loaded part 
of her cargo. A frost then set in, and made a 
canal which communicated with the dock impas- 
sable, so that the remainder of the cargo which 
was ready at a wharf on the canal could not for 
several days be brought in lighters to the dock. 
The cargo could not have been brought into the 
dock by carting or otherwise at any reasonable 
expense. The dock itself w’-as not frozen over, 
and if the cargo had been in the dock the loading 
might have proceeded : — Held, that the frost did 
not prevent the “loading” within the meaning 
of the exception. Allerton Sallmg Ship Co. v. 
Ealh, ante, col. 278, distinguished. Grant v. 
Coverdale, 53 L. J., Q. B. 462 ; 9 App. Cas. 470 ; 

I 51 L. T. 472 ; 32 W. R. 831 ; 5 Asp. M. 0. 353 
— H, L. (E.) 

Ho Implied Exemption for Bad Weather.] — 
By a charterparty for a voyage with a cargo of 
timber from Pensacola to a safe port in the 
United Kingdom, “ sixteen working da 3 ’'S were 
to be allowed the merchants for loading the ship 
at Pensacola, and to be discharged at such wharf 
or dock as the charterers may direct, alwaj^s 
afloat, in fourteen like days, and ten days on 
demurrage over and above the laying days at 
10?. per day.” The ship was ordered to Middles- 
borough, and arrived at the usual place of dis- 
charge in the river and began unloading. It was 
the duty of the master to put the timber over 
the ship’s side, and form it into rafts, and the 
charterer was to send tugs and take the rafts 
away. During the unloading bad weather came 
on, and though the ship did not leave her anchor- 
age, the rafts could not be foimiecl, and the 
charterer therefore could not do Ids part in 
taking the timber away. The bad weather 
caused a delay of four days in discharging the 
ship. An action having been brought by the 
shipowner against the charterer for the four 
days’ demurrage : — Held, that, where a given 
number of days is allowed to the charterer for 
unloading, a contract is implied on his part that, 
from the time when the ship is at the usual place 
of discharge, he will take the risk of any oivlinary 
vicissitndes which may occur to prevent his 
releasing the ship at the expiration of the lay 
da^’s ; and the charterer, therefore, was liable 
for the fonr daj^s’ demurrage. Tlis, or Thus, y, 
Byers, 45 L. J., Q. B. 511 ; 1 Q. B. D. 244; 
34 L. T. 526 ; 24 W. R. 611 ; 3 Asp. M. 0. 147. 
And see Budgett v. Bimmigton, infra, col. 482. 

Customary Manner of Loading — ^Ice.] — 

By the terms of the charterparty the ship was to • 
proceed to Oardifi, East Bute Dock, and there 
load in the customary manner from the agents of 
the freighters a cargo of rail iron ; ' the cargo to 
be loaded as fast as steamer could take on board 
and stow within the customary working hours of 



Ice — Delay after Sailing.] — See Herring y. 
Weirdy sup1.'a, col. 476. 

Surf Preventing Loading — Custom — ^Working 
Days — Power of Master.] — In an outward and 
homeward charterparty, a certain number of days 
were allowed for discharging the outward and 
loading the homeward cargo. In an action for 
demurrage : — Held, that days on which the load- 
ing and discharging could not be carried on at 
the foreign port because of the surf were working 
days. Ilolmmi y. Penman Nitrate Co,^ 5 Ct of 
Sess. Gas. (4th sen) 657. 

Held, also, that it was within the master’s 
power to grant the charterers additional laydays 
in consideration of their giving up an option to 
load at certain by-ports ; but that he had no 
power to give a discharge of any demurrage 
money payable to the shipowners except on pay- , 
ment, IL ' , ' , ■ , * 


or combinations oi workmen, whetiier partial, or 
general, not to count as part of the discharging" 
time,” and that if, through any default of the 
merchants or charterers, who were to observe the 
usual custom of the w"Ood trade, the vessel be 
longer detained, demurrage to be paid at the 
agreed rate. The vessel arrived at Sharpness 
when there %vas a strike amongst tlie labourers 
in the shipping trade, and owing to the continu- 
ance of such strike all the timber lighters which 
would otherwise have been available to take on 
board the cargo were still laden with previous 
consignments on board them, so that nothing 
could have been done to discharge the plaintiffs’ 
ship until the strike had come to an end. The 
customary mode was by lighters. After the 
strike had come to an end the discharge of the 
plaintiffs’ ship duly commenced, and was com- 
pleted with all reasonable despatch : — Held, that 
the strike clause exempted the charterers from 
liability. T/ie Abie Holme. 62 L. J.. Adm. 51 ; 
[1893] P. 173 ; 1 R. 607 ; 68 L. T. 862 ; 41 N. R. 
572 ; 7 Asp. M. 0. 344. 

Cargo “to he discharged with all despatch as 
customary ” — Custom to employ Dock Company 


, b. Kot Producing Bill of leading. 

, Although as a general rule the master has no 
, V;, - right,, to efetain the cargo until the bill of lading 
’ ^ Is produced, yet if the holder of the bill of lading 

’ J-.,/... 
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the port, commencing when the steamer “was in > does not claim the cargo in a reasonable time 
berth and rearly to load ; and if longer detained | after notice of the aiaival of the vessel, and the 


merchants to pay 30Z, per day demurrage, Deten- 
tion by frost, floods, &c., not to be reckoned as 
lay days.” The shipowner, wdaen the charter- 
party was made, did not know who were the 
freighters agents at Cardiff. There were about 
six shippers of rail iron there, all of them (with 
the exception of the freighters’ agents) having 
wharves in the West or East Bute Dock, The 
agents’ wha,rf was at a distance from the docks 
upon a canal communicating with the West 
Bute Dock, and their rail iron was loaded on 
ships berthed in the East Bute Dock by means 
of lighters passing down this canal through the 
West Bute Dock, and from thence down a smaller 
canal connecting the two docks. The other 
shippers loaded in the East Bute Dock, either 
from the quay or by lighters coming alongside 
the ship from the wharves in the East Bute Dock, 
or by lighters from West Bute Dock, passing 
down the connecting canal. The ship, on arrival, 
was berthed in the East Bute Dock, and the 
loading was commenced, but shortly afterwards 
was stopped for sixteen clays by frost, which 
covered the canal from the agents’ wharf to the 
West Bate Dock with ice and prevented the 
passage of the lighters, though the water in the 
clocks "was not frozen : — Held ' that the exception 
in the charterpai'ty with respect to detention by 
frost did not apply to relieve the freighters from 
liability to demunnge. Xay y. Field, 52 L. J,, 
Q. B. 17 ; 10 Q. B. D! 241 ; 47 L. T. 423 ; 31 W. E. 
332 ; 4 Asp. M. C. 558—0. A. 

Snowstorm “ Accident.”] — A charterer agreed 
to load a ship with coal, in regular and customary 
turn, “ except in cases of riots, strikes, or any 
other accidents beyond his control ” which might 
prevent or delay her loading. To an action for 
breach of the above covenant in the charterparty, 
he pleaded that he was prevented loading the 
vessel by a snowstorm, which rendered it impos- 
sible to bring the cargo to the agreed place of 
shipment : — Held, that a snowstorm was not an 
“ accident” within the meaning of the exception, 
and that the plea was bad. FenmiehY. Sohnialz, 
37 L. J., 0. P. 78 ; L. R, 3 C. P. 313 ; 18 L. T. 27 ; 
16 W. 11.481. 


charterer offers, to unload on behalf of w’liom it 
may concern, and to pay the freight, and the 
captain refuses, tlie shipowner cannot claim 
demurrage f rom the charterers if the cargo might 
have been unshipped within the laying days. 
Erichsen v. Barlacorth. 3 H. & H. 601 ; 27 L. J., 
Ex. 472. 

Merchants at Plall chartered a ship to sail to 
Bactouche, and there load a cargo of timber, and 
proceed to Gloucester and deliver the same on. 
being paid freight ; thirty-five running days to 
be allowed for loading and discharging the 
cargo, aud ten days on demurrage above tlie 
laying days at 5Z. per day. The ship arrived at 
Bactouche, and the loading was completed at the 
expiration of twenty-seven of the running days. 
The master signed bills of lading by which the 
cargo was deliverable “ unto order or to assigns, 
he or they paying freight for tlie goods as per 
charterparty.” The charterers, to wfiiom the 
cargo was sold, refused to accept the bill or re- 
ceive the cargo, on the ground that the shipment 
was not according to the contract. They offered 
to land the cargo and take care of it for whom it 
might concern. The shipper’s agent gave notice 
to the master not to part with the cargo without 
production of the bill of lading. The vessel was 
ready to discharge her cargo, according to the 
charterparty, on the 5th September. The lay 
days expired on the 13th September, The vessel 
might have been discharged in five days. The 
bill of lading was not produced to the master 
until the 22nd September, and the delivery was 
completed on the 30th : — Held, that the char- 
terers were liable for demurrage and detention 
of the vessel. S. C., on appeal. 3 H. & H. 894 : 
28 L. J.. Ex. 95 ; 5 Jur. (N.S.) 517 ; 7 W. R. 97 
— Ex.Ch. 

c. Strikes. 

Strike Clause — Customary Mode of Discharge 
— Lighters.] — The plaintiffs’ ship >vas chartered 
to cariy a cargo of timber to Sharpness and there 
deliver the same under a charterparty which 
provided that the cargo should be discharged 
“with the customary steamer despatch of the 
port, any time lost by reason of strikes, lock-outs, 
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Buddjett V. Bimiington^ 60 L. J., Q. B. 1 ; [1891] 
1 Q.B. 35 ; 39 W. K. 131 ; 6 Asp. M. G. 592— C. A. 

Port of Discliarge at Option of Oharterers — 
Strike at Place named.]— Where a charterparty 
provides that the ship shall proceed to one of 
' certain named places as ordered, and there 
deliver the cargo to . the order of the charterers, 
the charterers being exempted from liability for 
delay caused by strikes ; the charterers having 
named the place of discharge are not boitiad to 
alter their orders, on obtaining knowledge of a 
strike at the place named that will interfere with 
the unloading, in cases where they could have 
stopped the shii^ proceeding to the named place. 
The charterers in such a case are, therefore, not 
liable for demurrage. Bidman y. 

L. J,, Q. B. 123 ; [1894] 1 Q. B. 179 ; 9 E. 227 ; 
69 L. T. 651 ; 42 W. E. 326 ; 7 Asp. M. 0. 388— 
C. A., 

Demurrage not running during Strike.] — 
Lilly V. Stemnnoii^ infra, col. 489. 

Loaded as Customary — Exception of Hin- 
drances beyond Charterers’ Control.] — A charter- 
party provided that the ship sailing ship), 
should at Sydney load coals to be brought along- 
side at merchants’ risk ; the coals to be loaded 
as customary at Sydney with an exception of 
charterers’ liability in case of strikes ' 


ivas to proceed to a port named with a 
, and there ‘‘ be discharged with ail des- 
as customary, and ten days on demurrage 
ami above said lying days at per net 
er ton per day.'’ I’lie discharge of the 


or any 

Other hindrances of what nature .soever beyond 
the charterers’ or their agents’ control.” There 
was a strike at another collieiy which threw a 
pressure of work on the loading colliery and the 
ship was delayed : — Held, that the delay was not 
due to a 


hindi-ance,” and ^ that the charterers 
were liable for demurrage. The Lkmore, Gar- 
diner Y^Macfarlanc^ 20 Ct. of Sess. Gas. (4th ser.) 
414. 

“ Strikes, Lock-outs, Accidents to Eailway ” 
—Discharge of Workmen because of Accident to 
Eoadway.] — See Richardsons and Samuel cj* Co,^ 
infra, col. 490. 

“Strikes and Lock-outs of Pitmen,”] — The 
defendants chartered the plaintiff's ship to pro- 
ceed to Ardrossan, the charterparty providing 
that the ship should there load “ in the customary 
manner, say in twelve collier^^ working days,” a 
cargo of coals, “to be loaded according to the 
custom of the port,” “ strikes and lock-outs of 
pitmen and others ” being excepted perils. The 
following written clause was added : “ It is 
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port of destination, the law implies that the 
merchant and the shipowner shall each use 
reasonable despatch in pjerforming his part of the 
cfnitract ; and where the landing of the cargo 
bv the merchant is rendered impossible by a 
cause over which he has no control, he is not 
liable to pay damages for the delayi Ford v, 
Cotemoorth. 10 B, & S. 201 ; 39 L. J., Q. B. 188 ; 
L. R. 5 Q. B, 044 ; 23 L. T. 165 ; 18 W. R. 1169 
— Ex, Ch. 

— _ Refusal of Authorities to allow TJnload- 
ing.J — A ship sailing under a charterparty, 
which was silent as to the number of days to be 
allowed for unloading, arrived at a foreign port, 
and was detained beyond the usual time, owing 
to the refusal of the authorities to allow the 
cargo to be landed : — Held, that the merchant 
was not liable to pay damages for the delay, as 
he had not contracted that there should be none, 
it had happened without fault on his part. 

Contract not made with Intention to Violate 
I^aw.] — By a charterparty made by the char- 
terer’s agent^ in France, a ship was chartered, 
and it was stipulated that the ship should load a 
cargo of pressed hay at Trouville, in France, and 
proceed direct to London ; and all cargo was to 
be brought and taken from ship alongside. The 
agent verbally told the master that the con- 
signees would require the hay to be delivered at 
a particular wharf in the port of London, to 
which the master assented. On arriving in that 
port the master was unable to land the hay at 
the wharf by reason of an order in council 
under the Contagious Diseases (Animals) Act, 
1869, forbidding hay from a French port to be 
landed in the United Kingdom. The order had 
been made before the charterparty was entei'ed 
into, but neither party knew of it. After some 
delay the charterer received the hay from along- ^ 
side the ship into another vessel, and exported it. i 
There was no legal obstacle to doing this, but < 
eighteen dayvS were allowed by the charterer to < 
elapse beyond the lay days. The shipowner < 
having brought an action for this detention of < 
his ship, the charterer contended that the con- i 
tract was for an illegal purpose, and therefore i 
voul : — Held, that although it was the intention i 
of the parties when the charterparty was entered i 
into, to land the hay at London, yet as the con- ( 
tract was not made knowingly with the intention < 
to violate the law, and as it could be carried out t 
(as it ultimately was) without violating the law, t 
it was not void and the charterer was, therefore, t 
liable for the demurrage. Wwugl v. Monis, 42 ? 

h 4; 4: ^ 202 ; 28 L. T. 265 ; ’ 

21 W. R. 438 ; 1 Asp. M. 0. 573. 


1 and no application having been made to him for 
{ the delivery of the petroleum, he brought it back 
to London:— Held, that the shipowner was 
entitled to freight, back freight and expenses. 
The demurrage and the expenses incurred in the 
ineifectuai attempt to land at the neighbouring 
ports were not allowed, but were looked on as 
part of the expenses of the voyage. A/yo^ ( Caryo 
ew'), Gaudet v. Broiott^ L. R. 5 P. 0. 134 ; 28 
L. T. 74,0 ; 21 W. R. 707 ; 2 Asp. M. C. 6— 
P. C. 

Exportation not Permitted.] — Where there 
was a contract to fetch corn, and demurrage 
allowed, and upon the ship’s arrival it was found 
that the government had prohibited theexporta- 
tion of corn, which fact the captain knew before 
he entered the port, but still did so, and having 
stayed his demurrage days, returned in ballast : 
— Held, that no demurrage was payable, might 
V. Page., 3 ,Bos. & P. 295, ii. ; 6 R. R. 795. 

ITnlawful Seizure.] — It is no defence to an 
action for demurrage, that the delay in unload- 
ing the ship arose from the act of custom house 
officers in unlawfully seizing a part of the cargo. 
Bessey v. Bca?is, 4 Camp. 131. 


Mil 


Petroleum — Port Eegulations — Cargo not 
allowed to be Landed.] — ship with a general 
cargo sailed from London for Havre with some 
petroleum on board. Viider the bill of lading 
the shipowner was to deliver the petroleum at 
Havre, and it was to be taken out by the defen- 
dant within twenty-four hours after arriving at 
^ ^ H avre, or ten guineas a day was to be paid for 
demurrage. On the ship’s arriving at Havre^ the 
authorities of the port made the captain take 
her away in consequence of the petroleum being 
on boaid. Th6i’eu|)on he went to neighbouring 
po,rts, but was not allowed to stay. Returning 
to Havre, he discharging his general cargo, and 
biR or ]lwng^ having been |)re$eiated to him ' 


) Wrongful Detention by Owner.] — The piain- 
5 tiffs, owners of a ship, agreed by charterparty, 
• that the ship should have eighty-five running 
days for loading and unloading her cargo ; and 
> that the freighter might keep her on demurrage, 

1 for fourteen additional running days, at a stipu- 
' latecl rate per diem. The ship arrived in port, 
with five running days due to her. On her 
arrival, and subsequently on another occasiun, 
the plaintiffs refused to permit her to be unloaded. 
Afterwards, but not till after the expiration of 
the running days, she was permitted to unload, 
but the cargo was not discharged until after the 
expiration of fourteen days beyond the running 
days. In an action against the freighter on the 
charterparty, the declaration charged a detention 
on demurrage for fourteen days, and a general 
detention beyond. Plea, that he did not keep or 
detain the ship, and that at the time she w^as 
unloading, the plaintiffs wrongfully stopped the 
unloading, and prevented the defendant from 
unloading. The jury found, that the j[>Iamtiffs’ 
refusal was wrongful -Held, that the plea, 
denying the detention of the ship, was suffi- 
ciently made out by the finding of .the jury, and 
that the plaintiffs could not, under this declara- 
tion of the charterparty, recovei* for the use of 
the ship during so much of the actual unloading 
as exceeded five days. Be7isouY. Blunt., 1 G. & 
D. 449.; 1 Q. B. 870 ; 10 L. J., Q. B. 333. 

But held, that the last plea was bad, as such 
an interference by the plaintiffs, to prevent an 
unloading, as was stated in the general terms 
of the allegations of that pica, would not put 
an end to the obligation of the charterparty. 

Insufficient Supply of Cargo.] — A charterparty 
provided that the ship should proceed to a port, 
and there load from the factors of the charterers 
a ca.rgo of “coal, taking her turn with other 
steamers,” and receive “prompt despatch in 
loading.” The charterers employed the persons 
at the port of loading, who were employed to load 
other ships, and the ship was loaded in her turn, 
but, by reason of an insufficient supply of eoal, 
the ship was delayed : — Held, that the charterers 




I. 
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were responsible for the delay. BJlhtt v. Lord^ \ stipulated that fourteen working days were to be 
•52 L. J., 1\ G. 23 ; 4:8 L. T. 542 ; 5 Asp. M. 0. 1 allowed for loading and unloading at the port of 
CiB — P. 0. j discharge, and ten days on demurrage at S5l. a 

;■ day. The vessel having been loaded, one of the 
^Procuring Necessary Papers. J—The consignee i bills of lading was indorsed to the defendants, 
■of a partirailnr parcel of goods by a general ship ! The defendants’ grain was stowed at the bottom 
is liable to the owner for not- taking them from | of the niaiuhold, and that of the other shippers 
the ship in a reasonable time, although the delay | on the top of it. The bill of lading, indorsed to 
aj’ose from the necessity for an order from the j the defendants, contained the words paying 
treasury to land these goods, which the con- 1 freight for the same goods and all other conditions 
signee used the utmost diligence to obtain. If//l | as per charterparty.” Owing to the consignees, 
V. Id/e^ 4 Camp, 327 : 1(> B. E. 797, ! whose grain was placed on the top of the defen- 

It is no defence to an action by t he owner of a : (hints’, having failed to take away their goods 
ship for demurrage, that the owner has omitted ; within the lay days, the defendants were unable 
to |.>rocure the necessaiw papers for the discharge ^ to obtain delivery of their grain, and three days’ 
of the cargo, if he omitted to do so at the rer|uest I demurrage was incurred ; — Pleid. that the defen- 
of the defendant. Furndl v. Thomas, 5 Bing, j daiits were liable for the demurrage, although 
188 J 30 E. U. r>(-)8. S. C., nom. Palrntn' v. | they were prevented from getting their goods by 
Thomas, 7 L. J. (o.s.) 0. P. 73 ; 2 M. P. 296. ' the delav of other consignees. PortevsY. Watmij,^ 
And see Ban-ef v. Dutton, 4 Camp. 333 ; 16 E. E. ■ 47 L. Q. B. G43 : 3 Q. B. D. 534 ; 39 L. T, 195 ; 
708, supra, col. 476. I 27 W. R. 30 ; 4 Asp. M. C. 34— C. A. 

The defendant was indorsee of one of eight 
bills of lading covering a cargo of wheat, in each 
of which the following clause occurred : “ Three 
working days to discharge the whole cargo or 
307. sterling per day demurrage.” The portion 
of the cargo consigned to the defendant was 


Exception of ‘-Political Disturbances ” — Delay 
caused during Transit to ^uay — Customary Mode 
of Loading.] — When a ship is chartered to load 
at a pm-ticular port, the charter} )arty is to be 
taken to have reference to the cusiomary mode 


of loading at that port ; and where, by the j loaded in the bottom of the ship, and owing to 
■custom of the port, the mode of loading minerals ! delay in unloading on the part of the other con- 
is by bringing them from the mines by rail direct j signees, and from no default of the defendant, 
to the ship’s side, as the bringing of the cargo | who was ready and willing to receive his portion, 
from the mines is part of the loading, any excep- 1 as was the master to discharge it, as soon as it 
t|on in the charterparty to the charterer’s | could be reached, two days’ demurrage was 
liability for demurrage will commence to be | incurred : — Held, that the defendant was liable 
applicable as soon as the cargo has left the i for demurrage, for that by the stipulation in the 
mines. v. .£<(7^ (supra, col. 477) followed. I bill of lading he contracted to run the risk of 

.Smith V, Posarlo Nitrate Co., [1894] 1 Q, B. j incurring demurrage through the default of his 
1(4 ; 9 E. 776 ; 70 L. T. 68 ; 7 Asp. M. C. 417 — j fellow-consignees. Straher v. Kidd, 47 L. J., Q.,B. 

I 365 ; 3 Q. B. D. 223 ; 26 W. R. 511 ; 4 Asp. 

I M. C. 34, n. 

Default of Stevedore — “ Stevedore to be ap- ! If A. has goods consigned to him, and there is 
pointed by Charterers, but employed and paid j on board the same ship goods consigned to other 
by Shipowners ” — Damaged Cargo,] — A charter- i consignees, and those goo(ls are so placed on 
party provided that the plaintiff’s ship should i board that A., after the ship arrives, cannot 


load at Leitii and London, and proceetl to certain 
ports and there deliver, the ‘‘ stevedore to be 
.ap})ointecl by the charterers in London only, but 
•employed and paid b}*- the shipowners,” the cargo 
to be taken to and from alongside the ship at 
merchants’ i-isk and expense, but to be taken on 
board by the shipowners, ten clear working days 
to be allowed the charterers for loading, and all 
woj-king days on demurrage over the lay days 
in }jort of loading to be paid for at the rate of 
207. per working day. Certain cargo was loaded 
at L(hth. In, consequence of bad weather on the 
voyage to London part of the cargo was damaged, 
and at London part had to be landed and requi- 
sitioned, and part had to be shifted in order to 
stow the London cargo properly. In 


obtain his goods within the time limited by the 
bill of lading, he is not liable for demurrage. 
Dolson V. Droop 4 Car. k P. 112 ; M. k M. 
441. 

If a freighter is to discharge within twelve 
running days after the vessel’s arrival, and he is 
prevented from discharging at iirst by reason of 
other goods being placed above his, he must, 
when that obstruction is removed, discharge with 
all reasonable diligence : and he is not, as matter 
of right, entitled to the whole original number 
of days from the time when he is able to com- 
mence discharging, lloaers v. Hunter, 2 Car, k P. 
601. 

A general ship took brandies on board under 
bills of lading, which allowed twentv lav days 

x:..,. -is' ^ . 1 . TT 1 *■ Y' . 


qnenco the loading was not completed within ; for delivery of the goods in London, "aiid\stipu- 
the stipulated time. In an action by the ship- 1 iated for 4-7. per day tlenlurragh ; afterwaMs, 


owners to recover demurrage Held, that the 
charterers -were not liable for the delay, as it 
arose from the operation of stowing the cargo, 
which it was the (luty of the shipowners to do, 
and from the default of the stevedore wdio, 
under the provisions of the charterparty, was 
■the servant of the shipowners. Harris v. Dest- 
Myley, 4 E. 222 : 68 L. T. 76 ; 7 Asp. M. C. 272 

Position of Goods in SMp,] — A charterparty 
■entered into between the plaintiffs and B. k Co., 
for the conveyance of grain from 0. to L., 


certain of the consignees choosing to have their 
goods bonded, the vessel could not make her 
delivery at the London docks until forty-six days 
after the twenty days ; and some of the goods 
which were undermost could not, though de- 
manded, be taken out till the upper tiers ’were 
cleared : — .Held, that each of these consignees 
■was liable to pay the 47. per day for the forty-six 
days. Deer v. Tates, 3 Taunt. 387 ; 12'E. R, 671. 

A general ship took some silk on board to 
carry from Rotterdam to London on the defen- 
dant’s accou'nt. On the margin of the bill of 
lading was written, “ The consignee' to clear the 
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goods in fourteen running days after her a-rriY'al 
in port or to pay \l, per diem for demurrage.” 
The vessel \Yas ready to deliver on the Brd of 
October. The defendant applied for and was 
ready to receive his goods within the running 
days ; but being undermost in the vessel 
delivery could not be made until the 22nd : — 
Held, that the plaintiff was entitled to recover the 
demurrage, though he did not deliver the goods 
within the time allowed, being prevented by 
other goods, belonging to other consignees, which 
overlaid them. Ilarniau v. Gundnlj^h^ Holt, 85 ; 
17 E. E. 598. 

Befusal of Master to take (joods on Board.] — 
Demurrage clause held not applicable in case of 
delay caused by the master revising to take on 
board goods which he erroneously thought he 
was not bound to take. Seeger v. BM'u:. 8 C. B. 
(N.s.) 45. 

State of Tides.] — By charterparty B. and L. 
agreed that B.'s ship “ Bebec ” should proceed to 
Llanelly and take on board a cargo of culm, and, 
being so loaded, should “ therewith proceed with 
all convenient speed to Cole’s Wharf, Rochester, 
or as near thereto as she might safely get, ancL 
deliver the same on being paid freight. The 
regular turn to be allowed for loading, and fifty 
tons per w’orking day, if required, for deliveiy 
at Eochester, and demurrage over and above the 
said days at the rate of 4l per daj^” The ship 
arrived with her cargo at Eochester on the 24th 
October and was moored at the Buoys, about 
500 yards from and opposite to Cole’s Wharf. 
On the 25th October the master gave L.’s agent 
notice that the vessel was ready to discharge her 
cargo, and he desired the master to come along- 
side Cole’s Wharf. At that time there was not 
sufficient wnter for the vessel to come alongside 
the wffiarf, and the agent refused to send lighters 
to receive part of the cargo so as to lighten the 
vessel and enable her to come alongside the 
wffiarf. The state of the tide did not allow tlie 
vessel to be removed to Cole’s Wharf until the 4th 
Kovember, and on the following day she com- 
menced discharging her cargo : — Held, that the 
master was bound to take the vessel alongside 
Cole’s Whai'f, unless prevented by some impedi- 
ment which endangered her safety ; and as the 
inability to bring the vessel alongside the wharf 
was occasioned % the ordinary course of navi- 
gation, the lay days did not commence until the 
vessel had arrived there. Badlfell v. Lloyd, 
1 H. & C. 888 : 81 L. L, Ex. 413 ; 10 W. E. 721] 

Discharge of Cargo.] — By the terms of a 

charterparty a steam vessel was to proceed to H., 
to he there ready to load by a given day, or so 
near thereunto as she might safely get, and there 
load from the factors of the merchant such 
quantity of oxen, sheep and (or) other lawful 
produce which the merchant might find It con- 
venient to ship, not exceeding what she could 
reasonably stow and carry' over and above her 
tackle, &c., and being so loaded was to proceed 
therewith to London and deliver the same on 
being paid freight a lump sum of 450?. Two 
woi'king days were allowed for loading and dis- 
charging and three days on demurrage. The 
cargo to be taken to and from alongside at the 
' me/rchantts risk and expense Arrived at H., the 
vessel went alongside the jett}' and received on 
board a number of barrels of hams and 800 
head of live stock, for which the captain signed , 




bills of lading. .Being thus laden, the vessel was. 
found to draw too much water to get over the 
■ bar, and the captain was consequents obliged 
to take out all the stock. He then proposed to 
the charterers agent to stow on board S(j many 
of the cattle as would enable him to pass over 
the bar, and to remain outside and there take in 
the remainder at the charterer’s expense and 
risk. The agent declined to accede to this, and 
refused to put any of the cattle again on board 
unless the captain would take ail. Being unable- 
to come to terms the captain proceeded on his 
voyage with only the hams on board : — Held, 
that the owners were not entitled either to the 
stipulated freight or to damages for the refusal 
to ship the cargo ; for that although the captain 
was not obliged to go witliin the bar at all, yet., 
having chosen to do so, and having received the- 
cargo on board and signed bills of lading, he 
was bound to find his way to his destination. 
General Steam Karigation Co. v. Slijoper., 11 
G. B. (N.S.) 498 ; 81 L. J., C. P. 185 ; 8 Jur. 
(]N.s.) 821 ; 5 L. T. 641 ; 10 W. E. 316. 

Whether a partial putting out of the cargo is- 
a part discharge or a mere lightening is to be 
determined in each case by the jury, having 
regard to the terms of the contract and the 
usage of the port. 3XcIntodi v. Sinclair, Ir. E.. 
li e. L. 456.; 

Kegleet of Consignee to pay Harbour Dues.] 
— Demurrage cannot be claimed for detention of 
a ship for harbour dues payable by the con- 
signee, the master having delayed to pay them ; 
his duty being to pay them without delay and 
recover from the consignee. Moller v. Jeeliis. 
10 C. B. (N.S.) 332. 

Quarantine.] —See TlieAnsten Friar, s. col. 265 
Whitei^ V. Steamship Winchester Co., col. 265. 

Dispute between Brokers as to Bight to 
collect Freight.] — A dispute arose between the 
shipowner’s broker abroad and the charterer's 
broker as to who was entitled to collect freight. 
The former, contrary to the provisions of the 
charterparty, insisted upon his claim and put a 
stop upon the cargo ; whereby the charterer 
became liable to the cargo owner for demurrage : 
— Held, that the charterer was entitled to recover 
damages in respect of the demurrage against the 
shipowner. Bradley v. Goddard, cited Mac- 
lachlan on Shipping, ttli ed., p. 197, 

Honpayment of Freight — Befusal to deliver 
Goods.] — By charterparty, the plaintiff, a ship- 
owner, agreed with the freighter to deliver cargo- 
on payment of freight as b.y bills of lading ; 
certain lay days were allowed and demurrage 
afterwards at a given rate. The bills of lading 
provided for delivery to the freighter or his 
assigns on payment of freight as by chartei'party. , 
Defendant, an assignee of the bill of lading, sent 
his lighters for the goods and receiA’'ed part. 
Plaintiff demanded payment of freight for the 
part delivered, and defendant refuse<i it. Plain- 
tiff refused to deliver more cargo and the running 
days expired. Soon after the plaintiff delivered 
the rest of tlie cargo and was paid freight ; — 
Held, that the defendant was not liable for 
demurrage, or for not receiving the goods within a 
reasonable time by reason of his nonpayment 
of freight demanded. Moeller v. Young, 5 El. A 
BL 755 : 25 L. J., Q. B. 94 ; 2 Jur. (H.S.) 898 — , 

I Ex. Ch. ■ V * 







489 


SHIPPING— XIV. Demurrage. 


490 


Convoy Eecalled— Skip brought back to Port | 
■of Sailing— Demurrage.] — See LUWard v. Lope^^ 
10 East, 526 ; 10 R. R. :i6Swante, coL 378. 

Ship unable to find Berth-Obligation to Dis- 
charge within Time stipulated.] — The discharge 
ef cargo occupied more than the lay days. The 
crew worked properly, but could not without 
assistance discharge within the stipulated time. 
In an acritui for demurrage : — Held, that the 
consigoiees were liable for two days’ delay in 
firidiug a quay bertlp and that they were not liable 
foi' subs(‘{iuent delay, the master being bound to 
give delivery in the time stipulated. Hamen v.. 
iJonaJdwii, i Ct. of Sess. Cas. (4tli ser.) 1066. 

Cargo not Beady — Strike.] — By charterparty 
a shii> was to go to a port as ordered and load 
coals at a berth to be })ointed out by charterers’ 
agents, with a stipulation as to demurrage, 

unless detention arises frcnn a strike . . . 

at any works, mine or mines . . . or any 

cause beyond merchants’ control . . On 

Koveuiber ]4tli notice was given by the master 
that the ship was ready to load ; but owing 
to a dispute between the charterers and the 
colliery owners no cargo was ready for her, and 
in consequence she was refused a berth. On 
November 22nd she got a berth : on November 
23rd a strike began, and no coals were loaded 
until it ended on December 11th. On December 
23rd the loading was completed. In an action 
for demurrage : — Held, that it began to run on 
November Kith at six p.m., ■when the lay days 
■expired ; but that it ceased to run during the 
strike. Lilly v. Sterenmn. 22 Ct. of Sess. Cas. 
{4th ser.) 278. 

Stopping Discharge to get Security for 
Preight.J — Freight was by charterparty pay- 
able partly on arrival and ])artly on “ unloading 
and idght delivery of the cargo,” and the ship- 
owners were to have a lien for all freight, dead 
freight and demurrage. Whilst delivering the 
cargo ,at Glasgow, the master suspended delivery 
for two days until the consignee should find secu- 
rity for the freight. In an action for demurrage ; 
— Held, that the shipowners could not recover, 
because they might have delivered the cargo and 
retained their lien. Thomen v. ^IcBowaJL 13 
€t. of Sess. Cas. (4th ser.) 743. 

Delay through want of Trucks.] — By charter- 
party the cargo was to be discharged as fast as 
the steamer can deliver after being berthed as 
customary.” Delay was caused in discharging 
through the railway company not providing 
sufficient trucks to carry olf the cargo of pig 
iron, none being allowed to be landed on the 
quay : — Held, that the consignees were not liable 
for demiirrage, WylUe v. Harr iso 13 Ct. of 
Bess. Cas. (4th ser.) '92- 

Want of Trucks — ^Exception of “Detention 
hy Railways.”] — A charterparty provided for 
delivery of the coal cargo into trucks, and 
excepted liability for “detention by railways.” 
There was delay in unloading caused by the 
railway not su}>plying trucks in consequence 
'Of the charterers detaining too many trucks 
unloaded : — Held, that demiinuge was not pay- 
able. LetrfcLrVfV v. Dunlop, 19 Ct. of Sess. Cas. 
.(4th ser.) 209. 

. Strike— Failure to Discharge on Quay,] 

— By charterparty the ship was to deliver her 


coal cargo “alongside any safe wOiarves, crafts 
or depots,” to be taken from alongside at mer- 
chants’ risk and expense “according to the usual 
custom at loading and discharging ports.” ^ A 
certain time was allowed for discharge, after 
which demurrage was to be paid, “except in case 
of strikes . . . detention by railway, or cranes 
. , . or any other cause beyond the control of 
the charterers which may impede the ordinary 
lading and discharging of the vessel.” On 
arrival, railway trucks could not be supplied 
because of a strike of the railway men. There 
was no rule of the port requiring the coal to be 
discharged into trucks, or forbidding discharge 
on the quay Held, that the charterers wep 
liable for demurrage. Granite City Steamship 
Co. V. Irelanel, 19 Ct. of Sess. Cas. (4th ser.) 124. 

Delivery on Quay.] — Delay in taking 

delivery, caused by the railway company not 
providing trucks, causes the consignee to be 
liable for demurrage ; and not the less so because' 
the ship is berthed in a place where by the rules 
of the port her cargo may not be discharged on 
the quay. JL'mise y. Dry nan, IS Ct. of Sess. Cas. 
(4th ser.) 1110. Distinguishing WyllieY. Harri- 
son, 13 Ct. of Sess. Cas. (4th ser.) 92. 

Towage Contract.] — Tugowmers agreed to tow 
a ship from one port to another, demurrage pay- 
able to them at lOZ. per day unless detained by 
stress of weather— “ no extra charge “to be made 
in case of accident, unless for detention arising 
therefrom, to be paid for as per rate mentioned 
above.” The tow-rope parted in a gale, and the 
tug and tow put into a port of refuge, where 
they were detained seven days by weather. No 
fault was proved on cither side : — Held, tlmt 
demurrage for seven days was payable. JVeto 
Steam. Tuy Co. v. MoCleio, 7 Ct. of Sess. Cas. (3rd 
ser.) 733. 

Strikes, Lock-outs, Accidents to Bailway 
— “ Other Causes beyond Charterers’ Control” — 
Discharge of Workmen in consequence of Acci- 
dent to Bailway.] — By charterparty it was 
agreed that the ship should load from charterers’ 
agents a cargo of petroleum in cases, lay days 
for loading to commence twenty-four hours after 
the receipt by the charterers’ agents of written 
notice of steamer’s readiness in berth to receive, 
sD’ikes, . lock-outs, accidents to railw^aj^ ... or 
other causes beyond charterers’ control, excepted. 
The railway which brought the oil in tanks to 
the port of loading being partially destroyed by 
floods, the charterers’ agents dismissed the inen 
employed at their factory in packing the oil in 
cases. On the re-opening of the railway, suffi- 
cient supplies of oil were received at the factory, 
but owing to the absence of men the production 
of filled cases was delayed. The charterers’ 
agents also, in accordance with the practice of 
shippers at the port, deferred the loading of the 
ship until they had loaded other ships which had 
arrived previously, and been delayed in loading 
by the same causes. The lay days having heen 
exceeded : — Held, that the lay days commenced 
to run as soon as sufficient oil had arrived to 
enable the work of filling cases to be resumed ; 
that the failure to load the ship within the lay 
days was not owing to “ strikes, lock-outs, acci- 
dents to railway . , . or other causes beyond 
the charterers’ control,” within the meaning of 
the charterparty ; and that the shipowners were 
entitled to damages for detention. Riehardsom 





7. Rate op Payment. 

Stipulated Sum — Beductious.] — If a ship is 
detained beyond the days of clenrnrrage allowed 
by the charterparty, the stipulated demurrage 
is prim a facie the measure of compensation for 
the further time, but it is competent to the 
O'wner or the freighter to shew that this would 
be more or less than a fair compensation for the 
detention. Moorsom- Y,£eU, 2 Camp, 616 : 12 
B. R. 755. 

In fixing the amount of demurrage to be paid 
for detention of a vessel during repairs, a deduc- 
tion must be made from the gross freight of so 
much as would in ordinary cases be disbursed on 
account of the ship’s expenses in the earning of 
the freight. TJie Gazdle, 2 W. Bob, 279. 


2fo Lien in Equity.] — The parties to a charter- 
party mutually bound themselves, especially 
the owners the ship and tackle, and the freighter 
the goods to be taken on board” — in a penal 
sum — ‘‘to the true and punctual pjerformance of 
every article therein contained”: — Held, the 
shipowners had no lien in equity (as they had 
none at law) on the cargo for dead freight or 
demurrage. Gladstone v. Birletj^ 2 Mer. 401 
15 R. B. 465. And see 8. C., 3 x\I. A; S. 205. 


Lien on Goods of A. for Demurrage in respect 
of Goods of B. Charterparty and Bill of 
Lading.] — See Lamh v. KaselacU^ ante, col. 491. 


8. Lien FOR, 

What Delays.] — By a charterparty cargo was 
to be loaded in thirteen working days, and to be 
discharged at not less than thirty tons per work- 
ing day. Ten days’ demurrage to be allowed 
above the said days. The charterers liability 
to cease when ship is loaded, the captain or 
owner having a lien on cargo for freight and 
demurrage: — Held, that the charterer upon 
loading the cargo was discharged from liability 
for demurrage incurred at the port of loading. 

V. Cory, 44 L. J., Q. B. 205 ; L. B. 10 Q. B. 

553 ; 32 L, T. 670 ; 23 " “ " “ 

' 593— Bx. Ch. 

By a charterparty it 
should g- ' ' 
from the charterer 
manner,” i \ . 
and deliver the 

discharged in ten working days, ccmmcncing 
from the day after the ship has got into her 
proper discharging berth; T ^ ~ ' 

100 tonis register per day. . * The ship 

have an absolnte lien on A, . 

demurrage, the charterer’s liability to any clanses the use or hire of ship,., 
in the charter ceasing when he has" delivered the admiralty may have no 
alongside ship”: — Heldj thai^ the demur- cases. jryo,% Cargo ex-, 

'' rage and the ilon and exemption clauses did not L. J., Adm'. 1 ; L. R. 5 V, 0. 134 
by .hpclne" detention Of -the 2b W. R. 420* 


W. B, 880 ; 2 Asp. M. C. entitled to costs ; for over such causes 81 & 32' 
Yict. c. 71, and 32 & 33 Tict. c. 51, s. 2, confer 
was agreed that the ship no jurisdiction on a county court appointed to 
go to a certain port and there load have admiralty" jurisdiction. Gimnestadv, Price ^ 
A — 1 — r a cargo “in the customary R- J-j ^ 2 :. 44 ; L. B, 10 Ex. 65 ; 32 L, T, 499 ; 
” and proceed therewith to another port 23 W. B. 470 ; 2 Asp. M. C. 543. Disapproving 

" ^ same. . . . “The cargo to be Arg os ^ Cargo ex, infra. 

commencing 

' L‘ County Court.]— Held, by the privy council, 
Demurrage at 2L per that by 32 & 33 Yict. c. 51, s. 2, the county 
y. . * The ship to .courts have jurisdiction in cases of claims arishig 
cargo .for freight and out of cliarterparties or other agreeraents for 

ps, although the court of 

> jurisdiction in . such 
cases. Argos, Cargo ex, Gandet v. Brown-, ■ 42 
“ " ~ “ “ 2$ L. T, 77 y 
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Tliis case followed and frNnne.ited v. Priefi 
(supra) disapproved in The Ali?ia, 49 L. J., AJm. 
40; 5 Ex. D, 227 ; 42 L. T. 517 ; 29 W. R. 94 ; 4 
Asp. M. C. 250™-0. A. 


lb. PleadxTigr. 

A count on a charterparty for demurrage and 
detention of a sliip, arul a count for demurrage, 
ought not to bo allowed, M(dhe.wsu)i v, Ray, 
16 M. \V. ;129 ; 16 L. J., Ex. 288. S. P., 
T'empeiiey v. Rruicn^ 1 I). (N.8.) 310 ; 6 Jur. 
151). 

Where a charterpart^" stipulates for seventy- 
five niiiiiing days and twenty days on demur- 
rage, if tiie ship is detained for extra <Iays, the 
remedy is not bj” a count for demurrage, but by 
action on the chartoi’party. Cropton v. Pielier- 
'//c/g If) (Si W. 829. 

On a count for demurrage generally, the piain- 
titf cannot recover when the demurrage or 
detention has arisen ex delicto. Harr mm v, 
Wilson, 2 Esp. 709. 

If there is no contract as to demurrage, a 
shipowner cannot, on a common count for 
demurrage, recover for the detaining of the 
ship for an unreasonable time in loading and 
unloading, but must declare specially. , IIor?i 
V. Bensusnn, 9 Car. k P, 709 ; 2 M. k Rob. 
326, 

If a contract of freight and demurrage is 
entered into by <Ieed, the plaintiff ought to 
declare upon the deed. Atty v. Parish, 1 ]b>os. & I 
P. (k.b.)104. ‘ ! 

Bight of Master to Sue.]— The master cannot ' 
maintain an action in his own name upon an 
implied promise to pay demurrage. Broumher 
V. BgoU, 4 Taunt. 1. 

Implied Covenant to Pay.] — Where a ship was ' 
let to freight by charterparty from the plaintiff j 
to the defendant, a clause— “and it is hereby 
covenanted and agreed by and between the said 
parties^ that forty days shall be allowed for 
unloading and loading again, (See.”— was held to 
raise an implied covenant'by the freighter not to 
detain the ship beyond the forty days ; and if 
he detain her for longer the ownePs remedy is 
on the covenant and not in assumpsit upon an 
implied new contract. Randall v. Lynch, 12 
East, 179 ; 2 Camp. 352 ; 11 E. E. 340, 727. 


XY. CARGO. 

1 - Sirlficienry of Caryo, 

a. Meaning of “Cargo,” 494. 

b. Full and Complete Cargo, 494. 

2. Pitn<?ssfor Shipment, 501. 

3. JDreh CargoTM, 

4. A'otiee if Arriml if Shij) — R.eudy to Load, 

504. 

5. Loadimj. 

a. O-eneraliy, 504. 
h. Custom, and Manner, 508. 

6*. Lighters, 510. 

d. Place of, oil. 

e. Return Cargo, 511. 

/.' Refusal or Neglect to Load, 513. 

6 . Stowage, 

a. Employment of Btevedore, 515. 
h. Duty of Master and Owner, 516. 

c. Damages, 519. 

7. JDemund hy SM2)imr of Redell eery, 519. 


-XV. Cargo. 494 

I 8. Duty of Master to Preserve, Tranship, or Sell. 

\ a. To Preserve and Reship, 520, 

I 1), To Tranship, 521. 

e. To Sell — Power of Master, 523. 

9. BeZhnwy and Discharge, 

, a. Time, 527. 

• h. Manner, 535. 
e. Place, 535. 

d. Refusal to Receive, 537. 

e. Warehousing, 538. 

10. Jettison, 541. 

11. Sale, Assignment, and Mortgage, 541. 

12. Action for Jjoss.Deteyition, Damage, or Non- 

Delivery, 
a. Parties, 550. 
h. Proof of Receipt, 552. 
e. Proof of Loss or Dainnge, 553, 

^7. Damages, 557. 

13. Lien on Cargo, 561. 

14. Miscellaneous, 564. 

Bottomry — See X. Bottomry ; Damage to — 
See XIL Bill of Ladiitg- ; Stopjmge in Transitu 
—See XVI. Stoppag-e m Traj^situ ; AdmL 
raltg Jurisdiction — See XXVI. ADMIRALTY 
Law and Practice. 

Matters touching Cargo will also he found 
sub tit. IV. Owners ; XI. Charterparty ; 
XII. Bill of Lading ; XIII. P'reight ; XIV. 
Demurrage ; XVil. Average. 


Equivalent to Shipload.] — In a contract ,to 
deliver at a port to be named by the purchaser 
“ a small cargo of about sixty fathoms of iatli- 
wood,” the word “cargo” means an entire ship- 
load ; aud therefore the purchaser is not bound 
to accept sixty fathoms, measured and set apart 
for him by the seller’s agent at the port named, 
out of a shipload containing eightw-three fathoms 
of lathwoocl. Kreuqer v. BlancK 39 L. J., Ex. 
160 ; L. R. 5 Ex. 179 ; 23 L. T. 128 ; 18 W. R. 
S13. 

Where a defendant contracted to buy of the 
plaintiff “ a cargo of from 2,500 to 3,000 barrels 
(seller’s option) ” petroleiiin at one shilling and 
three farthings per gallon weighed 8 lbs. 
delivered, to be shipped from New York, within 
a certain time, and the terms of the contract 
shewed that the defendant was to have complete 
control over the destination of the vessel : — 
Held, that “cargo” meant an entire shipload 
and not a shipment, and that it was a con- 
dition precedent that the 2,500 to 3,000 barrels 
tendered should be the whole cargo of the vessel, 
although the additional quantity shipped was 
kept distinct, and the defendant was not, in fact, 
deprived of the control of the vessel’s destination. 
Borrowman v. Drayton, 46 L. J., Ex. 273 ; 2 
Ex. D. 15; 35 L. T. 727; 25 W, R. 194; 3 
Asp. M. C. 303— C. A. 


b. Full and Complete Cargo. 

What is.] — By a charterparty a ship was ' 
described to be of the burden, of 261 tons, and • 
the freighter covenanted to load a full and com- ' 
plete cargo Held, that the loading of goods 
equal in. number, of tons to the tonnage described 
in the charterparty was not a performance of 
this covenant ; but that the freighter was bound 
to put on board as. much cargo as the ship was 


1. Sufficiency op Cargo. 
a. Meaning of Cargo.’’ 
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to ship : — Held, that the ownei’s could not main- 
tain an action against the charterers for not 
r a cargo. Stmqndl v. Friedrich seti^ 
12‘G. B, (N.S.) 452 ; 9 Juri (x.&.) 77, 

Unforeseen Cause — Impossibility of supplying* 
i Goods,] — An owner of a ship agreed that she 
should proceed direct to Ichahoe, and there load 
a full and complete cargo of guano by the ship's 
boats’ tackle, and by the labour of the crew, 
and being so loaded, should proceed tiierewith 
to Cork or Falmouth, and deliver the same, on 
being paid freight at 4Z. In^s*. per ton : restraint 
of princes and rulers, the acts of God and the 
Queen’s enemies, fire and periis of navigation, 
always excepted ; twenty-one working dajs to 
be allowed to the charterer if the ship was not 
sooner discharged at the port of unloading. The 
charterer to ship bags and other materials requi- 
site for loading the ship, and to sup})ly the stores 
for the ship, at cash prices, for the voyage, and 
to deduct the amount from the balance of freight ; 
but in the event of the vessel being lost, or any 
other unforeseen causes preventing the com- 
pletion of the charterparty, the owner agreed to 
pay the charterer the amount of his disburse- 
ments for such stores. To a declaration of this 
cliarterpart}^ alleging as a breach that the sliip- 
i owner did not land a full and complete cargo of 
guano on board the ship at Ichaboe, he ])leaded 
that he was prevented from doing so from an 
unforeseen cause, namely, that on the arrival of 
the ship at Ichaboe, and within a reasonable 
time afterwards, no guano was to be found there, 
and that he had paid to the charterer the amount 
of his disbursements for stores for the ship : — 
Held, that the plea was bad in substance, for 
that the fact of no guano being to be found was 
not such an unforeseen cause, preventing the 
completion of the charterparty, as entitled the 
shipowner to pay the amount of the disburse- 
ments, and treat the charterparty as at an end, 
but that he was nevertheless bound by his 
positive contract to load a full cargo. Ifills v. 
Sughrne, 15 M. & W. 253. 

Ballast.] — ^Where the freighter covenanted to 
provide for the ship a full and complete cai'go, 
consisting of copper, tallow^ and hides, or other 
goods, on wdiich separate rates of freight •were to 
be paid : — Held, that having supplied her wdtli 
as large a quantity of tallow^ and hides as the 
master chose to take on boat’d, he w-as not bound 
to provide any copper, although for the want of 
it the ship was obliged to keep in her ballast, 
and did not make so advantageous a freight as 
she might have done. JMoorsoni v. Page. 4 Camp. 


capable of carrying with safety. Hunter v 
Fry, 2 B. k Aid. 421 ; 21 R. R. 340. 

A charterparty- provided that the ship should j supplying 
proceed to the port of loading and there load “ a ' 
full and complete cargo of iron ore, say about 
LI 00 tons.” The charterer provided a cargo of 
1.080 tons, the actual capacity of the ship being 
L210 tons: — Held, that the words, 


say about 

1,100 tons,” were not mere words of expectation, 
but w’ords of contract, and that the charterer’s 
undertaking w'as not to load the ship up to her 
actual cai^tacity ; but that 3 per cent, was a 


estimating wdiat was a full and complete cargo 
of about 1,100 tons, and consequently that the 
cargo actually provided fell short of the char- 
terers obligation bv fifty- three tons. Morris v. 
Le.vho7h 45"L. J., d P. 409 ; 1 C. P. D. 155 ; 34 
L. T. 576 ; 24 W. R. 517 ; 3 Asp. M, C. 171. 

And see v. Aldridge, supra, col. 290. 

Covenant as to Survey.] — A covenant in a 
charterparty, “ that no claim shall be admitted 
or allowance made for short tonnage, unless such 


a ship, il wms agreed that the ship should pro- 
ceed to P., and there load a full and complete 
cargo of cotton with a certain amount of sugar as 
ballast. The ship proceeded to P., and after a 
portion of the cargo had been loaded, and wdiile 
another portion w-as in a lighter lying alongside 
ready for loading, the ship caught fire acci- 
dentally, and the portion of cargo on board was 
so injured that the master necessarily sold it. 
He forwarded the portion alongside to its destina- 
tion by a different ship. After the ship had been 
repaired, the shipowner tendered it to the char- 
terer’s agents and required them to load the 
residue of the cargo, which they refused to do : — 
Held, that the charterer was not exonerated by 
the circumstances from his obligation to com- 
plete the loading of a fnll and complete cargo. 
Jones V. Holme, 36 L. J., Ex. 192 ; L. R. 2 Ex. 
335 ; 16 L. T. 794 : 16 W. R. 62. 
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Other light articles (all meiitimied in the LoikIoh 
B altic rates), i.e. of as much as the ship could 
safely carry of such light aiticles, which rendered 
the shi]>ment of 120 tons of ballast necessary : — 
Held, that the charterer had a right, in the 
al'jseiiee c>f any stipulation to the contrary 
■expressed or implied, to ship a full and com- 
plete cargo of any one or more of the articles 
constiruTing lawful merchandise within the 
meaning of tlie eharterparty, and that Avhen he 
had snp}>lied a full and coiiiplete cargo, it was 
the shi[)owner’s duty to procure the ballast 
necessary for that cargo : that in this case no 
stijralatioii to the contrary was expressed by the 
words “in fnll ami. fair proportion” in the 
■eharterparty, nor was any such stipulation 
implied by law ; so that the shipowner not being 
protected from the extreme use by the charterer 
of his privilege, could not recover from him more 
than tlie freight payable according to the .Lon- 
don Baltic rates on the quantities of the several 
articles actually shipped. Southa)jij)ton Steam 
Collier Co. v. ClarJie. 40 L. J.. Ex. 8 : L. R. 6 Ex. 
4>3 : 19 W. R. 214— Ex. Ch. 

Under an agreement to proceed to the East 
Indies, and there load a full and complete cargo ; 
the fore-cabin to be filled with light goods ; 
freight 4/, 15, s*. per ton of twenty cwt. for sugar, 
coftee, and rice, and foi- pepper for eighteen cwt. 
to the ton ; 100 tons of rice or sugar to be 
shipped, previously to any other part of the 
loading, to ballast the vessel : — Held, that the 
•owner was obliged to furnish what further ballast 
was necessary, and that the freighter, after sliip- 
the 100 tons of rice or sugar, was at liberty ; 
to complete the cargo with light goods. Irriwj 
V. Clvg(f. 1 Bing. (N.C.) 58 ; 4 M. ^ Scott, 572 ; 3 
L. J.,0. F. 265: 

Broken Stowage.]— By a eharterparty the 
■charterer bound himself to load at Havana “ a 
full and complete cargo of sugar and other 
lawful produce.” Certain goods were enumerated, 
including timber, and certain rates of freight 
were mentioned : ami the charter part}^ pro- 
ceeded : “ other goods, if any should be shipped, 
to pay in proportion to the foregoing rates, 
except what might be shipped for broken stow- 
age, which sh(.)iikl pay as customary ” (half 
fieight). A full cargo of mahogany logs was 
shippeil, but no broken stowage was supplied to 
fill up the interstices, and the vessel was in con- 
sequence obliged to retain thirty tons of ballast : 
— Held, that it being impossible to ship a “ full 
and complete cargo ” without broken stowage, 
the cliarterer was bound by his contract to 
furnish it. Cole v. Jleeh. 15 C. B. (X.S.) 795 ; 
33 L. J., C. P. 183 : 9 L. T. 653 ; 12 W. R: 
349. 

By a eharterparty the charterers were to load 
“ a full and complete cargo of sugar in cases or 
other lawful merchandise, with sufficient bags 
for stowage,” and the freight was to be at a cer- 
tain rate if the cargo “ should be sugar in cases, 
with sufficient bags for broken stowage,” “ and 
for other p.roduce at a rate proportionate to sugar 
in cases, with sufficient bags for broken stow- 
age” : — Held, that the obligation on the char- 
te,rers to load bags of sugar for broken stowage 
di<i not attach to any other cargo than sugar in 
■cases. Duclieft v. SaitcrJieJd^ 37 L. J., C. F. 144 ; 
L. B. 3 C. P. 227. 

Pull and Complete Cargo — ^Bead Freight.] — 

.See Furness v. Tennant.^ supra, col. 423. 
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Cargo not Provided.] — Bee Stanifovth^.Lijall. 
supra, col- 302. 

What fioods.] — A ship was chartered to pro- 
ceed to Fort Phillip and there load from the 
freighter’s factors “ a full and complete cargo of 
wool, tallow, bark, and other legal merchandise,” 
the quantity of bark not to exceed 100 tons, and 
the quantity of tallow and hides not to exceed 
80 tons, and was to proceed therewith to London, 
and deliver the same “ on being paid freight as 
follows For wool, \\(l. per lb., pressed, and 
\\(l. and one-eighth of a penny per lb, unpressed 
gross weisrht : tallow 3Z. per ton ; bark 4Z. pier ton ; 
and hides 2Z. per ton ; the lattei' not to exceed 
20 tons, without the consent of the captain ; 
one-third of the freight to be paid in cash, on 
unloading and right delivery of the cargo, and 
the rema^inder in cash or by approved bills at 
two months following —Held, that the 
freighter was entitled to load the ship with an 
assorted cargo of any legal merchandise, but 
that the owners were entitled to be paid freight, 
u})on the supposition that the loading consisted 
of the stipulated quantities of the enumerated 
goods, viz. 100 tons of bark, 60 tons of tallow, 
and 20 tons of hides, and the residue of wool, 
})ressed or impressed. Coehbitrn, v, Alexander.! 6 
C. B. 791 ; 18 L. J., C. P. 74. 

By a eharterparty it was agreed that the ship 
should sail to Baltimore, and there load a full 
cargo of produce, arnl proceed therewith to the 
United Kingdom, and deliver the same, on being 
paid freight, “ at and after the rate of bs. iWl. per 
barrel of flour, meal and naval stores, and IBs. 
per quarter of 480 lbs. for Indian coni or other 
grain ; that the cargo was not to consist of less 
than 3,000 barrels of flour, meal, or naval stores, 
and that not less flour or meal than naval stores, 
was to be shipped. The vessel arrived with a 
cargo consisting of 769 cwts. of tobacco, 6,047 
bushels of bran, 2,000 bushels of oats, 5,000 oak- 
staves, and three barrels of fl.oiir. The evidence 
shewed that a quarter of Indian corn or wheat 
would occupy a space of 10^ cubic feet, and that 
a quarter of American oats, which weighed upon 
an average 272 lbs., would occupy' a space of six- 
teen cubic feet. It also appeared that oats were 
not a usual shipment from America : — Held, that 
“ other grain ” in this eharterparty must be taken 
to mean such description of grain as would 
average 480 lbs. to the quarter, and therefore to 
exclude oats ; and that the shipowner was 
i entitled to receive freight, upon the supposition 
! that 3,000 barrels of flour, meal and naval stores 
1 had been shipped ; and for the rest of the space, 

I at the rate of ILv. per quarter ox Indian corn, or 
I other grain, of the average weight of 480 lbs. to 
: the quarter. Warre?i v. Peahodi/.! 8 C. B. 800 ; 
19 L. J., C. P. 43 ; 14 Jur. 150. Bee also South- 
ampton Steam, Collier Co. v. Clarlte^ ante, col. 415. 

Goods in Cabin — Freight.]— The defendant, a 
merchant in London, chartered a vessel of the 
plaintiff’s, to bring from Bombay a full and 
complete cargo at 3Z. os. per ton. The defen- 
dant’s agents at Bombay filled the carrying jiart 
of the vessel, and also the cabin, with their own 
goods, and consigned them to the defendant, as 
their factor, for .sale. There was contradictory 
evidence as to the terms upon which the cabin 
was filled. The bill of lading was annexed to a 
bill of exchange;, drawn by the agents upon the 
defendant, which bill of exchange was sold to a 
third party. On the arrival ■ of ^the ship in 
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jof the ship, who was also a part owner, after 
waiting thirty-one days, seeing’ no probability of 
obtaining a full cargo from the factor, applie<I 
himself to complete the cargo by his own exer- 
tions and at his own expense, and finally 
succeeded in doing so, after having been ninety- 
three days at Ichaboe : — Held, on motion for an 
injunction, that the charterers were not entitled 
to that part of the cargo which had been pro- 
cured by the exertions of the master witliout the 
assistance of the factor, and which the master- 
claimed to hold as the property of the owmers, 
and not of the charterers. LtdqeU v. TT'/7Z/c/w,v, 
4 Hare, 464 ; 14 L. J., Ch. 459. 


London, the plaintiif claimed freight for the 
cabin at the then current rate of 11. per ton. 
The defendant insisted that he was entitled to 
the use of the cabin as well as the other part of 
the ship, at the rate of 3^. 5^, per ton, but lie 
charged his agents for freight at the rate of 11. 
per ton, and allowed them commission at that 
rate. The goods were stopped, the bill of 
exchange not having arrived at maturity, when 
the action was brought to recover the above rate 
of freight for the use of the cabin.. The defen- 
dant, after action brought, paid the bill, and 
obtained possession of the goods : — Held, first, 
that the defemlant was not, under the terms of 
the charterparty, entitled to load the cabin. 
MHoheson v. Nicol, 1 Ex. 929 ; 21 L. J., Ex. 
328. 

’ Held, secondly, that the judge properly directed 
the jury, that, although the defendant’s agents 
at Bombay had no authority from the defendant 
to put goods in the cabin, yet, as the defendant 
adopted their act by accepting the goods, and 
charging his agent freight in respect of them, 
he was bound to pay the plainti:® the current 
rate of freight at the time of loading. Ih. 

Held, thirdly, that the action was not brought 
too soon, since the taking to the goods for the 
purpose of obtaining freight, rendered the defen- 
dant liable irrespectively of his actual possession 
after action brought. 11). 

Passengers instead of Goods.]— -A., a ship- 
broker, engaged with B., a shipo^mer, to have 
a full cargo for the ship, the rates of freight for 
which would average 40.s*. per ton, and at least 
nine cabin passengers, passage money to average 
Ihl. The contract was fulfilled as to the 
passengers, but the average rate of freight for 
goods put on board by A. amounted to S2s. only 
per ton. He shipped on board, however, steerage 
passengers for the voyage, the passage-money 
paid by whom, after deducting the expense ofi 
their diet, &c., when added to the freight of the i 
cargo properly so called, made the average earn- 
ings of the whole ship per ton amount to more 
than 40.9. : — Held, that this was not a perform- 
ance of the stipulations of the contract, cargo 
and freight being terms applicable to goods only. 
LewU V. Mrir.diaU, 1 Man. & G. 729 ; 8 Scott 
(N.n.) 729 ; 13 L. J., 0. P. 193 ; 8 Jiir. 848. 

Passengers — Eight to Carry— Custom.] — A 
charterparty, not amounting to a demise of the 
ship, provided for the carriage of a full and com- 
plete cargo of lawdiil produce and merchandise 
for payment of a lump freight, but was silent as 
to the use to which the passengers’ cabins might 
be put : — Held, that the charterers were not 
entitled to carry passengers in the cabins. Shmo 


Eefusal to load complete Cargo — Ship filled, 
up by Owners — Freight— Damages.] — A charter- 
party provided that the charterers should loa^l a 
full cargo at IZ. 17.9. Qd. per ton, fire being 
excepted, and that bills of lading were to be 
signed at any rate of freight without prejudice 
to the charterparty, but so that the bills of 
lading freight in the aggregate should amount to 
the total freight due under the charterparty. 
A fire occurred when part of the cargo had been 
shipped and a large amount was burnt. On the 
charterers refusing to load anymore cargo: — 
Held, that the freight on the bales tliat hail 
been burnt must be taken at the actual bill of 
lading rate, and that the remainder of the cargo 
which the defendants had failed to ship must 
for the purpose of assessing the damages be 
taken at a rate higher than the charterparty 
rate by the amount necessary to make the bill of 
lading freight in the aggregate e(.pial to the total 
charterparty freight : — Held, also, that the 
charterers were not entitled to credit for the 
freight on any bales which had been shipped by 
the shipowners in the place of the burnt cargo,, 
but only for freight on the bales which had 
been shipped to make good the cliarterers’ 
breach of contract. Altlim v. Ern-^thamen^ 63 
L. J., Q. B. 559 ; [1894] 1 Q. B. 773 ; 9 E. 758 ; 
70 L. T. 822 ; 7 Asp. M. C. 462— C. A. 

Full Cargo of Specified Goods — Option of 
Shipper as to Character of Goods to be Loaded.] 

— Where by the charterparty a full cargo of 
copper, tallow, hides or other goods was to be 
provided by the charterer: — Hehl, that the 
freighter was entitled to put on board a full 
cargo of tallow- only, although foi’ wmnt of cop])er 
to ballast the ship other ballast had to be pro- 
vided. Moorsotu- V. Fuge^ 4 Camp. 1{)3 ; 15 


Short Cargo— Freight.] — Covenant to carry as 


many men to Jamaica as the defendant should 
bring, not exceeding 180, at al, per head. The 
plaintiff said he carried 160 and that the <lefcij- 
dant brought 


no more ; the defendant said be 
brought 180 and none were ready to receive them 
on board. Judgment for plaintiff, v. 
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Dangerous Goods,] — Under 17 IS ict. 
c. 101, s. 329, and 25 & 26 Viet. c. 63, s. 38, the 
shippers of goods in a general ship undertake 
, that they will not deliver, to be carried on the 
the I voyage, packages of goods of a dangeroirs nature,. 


ground that the ship could not safely cross the | 
bar. By waiting for a higher tide for a few da5^s, j 
more cargo, and perhaps the whole, could have I 
been safely carried : — Hehl, that the shi]30wners ! 
were liable for damage.s for not loading i’ 
whole. Gijford v. DhMngton.^ 9 Gt. of Sess, Cas. 

(3rd ser.) 1045. 

Description of Cargo — Weight or Measure- pressly giving notice that they Jire of a clangeiom 
ment.l — By cliai-terparty it was agreed that the nature. By Lord Campbell,^ C.J., and y 
ship siiould load from defendant’s factor at Cal- man, J. Bnts^ v. Maitlmid^ , nV’ N*" 

cutta a full cargo of produce, one half to be L. J., Q. B. 49 ; 2 Jur. (N.S.) /lO ; 4 \v. L. 54/. 
weiubt, if linseed not to exceed 100 tons, or if ; But, semble, by Crompton, J., the undertakni^ 
}jaddY,oriinseedandpa<klytogether,notroexcee(l i by the shippers that the goods are sate, and lit t(. 
200 tons ; freight, five guineas per ton delivered ; : be carried on the voyage, does not extend beyont 
paddv and liiisecd 2o‘cwt. to the ton as usual, i the cases where they have knowlcflge, or the 
and other articles according to the East India ! means of knowledge, of the dangerous nature o1 
Company’s scale of tonnage. The jury found | the goods when shipped. Ih. 
that *• weight ” referred to goods charged per | If a shipper, knowing an article to have corro- 
ton weight as distinguished from measurement, i sive properties, desires it to be shipped on boan. 
The judge ruletl that ** one half of which is to be a general ship, and stowed in hulk, without com- 
weight,” meant that one half the cargo was to ; municatiiig the character of the article to the 


3. Deck Cakc-o. 

“At Merchant’s Eisk.”] — It was stipulated 
in a cliarterparty that the “vship should be 
provided with a deck cargo, if required, at full 
freight, but at merchant’s risk ” : — Held, that 
the ’words, at merchant’s' risk,” did not exclude 
the right of the charterers to general average con- 
tribution from the shipowners in respect of . deck 
cargo shipped by the charterers and' jettison. 

V. Bngluh., 53 L. J;, Q. B. 133 ^ 12 Q. B. D. 
218 ; 49 h. 1 7da;,3^^W:'B..655 j,o, Asp. M.-C.:, 
187— C.A. V ' 'Gv-'b--' V ■ 

By a cliarterparty it was agreed, that the ship 
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tinder hatches ; that the shipowners had there- 
fore no legal excuse for their failure to deliver ; 
that the cause of damage was not too remote, and 
that the shipowners were liable to the indorsees 
for the value of the cotton. Hoifal M^^eliange 
Sliwmng Co. v. 1)1x0 56 L. J., Q. B. 266 : 12 
App. Cas. 11 ; 56 L. T. 206 ; 85 W. li. 461 ; 6 
Asp. M. a. 92— H. L. (E.) 


should proceed to Quebec, and there load, from 
the factors of the plaintiffs, a full and complete 
cargo of pine timber and deals, not exceeding 
w'hat she could reasonably stow and carry over 
and above her tackle. In an action upon this 
charterparty, the declaration assigned for breach, 
that the defendants did not nor would load in and 
•on board the ship a full and complete cargo, not 
exceeding what she could reasonably stow and 
carry over and above her tackle, but, on the con- 
trary, loaded on board the ship a cargo much ex- 
celling what the vessel could reasonabh^^ stow 
and carry over and above her tackle. The judge^, 
ill the summing up, told the, jury, that, prima 
facie, the deck was not the proper place for the 
stowage of the cargo, or any part of it ; that, in 
•some cases, custom might sanction the practice, 
but that, without reference to any custom, if ^ it 
increased the perils of the navigation, if it in- 
creased the danger of the ship, or increased the 
danger of that part of the cargo, in either case 
it was an improper stowage — Held, that this 
direction was correct, in the absence of any 
evidence of a general custom to load deck cargo 
at the risk of the shipper. Gould 
2 Scott (X.E.) 241 ; 2 Man. & Ct. 208. 

The proprietor of goods laden on the deck of 
a ship, according to the custom of a particular 
trade, is entitled to contribution from the ship- 
owner for a loss by jettison. 8. ^., 4 Bing. (N.c.) 
184 ; 5 Scott, 445 ; 8 Hodges, 307 ; 7 L. J., C. P. 


possible despatch proceed direct to the South 
dock, Sunderland, and there load, in the usual 
and customary manner, at any one of the col- 
lieries the freighters might name, a full cargo of 
coals, which the freighters bound themselves to 
ship by a given day for Calcutta, they pleaded 
that they had not any notice of the ship having 
proceeded to and having arrived at the South 
dock, and of her being ready to recei%^e cargo, 
wherefore they did not nor could load : — Held, 
that the allegation in the plea must be treated 
as an allegation of fact, meaning that, by reason 
of want of notice of the ship’s arrival at the 
dock and being ready to load, the charterers 
were prevented loading her ; and that so read, 
the plea was an answer to the action. Stanton 
V. L. J., C. P. 218 ; L. 11. 7 C. P. 651. 

On Ketnrn Voyage.] — Where a ship is to 

proceed to a port, and there to load a full cargo 
for the agents of the freighter, but the freighter 
has no interest in the out-ward cargo, his agents 
are entitled to notice from the captain that the 
vessel is ready to receive her homeward caigo ; 
and if no such notice is given, the freighter is 
not liable for not providing such cargo. Fair- 
bridge V. Pare. 1 Car. ck K. 817. 

Keadiness to Eeceive.] — Action on a charter- 
party in these terms : — ‘‘ It is this day agreed 
between the agent for the owner of the * Lydia,’ 
new ship, now' on the stocks, of 1,100 tons, or 
; thereabouts, now^ at Quebec, to be launched and 
ready to receive cargo in all May, guaranteed to 
sail in all June, and the charterer, that the ship 
shall proceed to, &:c., and there load a full cargo 
of timber” : — Held, that the readiness to receive 
a cargo in all May was a condition precedent to 
the shipowner’s right to recover against the 
charterer for not loading a full cargo, and tliat a 
'plea stating the ship w'as not ready to receive 
cargo in all May was good. OUrer v. Fielden, 
4 Ex. 185 ; IS L. J., Ex. 858. And nee ante, coi. 
864. 

5. Loading. 

a. Grenerally, 

Light Cargo—Buty of Shipowner to provide 
I Ballast.] — A charterer agrceil to load at Arch- 


Deck Cargo carried Illegally— Validity of 
Policy.] — See Cumrd v. Hyde^ infra, col. 1207 
iU.). 

Deck Cargo — Insurable Interest.] — A deck 
cargo of eottoi-i intended to be carried at the 
shipper’s risk, but for wdiich, by mistake, clean 
bills of lading w'ere given, w'as jettisoned. The 
shipow-'iiers having insured it : — Held, that they 
liaol an insurable interest. See Sfepbens v. A ustra- 
Insicm Iri^suranoe Co.., infra, col. 1130. 

Excessive Deck Cargo — “ Timber ’’—Merchant 
Shipping Act, 1894, s. 451.] — Pieces of spruce 
firw'Dod varying from 15 to 27^ feet in length, and 
with a mean girth of 2 ft. 9 in., n’e “timber” 
falling within s. 451, sub-s. 3 {(i). of the Merchant 
Shipping Act, 1894. Jlo'rru v. Thormufls-en, 60 
J. P. 644. 


Deck Cargo— Jettison of— Proximate Cause 
of Damage.] — On a ship carrying a general 
cargo from New Orleans to Liverpool cotton 
was shipped on deck, under a practice by wdiich 
■owners of vessels trading betw'een those ports 
were in the habit of stowing goods on deck in 
violation of their contmet with the shipper, the 
shipowners accepting full responsibility for the 
consequences. The bills of lading 


for part of 

the cotton contained the w'ords “ under deck.” 
All the bills of lading contained exceptions 
(inter alia) in favour of “ jettison.” On the 
voyage the ship took ground, and in order to 
get her off the master properly jettisoned the 
•cotton. The indorsees of ' the bills of lading 
. having brought' an action against the shipowners 
.r' , to, recover the value of the cotton Held, that 
(whether the bills of lading did or did not contain 
^ the words “ under decii ”) the cotton .‘was carried 
'.nn breach of the contract and was not within the 
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Baltic rates), i.e. of as much as the ship could i 
>safelr cany of such iigiit articles, which rendered 
the shipment of 120 tons of ballast necessary : — 
Pleld, that the charterer had a right, in the 
absence of any stipulation to the contrary 
expressed or implied, to ship a full and complete 
cargo of any one or more of the articles consti- 
tuting lawful merchandise within the meaning 
of the ciiai’terparty, and that when he had sup- 
plicil a full and complete cargo, it was the ship- 
owner's duty to procure the ballast necessary for 
that cargo : that in this case no stipulation to 
the c<3ntrary was expressed by the words in 
full and fair proportion in the chart erparty, 
nor was any such stipulation implied hy law, so 
that the shipowner, not being protected from the 
extreme use by the charterer of his privilege, 
could not recover from him more than the freight 
paj'able according to the London Baltic rates on 
the quantities of the several articles actually 
shipperl. SonthanqitoH Steam Collier Co. v. 
Clarlie, 40 L. J., Ex. S ; L. E. 6 Ex. 53 ; U) W. 11. 
214— Ex. Oh. 

The shipowner is bound to furnish whatever 
ballast is necessary, and the freighter, under a 
contract to ship a full and complete cargo, part 
heavy goods for ballast, is entitled to complete 
the cargo with lleht anods. Irrinq v. Clegq, 1 
Bing. (S.C.) 53 ; I M. & Scott, 572 3 L. L, C. P. 
..26o., , . 

Duty to Load — Delay in Proceeding to Desti- 
nation “forthwith” — Perils of Sea.] — a 
charterparty dated the 2Sth of December, a ship 
was to forthwith proceed from England to 
Barbadoes in the West Indies, and having there 
loaded a cargo of sugar for the defendants, to 
return to England. The vessel was to be 
allowed to take an outward cargo of coals to 
specified places, and the charterparty contained 
a clause excusing performance if it could not be 
complied with owing to perils of the sea. Delay 
on her voyage outwards was occasioned hy un- 
favourable winds, and she was injured by a 
collision with a steamer, which rendered neces- 
sary further repairs. She finally sailed for Piio 
on the 9th of March, and reached Eio on the 
26th of May. Having there discharged the 
cargo of coals, she started on the 1st of July, 
and reached Barbadoes on the 28th of July, too 
late for the season for exporting sugar thence. 
The defendants’ agent ofiered to pi'ovide a cargo 
of sugar, if the vessel would go under protest to 
St. Vincent, an island ninety miles ofi:. The 
captain refused this offer, and remained at Bar- 
badoes, insisting upon the performance of the 
charterparty by the defendants’ agent. The 
plaintiffs having sued fora bi’cachof the charter- 
party in refusing to load a cargo at Barbadoes, 
the judge directed the jury that, if the vessel 
sailed without unreasonable delay, she proceeded 
“ forthwith ” within the meaning of the charter- 
party ; that the clause excusing performance, on 
the ground of ])erils of the sea, applied to the 
preliminary voyage to Bio, and that the captain 
miglit reasonably think that if lie shipped a 
cargo elsewhere than at Bai'badoes, he might put 
an end to the original charterpartj'' : — Held, a 
right direction, ituihon v. Hill. 43 L. J., C. P. 
273 : 30 L. T. 555 ; 2 Asp. M. C, 278. 

Cargo to he loaded from Shore “at Ship’s 
Bisk” — Loss after delivery and before loading.] 
— By a charterparty a vessel was to proceed to a 
port, and there to load a cargo from the shore 
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! by the ship’s boats and crew, at si dp's risk and 
expense. A part of the cargo was lost, after 
delivery from the shore and before it was loaded 
on board, through one of the perils enumerated 
in the exceptions in the charterparty. In an 
action by the charterer for tlie non-delivery of 
this part of the cargo : — Held, that the expres- 
sion .‘‘at ship’s risk” did not mean at the abso- 
lute risk of the shipowner, but at such risk as 
would attach if the goods wmre loaded on board, 
and that consequently the exceptions applied, 
and the shipowner ■was not liable for the non- 
delivery. KoUdbolim. v. liloMer., 56 L. J., Q. B. 
33 ; IS^Q. B. D. 63 ; 35 W. B. 300—0. A. 

Prompt Despatch.] — A charterparty provided 
that the ship should proceed to a port, and there 
load from the factors of the charterers a cargo of 
“ coal, taking her turn with other steamers,” 
and receive “ prompt despatch in loading.” The 
charterers employed the ])ersons at the port of 
loading who were employed to load other ships, 
and the ship was loaded in her turn, but, by 
reason of an insufficient supply of coal, the ship 
was delayed: — Held, that the charterers were 
responsible for the delay. Elliott v. Lord. 52 
L. J., P. G. 23 ; 48 L. T, 542 ; 5 Asp. M. C. 
63. 

Usual Despatch.] — - A., by charterparty, en- 
gaged to load on board B.’s ship a cargo of coals, 
“to be loaded with usual despatch.” A. com- 
menced loading by bringing the coal in. boats 
along a canal to the dock where the .ship was ; 
but before the cargo was comp,leted a severe 
frost rendered the canal unnavigable, and the 
ship was detained thirty-four days : — Held, that 
the expression “ usual despatch ” meant “ usual 
despatch of persons who have a cargo ready for 
loading,” and that A. was responsible for the 
delay. Kearon v. 7 H, & N. 386; 31 

L. J., Ex. 1 ; 10 W. R. 12. See alw caacs ante, 
cols. 245, 477. ' 

Ship Detained as Unseaworthy.] — A. agreocl 
to charter a ship for tw'elve mouths after tlie 
completion of her then present voyage. After 
the completion of her voyage, and when he was. 
ready to load the ship, she was detained as 
unseaworthy; and the repairs were not finished 
until more than two months after the completion 
of the voyage : — Held, that the charterer was 
entitled to throw up the charterparty. Tulli/ v. 
HoivUiir/y 46 L. J., Q. B. 3SS ; 2 Q.‘'E. D. 1S2 ; 
36 L. T, 163 ; 25 W, B. 290—0. A. 

Loading of Cargo prevented by Superior 
Borce.]— By a charterparty it was agreed that 
the ship, the “ B.,” should, after loading “ dead 
weight ” at Malta, proceed to Y., a Spanish port, 
and there load a cargo of fruit for the plaint ifi;. 
At the time of entering into the charterparty the 
plaintiffi knew that the “ dead weight ” intended 
to be put on board the “ B.” at Malta would consist 
of military stores, and he knew that by the ordi- 
nary law of Spain, a vessel with warlike stores 
on board would not be allowed to load at a 
Spanish port. Upon application being made to 
the Spanish government to relax the prohibition, 
permission to load was refused. The R.” arrived 
at Y. with the warlike stores on board, bnt 
otherwise ready and fit to load the agreed cargo : 
she left immediately on learning that permission 
to load would not be granted : — HeicL that the 
plaintiJi could not sue the o-wners of the ship for 
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nothavingthe^K/’ ready to load, for, through the I could not recover for loss of interest through 
-act of a superior power, the parties were unable delay in payment. Anmtnmg^ y, Allan, 4 E. 107 ; 
to perform their respective duties under the con- 67 L. T. 417 ; 7 Asp. M. C. 29B — C. A. 
tract, the plaintiff being unable to load the cargo 

.and the defeMants to xeceive it. Manner. 

V, D'umi, 48 L. J., C, P. 62 ; 3 0. P. D. 443 ; 38 

L. T. 631 ; 3 Asp. M. 0. 595 — C. A. Eifect of Custom.] — Where freighters cove- 

Where the master covenanted to go, to a port nanted to provide for the ship a full cargo, con- 
■of America, and receive a loading from the sisting of cotton, wool, rice, or other goods, cm 
freighter alongside the ship, and bring home the which separate rates of freight were to be paid : 
same, with an exception of the restraints of — Held, that it was the duty of such freighters to 
rulers, &c, ; but the freighter covenanted abso- have shipped goods according to the custom of 
lutely to provide the loading without any such the country whence the}" were imported, although 
•exception ; it seems that an embargo in the the shippers were put to an expense by so doing, 
American port, which prevented the freighter and such shipment wouhl exceed the stipula- 
from loading the ship, did not discharge him tions contained in the chart erparty. Benson \\ 
■from his covenant. Sjoerds v. L'liscomhe, 16 East, Sclimider, 1 Moore, 21, 76 ; 7 Taunt. 272 ; Holt, 
201. ^ 416. 

The master and the, freighter of a vessel of 400 Where a full cargo was not taken in, in conse- 
lons, having actually agreed in writing that the quence of arrangements in the stowage varying 
ship, being fitted for the voyage, should proceed from those contemplated by the charterpartv : — 
to St. Petersburg, and there load from the Held, that the freightersXvere not entitled to 
freighter’s factor a complete cargo of hemp and recover, as it appeared that one of them and the 
iron, and proceed therewith to London, and broker who managed the business were pi’esent 
'deliver the same on being paid freight Held from time to time during the loading and cogni- 
that the master, after taking in at St. Petersburg sant of the arrangements, but did not make any 
about half a cargo, having sailed away upon a objection. IIoHU v. Stephenson, 4 Car.& P. 469. 
general rumour of a hostile embargo being laid x^,y a charterparty the defendant agreed to 
■on British ships by the Kussian government, was load on board a vessel at Trinidad “ a full and 
liable to the freighter for the short delivery of complete cargo of sugar, molasses and other 
the cargo, though the jury found that he acted produce — Held, first, that evidence was 
bona fide, and under a reasonable and well- admissible of a custom at Trini<.lad to load sugar 
grounded apprehension at the time, and a hostile in hogsheads and molasses in puncheons; and 
embargo and seizure vrere in fact laid on six therefore that a full and complete cargo of sugar 
weeks afterwards. AtMnson ^ , IliteMe, 10 and molasses so packed was a compliance with 
530 ; 10 R. E. 372. the contract. Outhhert v. Oumming, 11 Ex. 405 ; 

If goods put on hoard a ship to be carried from 24 L. J., Ex. 310 ; 1 Jur. (N.S.) 686 ; 3 W. R. 553 
■one place to another are wrongfully seized by the — -Ex. Ch. 

officers of government, so that they cannot be Held, secondlv, that the custom was reasonable 
delivered to the consignee, the owner of the goods and g-ood in law". Ih. 
has a right of action for the non-delivery against 

the owner of the ship, who must seek his remedy Evidence of Custom.]-— A. agreed by charter- 
against the officers of government. GosMmg v. paity to load B.’s vessel at S mid erlancl. with coke, 
Biggins, 1 Canip. 451; 10 E. E. 726, See also with all possible despatch, in the custoniaryman- 
cols. 285, 527. ner, in regular turn. In an action for delay in 

n . , ' loading according to the terms of the charter- 

Eear of Infection.]— A charterer, who cove- party Held, that evidence was not admissible 

nanted to send a cargo alongside at a foreign to shew that, according to the custom of the port 

port, is not excused from sending it alongside, of Sunderland, under such a contract, the shin- 
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tlie ship ])ecame damaged and uniit to receive 
a cargo, and so remained for a long tirae/b}^ 
reason whereof the defendants conhl not load. 
By a local act, regiilathig the port, the master of 
QYQvy ship coming in was bound, under a penalty, 
TO moor, anchor, aiul place the same in such 
situation as the liarbctur-master should direct. 
The ship’s master was also bound to take on 
board a [)ilor, who, by the by-laws of the port, 
was to obey the orders" of tlie harbour-master. It 
was proved on the trial that the ship, with a pilot, 
arrived at the port, and received directions from 
the liarbour-master as to entering, luit the master 
ami crew worked the ship in a manner contrary 
to his directions, and in consequence she received 
ininry, lost hei’ then turn of loa<ling, and was 
Tillable to load till the expiration of some days, 
when she loaded without further delay : — Held, 
that the judge rightly directed the jury to find 
for the iilaintiffs, if they thought tlic accident 
was the fault of the master and crew. Taylor y. 
Clay, Q. B. 713 ; IG L. J., Q. B. 44 ; 11 Jur. 277. 

Ignorance of Contracting Party as to 

the Port Custom.] — The plaintiffs’ sailing vessel 
was chartered by the defendant to proceed to 
TVhitehaven for a cargo of coals. The chailer- 
party provided that “regular turn” should be 
allowed for loading. By the custom of the port 
of Whitehaven, steam vessels, though they arrive 
in port after sailing vessels, are loaded with coals 
before the sailing vessels ; but as between sailing 
vessels themselves sailing vessels are loaded in 
the order of their arrival in port. The plaintift’s 
were ignorant that this was the usage of the port. 
The plaintiffs’ vessel, though she arrived before 
■several steam vessels, was delayed until they were : 
first loaded, but she was loailed in the order of 
her arrival as regarded the other sailing vessels 
in harbour. The plaintiffs claimed demurrage : 
— Held, that the expression “ regular turn ” in 
the charterparty should, in the absence of exclu- 
sive words, be construed as “regular turn” 
according to the usage of the port of Whitehaven ; 
that it Tvas not material that the plaintiffs were 
ignorant of such usage, and that, accordingly, the 
plaintiffs could not recover. Xing v. Hin.de, 12 
L. E., Ir. 113. 

The defendant chartered the plaintiffs vessel 
to proceed to J^ewcastle-on-Tyne, and there be 
ready forthwith, “ in regular turns of loading,” 
to take on ]>oard, by spout or keel, as directed, a 
complete cargo of four keels of coal, and the 
remainder coke. In an action for not loading 
the vessel with coke within a reasonable time : — 
Held, that evidence was admissible to explain the 
meaning of the expression in the charterparty, 
“ in regular turns of loading,” by shewing that 
there was a usage at the port of Newcastle that 
vessels should take in their cargoes of coke in a 
certain regular order or turn, and that the 
question whether the vessel was loaded within a 
reasonable time ought not to be decided without 
reference to such usage, if proved. Lmdenuum 
V. SaJmlt-z, 14 G. B. 38 ; 2 C. L. E. 87 ; 23 T-;. J., 
C. B. 17 ; 18 Jur. 42. 

Delay caused by Hegligence of Third 

Party.] — By a charterparty, a vessel was to pro- 
eeetl with all convenient speed to Cardiff, and 
there load from the factors of the freighters a full 
cargo of coals, in the customary manner, no time 
^ being mentioned : — Held, that this meant a 
‘loading, accordingto the usage of the port, and 
within a reasonable time, without reference to 
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unforeseen casualties ; and consequently, the 
loading having been delayed for an mireasoiiable 
time, the freighters were not excused by reason 
of the delay having arisen from difficulties con- 
nected with the railway and the collieries, which 
were beyond their control. Adams v. Jloyal 
Mail Siemn Paeliet 5 0. B. (N.S.) 492 ; 28 
L. J., C. P. 33 ; 7 W. E. 9. 

By a chaiTerparty the master engaged to pro- 
ceeil vdth his vessel to a particular colliery, and 
there take on board for the freighters a cargo 
of coal. Before the charterparty was signed both 
parties knew that the colliery was not at work, 
an acci<leiit having happened to the steam-engine, 
and both were told it would be repaired in a short 
time, and that the vessel would be loaded in her 
turn within a few days after the colliery got to 
work again, according to the practice of the port, 
which was, that 'the ships were loaded in their 
regular turns as they were entered on the colliery 
books. The freighters had no control over the 
colliery. The ship was loaded in her turn, but 
not until several days later than the colliery 
agents had led the parties to expect : — Held, that 
if the steam-engine was repaired and the colliery 
got to work in a reasonable time after the execu- 
tion of the charterparty, and if the vessel was 
loaded within a reasonable time after the colliery 
got to work, the freighters were not liable to 
compensate the master of the vessel for the delay 
in the loading. Harris v. Hreemiian, 23 L, J., 
Ex. 210. And see cases infra, 9, Delivery and 
Discharge op Cargo. 


The master is not bound by usage in London 
to take care of a lighter employed in unloading 
his ship, after it is fully laden, until the time 
when it could be })ropeiTy removed from the ship 
to the wharf. Holnnson v. Turpin, Peake, 203, n. ; 

3 E. E. 671. 

By the custom of the river Thames, the master 
is bound to guard goods laden into a lighter sent 
for them by the consignee until the loading is 
complete, and cannot discharge, himself from 
that obligation by telling the lighterman he has 
not sufficient hands on board to take care of 
them. Catley v. Wintringham . Peake, 202 ; 3 
E. E. G70. 

A party executed a charterparty, under wTiich 
a cargo %vas to be sent alongside the ship at the 
merchant’s expense ; the captain rendered the 
usual and customary assistance with his boats 
and crew. Some of the cargo lying about thirty 
yards from the edge of the wharf, the captain 
applied to the charterer’s factor for the labourers 
to remove it into the boats. The factor having 
refused, saying he would abide by the charter- 
party, the captain hired labourers for the pur- 
pose : — Held, that the expense so incurred might, 
notwithstanding the charterparty, be recovered. 
Fletcher Y. Orillespie, 3 Bing, 635 ; 11 Moore, 547 ; 

4 L. J. (o.S.) C. P. 202. 

On a charter to receive a cargo alongside a 
ship, at a poH where the ship cannot safely load 
inside a bai', if she is loaded outside, the freighter 
: cannot throw extra expense of lightei-age on the 
shipowner. Trindale v. Levy, 2 P. & F. 441. 

Hoods were delivered to the owners of a ship 
to be conveyed by their ship. The goods were 
destroyed by a casual , fire on boaixl a lighter 
employed by the owners to convey them to the 
ship : — H^d, that the 26 Heo. 2, c. 86, s. 2, 
did not protect the owners. Aforewaod v. Polloh, 
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1 El. & Bl. 743 ; 1 0. L. B. 78 ; 22 L. J., Q. B. 
250 ; 17 Jiir. 881 ; 1 W. E. 30i. 
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Timber Cargo.] — See Peterson v. Freehody^ 
infra, col. 5S5, 

Cargo to be taken from alongside at Mer- 
chants’ Expense and Eisk — Custom of Port — 
Construction of Charterparty.] — See AUleselhal) 
Helios V. Fhmaoi^ supra, col. 239, 
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d. Place of. 

Option.] — The plaintiff hj charterparty, dated 
the 26th of May, 1871, agreed with the defendant 
that his ship should sail to Bullo, and there load 
from the plaintiffs’ factors a cargo of coals and 
proceed therewith to Highbridge or Dunball and 
deliver same on being paid freight at the rate of 
2s. dd. per ton in cash on unloading and right 
delivery. The ship was to be loaded and dis- 
charged with all possible despatch, and to load 
with Cr. or H. till the end of September, at 
captain’s option, but after September with H. ; 
and was to continue at the above rate until 
March, 1872. In September the captain exercised 
his option in favour of loading with G., but the 
plaintiff refused to load him from G. ; whereupon 
tlie defendant declined further to perform the 
charterparty; — Held, that the breach of the 
charterparty which the plaintiff had committed 
went to the root of the contract between the 
parties, and justified the defendant in his refusal. 
Bradford v, Willidms.^ II L. J., Ex. 164 ; L. E. 7 
.Ex. 259 ; 26 L. T, 641 ; 20 W. R. 782. 

Proper loading Berth.]— Direction by judge 
to jury that, upon the construction of the charter- 
party, a berth where she could load coals was a 
proper loading berth . Is ew trial ordered becMse, 
under the charterparty, the merchant was entitled 
to load a general cargo, and the berth was not a 
proper loading berth for general cargo. Jen-nett 
V. 3Ieel, 3 L. T. 817. 

Always afloat— No Water except at Spring 
Tides. 1— See Carlton Steam sMyy Co. Castle 
Mall Packets Co., supra, col. 242. 

A?id see fitrther as to Place of .Loading, XIV. 
Demureage, supra, cols. 461, seq. 

e. Eeturn Cargo. 

Condition precedent— Discharge of Outward 
Bound.] — The discharge of an outward-bound 
cargo at a particular place is not in general a 
condition precedent to the providing a return 
cargo : therefore a freighter, who covenants to 
load a return cargo, must, if he objects to the 
shin's delay in proceeding to take it on board, 
make the objection before he loads the cargo, and 
within a reasonable time, and must not by any 
act take to the ship, Ollisen v. Drummond, 2 
Chit, 705 ; 4 Dough 336. 

Seizure of Outward Cargo.] — ^Where a 

shipowner covenanted, to proceed from L, to X., 
and there make a right and true deliTery of the 
outward cargo, and having, tea done receive on 
board a certain cargo, restraint of princes, &c., 
excepted ; and the freighters covenanted, in con- 
sideration of the premisb, that at S. they would 
, find and provide, ate- they did warrant and assure 
to the shipowner, a Ml and complete return 
an4 thafe ^hould be delivery 


, of the outward cargo, which should be con- 
sidered as earned for outward freight Held, 
that, ill an action against the freighters for not 
providing a return cargo at X., they could not 
plead in excuse of performance that the outward 
cargo was seized by the government at X., and 
never delivered to them ; for the delivery of the 
outward cargo was not a condition precedent to 
the providing a .return cargo ; but the deliveiy of 
the outward cargo was a condition pi’cccdent tO' 
the payment of the 1,750^. : and therefore a 
breach assigned for nonpayment thereof was 
under these circumstances not sustainable. Storer 
V. Gordon, 3 M. & S. 308 ; 15 R. E. 499. 

Non-arrival of Vessel.] — Where, in a 

chart erpart}'- on the ship Bt. for a voyage 
from G. to bring home a cargo to Eur(q)e, it was 
provided, that in the event of the noii-aiTival at 
the same port of another ship, called the ‘‘ G.” 
(which had been chartered by tlie sam e [mrties, 
and was then at sea), then the charter on the 
“ G.” should be void to all intents and purposes 
whatsoever : — Held, that the word ” non-arrival ” 
could not be construed so as to defeat the pur- 
poses of the voyage for which the G.” had been 
chartered ; and her non-arrival for tliese purposes 
not being attributable to the fault of the char- 
terers, the charter on the “ St. became void, 
and the charterers were notbDund to provide her 
with a homeward cargo. Soamos v. Loneryun, 
4 D. & E. 74 ; 2 B. & C. 564 ; 2 L. J. (O.S.) K. B. 
106 ; 26 R. E. 460. 

Delay.] — charterparty provided that 

the ship “ E.,” being tight, staunch, and strong, 
and every way fitted for the voyage, should, with 
all convenient speed (on being rearly) having 
liberty to take an outward cargo for owners’ 
benefit, direct or on the way, proceed to A, The 
ship was not completed when the charterparty 
was made. As soon as she was rearly for her trial 
trip she went to sea, and (in on.lcr to avoid the 
danger of crossing the bar at the mouth of the 
Tyne a second time) went on to L. Whilst her 
repairs were being completed in L., she took on 
board a cargo of goods for C., at whicli place she 
stopped to unload her cargo on the voyage to A., 
arriving at tlie latter place a few days later than 
she otherwise would have done. The charterer’s 
agent at A. refused to provide cargo in eonse- 
quence of the delay : — .Held, that tliere was no 
condition precedent, the non-fulfilment of whicli 
by the shipowner would exonerate the charterer 
from providing a cargo, but that there was 
merely a stipulation, for the breach of which an 
action for damages would lie against the ship- 
owner. Mae Andrew v. Ohajrple, 3.5 L. J.. C. P. 
281 ; L. E. 1 C. P. 643 ; 12 Jur. (IC.S.) 5(w ; 14 
L. T. 556; 14 W. E. 891. 

Obligation to accept.] — A charterparty made 
between the charterers through the agency of 
G. &Co. and the cap tain of the LIvezia,” provided 
that the ship should proceed with a cargo to Ban 
Francisco, “where the ship shall be consigned to 
charterers’ agents inwards and outwards, paying 
the usual commissions . . . and deliver the fekrao 
. . . and so end the voyage ” ; and that “on hei 
return to her port of discharge in the United 
Kingdom ” she should be reported to the custom 
house by G . & Co. : — Held, that thcxse provisions 
did not impose on the captain an obligation to 
accept a homeward cargo for the United King- 
dom from the agents of the charterers at Ban 
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Francisco, bat raei'cl^^ hoimcl him, if he had deter- 
mined upon taking a I'ctiirn cargo ou board 
there, to employ them to procure and ship it. 
Onh^s V. Pf^ff liana, 40 L. J., Ex. 18 ; L. K. 0 Ex. 

Under a charterparty a ship was to proceed 
from London to Bom]>a\% and there discharge her 
cargo, and then load a cargo, with which she was 
to proceed direct to I.onclon, the merchant to 
have the privilege of sending the ship to Calcutta 
from Bombay, upon ])a.ying for the extra time 
occupied. If the ship" returned from Bombay 
direct 1o London, the merchant was to have the 
power of sending her to one port on the Mnlaliar 
coast, to receive cargo, paying for the extra time : 
— Held, that the shipowner, after discharging at 
Bombay, was not bound to take ou boanl a 
cargo there f('>r Calcutta. Coehhtmx, Wri(jhf, (> 
Bing. (N.C.) 223 ; S Scott, 489 ; 9 L. J., C. B. 
idt)."" 

Notice of Arrival.] — See ante, col, r>04. 


f. Befasal or ISTeg-lect to Iioad. 

Measure of Damages.] — In an action against ; 
a charterer of a ship for not loading a cargo, the 
measure of damage is the amount of frciglit 
which would have been earned after deducting 
the expenses, and also any profit which the 
ship may have earned during the period over 
which the charter extended. Smith v. M' Quire, 
a n. & N. TA ; 27 L. J., Ex. 465 ; 6 W, R. 726. 
S, nisi prius, 1 F. & F. 199. 

In an action on a charterparty for not loading 
a cargo, the loading ports being Rangoon or 
Bassein, and the captain having been to Ran- 
goon, and there received orders to go to Bas- 
sein (three days’ sail), where no cargo could be 
obtained, and he was requested to go back to 
Rangoon or elsewhere, in hopes of obtaining a 
cargn, which he declined to do, and remained in- 
active at Rangoon until the time for loading had 
elajjsed, the judge having told the jury that they 
were not bound to give the plaintiff the full 
amount of freight, 3,000L, but that if they 
deemed the master’s conduct unreasonable they 
might diminish the damages on that account, and 
left it to them to say whether the plaintiff should 
recover the full amount, or any otlier amount 
they might deem reasonable.: and they having 
found for the plaintiff damages 500L, the court 
hehl that there had been no misdirection, but 
granted a new trial on the ground that the 
verdict was against the evidence and the amount 
of damages considerably too low, making it, 
however, a condition that the plaintiff should 
relinquish the costs of the first trial. ]r/7.sYr/i v. 
HiehsQMlA.S,, Ex. 242. 

Duty of Captain.] — By a charterparty it 

was stipulated that a ship should proceed to 
Limerick with her then present cargo, and there 
take a cargo of oats for London, at a freight of 
2^'. 87. a quarter ; six days being allowed for 
loading at" Limerick. Before the expiration of 
the six days, the freighter’s agent offered the 
captain a cargo at 2.v. 67., and said that the 
freighters brother would pay the difference. 
The captain refused to take anything not 
according to the terms of the charterparty ■ 
Held, that as the contract had not then been 
broken by the freighter, the captain was not 
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bound to accept this offer ; but that, if the 
contract had been broken by the freighter not 
putting any cargo on board within the six days, 
it would hav^e been the captain’s duty to have 
taken a cargo at the most tie could get, so that 
the damages to be paidb}^ the freighter should 
be reduced as much as possible. Harr lea v. 
IMmo7idii, 1 Car- & K 686. 

Cargo to be Loaded in Time for Convoy.] — The 
charterer of a ship for a voyage to Tobago and 
back covenanted to load and despatch her in 
time to join the convoy home sailing from the 
West Indies on August 1. The ship arrived at 
Tobago on July 14, and the convoy passed 
Tobago on July 22 : — Held, that the charterer 
was liable for not supplying a cargo by that day. 
T/toinjmin v. Inglis, 3 Camp. 428. 

Cargo Discharged to Examine Ship — Refusal of 
Shipper to Reload,] — A ship was chartered on 
vSeptember 12 to carry wheat from Harwich to 
St. Malo: ten days allowed for loading. The 
usual course was for the ships to take in [)art of 
the cargo at Mistley and the rest lower down the 
river. The ship took in 900 quarters at Mistley, 
but got ashore as she was going down the 
river"" to take in the rest. The master gave 
notice to the charterers’ agent that the cai'go 
must be unloaded to examine tlie ship. The 
agent unloaded it, and sent it on in other ships. 
On October 4 the master gave notice that he was 
T-eady to receive the cargo, and demamled it : — 
Held, that the owner could not rectover against 
the charterers for not supplying cargo. Strug- 
•nell V. Friedrichneu, 12 C. B. (K.s.) 4 ‘>2 : 5 Jur. 
(N.S.) 77. 

Other Cargo taken in — Damages — 

Penalty.] — Ship chartered to New Zealand to 
load there or receive .500L She sailed, and found 
no cargo or charterers’ agent there. She sailed 
to Batavia, and brought home a cargo, earning 
more than she would have upon her original 
voyage : — Held, that the owners could not recover 
500L and also retain the profits of the homeward 
voyage. Staniforth v. Li/all, 7 Bing. 169 ; 4 
M. & P. 329 ; 9 L. J. (O.S.j C. P. 23. 

Delay in Loading— Not Sufficient Workmen.] 

— See lilchardsom and Sam uel Co,, In re, supra, 

col. 490. 

Action for not Providing Cargo — Plea that the 
Ship was afterwards Lost.] — In an action on a 
charterparty whereby the defendants covenanted 
to unload and receive the cargo at (?4iarlestowii, 
and there put on board 100 tons of goods, the 
1 plaintiffs assigned as a breach that no goods 
were put on board. The defendants pleaded 
that the vessel never arrived in London oh the 
homeward voyage, and was lost ; the charter- 
party provided for payment of freight on delivery 
in London : — On demurrer, the plea held to be 
bad. Stepheiuon v. Price, 3 Bougl, 353. 

Eanltof Shipowner— Damages.] — A ship’s 

husband covenanted that his ship should at A. 
take in brandy and convey it to B., and there 
take in fruit, which the freighters covenanted to 
supply. He did not take in the brandy, and the 
freighters did hot furnish a full homeward cargo, 
I for which he recovered damages against them, 
i They were prevented from supplying the fruit 
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by reason of the neglect of the ship’s husband in to carry the rails from the qiiay to the ship after 
not shipping the brandy. They afterwards sued the carman had brought them to the quay and 
his representatives for breach ‘of his covenant: unloaded them there. The carman not unloading 
—Held, that they could not recover the damages the rails to the foreman’s satisfaction, the latter 
— ■* ,^.or the costs of defending the got into the cart and threw out some of them so 
WaUo 7 iY. Fotherffill, 7 C?LY. negligently that one fell iq3on and injured a 

person who was passing by “Held (per Cf rove 
and Denman, , jJ.,/ :Brett,,;'J., :dissentieiite),.^ that 
j was evidence for a jury that the foreman 
was acting ■wdthiii the scope of his‘ em:ployment, 
as to render the stevedore responsibie for his 

V. Pa'UUon m P(m7smiF4:2''^lj. ^,.1 

T.' a29 22 


they had paid him. 
previous action. 

P. S92. 

Damages — Different Dates of ^Freight for there 

Different Groods.]— In an action for not supply- v.: ■ - 
ing a cargo, where by the chart erparty the so 
freighter is to pay different rates of freight for acts. Purus 

•diffei'ent articles put on board, and is at liberty C. P. 302 ; L. R. 8 C. P. 503 ; 29 L 
to supply which articles he pleases, the measure W. R. 20. 

of damages is the average freight calculated for When a stevedore is ap]X)inted by 
the usual quantity of goods carried in such and acts in the stowage, the m; 
voyages. Tlunnas v. Clarhe, 2 Stark. 150 ; 20 responsible for damage done to the 
R. R- 711. course of taking onboard or of stowage. Custom 

or agreement may vary the above rule, but a 
mere stipulation that a stevedore shall act under 
6. Stowage. the orders of the master, does not throw on the 

latter the responsibility for acts of the former 
a. Employment of Stevedore. not shewn to be done under orders from the 

master. Plaihie v. Sfemhrtdge, and cases, infra. 
Wlio Liable to Pay for Services of.] — The The owner, and not the charterer, is prima 

owner of a ship had chartered her to A. for the facie liable to the consignees for damage to goods 
purpose of being’ loaded ; the charterparty pro- by bad stowage ; aliter, if the shipper stows liim- 
vided that the stevedore was to be nominated by seif. SwalnsUm v. Garriclt, 2 L. J., Ex. 255. 

- the charterer, and be under the control of the 
captain, and was to be paid by the owner. A. 

sub-chartered the ship to B., entering into a of Master and Owner, 

charterparty with a similar clause. B. employed of Master as to.]— If a cask is acciden- 

the plaintiff, who was a stevedore, to load the staved in, in letting it down into the hold 

ship, and introduced, him to the defendant as a ^ master must answer for the loss, 

person who w-as to load the ship.^ The defendant Clniliard, cited 1 Wils. 288. 

frequently came on hoard ^while the ship was maritime law it is the duty of the 

being loaded, and superintended and gave master, on behalf of the owner, to receive and 
instructions relative to the stowage of the pyoperlv stow on hoard goods delivered to him 
cargo. In an action by the plaintiff against alongside. For any damage to the goods, arising 
the defendant for nonpayment of his charges : from his negligence, either in taking them on 
Held, that there was evidence of a contract -poard or in stowing them, he is responsible to 
between the plaintiff and defendant. Easttnan shipper of the goods. If the damage happens 
y, Harry ^ 33 L. T. 800; 3 Asp. M. C. 117— from his misconduct, he is responsible to the 
'C- • cwner : if from the misconduct of the mate 
On completion of loading the plaintiff sent other of the crew, and not from any fault of 

in his account to B., headed ‘‘ To captam and own, he is not responsible to the owner, 
owners,” and pressed B. for payment. B. had BUihie w Stemlmdge,^^ C. B. (K.s.'} 911; 29 

■sent in his account to A., and A, had sent in his 212 ; 6 Jur. (N.S.) 825 ; 2 L. T. 570 * 

account to the defendant, with the item “ Steve- g V*'r.* 23'9— si. Ch. ' ^ ' ? 

dore’s account” charged. The defendant had 

paid A.’s account, and A. had paid -B.’s account. Duty of Owners as to.]— The owners of a 
B. became bankrupt, and did not pay the plain- general ship are liable to a shipper for damage 
tiff : — Held, that the defendant was liable to pay done to his goods from other goods stowed in the 
his account. 11), hold without proof of any wilful or negligent 

default on their part. _ Gillespy v. Tlioiupson^ 
Liability for Acta of.] — K., a master stevedore, 6 El. & Bl. 477, n., 483 ; 2 Jur. (N.s.) 712. 

having contracted to unload a ship, employed I)., It is the duty of the owner of a Yevssel to stow 

one of the ship’s crew, at the owner’s request, to the cargo with as much skill as a competent 
assist in the work. K. could have refused to so stevedore can do. A)iglo- Africa n. Go. v. Lanizcd.^ 
employ D. if he thought him Incompetent ; and 1 H, & E. 216; 35 L. J., 0. P. 145; L. R. 1 
during the time K. employed him 1). could not C. P. 226 ; 12 Jur. (JsT.S.) 294 ; 13 L. T. 796 ; 14 
‘have been emplo^^ed by' the master of the ship W. R. 477. 

■on the ship’s work, and, though X>. was paid by In an action by charterers against shipowners, 
the owner, such pay was deducted from what for not loading as much ns the vessel could 
K. received for the unloading. In the course of reasonably carry, the charterparty containing 
.'1 such employment D. so negligently worked a the words “ charterers’ stevedore to be emplo.yed 
winch used in the imloading as to injure one of by ship,” it is no answer that the charterers 
’ K.’s men, with whom D, was pait to work by E.’s had not appointed a stevedore, and that the 

foreman : — Held, that the owner was not respon- cargo was stowed to the best of the master’s skill 
sible for. such injury, -'as at the . time of the and ability. Ih. 

accident H. was imt working, for him but for K. The owner, and not the charterer, of. a ship is 
Murray v. . ,40 'L;‘ J., C. R. /26; H. R. 6 primD, facie liable to the consignees for rlamagc 

. _ ■€. Ik 24 ; 23L.-T, 5.57; 19 W. B. 104. ■ done to goods on the vojmge, by reason of 

A stevedore employed to ship iron rails had a' improper stowage. Swairistm v. Garricli.^ 2 
■p. Pj'. _ • foreman ;whpse dnty.it’v^as (assisted by labourers); L, J,, Ex, 255. 
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The master is prima facie liable for the safe 
stowage of the cartro, but he is exonerated by the 
special a})pointment of his ot’vni slower by the 
frei,Lditer ; and if the freighter, 'by. a verbal agree- 
ment with the owner, undertakes to appoint his 
•own, and he acts as such, the mere silence of a 
chart crparty, subse;piently entered into, does not I 
subject tlie master to his original liability. Ih. 

Question for Jury.] — In an action by a 

■sliipper against a sfiipownei', for nondeiiveiy of 
goods, not arising from, any of the excepted 
causes, aiiii also for bad stowage ; the evidence 
was Thar, the goods had been in the course of the 
voyage, an<i in bra weather, stowed in the tank 
uptm coals, and that they arrived dainagc<l by 
sea water and coal dust. The judge told the 
jury that 1 hey must find for the shipowner, if 
they thought that, under tlie circumstances, what 
had been done was the best that could be done. 
And the court could not agree to set aside this 
<lirection. Zq}seij v. Hill, 1 F. & F. 570. 

Exceptions as to Injuries.] —Under a charter- 
party the shippers put a cargo, consisting of 
casks of oil, wool and rags, on board the 
chartered vessel, and personally superintended 
the stowage of the cargo in the hold of the vessel. 
In the margin of the bill of lading (.)f the casks 
of oil there was this memorandum : ‘‘ Weight, 
measurement and contents unknown, and not 
aceountable for leakage.*’ The hill of. lading was 
indorsed in blank by the shippers, and assigned 
to B. k Co. In the course of the voyage the oil 
casks became heated by the action and contiguity 
-of the wool and rags, and a very large portion of 
the oil was lost :~Held, first, that ignorance of 
the shipowners as to the latent efiect of heat, in 
storing the casks of oil with wool and rags, did 
not, under the circumstances of the shippers 
superintending the stowage, amount to such 
negligence as to make them liable to the holders 
•of the bill of lading for the loss occasioned 
the leakage of the oil. Ohrloff v. JJrimill, 4 
Moore, P. C. (N.s.) 70 : 35 L. J., P. C. (53 ; L. R. 1 
P. C. 231 ; 12 Jur. (K.B.) (575 : 14 L. T. 873 ; 15 
W. R. 202. S. a, nbm. 'The JMene, Br. & Lush. 
429. 

Held, secondly, that the limitation by the 
memoraTidurn in the bill of lading, that the ship- 
owners were not to be accountable for leakage, 
was not restricted as to the quantity of leakage, 
,and protected the shipowners, in the absence of 
proof that the leakage was occasioned by their 
negligence. Ih. 

A bill of lading excepted liability in respect of 
^Lall accidents, loss and damage of whatsoever 
nature .... occasioned by any act, neglect 
•or default whatsoever of the pilot, master or 
mariiiers. in navigating the ship .... it being 
agreed that the captain, officers and crew of the 
vessel in the transmission of the goods . . . . be 
considered the servants of the shipper, owuier or 
•consignee” of the goods : — Held, that the owners 
were liable for negligent stowage. Ilmjn v. 
CMUfonl, 48 L. J.. C. P. 372 ; 4 G. P. D. 182 ; 40 
L. T. 53(5 ; 27 W. R. 541 ; 4 Asp. M. C. 1 28-~C’ A. ■ 

Gn an allegation that damage to cargo 
•originated from defective stowage, and heat and 
fermentation arising from .the cargo being stowed 
in too dose conjunction with other cargo, the 
parties must establish affirmatively that the cargo 
•on its arrival at its port of destination was in"^a 
•ilamaged condition : and the onus then falls on 
file ship to prove that the original stowage was 
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good, and that the perils of the sea subsequently 
occurring created the damage. The Alexandra^ 
14 L. T.742: 14 W. R. 466. 

Damage to cargo caused by the oozing of wine 
from casks through straining in bad weather is 
damage occasioned by perils of the sea, and the 
shipowners are, under the usual exceptions, 
exempt from liability therefor, where the cargo 
is properly stowed, or is stowed in such a manner 
that the master is not responsible for bad stowage. 
The Catherine Chalmers^ 32 L. T. 847 : 2 Asp. 
M. G. 598. 

Where a charterparty stipulates that a vessel 
is ‘‘ to be stowed by charterers’ stevedore, at risk 
and expense of vessel,” and a cargo is supplied 
by the charterers and is stowed by their steve- 
dore, the shipowner is not responsible for damage 
occasioned by bad stowage. Ih, 

Damage to cargo occasioned by salt water does 
not come within the excepted perils when by 
reason of the place in which it is stowed it is 
exceptionally liable to such damage in severe 
•weather. The Oquendo^ 38 L. T. 151 : 3 Asp. 
M. G. 558. 

Where Ship Chartered.] — A ship was chartered 
for a voyage from Oporto to the United Kingdom 
to load from the factors of the affreighter a full 
cargo of wine or other merchandise at 18 a\ per 
ton ; the captain to sign bills of lading at any 
rate of freight without prejudice to the charter ; 
the ship to be addressed to charterer’s agents at 
Oporto on usual terms. The ship was accord- 
ingly consigned to the charterer’s agents at 
Oporto, and was put up by them as a general 
ship, without any intimation that she was under 
charter ; a party shipped some casks of wine, 
and received bills of lading in the usual form 
signed by the master. The wine was stowed by 
a stevedore appointed by the charterer’s agents 
and paid by them, the money being ultimately 
repaid them by the master. The wine having 
leaked from improper stowage : — Held, that as 
the charter did not amount to a demise of the 
ship, and the owners remained in possession by 
their servants, the master and crew, the shipper 
i was entitled to look to the owners as responsible 
I for the safe carriage of the wine : inasmuch as ■ 
I he had delivered it to be carried in the ship in 
ignorance that she w^as chartered, and had dealt 
with the mastei'j who was still the owner’s 
master, as clothed with the ordinary authority 
of a master to receive goods and give bills of 
lading by which his owners would be bound. 
Sandeman v. Senrr, 8 B. &; S. 50 ; 36 L. J., Q. B. 
58 ; L. R. 2 Q. B. 86 ; 15 L. T. 608 ; 15 W. R. 277. 

Held, also, that the employment of the steve- 
dore made no difference, at all events as regarded 
the shipper, as he was no party to the employ- 
ment, and had a right to look to the owners for 
the safe stowage of the goods, as part of the 
carriers’ duty, in the absence of any special 
agreement. Ih. 

A shipowner who charters his vessel to another, 
but not so as to give up possession, is liable for a 
breach of the contract contained in a bill of 
lading signed by the master, such as injury tO' 
the goods by improper stowage, if it is not proved 
that at the time of shipment the shipx)or had 
notice of the charter. The St Ckmd, Br. & 

So, under similar circumstances, the owner not 
being domiciled in England or Wales, the ship is 
liable under 24 & 25 Viet, c, 10, ss, 6, 35. Ih, 

If a person ships goods on board a vessel, 
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knowing that she is cliartered, the consignee of commenced her voyage, meetvS with a disaster 
the goods can maintain no action against the whereby the goods are damaged so iimch that 
owner of the ship if the goods are injured by bad they cannot be profitably carried to their dcstina- 
stowage, V. White, 7 Car. k, P. 41. tion. Blanco y. Met eh G.'B. (n.s.) 147 : 32 

If the shipper of goods 'was warned as to the L. J., C, P. 2S4 ; 9 Jiir. (x.s.) 1105 ; 9 L. T. 109 : 
wa}" in which the goods were to be stowed, the 11 W. R. 997. 
consignee cannot maintain an}^ action for damage 

occasioned by such stowage, even if the stowage Without Payment of Preight.] — But after 
was bad. Ih, goods have been taken on boanl a general ship to 

By a charterparty an owner agreed to let, and be conveyed on freight, and bills of lading ha,ve 
a charterer to hire, a ship for a certain period, been signed by the captain, the owner of the 
the ship being in good and working order, and goods cannot, before the sailing of the ship, insist 
her master, officers and crew being duly shipped, on the goods being redelivered to him -without 
to be placed at the disposal of the charterer in paying the freight that might be earned, and 
the port of London on a given day, and the hire indemnifyingthemasteragainst the consequences 
to commence from and after the time that she of the bills of lading signed bv him. TnulaU v. 
should have been placed at the dis^josal of the Taylor^ 4 fd. k Bl. 219 ; 3 C. L. B. 109 ; 24 L. J., 
charterer, with a clean and clear hold, and ready Q. B. 12 ; 1 Jiir. (N.s.) 112. 
to load. The owner was to appoint, victual and A ship was chartered for a voyage from London 
pay the master, officers and crew, and to provide to Sydney, the charterer to have the entire use 
and pay for the necessary equipment for the of the ship, and to pay the owner 1,G00Z. in 
working of the ship, and to pay all other charges London in two months. The ship cleared at the 
whatsoever, save and except for coals, pilotages, custom-house. The charterer bought goods, to 
port charges and labour, which were to be be paid for before the ship left London ; and the 
paid by tlie charterer ; the cargoes were to be vendor delivered the goods on board, and took 
taken on board, and discharged by the charterer, the mate’s receipt for them. Before the ship was 
the crew of the vessel rendering customary assist- readj^ to sail, the charterer was unable to pay for 
ance, so far as they might be under the orders of the goods (though not bankrupt nor taking the 
the rnaster ; and tiie charterer was to have liberty benefit of the Insolvent Debtors Act), and the 
to employ stevedores and labourers, to assist in vendor thereupon gave notice to the captain to 
the loading, stowage and discharge thereof ; but redeliver them, and, on his refusal, made an 
such stevedores and labourers being under the arrangement with the charterer, and again 
control and direction of the master, the charterer applied to the captain in the charterer’s name 
was not in any case to be responsible to the for the redelivery, offering to pay all reasonable 
o-wners for damage or Improper stowage; and charges. The captain having refused to redeli ver : 

the master and owner of the ship should devote — Held, that the shipowner had no lien upon the 
the same attention to the cargo, should use the goods, butthatthechartererhada right, as between 
same endeavours to promote despatch, and should himself and the shipowmer, to take the goods out 
in every respect be and remain responsible to all of the ship, at all events, until the stipulated sum 
whom it might concern, as if the sliip was load- had become due, and that the captain was there- 
ing and discharging her cargoes and performing fore liable in trover. Thompson v. Smalls 1 0. B. 
her voyages for account of the owner, and 328 ; 14 L. J., C. P. 157. 
independently of that charterparty — Held, 
that there was nothing in this charterparty to 

exonerate the owner from responsibility for Duty of Master to Preserve, Tranship,. 
negligent and improper stowage by the steve- Sell Cargo. 

do?es employed by the charterer, under tbeaboYc ^ EesMp. 

stipulation. V. Jmvq 13 0. B* (N.S.) 90 ; 

32 L. D, C. P. 12 : 9 Jur. (N.s.) 750. There is a duty on the master, as representing 

„ .ffT. • « T tTTi V shipowner, to take reasonable care of the 

Expenses of Preparing Cargo.] v^ here a ship goods intrusted to him, not merely in doing what 
was chartered to imoceed to a port and there is necessary to preserve them on board the ship 
load from the freighters factors “a full and during the ordinary incidents of the voyage, but 
complete cargo ot^ wool, tallow, bark and other also in taking active measures, when reasonably 
legal merchandise, _ at a specified rate of freight practicable under all the circumstances, to check 
for each kind : Held, that parol evidence wa.s .-^nd arrest the loss or deterioration resulting 
not admi^ible to shew that by the custom of the from accidents, for the necessary and immerliatc 
place of loading the cost of pressing wool was consequences of which the shipowner is not 
to l>e borne by the shipowner, Cochlmrn v, liable by reason of exceptions in the bill of lading,. 
Alexatmer^ 0 C. B. /91 ; lb L. J., G. P, 74. for neglect of this duty by the master the 

shipowner is responsible to the shipper, yotam 
c. Damages. Jlcnderson^ 41 L. J-, Q. B. 158 ; L. R. 7 Q. B. 

225 ; 2G L. T. 442 ,• 20 W. R. 442 ; 1 Asp. M. 0, 
Amount Recoverable,]— In the ca of injury 278— Ex. Oh. 
to goods by improper stowage, loss upon a con- in an action bv a shipper against a shipowner- 
tract of resale entered into before delivery, and it appeared that beans were shipped under a bill 
of which the shipowners had no notice at the of lading, containing the usual exception of perils 
time of making the original contract, is not to be of the sea (including collision). The vessel sus- 
allowed. The St. Cloudy Br. k Lush^4; 8 L. T. 54, taiiied damage by a collision, and put into a port 

for repairs. The beans having become wette<l 
7. Demand by Shipper ,of BEDELiyERT, water, the shypers, through their agent. 
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Upon its arrival It- was found tliat the (iamage 
to the beaus by the collision had been materially 
enhanced by their detention on board after they 
htnl been saturated with salt water. The in- 
creased (larnage would have been avoided if the 
beans had been imshipped. dried and I'esliipped 
at tlie port of refuge, the cost of which might 
have been chargo<l to the cargo as particular 
average ; — Hel<L that, assuming that the pre- 
cautions above mentioned would not have 
unreasonably delayed the voyage, the shipowner 
was liable for the additional damage. Ib. 

Expense of Preserving Perishable Cargo — 
liability of Cargo Owner,] —Cargo owner held 
liable for the expense of uiiioadiiig cargo for its 
preservation, he being present and giving no 
insiriictioDs. Garriock v. Walker. 1 Ct. of Sess. 
Cas. (4tli ser.) lOU. 

Damage by Excepted Perils — Duty of Master 
to Minimise,] — It is the duty of the master to 
take reasonable precautions that cargo damaged 
by excepted perils is not greater than necesSsary. 
Adain v. Morris^ 18 Ct. of tSess. Cas. (4th ser.) 
153, 

And see. infra, col. 538, i). Delivery axd Dis- 
charge, e. Warerousikg. 


b. To Tranship. 

Duty of Master.] — When a question is raised 
as to the duty of the master in a port of distress 
to have transhii)ped tne cargo, it must be con- 
sidered that his first duty is to carry his cargo to 
its port of destination in the same bottom. The 
IlamMirff, 2 Moore, P. C. (X.S.) 289 ; Br. ^ Lush. 
253; 33 L. J., Adm. IK) ; 10 Jur. (N.S.) 300 ; 10 
L. T. 206 : 12 W. R. 628. 

Where a master has a reasonable opportunity, 
according to the circumstances of the case, of 
communicating fi'om the port of distress with 
the owners of the cargo and receiving directions 
from them, it is his first duty to endeavour to 
obtain such directions. Ih, 

The master only becomes agent for the owners 
of the cargo ex necessitate rei. Ih. 

WTiere a ship is by perils of the sea so much 
<lamaged as to be incapable of repair so as to 
yirosecute the adventure, excejit at an expense 
exceeding her value, together with the freight, 
when ,repaire<i, the master is justified in aban- 
doning the voyage, and is not bound as agent of 
his owner to send the goods on in another 
bottom. De Cuadra v. Srcaiui^ 16 C. B. (N.S.) 


Aseertaiaed by what law.] — The duty of 

a master to carry on, traiisliip or deliver the 
cargo at an intermediate port of refuge, implied 
in a bill of lading given by the master of a 
foreign vessel, will be ascertained by reference to 
the law of the flag which the vessel carries, not 
by reference to the lex loci contractfis or the lex 
fori, or the law of the place where the alleged 
breach of contract bj" the master is committed. 
The Bulvia^ Br. & Lii-sh. 292 ; 11 Jur. (N.vS.) 90 ; I 
12 L. T. 145. 

If a vessel, daring her voyage, is injured, and 
is compelled to put into a port of refuge, then, 
by English law, the master is not bound to tran- 
ship, He is allowed a reasonable time, either to 
repair am I carry on or to tranship. I f lie declines 
to do cither, he .may be called upon to deliver, 
without payment of any freight ; but before a 


reasonable time has elapsed he cannot be required 
to deliver, except on payment of full freight, or 
waiver thereof. In estimating what is reasonable 
time, the court will take all circumstances into 
consideration, including any delay caused by the 
vis major of competent authorities, administra- 
tive or j udicial. Ih. 

A bill of lading in English was given by the 
master of a French vessel lying in New York, by 
which the goods were made deliverable in a 
French port. The vessel during her voyage suf- 
fered injury, and put into a port in England. 
The assignees of the bill of lading and owners of 
the cargo being British subjects, instituted an 
action in the coui-t of admiralty for a breach of 
duty by the master in respect of his obligation 
to carry on, tranship or deliver. The court 
ascertained the duty of the master by reference 
to the law of France^ Ih. 

Vessel liable to Capture.] — By German law, 
if a vessel is liable to risk of capture, either party 
may withdraw from the contract of affreight- 
ment, but the master is not obliged to part wuth 
the cargo or to tranship it, iiidess distance freight, 
as well as all other claims of the shipowner 
and the contributions due from the cargo for 
general average, have been paid or secured : — 
Held, that a demand upon the master to tranship 
at his own risk anti expense was not such a com- 
pliance with the German law as obliged him to 
tranship. The Express^ 41 L. J., Adm. 79 ; L. E. 
3 A. & E. 597 ; 26 L. T. 956 ; 1 Asp. M. C. 355. 

Repairing instead of.] — If in the course of a 
voyage a ship carrying cargo is damaged by 
perils of the sea, the shipowner intending to 
carry the cargo to its destination is entitled "to a 
reasonable time for repairing his ship or for 
transhipping, and for this purpose to retain the 
cargo. Galam-^ Cargo ex, Br. & Lush. 167 ; 2 
Moore, P. C. (N.S.) 216 ; 3 N. E. 254 ; 33 L. J., 
Adm. 97 ; 10 Jur. (N.S.) 477 ; 9 L. T. 550 ; 12 
I W. E. 495. 

Negligent Reshipping of Cargo by Third 
Parties — Consent of Captain.] — Gunpowder was 
shipped for Valparaiso on board a vessel char- 
tered on a voyage to that port, with liberty to 
touch and stay at the Falkland Islands. On the 
arrival of the vessel at Port Stanley, where the 
captain had goods to unload for the defendants, 
it was found that by the regulations of the port 
it would be necessary to land and store the 
powder before the vessel could enter the harbour. 
'I’o avoid the inconvenience and expense of this, 
the captain accepted the offer of the agent of the 
defendants of the use of a vessel belonging to 
them, called the ‘-Fairy,” in which to place" the 
powder during his stay at Port Stanley. The 
defendants’ agent afterwards requiring the 
“Fairy.” for another purpose, without the con- 
sent of the captain transhipped the powder to 
a half-decked vessel called the “ Lily,” which 
was an unsafe and improper vessel for the pur- 
pose. Whilst the “ Lily ” was anchored outside 
the harbour a storm arose, and she was sunk, and 
the powder lost: — Held, that the defendants 
were responsible for the value, for that they 
were either trespassers in removing the powder 
without the captain’s consent, or bailees who had 
been guilty of want of reasonable care. Romm- 
herg v. Falklmid Islands Co., 17 C. B. (N.s:) I ; 
34 L. J,, O. P. 34 ; 10 Jur. (N.S.). 940 ; 10 L. T. 
5.30 ; 12 W. E. 914.; i . . 
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Costs of XTnsuccessful Befeace.] — On the opinion no person could have been induced to 

arrival of the ship at Yalparaiso, the consignees undertake the salvage ; others gave their opinion 
of the powder demanded it from the. captain, that offers to save the cargo could have been 
and, not obtaining it, took proceedings against obtained if a large })ercentage of the net pro- 
the ship, -which the captain unsuccessfully ceeds had been offered. There %vas a good deal 
resisted, being ultimately compelled to pay the of evidence to shew that, in the opinion of 
consignees the value of the powder and the persons on the spot, the coursi'. which had been 
costs : — Held, that the owmers of the ship could adopted of selling the wreck and cargo was the 
not claim these costs from the defendants, they most advisable one in the interest of all parties 
not being a necessary consequence of their concerned : — Held, that no such necessity was 
WTongful act. Ih. proved to have existed as \vould make the 

master the agent of the owners of the cargo to 
' m a -n it lur j. cffcct a salc ; that the sale was void; and that 

■ 0 , To Sell-Power of Master. plaintiffs were entitle.1 to the c.argo saved, 

At Intermediate Port without Owner’s Con- subject to a proper allow^ance for salvage and 
sent.]— A master of a vessel cannot at an inter- other expenses. Atlantie Mutual 2[arlne Imu- 


- A master of a vessel cannot at an inter- 


mediate port sell goods which are damaged, and Wanee Y^MIuth, 16 Ch, 1). 474 ; 44 L, T. 67 ; 
cannot be carried to the port of discharge, with- 29 W. E. 387 — 0. A. 

. . . , ^ i . mu.. xu xu ^ X .....n xu 


out communicating with their owmer. 


The authority of the master to sell the ,go<3ds 


V. 47 L. J.,' Ex. 566 ; 3 Ex. D. 282 ; 26 of an absent owner is derived from the necessity 

W. K. 624 — C. A. of the situation in which he is placed ; and, 

consequently, to justify his selling, he must 
Possibility of Comiminication with Owner.] establish a necessity for the sale ; and an 


— ^The possibility of commnnicating with the inability to communicate with the owner, 
owner depends on the circumstance.^ of each Australasian Steam NarUjation Co, v. Morse, 
case, involving the consideration of the facts 8 Moore, P. C. (i^r.s.) 482 ; L. E. 4 P. C. 222 ; 27 
-which, create the urgency for an early sale, the E. T. 357 ; 20 W. E. 728. 

distance of the port from the owner, the means Under these conditions, and by force of them; 
of communication which may exist, and the the master becomes the agent of the owner, not 
•general position of the master in the particular only with the power, but under the obligation 
emergency. Australasiau Steam Navigation (wichin certain limits) of acting for him ; but 
Xh, V. Morse, infra, col. 524. ' , he is not, in any case, entitled to substitute his 

. Such a communication need only be made own judgment for the will of the owner, in 
when an ans^ver can be obtained, or there is a selling the goods, where it is possible to corn- 
reasonable expectation that it can be obtained, municate -with the owner. Ih, 
before the sale. Ih. In ca.ses of necessity affecting the interest of 

When, however, there is ground for such an the shipper, and where the sale of the cargo is 
expectation, every endeavour, so far as the posi- directly or indirectly for his benefit, the master 
tion in which he is placed will allow, should be of the vessel becomes his agent for the purpose 
made by the master to obtain the owner’s in- of selling the cargo. lunoan v. JBenson^ 3 Ex. 
structions. Ih. 644; 18 L. J., Ex. 169 ; 12'Jur. 218 — Ex. Oh. 

The master is bound to employ the telegraph 

as a means of communication, where it can use- Sufficiency of Evidence of Authority.] — B. 
fully be done ; but the state of the particular chartered a ship warranted tight and seaworthy, 
telegraph, the way in which it is managed, and and took on board the goods of several personsi 
..the possibility of transmitting explanatory The ship proved unsca-vvorthy, the goods were 
messages, are proper subjects to be considered damaged, and the master sold them at a foreign 
■in determining the question of the practicability port. The owners brought an action against the 
of communication. Ih. charterer for the loss of the cargo ; a correspon- 

dence then ensued between him and the owner, 
ISfecessity for Sale must be Shewn.] — On and it was ultimately settled that a jury should 
the 19th of April an Austrian ship, with a assess damages, which they did at 5,000?., and 
valuable cargo on board, ran upon a rock on the costs 1,0001. The charterer then sued the owner 
eastern side of Algoa Bay, distant fifty miles by of the vessel for this decree, on the breach of the 
sea and about eighty by land from Tort Eliza- eonditions of the eharterparty, and allowed him 
.beth. The Austrian consul at Port Elizabeth the amount received by 'the master for the sale 
came to the spot, and, there being no hope of of the sugar : — Held, that very slight evidence 
getting the vc.ssel off, he advised the master to would be sufficient to prove the master’s autho- 
sell her with the cargo. The master accordingly rity to sell the damaged cargo. Mlgt/v v. Smith., 
advertised the ship and cargo for sale, and they 6 Scott (n.r.) 360 ; 5 Main & Q. 405 ; 12; L. J., 
were sold in one lot hy auction on the 30th C. P. 203 ; 7 Jur. 948. 
of April for 9,500?., after a brisk competition. , 

The purchaser got some part of the cargo out of Mere Deterioration of Cargo.] — A cargo of 
the wreck, but on the 19th of June the ship went opium, shipped at Calcutta, was, by the bill of 
to pieces with the rest of the cargo on board, lading, to be delivered at Hong liong. The ship 
■The owners of the cargo having abandoned it to came in collision at sea with another vessel, and 
' the underwriters as a total loss, the underwriters received so much injury as to compel her to put 
' filed their bill to have the goods which had been in at Singapore, where the cargo was found to be 
brought to land delivered to them aS not having partially damaged by the salt water. The master, 
been effectuMly sold. The master , had not gone who acted bona fide, and to the best of’ his iudg- 
to Port Elizabeth,; nor endeavoiirecl. to, procure ment, selected the damaged chests of opium, and 
funds to enable him to save, the cargo nqf had sold them by auction, ami forwarded the re- 
.he. made any ' effort to induce- ahy^- persons -to mainder to Hong Kong. The master might 
.undertake the , salvage of ; ,the cargo. Beveral have had the damaged opium .redried and 
: witnesses at Port Elizabeth cloposed;t:hafcin their repacked while the.vessel was refitting, and have 
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forwarded it, though deteriorated in value, with 
the other opium : — Held, that it was the duty 
of the master to cany the cargo to its place of 
(iestiuatioii, as the goods could have been de- 
livered in a merchantable, although in a damaged 
state. Tron.u))i v. Bent.^ 8 Moore, ih C. 419. 

, Port of Bistress— law of the Piag.]— The 
plaiutiifs, who were British subjects, shipped 
pepper at Singapore, on board the German ship 
August," to ])e carried with other cargo to 
London. The Isliip met with bad Aveather, and 
Avas obliged to put into Cape Town, the ship and 
portions of her cargo iiaving sustained damage. 
The master, aeting on the advice of surveyors, 
sold a poi’tioa of the plaintiff’s pepper, with 
other cargo. In an action for breach of contract 
and for conversion ; — Held, that the conduct of 
the master in selling the pepper in question Avas 
to bedetennined by German laAv, that being the 
law of the flag. The August. 6U L. J., Adnn 57 ; 
[1891] P. 328 ; 68 L. T. 32 ; 7 Asp. M. C. 110. 

Perishing Cargo— Duty to Sell.]— If a cargo 
in a port of distress is in a perishing condition, 
and the ship in need of I’cpairs, the master must 
decide whether to tranship or sell the cargo ; if 
he cannot tranship, he is bound to sell the cargo 
and not to let it perish ; if acting according to 
his reasonable judgment he sells for the behelit 
of all concerned, the purchaser is safe, ■ .cyoii 
though the master acts unAvisely. The Gratitn- 
dlne^ 3 C. Boh. 240, 259. 

Ship Bamaged, Cargo Uninjured— Buty of 
Master.] — Where the ship is damaged and unable 
to proceed, tlic master is not justitied in selling 
the cargo, ^ it being uninjuretl, notAvithstanding 
an exception in the bill of lading of 'Hlangers 
and accidents of . the seas and navigation.” 
Cminan v. Meahurn., 1 Bing. 243, 465 ; l -L. J. 
(O.S.) C. P. 84 ; 2 L. J, (o.s.) C. P. 6U ; 'S Moore, 
127. 

Sale of Cargo hy Order of Vice-Admiralty 
Court.] — Sale of cargo by master under order of 
vice -admiralty court at Mauritius without 
necessity, treated as void in action by cargo 
owner against purchaser. Morru v. Uohimon. 
5 I). ,S: k. 35 ; 3 B. k C. 196 : 27 B. R. 322‘. 
B. P., Breeman. v. Bant India Co., 5 E. k Aid. 
621 ; 1 I). B. 234 ; 24 B, B. 497. 

Master no Authority to Sell.]— A master has 
no authority to sell cargo in a foreign port to 
AA'hich he is driAmn, although it is impossible 
for him to cany it to its destination. If he 
clues so, though acting bona lide and for the 
benefit of all parties, he is guilty of conversion, 
for which the shipowner is liable”. Vaa Omeron 
V. BowicK 2 Camp. 42 ; 11 B. B. 656. 

Sale Abroad — Effect of Poreiga Law,] — The 
agent in Bussia^ of an English merchant, resident 
in England, shipped in Russia a cargo of deals 
on board a Prussian vessel, owmed by a Prussian 
captain, to be carried to Hull, consigned to the 
English merchant under an ordinary bill of 
lading. The vessel was wrecked on the coast of 
Norway, but the cargo Avas brought safely on 
shore there, and could have been reshipped and 
sent on to England. By the law of Noiway, a 
captain of a vessel placed in this position, though 
responsible to the owners if he sells improperly, 
has power to sell the cargo so as to convey a 


good title to a bona fide purchaser. The captain, 
in the exercise of his discretion, and AAdthout any 
absolute necessity, sold the cargo to a boii^ fide 
purchaser, who resold the cargo to the defendant, 
Avho sent it to England, Avhen the plaintiff, 
representing the English merchant, the original 
owner, claimed the cargo and brought an action 
for it: — Held, that the action could not be 
maintained, on the ground that the property in 
the cargo passed to the purchaser by the sale in 
Noi'Avay, according to the laAV of that country ; 
that the courts of this country Avill recognise 
the Norwegian law in this respect, and tliat the 
property could not be divested by the cargo* 
being afterwards brought to England. Cammdl 
V. Sewell, .5 H. & N. 728 ; 29 L. J., Ex. 350 ; 
6 Jur. (N.8.) 918 ; 2 L. T. 799 ; 8 W. B. 639^ 
Ex. Ch. 

Liability of Shipowner.] — The plalntilfs AAush- 
irig to send cement and stone from London to 
Callao, the defendants on the 24tli of June wrote 
offering them “room” for it in the ship “F. K. 
Lumas,” and on the 25th of June the defendants- 
chartered the ship of the owners for a voyage 
from London to Callao by a charterparty, pro- 
viding, inter alia, that the whole ship should be 
at the disposal of the charterers, except the space 
necessary for the crew and stores ; that the master 
and owners should give the same attention to* 
the cargo, and in every respect be responsible to 
all whom it might concern, as if the ship were 
loaded in her berth by and for the owners inde- 
pendently of the charter ; that the master Avas 
to sign bills of lading at any rate of freight the 
charterers might require Avithout prejudice to the 
charterparty ; that the ship should be addressed 
to the charterers’ nominees at the port of dis- 
charge : and the charterers' responsibility, except 
for freight, A\^as to cease on the vessel being 
loaded. On the 26th of June an agreement was 
made between the defendants “ acting for the 
owners ” of the ship, and the plaintiffs, that the 
former should receiA’-e on board cement and stone 
at a certain freight from Loudon to Callao and 
sail on a certain date ; freight to be paid one- 
half on signing bills of lading and the remainder 
on final discharge at Callao. The cement and 
stone were shipped, half freight was paid, and 
the master signed bills of lading making the 
other half payable at Callao, and the ship sailed, 
but being damaged by bad weather put into an 
intermediate port, where she was condemned, 
and the captain sold the plaintiffs’ goods, believ- 
ing that he was unable to forward them. The 
plaintiffs having sued the defendants for the 
value, the jury found that the sale was not 
justified : — Held, that the captain, in selling the 
goods, Avas not acting as the servant or agent of 
the defendants, and they Avere therefore not 
liable for the conversion, Wagdaff v. A 
49 L. J., C. P. 485 ; 5 C. P. D. Ill; 44 L. T. 720 ; 
28 W. B. 856 — "C. A. 

Trover lies against a shipoAvner for a sale by 
the master, of goods at a place short of the port 
of destination, under circumstances not incon- 
sistent with the general scope of the authority 
conferred upon the master by the owneix 
Bwhwnli V. Mittlng, 7 0. B. 797, 

A cargo of salt was shipped at- Liverpool for 
Calcutta, under a bill of lading making the same 
deliverable to A. & Go. on payment of freight 
there as per charterparty. The ship sustained 
damage in quitting the, harbour at Liverpool, and 
ultimately beGarne; so leaky, that the master Avas 
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compelled to rim for Bahia, where, finding the tions. It was stipulated that demurrage was to 
state of the ship such as to render )ier incapable be- paid if the goods were not taken out within 
of continuing the voyage, and being unable to twenty-four hours after arrival. The local 
forward the salt to its destination, he sold it by authorities refused to allow the })etroleu]n to be 
public auction, remitting the proceeds to his landed at Havre, and compelled the ship to leave 
owner, who tendered the amount, after making the port without unloading any of her cai'go. 
deductions for general average and expenses, to The master, having made unsuccessful attempts 
the shipper of the salt : — Held, that the master to land the petroleum at other ports, returned to 
and owner were jointly liable for the conversion, Havre and transhipped it into a lighter in the 
that it was not necessary to give the charter- roads while he went into dock, unloaded the rest 
party in evidence, aucl that the jurj’ was of his cargo, and reloaded for his return voyage, 
warranted in estimating the damages at the He was then compelled by the authorities to 
cost price of the salt, and the sum the shipper reship the petroleum, and brought it back to 
had paid on account of the freight. Jh. London. Xo bill of lading was presented to 

him, nor any request made by the consignees for 
Sale of Part — Measure of Damages.] — Where delivery: — Held, first, that the master having 
a master sells part of a shipper’s goods at an been ready and able to give delivery in the 
intermediate port, in order to raise money to harbour, and having kept the goods a reasonable 
provide for the repairs or other exjieiises of the time there for the purpose, the freight had been 
vessel which are necessary to enable him to earned. ArffOK, Cnrgo Gandet v. Brown., 
prosecute and complete the* voyage, and the ship L. B. ”> P. C.'l84 ; 28 *L. T. 745 ; 21 W. B. 707. 
does not arrive at her port of destination, the Held, secondly, that all obligation on the part 
shipp>er is not entitled to receive the clear value of a master to act for the merchant does not 
for which the goods would have sold at that cease after a reasonable time for the latter to 
port. AtMnson v. Stephens^ 7 Ex. 567 ; 21 L. J., take delivery of the cargo has expired, and that 
Ex. 329, therefore the master was entitled to compensa- 

, . tion for bringing the goods back to England, as 

Sale for Eepairs. ] — Perms on which master that was the best way of making them available 
restrained from selling for repairs. Hee Mmpw to the owner, and also for the expenses incurred 
y. Benrclivt, supra, col. 88. jit Havre. Ih. 

as to power of master to sell cargo, Held, thirdly, that he was not entitled to 
Cvherpiid Marine Lmirance Co, v. Hutli., and demurrage, and the expenses of attempting to 
cases, supra, col. 87. enter othei’ pores, as they were incurred before 

the ship was reaciy to deliver at all in the port 
9. Delivery AND Discharge. of Havre. Ih, 

a. Time. -Embargo.] — The defendant contracted to oarry 

Delay caused by Vis Major.]— When a charter- plaintiff’s goods from Liverpool to Leghorn ; 

party is silent as to the time within which the on the vessel’s arriving at Falmouth, in the 
cargo is to be unloaded at the port of destination, course of her voyage, an embargo was laid on 
the contract implied by law is that the ship- her “ until the further order of council” Held, 
owner and the charterer shall each perform his such embargo only suspended, but did not 
part, and neither is answerable for delay caused ‘‘lissolve the contract between the parties ; and 
by vis major. Ford v. Cotefsioorth, 10 B. & S. even after two yeai-s, when the embargo 

991; 39 L. J., Q. B. 188: L. R. 5 Q. B. 544 : was taken off, the defendant was answerable to 

23 L. T. 16.5 ; 18 W. R. 1160 Ex*. Ch. ' ' * the plaintiff in damages for the non-performance 

A charteiparty for a’voyage from Liverpool to p? contract. JIadley v. Clarke, 8 Term liep. 
Lima or Valparaiso provided that the vessel 5 
should proceed to the port of discharge, or as 

near thereto as she could safely get, and there ObligationtoDnloadSMpinEeasonaMeTime.] 
deliver her cargo in the usual and customarv a charterparty entered into between the 

maimer. A specified number of days was agreed plahitiff and G. it was agreed that the plaintiff’s 
upon for loading the vessel at Liverpool, but vessel should at the port of discharge be unloa< led 
there was no such agreement as to the discharge as the custom of the port would allow, 

at her port of destination. The vessel arrived at the bill of lading, signed by the master, the 
the port of discharge, and remained discharging cargo was stated to have been shipped by G. and 
till, owing to apprehension of a bombardment by was to be delivered to the defendant or Ids 
a hostile fieet, the authorities suspended all assigns, he or they paying freight for the goods 
laiuling of goods for seven days, after which she per charterparty. No time for the discharge 
returned, and her discharge was completed cf the cargo was mentioned in the bill of lading. 
Held, that the discharge of the cargo being an pert of discharge there was no custom as 

act to be done by the shipowner and freighter, unloading vessels, but a delay occurred in uii- 
the shipowner could not maintain an action loading the ship. The defendant never assigned 
against the freighter for the loss from the delay bill of lading, but before the arrival of the 
occasioned by the vis major. Ih. Bee Oumimp sold the cargo, and the ultimate pur- 

kain V, JJ-mii, 48 L. J., C. B. 62 ; 3 0. P. D. 443 ; chaser took delivery of it upon an order signed 
38 L. T. 631— C. A. And earn ante, cols. 285, '^7 defendant -.—Held, in an action for not 
507. , . discharging within a reasonable time, that, as 
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BeliTery — Breaentatioa of Bill of Lading.] — | 
See 71ie Steffi n.. infra, col, 3 14. ; 

Beviation in Course of Yoyage and Belay in ; 
Belivery— -Eisk of War.] — The master of a | 
Prussian vessel, a subject of the king of Prussia. : 
having on hoard a cargo of nitrate of soda (con- ^ 
traband of wiu*) under a eharterparty, and a bill ; 
of lailing from Ib'sagua, bound to Cork, Cowes, or | 
.Falinouth. for orders to proceed to any safe port i 
in Great Britain or on the continent between’ 
Plavre and Hamburg, both included, and there 
deliver the cargo, " the act of God, the Queen’s 
enemies, lire, and all ami every other risk, 
dangers, and a<i<n'dents of the seas, rivers, and 
2 iavigatiou of whatever nature and kind soever 
excepted” ; arrived at Falmoutli on the lOrh of 
July. 1870, and received or<lers on the 11th of 
that month to proceed to the French port Dun- 
kirk, and there deliver lier cargo. On the ship’s 
arrival oif .Dunkirk on the lOth the master was 
informed by a French pilot that war had broken 
out between France and Prussia, whereupon the 
master put back to the Downs to make inquiries, 
and anchored there on the 17th, whicli was 
Sunday. On the 18th, liaving telegraphed to 
tlie owner of the vessel for iiisti’uctions, he was 
•ordered not to go to Dunkirk, and on the 19th 
he put into Dover, where he w^as informed, as 
the fact was, that war, which had been immi- 
nent from the 10th, had been declared between 
France and the North German Confederation, 
formal declaration thereof having been given as 
ripou the 19th of July : — Held, that the master 
was justified in putting back to the Downs for the 
purpose of ascertaining whether war had been 
declared, and was guilty of no improper devia- 
tion or delay in not returning to Dunkirk before 
the 19th of July, when war was actually declared. 
The leiiftmia.) Duticiui v. Koster, 8 Moore, P. C. 
(3svS.) 411 ; 41 L. J., Adm. 57 ; L. E. 4 P. C. 171 ; 

L. T. 48 ; 20 W. E. 421. 

Held, also, that the master committed no 
breach of contract in refusing to deliver the 
cargo at Dunkirk, and as the eharterparty pro- 
vided what freight was to be })aid if the cargo 
was delivered, the delivery at Dover w’as within 
the terms of the eharterparty, and the master | 
was entitled to freight for the cargo from the 
owners before delivery. Ih, 

When a master receives credible information 
that if he continues in the direct course of bis 
voyage his ship will be exposed to some immi- 
aient peril — as from piiatcs, or icebergs, or other 
dangers of navigation — he is justified in pausing 
and deviating from the direct coarse, and taking 
any step that a i^rudent man would take for the 
purpose of avoiding the danger. Ih. 

By a eharterparty in the English language 
entered into at Constantinople between the 
.master of a North German vessel, and North 
German merchants there resident, it was agreed 
that the vessel should load a cargo, and proceed 
therewith to Falmouth, Plymouth, or Queens- 
town, for orders for a safe port in the United 
Kingdom, or on the continent between Havre 
and Hg.mburg, Queen’s enemies, «S:c., excepted. 
-The cargo was laden. The vessel sailed, but her 
master learning on his voyage that war existed 
between France and Germany, and fearing cap- 
ture by French cruisers, put into Gibraltar. 
During" the w^ar there wouid have been great 
risk of capture off that port and off the ports of 
call if the vessel had continued her voyage ; her 
master in consequence remained there until the 


end of the war (nine months), tie then sailed, 
and arriving at a port of call was ordered to an 
English port. The cargo was damaged by the 
delay. In a claim by the consignees Held, 
that by both English and North German law the 
master was justified in putting into and remain- 
ing in port, and that the shipowners were not 
responsible for the damage caused by the delay. 
2Vte £Jw2)eex&\ 41 L. J., Adm. 79 ; L. E. 8 A. A E. 
597 ; 26 L. T. 956 ; 1 Asp. M. 0. 355. 

Eisk of Capture.] — An apprehension of 

capture founded on circumstances calculated to 
affect the mind of a master of ordinary courage, 
judgment, and experience, will justify delay in 
the prosecution of a voyage ; and a ship is not 
answerable in a suit under the Admiralty Court 
Act, 18(>1, s. 6, for damage to cargo caused by 
such delay. The San Homan, Andenon v. San 
Roman (^Owners), 42 L. J., Adm. 46; L. E. 5 
P. C. 301 ; 12 W. E. 393 ; 28 L. T. 381 ; 1 Asp. 
M. 0.603. 

A eharterparty was entered into between an 
English and a German hrm, the owners of a 
vessel belonging to Hamburg. The eharterparty 
provided that the vessel should proceed to a 
foreign port, and there load a cargo, and pro- 
ceed to a port within certain limits mentioned. 
After the making of the eharterparty, and the 
shipment of the goods, war broke out between 
Germany and Prance. On the homeward voyage 
the ship sustained damage, and was compelled 
to put into a neutral port for repairs ; and find- 
ing that French cruisers were in the vicinity, she 
remained there for a long time after the repairs 
w’’cre completed, to avoid the risk of capture. 
The risk was such as to render it reasonable and 
prudent for the master to remain in port. On 
the departure of the cruisers the master sailed on 
his voyage, and delivered the cargo according to 
orders^r—Held. that the delay w^as justifiable. 
Ih. ■' ■■■ ■ 

The master of a North German ship lying at 
Constantinople entered into a eharterparty with 
North German subjects, there resident, to carry 
a cargo to a port in the United Kingdom or on 
the continent, to be delivered to English con- 
signees. The eharterparty and the bill of lading 
given under it W'ere in the English language, ami 
it was stipulated that the ship should call at one 
of three ports in the United Kingdom for orders. 
The ship duly called at Falmouth, and was 
ordered to proceed to an English port to dis- 
charge, War then existed betw’-een France and 
Germany. The master sailed from Falmoutli, 
but, through a reasonable fear of capture, put 
into Dunkiik. The cargo w^as damaged by the 
delay Held, that the contract was to be con- 
strued according to English law, and that the 
master wms justified. The WUh-elm Schmidt, 25 
L. T. 84 - 1 Asp. M. C. 82. 

A North German vessel- shipped goods in the 
Black Sea for a port in the United Kingdom or 
on the continent under an English chart erpartjq 
by which she was to call at Falmouth or 
Plymouth for orders, such orders to be given by 
the charterer’s agent in London by return of 
post, on receipt of the master’s announcement 
of his arrival. She arrived at Falmouth on 
August 9th, Orders were given, but not till 
September 3rcl, to proceed to Leith ; but from 
that date to the arrest of the ship, on September 
21st, negotiations were going on for discharge of ' 
the cargo at Falmouth. Between those tiaies 
the winds; were Tight and variable, and the 
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ing between France and Germany •— S f w 

E^fer re/”r“^> “ -i‘h;r 

to proceed -inrl h!!.? tlie master bound 

orders to ’ Imf ^ed the 

A. i: E. iSJ.*? 2^L T (ff fT’"‘i^P ^ 

* j ij. I. 914 ; 1 Asp. M. 0. 79. 


532, 


imSSaL‘;w!^f*“ Deviation.] -The law 

of Tova!ii‘’ T' pu^ose 

(O.S.) 0.’ P 2 !^ : s! E. Ifii* J- 

TeyedfrLrke°Moi®’’%’’T°’ ®0“- 

of the hnrop 7 London. The master 

nsnal cour^ o ^mnecessarilv from the 

pe^t w °tted Vlt • ‘leviation, a tem- 

thtLbv the ^ w “®’ the barge taking fire 
liaMo o,,,I ti :-Heki that b! was 

mate to e ,HH„® w*® sufficiently proxi- 

aUegino- b\ rWv ^ 

ui mecolsar; doxKo^r- “ ““’’7 *‘’® 
lumtccssai^, deviatiorj, and averring’ a hxr 

unnecessary deviation, //,, ^oss by 

owners of a <^lefendants beins: 

£Sf.\rsrLS'LrLt#-“fi 

Lits'^^f suolf the defen- 

proooed on the to cause the ship to 

§Srr- am Y^tLut 


chfii’terparty provided that the cargo was ‘'to 
be brought to and take?! alongside free of expense 
and risk of the ship ” ; but it contained no othei" 
clause as to discharging the cargo. The rmiiiber 
or Iigbtep at L. was small, and wdien the “ C. 
arrived tlje port was crowded with vessels, about 
hair or which belonged to the defendants or hafl 
been consigned to them. Sevciity-two days 
elapsed after the arrival of the “ C.’’ before her 
dischargo was completed by the defendants’ 
apiits ; but the number of days u})on ^vhieh 
the cargo was unloaded was only thirtv-four. 

I he delay arose from the lighters being eiiga^uNl 
in discharging the other vessels lying at the 
port :~-Heid, that in determining whether tin- 
terms of the charterparty had been broken by 
r delay occasioned by the- 

lighters being engaged in discharsing other 
vessels ivas not to be taken into iiccount. 

V. Aciv Zealand Shipjjing Co., 4 Ex. D 
lha : 40 L. T. 413 ; 4 Asp. M. C.'ll8—C. A. 


Cargo to he discharged with all Bespatch. 
according to the Custom of the Bort.’n-_xhe 
to'endants chartered the plaintiff’s vessel, tiie 
C., to carry a cargo of rails to the port of L. 
Ihe charterparty provided that the cargo should 
be taken from alongside at merchants’ risk aiul 
expense, and should be “ discharged with all 
despatch according to the custom ot the port” 
By the ciistom of the port of L. vessels wei^ dis- 
charged by lighters worked along a warn and 
upon the arrival of a vessel she was reported at 
the port ofty and in her turn, with respect to. 
vessels which had previously arrived, one li^diter 
was sent to her every working- day until she° was- 
dischaiged. Lpon the arrival of the “C.” at 


deviation? ami 

by their causing the ship to deviate ' from ^fhp r'nf* of the scarcity of suitable 

course ot that vovao-o • after JhTr.h’SJ 1 ghtere. and the number of vessels lyino- there 

.^■ith the goods ; 'ami ’the nhffitW they fondants were unable to begin to keS 

Buch deviation lost his ^^amfth^S r™ bail dapti^h 

for want of of the 


his poliov— cnr,3 T benefit of 

rHIH'iStf'.-S-.s 

to ^ySunded ^on 

Infeimr. ami .. Snoods might be 

betweeiT'aml O navigation 

that they would nr t public notice 

any oal? e™ “tiswerable for losses in 

want of ciam ?,, th occasioned by the 

*^f"’oen A. and 0.) and d'Siveral 

^ the goods thr.'im'? Sfom h:rSI;:faf 

to the otnor o'rth?^ *e « wa« responsible 


tor me detention 

otthc 0 . at L. during these twenty dbuiMlays, 

aKH <Brected the jury that there was no 
obli^^ation^ upon the defendants to provide one- 
lighter tor unloading the cargo of the “ 0.” for 
ev.er}v worknig day after she was ready to unload 
and that if the defendants used the existing- 
appliances L with due despatch, according to 

foi them .—Held, that the direction was correct, 
PoiifXethwanto v. Freeland, 49 L. J., Ex. 330 * 
o App. Gas. 599 ; 42 L. T. 845 ; 28 W 11 83 ‘lL 
4 Asp. M. C. 302-H. L. (E.) " 


Cargo according to Custom of 

nm aJT" V sued on a clause in a 

billot lading, by which he was bound to forward 
goods by steairmr from London to a foreign 
port, the breach of duty being in not using due 

fo 'r’Hen seasoiLfas 

W1 ‘ili rt ’ that ho 

had let the discharge and sorting of the cargo. 

®?^? f business at the docks 
wheie the vessel discharged, if he neglected 
mems which might well have been useil to 
hasten tire sorting, and to procure vessels for 
740 Carali v. Xe'nos, 2 *E. & F. 


ste^T?e defm.d^& ^ . 75®. 


Belivery prevented by Circumstauces bevond 
«*u^siae iree of Expense and Eisk ~toTbP Co 

iy'^f’n‘»^®“‘^®“f“®^“’'’*“’®'itheBtei,ntifEs’ aUowefMn^t?e^*h’ “f number of days is 

V the “0.,’foravoyagetothe.BortofE- to!,. charterer for unloading, a con- . 

.. It,:??.-' y-?' from the time 
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3 of discharge was not ready to receive the goods, and, when 
?y vicissitudes part had been landed by the shipowner, he 
releasing the claimed delivery of the rest. The shipowner 
lays. iVi.v or refused, and landed the rest himself : — Held, 
1 ; 1 Q. B. D- that, unless prejudiced by such delivery, the 
shipowner was bound to deliver to the consignee 
the part of the goods claimed. Semble, the 
,] — When the Merchant Shipping Act Amendment Act, 1862, 
uloading and 25 ^ 26 Viet. c. 63, s. 67, should be similaiiy 
ess of weather construed. inhou v. London^ It alt a )t and 
ield. that the Adriatic Steam Na^hfatloii Co.^ 1 H. k B. 29 ; 
-c rule. Ih. L. E. 1 C. P. 61 ; 12 Jur. (N.s.) 522 ; 13 I.. T, 
465. 

weight — Con- 

bill of lading landing Goods without ITotice to Consignee 
L in cash on —Liability for Loss by Fire after Landing.]— 
iit delivery of A carrier by sea; under a bill of lading of goods, 
Is or cash, at ** to be delivered in the like good, order, Ac., at 
,-'cd at B., the the port of, See., unto.il. or his assigns, on paying 
the consignee for the goods, freight and charges, as per margin, 
cash : — Held, with primage and average accustomed/’ is not 
:1 payment of entitled, immediately on the arrival of the vessel, 
be concurrent and without notice to the owner, to land the 
Qot bound to goods ; and if he should land them, and they 
gnee paid, or should be destroyed by tire, he will be answerable 
e time to pay, to the owner for the loss. Bourne v. Qatllff, 11 
ntcr V. Jamv^, Cl. k P. 45 ; 8 Scott (N.R.) 604 ; 7 Man. k G. S50l 
Ai. 

1 broken out Liability of Shipowner to cease on Delivery 
bich his vessel from Deck.] — Goods were shipped under a 
t for the pur- bill of lading which contained these words, 
-Vhile he was to be delivered from the ship’s deck, where 
ries the con- the ship’s responsibility is to cease.” The 
0 without any usage at the port ret^uired that the unloading 
he master w\as should be done by the dock company, at the 
e cargo. The expense of the shipowmer, on to a qua}", and 
. J., Adm. 57 ; then that the consignee should send lighters into 
W. E. 421. which the goods w^ere delivered also by the dock 
PiiESENTA- company, and also, if not within a specific time, 
at the expense of the shipowner. The usage was 
folio w’ed, but one bale of goods w'as lost after 
Discharge — delivery on to the quay, and before delivery into 

— Grd. XVI. the lighters Held, that the shipowner was not 
ht against the responsible for the loss to the conssigriee. Petra- 
irty, bv which cochim) v. Bott, AZ L. J., G. P. 214; L. B. 9 
j-go of" nitrate C. P. 355 ; 30 L. T. 840 ; 2 Asp. M. C. 310. 

he port \vould 

at Liverpool, Eefusal to Deliver without Payment of Freight 

s in Scotland, — Liability for Demurrage.] — By charterparty 
liewm that by the shipowmer agreed with the freighter to deli ver 
the company cargo at a named port on payment of freight 
:go the buyers according to bills of lading; lay days allowed, 
cordaiice wnth and demurrage afterwards ; the bills of lading 
rat the defeii- stipulated for delivery to the freighter or his 
^ order against assigns paying freight as by charterparty. The 
Co. v. Duncan, defendant, assignee of the bill of lading, demanded 
Q. B. D. 644 ; and received delivery of part of the goods, but 
'), M. C. 345 — the plaintiff refused to deliver the rest without 
payment, of freight. The defendant refused to 
pay freight and the remaining lay days expired 
jar.] — Part of and demurrage became payable. The plain tifi: 

J discharge by then delivered the rest of the goods and freight 
;>’ear. By the wms paid: — Held, that the plaintiff could not 
; “brought to recover against the defendant for not receiving 
[eld, that the the goods, whereby demurrage became payable. 
amship Co, v. Yomiff v. Moeller, 5 El, BL 7, 755. 

.) 280. 

Delivery on Wliarf contrary to Orders — 
e — ^Eefusal of Wharfage Dues— Trover.] — The owner of goods 

- The bill of on board a ship directed the master not to land 
;uee of ' goods them on the wharf against which the ship was 

at the Slip’s lying, w"hich he promised not to do, but after- 
leliver, and in wards did, delivering to the wharfinger for the 
land them at owner’s use^ thinking that there was a lien for 
The consignee wharfage dnes ; — Hdd, that the goods owmer 
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could mamtaiu trover against the captain unless 
the latter could prove the wharfinger’s right. 
SyecU V, Ilay^ 4 Term Hep. 260 ; 2 B. B. 377. 

Sufferance Wharfs,]— The acts relating to 
landing goods at a suSerance wharf were for the 
protection of the shipowner. Barber v. Meyer^ 
Mein. 39 L. J., C. P. 187 ; L. B. 4 H. L. 317 ; 22 
L. T. 808 ; 18 W. R. 1041. 

Delivery, when Complete.] — Where goods are 
shipped for delivery at a certain port, the general 
rule is that delivery of each bale is complete as 
soon as it passes over the ship’s side into the 
hands of the harbour porters employed by the 
consignees. British xShipowmrs Co,y. G-rinioud, 
3 Ot. of Bess. Gas. (4th ser.) 968. 

b. Manner. 

Discharge of Cargo “into lighters ” — Duties of 
Shipowner and Consignee.] — The plaintifli’s ship 
was chartered for the carriage of a cargo of spars 
from Christiania to the Surrey Commercial Docks 
in the port of: London. By the charterparty the 
ship was to discharge “ over side in the river or 
dock into lighters or otherwise if required by 
consignees.” I n an action by the plaintiff against 
the consignees of the cargo for demurrage : — Held, 
that under the charterparty the shipowner was 
only bound to put the goods within the reach of 
the consignees’ men in the lighters, and that it 
w'as then their duty to take part in the operation ; 
that the delay had arisen from the fault of the 
consignees in not having a sufticient number of 
men upon their lighters for the purposes of taking 
delivery within the lay days, and that the shii> 
owner was therefore entitled to claim demurrage. 
Petersen v. Freelmly, 65 L. J., Q. B. 12 ; [1895] 
2 Q. B. 294 ; 14 B. 493 ; 73 L. T. 163 ; 44 W. B. 5 ; 
8 Asp. M. C. 55— C. A. 

Deals — Delivery into the Water — Acquiescence 
by Consignees.] — By charterparty a timber cargo 
was to be delivered as customaiy at the port of 
discharge at a wharf or dock to be named by the 
consignees. The ship was ordered by the con- 
signees to discharge at Queen’s Dock, Glasgow, 
but the harbour-master ref used a berth there and 
ordered the ship to a berth where the deals had to 
be discharged into the water. The consignees 
took discharge there, and sued the shipowner 
for damage to the deals by water : — Held, that 
having acquiesced in the mode of discharge, 
they could recover nothing. Thor. sen v, JifcBotoalL 
19 Ct. of Bess. Gas, (4th ser.) 743. 

See also as to discharge of timber, Za Oour v. 
Boitaldsan^ ante, col, 47k 

c. Place. 

See also ante, XI V. Demitehac-e, col. 461. 

Delivery of Cargo at Safe Port.]— A shipowner 
entered into a charterparty with the consignor 
•of goods by which he was to deliver them at a 
good and safe port to be named by the consignor. 
The consignor named a port at which it was 
found that the ship could not safely hnload, and 
the captain proceeded elsewhere and unloaded, 
ildie consignee brought an action against the 
, captain for damages for cleiivefing elsewhere •, 

; the c jnsignor wrote to the eaptein, We would 
, recommend you to settle the mattea' in -the best 
way you can.^’ The shipowner defended the 
action, 


incurred considerable costs in excess of those 
which the unsuccessful party had to })ay Held, 
I in an action by the shipowner against the con- 
f signor, that, such costs not being damages flowing 
' from the consignor’s breach of contract, and the 
consignor not having given authority to incur 
them, the shipowner could not recover them ; 
that the amount recoverable by the shipowner in 
respect of port dues was only the difference 
between what he would have paid had the ship 
unloaded at the port named, and what he actually 
did pay ; and that insurance on the voyage from 
the port named to a safe port must be taken to 
have been included in the claim for demurrage, 
which had been allowed in full. M.'ans v. 
Bulloeh, 38 L. T. 34 ; 3 Asp. M. C. 552. 

At wMch Port or Dock.] — The plaintiffs were 
indorsees of the bill of lading of a cargo which, 
according to the charterparty, which contained a 
reference to the bill of lading, was to be unloaded 
at B., “at the usual place of discharge, and 
according to the custom of the port.” On the 
arrival of the vessel at B. the master put into the 
South Dock, when the indorsees of the bill of 
lading ordered him to remove her to tlie Gill 
Dock, which tlie master refused to do until he 
had been paid the ex})enses incurred by entering 
the South Dock. Both docks were usual places 
of deliveiy for a similar cargo as that in. the bill 
of lading : — Held, that, in default of a custom to 
the contrary being proved, the master was not 
bound to lie in the river w’aiting for instructions, 
and was justified in mooring in the South Dock, 
but that, having received directions to deliver 
his cargo in the Gill Dock, he was bound to obey 
them. The Feliii\ ‘67 L. J.. Adm. 48 ; L. B. 2 
A. & E. 273 ; 18 L. T. 587. 

Under an open charterparty ro deliver a cargo 
at a certain port, it is the duty of tlie master to 
obey the directions of the owner of the cargo as 
to The place of discharge in such port. Ib. 

If before the directions of the owner of the 
cargo are received, the master has already incurred 
expenses by going to another place of discharge, 
he is not entitled to prepayment of those expenses 
as a condition of going to the place of discharge 
directed. Ib. See 2’he BaUm.^ ante, col. 521. 

Eefusal of Preighter to name Wharf.] — By a 
charterparty the owner of a ship was to cany a 
cargo of coals to Loudon, and there deliver tlie 
same “ at a good and safe wharf: ” to tlie freighter 
or assigns, paying fi-eight 6.v. per ton. One 
market-day to be allowed for sale or 1 '^d. per ton 
atlditional freight for each market-day’s deten- 
tion thereafter. The vessel came Into collision 
with a steam-tug in the Thames, and was sunk 
with the cargo on board, but was got up, and on 
the afternoon of the 23rd of April arrived at a 
pier at Wapping, ivhitljer she w'-as ordered by the 
harbour-master. Xotice of her arrival was on 
the same <lay given to the agents of the freigiiter, 
and they were required to name a wharf : but 
they declined to do so. On the 24th the ship 
and freight w'ere arrested by process out of the 
admiralty court in a suit instituted by the 
owners of the tug : — Held, that the shipowner 
was entitled to recover, as damages for the refusal 
to name a wharf, and so refusing to accept the 
cargo, the amount %vhic]i he would have received 
as freight if the cargo had been duly deliveretl — 
there having been a complete breach before the 
arrest ; but that he w^as not entitled to demurrage. 

L, R. 6 C. P. 424. 
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See Mcfpm' v, HederiaMkhoJaffct Condor^ siipi’a, 
col. 317 ; Shlrwell v. Skaploch. post, col. 554, 
mid eases infra. 

^nay Berth — Befusal to Discharge until 
Alongside.]*— -A ship was chartered to discharge 
at “ Dundalk quay.” She arrived at the <}uay 
and moored alongside a vessel that occupied the 
only berth at the quay. The ship was ready and 
the master offered to discharge either into lighters 
or over the deck of the ship alongside, if the 
charterer would pay for labour and stages. 
There was evidence that ships usually discharged 
alongside the quay. The charterer refnse<l to- 
discharge until the ship was alongside the quay : 
and she was detained until the other ship had 
loaded : — Held, that the charterer’s obligation to> 
discharge did not begin until the ship was aiong- 
sule the quay. Strahmi v. Gahriel^ 1 Maude- 
& Foliock on Sh., 4th ed. p. 407, note h. 

Timber Cargo — Befusal to Eeceive in Bafts.] 
— See La Cour v. JDomldmn^ ante, col. 473. 


Obtaining Pratique or Permission.] — A decla- 
ration on a charterpart}^ stated, that ‘‘ the vessel 
was ready to be unloaded on a certain day at W., 
and had received pratique,” and issue thereon. It 
was proved that no ciistoin-bouse existed at W. : 
that no sanitary regulations were adopted : and 
that a licence to unload was never granted. The 
jury found, that the vessel was ready to be 
unh;)a(led on the said day, but that she had not 
received ])ratique, and they found a verdict for 
tlie defendant : — Held, that what took place was 
equivalent to pratique, and that in substance the 
issue was found for the plaintifl!. Balleij v. 
!)'■ Armpire. 3 K, & F. 114 ; 7 A. & E. 919 ; 7 
L. J., Q'. B. 91. 

Sale of Cargo — Port of Delivery to be Named 
by Purchaser— Bill of J4ading.] — See Bateman 
V. Green ^ col. 545, 


d. Befusal to Beceive. 

Dispensing with Delivery.] — A declai*ation set 
forth an executory contract, by which the defen- 
dant was, on the arrival of a vessel at Belfast, 
to become the purchaser of a third of her cargo, 
at a stipulated price, which w^as to be paid by 
him to the plaintiff, after delivery of the cargo 
to the defendant, at Belfast, and alleged that 
the defendant, before the . arrival of the ship at 
Belfast, discharged the plaintiff from delivering 
the cargo, and thenceforth wholly refused to 
perform the contract : — Held, that the defendant 
was not bound to answer an inquiry made by 
the xff^i'intiff before the arrival of the ship, as 
to whether he intended to fulfil the contract. 
Bipley V. Af^Ckive, 4 Ex, 345 ; 18 L. J., Ex. 419. 

Held, also, that a refusal by the defendant to 
perform the contract made before the arrival of 
the ship was not in itself a breach of the con- 
tract, but that a refusal at any time, unretracted 
np to the time of the arrival of the vessel, was 
evidence of a continuing refusal dowui to and 
inclusive of the time when he was bound to 
receive the cargo, and that a continuing refusal 
was a breach of the contract. Ih. 

Held, also, that such a rofirsai before arrival 
was a waiver, at the time of the delivery of the 
cargo, and if unretracted, dispensed with the 
actual delivery of the cargo after arrival. Ih. 

Held, also, that the defendant, by insisting 
that the cargo should be delivered to him at 
Beifa-st, but upon terms other than those of the 
contract, did not withdraw his refusal, or retract 
his waiver, discharging the plaintiff from deliver- 
ing the cargo then under the contract. Ih. 

It was stipulated by a charterpartv, made 
between the xdaintiffs and the defendants, that 
the master of the ship should sign bills of lading 
as presented, or pay a named penalty. He 
refused to sign bills of lading, and sailed without 
doing so. He proceeded to the port of discharge, 
delivered a portion of the cargo to the consignees, 
but ceased doing so, and warehoused the remain- 
der, as they, acting under instructions from the 
charterers, claimed to deduct from the freight 
an amount equal to the x>enaity named in the 
charterpartv : — Held, that the charterers were 
entitlecl to nominal damages against the owners 
for not signing the bills "as presented, but that 
they were not entitled to recover for convereion, 
as the acts of the plaintiffs bad prevented the 
delivery. JmiesY. Hough, 49 L, j., Ex. 211 ; 5 
Ex. D, 115 ; 42 L. T. 108 ; 4 Asp. M. C. 248— C. A. 


e. 'Warebortaing'. 

And see, supra, 8. Duty of Master to Pre- 
serve, &c., col, 520. 

No Warehouses,] — Where consignees do not 
appear to claim goods at the port of discharge, 
and there is no statutable warehouse, semble,. 
that the master may still land the cargo without 
losing his possession and control over it (placing- 
the goods in a warehouse belonging to or hired 
for his owners), and so preserve his lien. MorsAe- 
Blanch, v. Wilson, A2 L. J., C. P. 70: L. 11. 8^ 

C. ?. 227 ; 28 L, T. 415 ; 1 Asp. M. C. 005. 

Where no aji^dication for delivery is made, the 
captain may land and warehouse the cargo at 
the exjieiise of the merchant ; and where that is. 
forbidden by the authorities of the port, he is- 
not justified in destroying the cargo ; but in the 
absence of advices, he may take it to such a 
place as in his judgment is most convenient, and ■ 
may charge to the merchant all expenses pro- 
perly incurred. Argos, Cargo e.i\ Gavdet v.. 

Brown, L. E. 5 P. C.'l34 ; 28'L. T. 745 ; 21 W. K. 

707; 2 Asp. M. G. 6. 

Late Delivery.] — Under the Merchant Shipping- 
Act Amendment Act, 1862 (25 k. 26 Viet. c. 63), 
s. 67, a shipowner may land goods whenever the- 
delivery of them to the owner within the proper 
time has been prevented by the force of circum- 
stances, whether the owner is or is not to blame. 

The Bnergio, Alwdhradt y. Fitzsimon, 44 Ia J., 

Adm. 25 ; L. E. 6 P. C. 366 ; 32 L. T. 579 : 23 
W. E, 932 : 2 Asp. M, G. 555. 

And see XIII. P’reight, 4. Lien on Cargo. 

Duty of Shipowner — Notice.]— When goods, 
are landed under sub-s. 6, 25 & 26 Yict. c. 63, 
s. 67, sub-s. 7, does not apply, for the latter refers, 
only to the discharging of cargo overside, and 
not to the landing of it for the purposes of -i” ' f 
assortment on the whaiT, and the written notice 
refcTTed to in sub-s. 7 applies, therefore, to eases i ;■ ■; - ' ^ 
arising under that sub-section only. It is the > ; 

duty of the owner of. goods who receives either , ' 

a written or verbal notice that he can have them '■ 
to take them away within a reasonable time, 
and that whether aub-s. 6 or 7 applies to the’ ' 

case. Notice to the lighterman employed by the ' ' 
owner of the goods is, notice to fhe owner him- ■ 
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self. A ship arrived in dock with a general steamer trading between the Mediterranean and 
ca]’go on the 12th of December, and began to London, which arrived at London on the 23rd of 
unload on the quay on the 13th. .The plaintiffs March, and early on the morning of the 21th 
(owmers of some of the goods) sent a lighterman was rendj to deliver at the wharf, and had landed 
and barge to receive their portion of the cargo fifteen of the sixty-five pijies on the wliarf before 
on the 13th. It was not then ready. On the the holders of the bills of lading were ready with 
14th the lighterman again attended, brit couhl their lighter ; they then a})plied for the delivery 
obtain no information. On the 14th the firm of of the remainder into their lighter, which the 
lightermen wrote to the defendants (the ship- shipowners refused, and landed them on tlie 
owners), stating thej^ had made application for wharf. In an action to recover wharfage chaiges 
the goods, and inclosing a notice requiring and demurrage for detention of the lighter : — 
twenty-four hours' notice of the defendants’ Hehl, that, under the bill of lading, ami 25 eSc 2G 
readiness to deliver the goods, and stating that Viet. c. 63, s. 67 (5), the shipowners assuming 
they -would not be responsible for any landing that they would incur no loss or expense by 
charges. On the lotli the landing of the. cargo unloading the remaining pipes into the lighter, 
was completed, and tlie lighterman was that day instead of on the wharf, w^ere bound to deliver 
verbally informed he could have the goods on them to the holders of the bill of lading; and 
the morning of the 16th. Be did not attend, therefore they were entitled to recover. IViUoyi 
and the goods were not taken away till the 2fith. v. Loyidon, IttiUayi nyid AdrittHc Steion Xarlfja- 
The plaintiff paid the dock charges under pro- ti07i Co.^ 1 H. k 11. 21) ; 35 L. J., C, P. 1) ; L. 11. 1 
test, and brought an action to recover them 0. P. 61 ; 12 Jur. (i^.s.) 52 : 13 L. T. 435 ; 14 
back : — Held, that they could not recover them. W. E. 101. 

TIte Clan MaadoyiaU, 52 L. J., Adm. 89 ; 8 P. D. 

178 ; 49 L, T. 408 ; 32 W. E. 154 ; 5 Asp. M. C. Q-oods Landed — Fire.] — To a declaration on a 
148. contract by the master of a steam- vessel, to con-' 

vey goods from Dublin to London, and to deliver 
Ability of Owner to take Belivery.] — By the same at the port of London, a plea that, 
'25 & 26 Viet. c. 63, s, 67, where the owner of after the arrival of the vessel at London, the 
goods imported fails to make entry thereof, or defendant caused the goods to be deposited on a 
having made entry, to land the same or take whai-f. there to remain until they could be 
•delivery thereof wdthin a certain time, the ship- delivered to the plaintiff, the wharf being a 
•o-wner may make entry of, and land or unship place where goods from Dublin were accustomed 
the goods at the time and in the manner and to be landed, and fit and proper for such pur- 
.-subject to certain conditions, and, if at any time poses, and that, before a reasonable time for 
before the goods are landed or- unshipped, the delivery elapsed, they v/ere de.sti*oyed by a fire,- 
•owner has made entry for the landing and ware- which broke out there by accident : — Held, ilL 
housing thereof at any particular wharf or ware- Gatliffe v. Bourne. 4 Bing. (N.c.) 314 ; 5 Scott, 
house other than that at which the ship is 667 ; *7 L. .1., G. P. 172. 
discharged, and has offered and been ready to 

take delivery thereof, and the shipowner has Bock Expenses.] — In an action by con- 

failed to make such delivery, and has also failed signees against a shipowner for non-delivery of 
.at the time of such offer to give the owner of goods according to bills of lading. In which there- 
the goods correct information of the time at was a condition that the goods should be taken 
-which such goods can be delivered, then the from the ship by the consignees immediately the 
shipowner shall, before lauding or unshipping ship was ready -for discharge, and that otherwise 
‘.such goods under the power hereby given to him, they would be landed or put into craft at the 
give to the owner of the goods, or of such wharf merchant’s risk and expense, and the goods- 
• or warehouse as last aforesaid, twenty rfour hours’ having been landed at a dock the day after the 
.notice in -writing of his i-eadiness to deliver the ship was ready for dischai’ge, but after the con- 
goods: — Held, that to entitle him.self to notice signees were ready to receive 07i payment of 
-under this condition, the owner of the goods freight, and the goods having been detained for. 
must at the time of his offer be in a condition some time for dock charges, payment of "which 
I actually to take delivery thereof. Berrey^ford^. was refused: — Held, that it was for the jury 
Mirntgimterle, 17 Q. B. (N.s.) 379 ; 34 L. J., G. P. whether the consignees had complied with the 
41 ) 10 Jur. (is.s.) 823 ; 10 L. T. 814 ; 12 W. E. condition, or whether, if not, the shipowner had 
A060. j gone .beyond it in landing the goods, but that, 
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■after the ship’s arrival, the ship is entitled to 
discharge the goods on the quay. The merchant 
<lid not demand delivery of the cargo within the 
twenty-four hours, and it was landed on the 
quay T—Held, that the custom was not incon- . 
sistemt with the terms of the bill of lading, and i 
that therefore the merchant was bound to pay j 
the expenses incurred in weighing ont the cargo j 
and the quay rates. Aste v. Stuvwre, 3 Cab. & 
E. P>23, n. Eeversing S. dt, 1 Cab. & E. 810. | 

Goods were shipped under a bill of landing at 
Calcutta to be delivered in like good order and 
condition from the ship’s tackles at the port of 
London. On arrival in the port of London the 
consignee demanded overside delivery into 
lightei’s immediately from the ship’s tackles. 
The shipowner landed them on the dock wharf, 
and was ready to deliver them thence into the 
consignee’s lighters, but the consignee carted 
them" away, thereby becoming liable to certain 
■dock charges, which he paid. In an action by 
the consignee to recover the amount so paid, the 
juiy found that there was a custom for stcam- 
shi})s having a general cargo (the defendant’s 
shi]) being such) coming into the port of London 
•and using the docks, to discharge the goods on 
to the quay, and thence into lighters : — Pleld, 
that the custom found was not inconsistent 
with the terms of the bill of lading, and that 
the shipowner was entitled to discharge the 
goods on to the quay, and was not liable for the 
charge sought to be recovered. Marzetti v. Smithy 
49 L. T. 580 ; 5 Asp. M. C. 166 — C, A. Atfirming 
1 Cab. k E. 6. 

10. Jettison. 

See also XVII. AvERAG-E. 

Safety of life — Passengers throwing Cargo 
Overboard.] — Passengers, for the safety of their 
lives, may cast cargo overboard -vvithout being 
liable to "the owners of it. blouse's Case, 12 
€o. Rep. 63. 

Cargo — Jettison — Eights of Cargo Owner.] — 

'Where a ship is stranded by the negligence of 
her master, and a jettison of cargo is properly 
' made : — Held, that the cargo owners are entitled 
to general average contribution ; secus as to the 
shipowner. Strang, Steel A Co. v. Seott, 59 
L. J., P. G. 1 ; 14 App. Cas. '601 - 61 L, T, 597 ; 
38 W. E. 452 ; 6 Asp. M. C. 419— P. C. 

Eights and Eemedies of Cargo Owner in case 
cf Jettison considered.]— 


n. Bale, Assignment, and Mortgage. 

Sale on the Hypothesis of its Existence.]— 
Merchants at Smyrna chartered a vessel, and 
loaded it at Salonica with a cargo of Indian 
corn. The bill of lading was indorsed by them, 
and sent, together with the charterparty, to B., 
their agent in London, with instructions to sell 
the cargo on their account. They also, through 
B., insured the cargo “ at and from Balonica to 
the port of discharge in the United Kingdom,” 
“corn wnarranted free fj’om average, unless 
■general, or the ship be stxanded.” Corn factors 
in Ijondon were accordingly, on the 1st May, 
1S4S, employed by B. to sell the cargo, and they 
sold it to G. on the 15th May. The boughfnote 
stated that C. had bought of them a cargo of 
about I, ISO quarters of Salonica Indian corn,’’ 


&:c.,,“of a fair average quality when shipped,” 
kc., “ 27s. per quarter free on board, and includ- 
ing freight and insurance to a safe port in the 
United Kingdom ; ” “ payment at t’wo months 
from this date, or in cash, less discount,” <fcc., 
upon handing shipping documents.” The 
vessel sailed from Salonica wnth a cargo de- 
scribed in the bought note, and wms obliged to 
put into Tunis in distress. It w^as there found 
that from the heated and damaged state of the 
corn it was unfit to be carried farther, and it 
was consequently unshipped, and sold by the 
captain on the 24tli A})riL The parties interested 
in the cargo wej-e ignorant of these facts till 
after the sale to C. : — Held, that the contract 
was for the sale of a cargo supposed to exist and 
to be capable of Transfer, and that, as it had 
been sold and delivered to others before the 
sale to C., the corn factors were not liable, 
Cinduvier v. llastte, 5 H. L. Cas. 673 ; 25 L. J., 
Ex. 253 ; 2 Jur. (N.S.) 1241— H. L. (E.) 

Assignment — Appurtenances.”] — B., being 
entitled to a moiety of a ship engaged in the 
whale fishery, executed a bill of sale of such 
moiety, together with a moiety of the tackle of 
the ship and the appurtenances to the ship 
belonging to H., for the purpose of indemnifying 
him against certain bills accepted by H, to 
accommodate B. : — Held, that the cargo did not 
pass under the word “ appurtenances.” Langton 
V. Horton, 5 Beav. 9: 6 Jur. 357. S, 0. on 
another point, infra. 

Bankruptcy, Order and Disposition.] — 

A. was the owner of a ship which, in March, 

1 1857, sailed for the coast of Africa, and in May 

and July she w^as supposed by him to be upon 
that coast, completing her cargo of palm-oil, and 
it was also expected that she would be home 
again about October. On the 11th of November, 

1857, the ship had not arrived, and A. assigned 
the cargo to B. ; and on the 23rd of January, 

1858, B. sent by post, to the captain, notice of 
such assignment. This notice never reached the 
captain. The ship remained on the coast of 
Africa till the 12th of February, 1858, when she 
set sail and arrived at Bristol on the 14th of 
April. A. had become bankrupt on the 1st of 
March, 1858, and when the ship arrived his 
assignees claimed the cargo : — Held, that they 
w'ere not entitled to it, as there had been no 
default upon the part of B., and as, therefore, 
the cargo could not be said to be in the posses- 
sion of A. at the time of his bankruptcy, as 
reputed owmer, by the consent and permission of 
the true owner. Anraman v. Bates, 2 El. k EL 
456 ; 29 L. J., Q. B. 78 ; 6 Jur. (N.S.) 294 ; 1 
L. T. 322. 

A., by deed, assigns the cargo of two ships to 

B. and C., but has no charterparty or bill of 
lading to deliver to them. On the arrival of 
one of the ships, he assigns to another person, 
and afteiwvards commits an act of bankruptcy : 
— Held,' that B. and C., not having been ready 
to take possession of the ship on her arrival, had 
thereby permitted A. to continue reputed owner « 
under the statute 21 Jac. 1. Bhllpott v. 
Williams, 2 Eden, 231. 

Advance on Cargo — Consignee for Sale — Eien 
of Vendor.] — A. being interested in .a moiety of a ; 
cargo; and having entered into a contract with ■ 
B. to let= him have half his share, wrote to 0. 
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and D., tlio consignees, informing tliem and 
authorising them to sell the cargo, and carry the 
proceeds to their separate accounts. The con- 
signees acted upon this, and made advances to 
B., and B. also charged his interest in favour of 
E. It had been agj-eed between A. and B. that 
they should pay for the cargo by two bills’ 
each to be paid by one of them. B. did not pay 
his bill. It did not appear whether A. had paid 
it or not Held, that A. had no lien on the 
proceeds of B.’s share, either as against him or 
as against C. and D., or against E. Ilolroyd v. 
Gri-^tha^ 3 Drew. 428. 

Consignee — Bills drawn against Cargo — - 
Lien.] — The general lien of a consignee cannot 
be set up in opposition to a positi Ye appropria- 
tion by the consignor of cargo to the payment of 
specified bills of exchange. Frith Y. Forhes, *^2 
L, X, Ch. 10 : 8 Jnr. (N.s.) 1111 ; 7 I.. T. 261 ; 
U W. B. 4— L.JJ. 

Direction to pay out of Proceeds — Lien.]— A. 

consigns a cargo to B., with a direction to pay 
to C., out of the proceeds, a sum of money, 
and writes C. to that effect ; C. has no lien on 
the proceeds. Heyuoood^ Fxjyavte^ 2 Bose, 355. 

Of future Cargo — Lien for Purchase-money 
supplied.] — Under an assignment of a ship and 
her present and future cargo, freight and earn- 
ings, by the owner, for securing to the assignees 
all moneys which they had advanced, or might 
become liable to pay, on account of the vessel 
and her cargo, which they had furnished the 
means of purchasing ; — Held, that the assignees, 
who were also the ship’s agents, were entitled to 
, retain a bill which was given for the purchase of 
part of the homeward cargo, and was x’emitted 
but not indorsed to them by the owner ; not- 
withstanding he denied that it was remitted in 
payment, and stated that they had not paid, 
and, contrary to an express understanding, had 
left him personally liable to some of the debts 
incurred in fitting out the vessel ; and an injunc- 
tion which had been obtained by the assignees, 
restraining an action of trover for the bill, was 
continued until the hearing. Curtu v. Auhe}\ 

1 Jac. & Walk. 526. 

Execution Creditor.] — Equitable assignment 
of a future cargo (whales to be caught), per- 
fected by possession taken on the ship’s arrival, 
held good as against an execution creditor. 
Lmiyton Horton^ 1 Hare, 540; 11 L. J., Ch. 
299. 8,C.^ on another point, supra. i 

Eraud — Bills accepted against Cargo— Sub- 
sequent Sale.] — A. chartered a ship in his own 
name, and consigned it to B, in Cuba, under 
an agreement that B. should ship goods and 
consign them to A., and that A. should accept 

B. ’s bills for their value. After A. had accepted 
bills on the faith of the agreement, B. sold the 
cargo to C., who had notice of the terms of the 
charterparty, and that it ^Yas consigned to 
another person : — Held, that assuming that the 
fact of A.’s appearing principal on the charter- 
party made it incumbent on C. to ascertain the 
relations between A. and B., yet that, as B. was 
actually the principal, and not the agent of A., 

C. could safely deal with him for the cargo, 
and that the circumstances ■ that B. had com- 
mitted a . fraud on A. did not, prevent 0. from 

v , obtaining a good title to the goods.' v. 

Tff\$^ 15 Beav; 577* ' . 
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A merchant , in Cuba sold part of a cargo- 
shipped by him to B., and G. (who was A.’s 
correspondent in England), being informed 
thereof by B., made no claim until four months 
afterwards, when he insisted on a paramount 
right over B. to the cargo : — Hchl, that eveni 
assuming he had originally such right, his con- 
duct had been such, that ii court of equity 
would not allow him to enforce it against B* 

m 

Sale by Consignor — Property in Consignor or 
Consignee.] — When by a bill of lading goods are 
made deliverable to the shipper, or his order, 
and not to the consignee, the jus disponendi, or 
control over tiie property in the goods ship[)ed. 
remains with the shippers, although the invoice 
states that the goods wure shippeti on account 
of and at the risk of” the consignee : such state- 
ment being not conclusive, of itself, that the 
right to the possession of, as well as the property 
in, the goods w'as intended to be iinconditioiiaily 
passed to the consignee. Shepherd v. llhrrison^ 
40 L. J., Q. B. 148 ; L. B. 5 H. L. 116 ; 24 L. T' 
857 ; 20 W. R. 1 ; 1 Asp. M. C. 66— H. L, (E.) 

The burtlen of shewing the existence of a 
diiferent si ate of things lies with the person who 
contradicts what would be the ordinary legal 
conclusion from the transaction. Ih, 

Purchaser taking Eisk of Voyage.] — C. agreed 
with P.to ship on board a vessel a cfirgo of fresh- 
W'ater Ice, and to despatch the vessel with all 
speed to any ordered port in the United Kingdom, 
“the vendor forwarding bills of lading to the 
purchaser, and upon receipt the purchaser takes 
upon himself all risks an(l dangers of the seas ” : 
and purchaser agreed to buy and receive the ice 
on its arrival, and pay for it in cash on delivery, 
at the rate of 20.v. a ton of 20cwt,, weighed on 
board during delivery. The vessel wa.s lost 
during the voyage by risks and dangers of tlie 
seas within the meaning of the agreement, and 
after the receipt by the purchaser of the bills of 
lading. The vendor having brought an action 
against the purchaser to recover the value of the 
cargo Held, that he was entitled to recover. 
OaMe V. Flayford, 41 L. J., Ex. 44 ; L. B. 7 Ex. 
98 ; 26 L. T. 315 ; 20 W. Ii. 440 ; 1 Asp. M. C. 
255— Ex. Ch. 

Delivery of Clean Bill of Lading — Mon- 
acceptance of Bill of Exchange by Purchaser.] 
— In January, 1868, C. &: Co. contracted to pur- 
chase 1,400 quarters of rye, then at Salonica, 
from the plaintiffs, at 41 a\ per quarter, free on 
board, March shipment, the plaintiffs finding the 
vessel. The plaintiffs having chartered the 
“ Agatha,” the captain on loading her informed 
the bank that she would take from 200 to 300 
quarters of rye bej^ond that t>rdered by the defon- 
daiits. The plaintiffs, being unable to obtain 
any rye, purchased seventy quarters of maixe to 
make up the cargo. The rye and maize w'cre 
shipped, on board, and one bill of lading was matle 
out for both rye and maize and sent to the plain- 
tiffs. The maize was then offered to the defen- 
dants, and two invoices and two bills of exchange 
: wore made out, one for the rye, the. other for the 
i maize. The defendants, who refused to have 
' anything to do with the maize, had in the mean- 
' time sold the rye to C., but 0., on finding there 
was not a clean bill of lading, refused to accept 
either it or the bill of exchange. The plaintiffs on 
, being informed of this informed the defendants, 



! the Tnaize from the '- Cbi'cntri/ y. 37 Lr J., Oh. oU ; Xj. K. 4 

56 , and shortly after- ; Eq. 4:93 ; 16 W, K. 304, • 

'L Co OT^thSr ^ Sale of Cargo to ineluae Cost Treight and 

.ioneci ina?z?e to «s or “r 

thereon to be at our y, XL Chaetebpabiy, supi^ 

'jQ delivered so as not ^^>1. 237. 

ig and delivery of the Risk-— Agreement to Insure, j— An agree- 

v^ery of a clean biU of purchase of a cargo of" oats to be 

condition of the coii- |jy ^he Eras,” a German ship, at Arch- 

been ready to pjiy all stiiralated that the seller should pay “cost 

; maize lieing included insurance to London or the east 

I also absolutely and Great Britain according to charter- 

the rye m time ; and p,^j.^y ^ ^ ^ payment to be made in Loudon on 
.cnt delivery to entitle invoice and in exchange for shipping 

for non-acceptance. After the agreement was made war 

toxoan. 61 Lt. 1. i5;5b ; France and Germany was declared : — 

Held, that the seller was bound to insure against 
„ , . „ war risk ; and that having refused to do so, the 

Purchaser of Cargo— p^i^chaser was entitled to rescind the contract, 
.gram cargo was sold 10 Ct. of Sess. Cas. (4th ser.) 

baser should have the j '> 

\ United lungdom to 

t, and bills of lading Delivery Order of Cargo to arrive — Bankruptcy 
*s without consulting — Lien.] — On the 20ch of August, 1857, B., the 
rt of delivery : — Held, senior partner of a firm of Bristol merchants 
t recover against the and shipowners, being then in London, delivered 
ig the cargo. Kmxy, to the plaintilf,' for valuable consideration, a 
; Bateman v. Green, delivery order, directing H., one of the partners 
of B., then at Bristol, in whose name the wharf- 
age business of B.’s firm at Bristol was carried 
r,]— -When an unpaid on, to deliver to the order of the plaintiff “fifty 
[er a contract of sale tons of palm oil out of the first of our ships 
,ng the goods deliver- which shall arrive, whether it be the ‘ Glenelg,’ 
us such bill of lading ‘ Arab,’ ‘ Mary Ann B.,’ or ‘ Victory.’ ” On the 
ands for his own pro- following day the Bristol firm suspended pay- 
the vendor s lien only, ment, and their affairs were wound up, under 
lakiiig default in pa}-'- the- provisions of the arrangement clauses of the 
;res a right of disposing bankrupt act, by deed of assignment, dated 
:ast as the purchaser the 8th of September, 1857, of which the defen- 
^ iS'/iwAn’, 45L. J., G. F. dants were trustees. The deed provided that 
h 492 ; 24 W. E. 100 ; no creditor having a specific lien or security for 
his debt, who executed the deed, should be pre- 
iudiced as to his security. Notice of delivery 
Id Bills of Lading.] — I order was given to the defendants at latest on the 
from B., a firm at .^th of September. The first of the ships named 
agent in this country, the order which came to port arrived at Bristol 
goods, with a notice o^. the 23rd of October, 1857 ; but of her cargo 
m for the price at six ^^ly twenty-seven tons of palm oil remained 
5 office, A. -was met by unaffected by contracts for sale, entered into by 
[ to him for his accep- b.’s firm before the date of the delivery order 
s drawn upim him in Held, that the delivery order was an assignment 
le bill of lading, which of and a valid security upon fi.fty tons of palm 
ichange. A. accepted op^ the first that should arrive belonging to the 
:erwards deposited the ijj-m of B. & Co., in the ships named in the order, 
jcurity for an advance, Jiayner v. Harford, 27 L. J., Ch. 708 ; 4 Jur. 

: insurance upon the 703 ; 6 W. E. 743. 

in his own name, C. 

th the original policy Quantity Stated in Bill of Lading.]— XJ}>on a 
led other goods besides purchase and sale of com afioat, made before the 
having become bank- arrival in England of the shipping documents, 
Lp his acceptance, the the written contract was in form. “ for the pur- 
and C., on the ground chase of the cargo per ‘ Frima Donna,’ ,from 
bad been imp roperly Ibraila, now at Queenstown, as it stands, consisting 
A..’s hands irregularly, of about 1,300 quarters Ibraila Indian corn, at the 
ge, and contrary to an price of 30.<f. per imperial quarter, free on board, 
3 t India merchants not including freight and insurance to a safe port in 
ing of goods until the the United Kingdom the quantity to be taken 
ceptances on account from the bill of lading, and measure calculated 
lleged custom of trade at 220 quarters =100 kilos. Payment, cash on 
xl was not established handing shipping documents ” Upon the arrival 
ff business : and that of the bill of lading, it was found to be expressed 
le assignee for value, as for a shipment at Ibraila, of “ 1,667 quarters ; 
by the unpaid vendors. [ quantity and quality unknown to the master.” 



SHIPPING— XY. Cargo. 


Whereiipon the vendee paid to the vendor as for 
1,667 quarters, deducting freight on that number 
of quarters ; but on delivery it was found that 
the cargo really contained only 1,614 quarters : — 
Held, that the construction of the contract was, 
that it was a sale of the cargo, whatever it might 
be, at a price which was to depend upon the 
amount which should be found stated in the 
bill of lading when it should come to hand, and 
not upon the real amount of corn ; that the pur- 
chaser took the chance of the cargo really turning 
out more or less than mentioned in the bill of 
lading ; and that he could not recover for a short 
delivery. Covas v. Bingham-^ 2 El. ifc Bl. 836 : 2 
C. L. E. 212 ; 23 L. J.,‘ Q. B. 26 ; 18 Jur. 596. 
And see XIII. Fbeigbt, Immanuel (^Owners of) 
V. Glenlwlm^ ante, col. 425. 

Adverse Claimants to Cargo.] — See XII. Bill 
OF Lading- ; 5, Indorsement, Assignment 
AND Transfer, ante, cols. 343, seq. 

Payment — Tender by Vendor of One of a Set 
of Bills of Lading.]— Where by the terms of the 
contract for sale of goods to be shipped, payment 
is to be made in exchange for bills of lading 
of each shipment, the purchaser is bound to pay 
when a duly indorsed bill of lading, effectual to 
pass the property in the goods, is tendered to him, 
although the others of the set of three bills of 
Jading are not tendered or accounted for. If he 
refuses to pay he does so at his oyvu risk as to the 
bill of lading tendered being effectual or not. 
Sanders y, Maclean^ 52 L. J., Q. B. 481 ; 11 Q. B. D. 
327 ; 49 L. T. 462 ; 31 W. E, 698 ; 5 Asp. M. 0. 
160— C. A. 

Contract to Deliver f. o. b.]— Semble, a char- 
terer who buys goods f. o. b. is liable for the cost 
of putting them on board. Glengarroeh Iron 
Steel Co, V. Cooper 22 Ct. of Sess. Cas. (4th ser.) 672. 

Successive Mortgages of Whaler’s Oil Cargo 
— Priorities — Oil Transhipped.] — The owner of 
a vessel made a mortgage of it and of the cargo 
in London to A., whilst the vessel vras on a 
whaling voyage to the South Seas, subject to two 
prior mortgages thereof, and the third mortgagee 
forthwith gave notice of his mortgage to the two 
prior incumbrancers. The master of the vessel 
afterwards putting into Sydney transhipped the 
oil taken in the voyage to another vessel, con- 
signed to consignees in London, who honoured 
his bill of exchange on them upon having a lien 
on the consignment. The mortgagor induced B. 
to advance him 1,000Z. on a mortgage of the cargo 
so transhipped, and consigned without notice of 
any other charge thereon except the lien of the 
consignee. B. gave notice of his mortgage to the 
consignee. A., as soon as he knew of the con- 
signment (but subsequent to B.’s notice), gave 
notice to the consignee of the mortgage to him ; 
and after such notice the consignee, after satis- 
fying his own lien, paid over the balance of the 
proceeds of the oil to B. : — Held, that A., having 
done ail he could do towards possession, was 
entitled to priority over B. Feltham v. Clarity I 


under an agreement that it -‘had been shipped in 
good and merchantable condition ” : — Held, the 
sale good, though the corn shipped was not in 
good and merchantable condition for a foreign 
voyage. Diclisoji v. Zlfmia, 10 C. B. 602. 

Sale of Cargo— Passing of Property.] — B. at 
Bristol sent to L. at Plymouth, asking for samples 
of barley and for an offer of a eaigo. L. sent 
samples offering to sell 400 or 500 quarters at a 
speciffed price, f. o. b., at Kingsbridge. B. 
accepted L.’s offer, and L. wrote for particulars 
of the vessel to be sent, in order to insure. L. 
sent a charterparty of the vessel made out in L.’s 
name. The vessel was loaded, and 'L. received from 
the master a bill of lading by which the barley was 
deliverable at Bristol to order of L. or assigns on 
payment of freight. Subsequently L. left the bill 
of lading unindorsed and invoice at B.’s counting- 
house. A dispute arose as to the quality of the 
barley, but B. did not refuse to accept it. B. 
tendered the price of the barley to L., but L. 
refused to accept it, took away the bill of lading, 
and endorsed it to the plaintiffs. B., on the 
ship’s arrival, claimed and obtained part of the 
barley ; but the plaintiffs claimed and obtained 
the rest, paying freight : — Held, in trover, that 
no property in the barley passed to the defendant, 
and that the plaintiffs were entitled to recover. 
Wait V. Baler, 2 Ex. 1. 

Mistaken Shipment — ^Befusal to accept.] — The 
plaintiffs, at Hew York, contracted to sell and 
deliver 1,000 quarters of wheat to the defendants 
at Bristol upon the terms “cost, freight, and 
insurance.” By mistake they shipped, by sailing 
vessel, a cargo of 2,000 quarters of wheat to K. at 
Bristol. They also forwarded by steamer to K. 
at Bristol a bill of lading and policy of insurance 
of the whole cargo of wheat. This policy was 
“free from particular average.” K., at the 
request of the plaintiffs, accepted a bill, of 
exchange drawn upon him by them for the price 
of the 2,000 quarters. The defendants afterwards 
refused to accept the 1,000 quarters from K. : — 
Held, in an action against the defendants for refus- 
ing to accept the 1,000 quarters, that the plaintiffs 
were not ready and willing to deliver the 1,000 
quarters to the defendants within the terms of 
the contract. Hichox v. Adams, 34 L. T. 404 ; 3 
Asp. M. C. 142. 

Actions for Possession of Cargoes in England 
and in France— Election as to Tribunal.]— An 
action was brought in this country by an English 
company against French merchants for the 
delivery of the cax’goCvS of certain ships or, in the 
alternative, for damages and for an injunction and 
a receiver. When the act-ion was brought the 
ships were in British waters, but they were after- 
wards removed, by order of the defendants to 
French waters, and the defendants bad taken 
possession of the cargoes. P]o<*e!*dings had been 
instituted by the plaintiffs in a French court for 
recovery of the cargoes. The English action 
comprised a claim for the cargo of one ship which 
was not claimed in the Freimh action. Motion 
by the defendants that the plaintiffs should be 
ordered to elect whether they would proceed in 
the English or in the French action refused. 
Permian Guano Co, v. BocluooldU 52 L. J., Ch. 
714 ; 23 Ch. B. 225 ; 48 L. T. 7 ; 31 W. E. 851 1 
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assigncd to B. the cargo of a ship belonging to 
him, and then supposed to be about to sail to 
England from Africa. If B. had sent notice to 
the master of the assignment, it would have 
reached him before February 12, 1858, the day- 
on which the ship sailed. B. did not send notice 
until January 23, 1858, and the notice never 
reached the nuister. On April 1 J, 1858, the ship 
arrived, and the master, cm receiving notice of 
the assignment, delivered the cargo to B., notwith- 
standingnotice from A.’s assignees in bankruptcy : 
— Held," that B. was entitled to the cargo. Acra- 
mati V. .Batea, 2 EL^k: EL 456 ; 29 L, J., Q. B. 78 ; 

6 Jur. (N.S.) 294 ; 1 L. T, 322. 

Mortgage o’f Cargo—Kotice—Eeputed Owner- 
ship.] — London sub-mortgagees of shipments 
from China sent by the next mail notice of the 
mortgage to the persons in possession. They 
became" bankrupt before the notice reached its 
destination. There was another mail route by 
which the notice might have arrived earlier, but 
not before the bankruptcy: — Held, the notice 
was sufficient to take the goods out of the mort- 
gagors’ reputed ownership. XeUall, & 2 )artc\ 1 
jbe G. 352. 

Bankruptcy of Mortgagor — Order and 

Disposition.] — Mortgagees of a cargo on board a 
ship on the coast of Africa, sent no notice of their 
security to the captain for two mouths after the 
date of the mortgage, and the captain received no 
notice until the mortgagor was bankrupt : — Held, 
that there was a prirnd facie case for an applica- 
tion, ex parte, for a sale of the cargo as being in 
the order and disposition of the bankrupt. Luea,% 
£ie parte, Qicyer, In re, 3 I)e G. & J. 113. 

Eight of Holder of Bill of Lading— Mortgage.] 

— Goods which, by the terms of the bill of 
lading, have been carried upon a nominal 
freight, can be lawfully demanded, by the holder 
of the bill of lading, on payment of that amount. 
Xeitk V. linrroim, 46 L. J., C. P. 8U1 ; 2 App. 
Cas. 636; 37 L. T. 291 ; 25 W. 11. 831 ; 3 Asp. 
M. C. 48i-H. L. (E.) 

The owner of a ship cannot, by his subsequent 
acts, give to his mortgagees, as against the holder 
of a bill of lading, rights different from those 
possessed by himself under it. Ib. 

Bill of Lading — Pledge — Execution Creditor — 
Ee-delivery of Goods to Pledger — Scotch Law.] — 
In the law of Boot! and, as in tlie law of England, 
a pledgee may <leliver the goods to the pledgor 
for a limited purpose without thereby losing his 
rights under the contract of pledge. The pledgees 
of a bill of lading representing a specific cargo 
were under contract to sell a larger quantity of 
goexis to a third person; The pledgees returned 
the bill of lading to the pledgors to obtain 
delivery of the goods and sell on the pledgees’ 
behalf, and account for tlie proceeds towards 
satisfaction of the debt. Held, that the pledgees’ 
security was not affected, and that they were 
entitled to the proceeds of the cargo, as against 
the diligence of general creditors of the pledgors. 
Mirtti We,Htern Bank v, Poynter, [1895] xl. 0. 

; 11 E. T3 ; 22 Ot. of Sess. Cas, (4th ser.) 1—1 
H. L. (Sc.) 

Bight to Goods ou board belonging to Bank- 
Tupt 2£astet— Shipowner ox Assignees.] — B., 
captain of a ship bound to the East Indies, and 
owner of the cabin furniture, deserts the ship on 
ilae voynge ; the command is taken by the mate, 
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who is confirmed in his position as master by the 
owners. On the voyage home, D., being indebted 
to the owmers, authorises them in writing to keep 
possession of the furniture on the ship’s arrival, 
as security for their debt. The ship arrived on 
December 5 : a fiat in bankruptcy against D. 
issued on December 18 on an act of bankruptcy 
committed on December 2: — Held, that D.’s 
assignees could not recover in trover against the 
shipowner for the furniture. Belcher y, OldJieW, 
8 Scott, 221 ; 6 Bing. (K.C.) 102 ; 9 L. J., C, P. 
34 ; 3 Jur. 1194. 

Sale by Court of Salved Cargo,] — Bee The 
Kathleen, infra, col. 670. 

12. Action for Loss, Detention, Damage 
OR Non-Delivery. 


Consignor or Consignee.] — By a bill of lading, 
the captain undertook to deliver goods therein 
s])ecified for the consignor, and in his name, to 
the consignee. At the time of shipment the 
consignee had no property whatever in the 
goods Held, that an action against the owner 
of the ship for damage done to the goods by their 
being imperfectly stowed must be brought in the 
name of the consignor, although the consignee 
had insured the goods, and advanced the pre- 
miums of insurance before the ship arrived. 
ge 7 vt V. Morru, 3 B. & Aid. 277 ; 22 E. E. 382. 
See also The Marathon, infra, col. 970. 

A consignee of goods has such a right of pp- 
perty in the goods consigned to him, as to main- 
tain an action of assumpsit against the shipowner 
for non-deli very of the goods. Trotison v. Bent, 
S Moore, P. 0. 419. 

A., as captain, by a charterparty between him- 
self and B., agreed to receive a cargo from the 
agents and assigns of B., and B. agreed to pro- 
cure the .same ; A., having received a cargo 
aboard, signed a bill of lading, stating the goods 
to have been shipped by order of C., and to be 
delivered to his order," and freight to be paid 
according to the charterparty. In an action for 
negligence in stowing the goods, brought by C. 
against A., held that C. was only an agent, and 
that the action should have been brought in the 
name of B. Moores v. Hopper, 2 Bos. & P. (N.R.) 
411. 

Amount of Interest.]— A., a resident at Naples, 
sent an order to M. & Co., hardwaremen at Bir- 
mingham, to despatch to him certain goods, on 
insurance being effected. Terms, three months’ 
credit from the time of arrival. M. & Co. having 
marked the package with A.’s initials, despatched 
the goods by the canal to Liverpool, and effected 
an insurance declaring the interest to be in A. 
At Liverpool the goods were delivered by the 
agent of M. & Co. to the owner of a vessel bound 
to Naples, through w’hose negligence they were 
damaged : — Held, that the property in the goo(;ls 
vested in A, as soon as they were despatched 
from Birmingham, and that the terms of the 
order did not make the arrival of the goods at 
Naples a condition precedent to A.’s liability to 
pay for them, and that he might therefore main- 
tain an action for an injury done to the goods 
through the negligence of the shipowner. Fra- 
qano v. Long, 4 B. & €. 219 j 6 D. & R. 283 ; 3 
L. J. (o.s.) Q. B. 177 . .. 

Where S. bad been in the habit of making 
consignments of goods to the plaintiff, to be sold 
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an action for their loss, though the goods be the 
property of the consismee. Dimlo]) v. Lambert^ 
6 01. &F. 600. 

Shipowner Estopped from Denying that Con- 
tract made with Mm.] — A company owned a line 
of steamers called the ‘‘Monarch Line,” running 
between New York and London. A. was in the 
habit of shipping goods on steamers running on 
this line. A. shipped goods on a steamer at New 
Y’ork and received a bill of lading made out in 
the ordinary form given by the company for goods 
shipped on their steamers, save that it had the 
words “ extra steamer ” added after the words 
“ Monarch Line of Steamships.” At London an 
overside release for the goods w'as signed and 
given by the company’s agent to A., and the 
freight received by them from A. : — Held, in an 
action by A. against the company for non-<lelivery 
of the goods that the company were estopped 
from saying that the contract of shipment was 
not made with them. Herman v. Iloyal Exchange 
Shipinng Oo., 1 Cab. & E. 413. Affirmed in C. A. 

Ship Demised — Supplementary Action,] — 

Action for loss of goods carried in defendant’s 
ship ; defence, ship demised to another ; supple- 
mentary action against the latter ; conjoinder of 
actions ; issues directed in both actions. Loyidtm 
aaid Caledoman Marine Insurance Co. v. London 
and Edinburgh Shipping Co., 5 Gt. of Sess. Cas, 
(3rd ser.) 9S2. 

Charterer or Shipowner — Third Party Order.] 

— A cargo owner sued the charterers of the ship 
for damage to cargo. Defendants applied for 
leave to serve a third party notice on the ship- 
owner, alleging that the damage was caused by 
the unseaworthiness of the ship. Speller v. 
Bristol Steam Earigation Co., 50 L. T. 419 ; 

, W. K. 670 ; 5 Asp. M. 0. 228. 
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c, Proof of Loss or Hegrliisreuce. 

la tlaloadiag-] — Where goods were landed 
according to the custom of the port of London, 
on one of: the quays of the Victoria Lock, and 
the dock company loaded the lighter, and it was 
proved that although all the bales were landed 
on the quay one of them w^as lost and ^vas never 
put upon the lighter : — Held, that by the terms 
of the bill of lading, “goods to be delivered from 
the ship's deck, where the ship’s responsibility 
shall cease.” the shipowner’s liability was over, 
ami that he was therefore not liable for the non- 
<leliverY of the missing bale. Petrococliino v. 
Jioft. 4k L. J., 0. l\ 214 ; L. R. 9 0. P. 855 ; 30 
L. T. 840. 

Primd facie Evidence.]— In an action against 
the owner of a chartered vessel for negligence, in 
consequence of which the plaintiffs goods were 
lost, the non-arrival of the vessel at her destined 
port is not even prima facie evidence of negli- 
gence. Boymn v. 1 Stark. 23G. 

Burden of Proof.] — See JBecltford v. 

Clerh\ 1 Keb. 830, supra, col. 332, and Cases, 
infra, cols. 555, 556. 

Loss by Perils of the Sea — Negligence — 

Onus of Proof,] — In an action brought by a shipper 
against a shipowner for damage to the goods 
shipped under a bill of lading, containing the 
usual exception of damage or loss by perils of 
the sea, upon the shipowner showing that the 
loss was w'ithin the exception, the onus of proving 
that, the loss was occasioned by the negligence 
of the shipowners servants is on the shipper of 
the goods. ]pd7,sv)7i v. The Xantlio, supra, col. 
329. discussed. The Glendaeroch, t)3 L. J., Adm. 
89 ; [1894] P. 226 ; 6 R. 68G ; 70 L. T. 344 ; 7 
Asp. M. 0, 420— G. A. 

Interrogatories.] — In an action for non- 

deli verv of cargo the defendant admitted non- 
delivery, alleghig that deliveij was prevented 
by excepted perils. The plaintiff delivered inter- 
rogatories for the purpose of shewing that the 
shi|> sank in consequence of a sea cock being 
negligently left open Held, that such inter- 
rogatories Vere not admissible. GrumhrecM v. 
Forry, 32 W. R. 558— C. A. Affirming 4-9 L. T. 
570 :*5 Asp. M. 0. 176. 


As to Condition of Goods.]— In a suit against 
shiiKwvners for damage to cargo, the onus is upon 
the shipper to shew in the first instanee that the 
goods were shipped in good order and condition 
before he can call upon the shipowners to shew 
ex(‘.use for the injury done to the goods. The 
Frosj)enne Fahmih 29 L. T. 622 ; 2 Asp. M. C. 
1 58 , 

There is no rule of law by which the consignee 
of goods under a bill of lading stating the goods 
to have been shipped in good order and condi- 
tion, but containing the words “quantity and 
quality unknown.” is bound to shew that the 
goods were shipped in good order and condition, 
or fail in his suit against the shipowner for 
damage done to the cargo ; but failing proof of 
the condition of the cargo when shipped, the 
consignee is bound to shew that the damage 
which it sustained is traceable to causes for 
which the shipowner is responsible. The Ida, 
32 L. T. 541 : 2 Asp, M, C. 551—?. C. And see 
ante, col. 319 et seq. 


Stowing.] — In an action against the proprie- 
tors of a steam-vessel to recover compensation 
for damage done to goods sent by them as 
carriers, if, on the whole, it is left in doubt what 
the cause of the injury was, or, if it may as w^ell 
be attributable to perils of the sea as to negli- 
gence, the plaintiff cannot recover ; — but if the 
perils of the sea require that more care should 
be used in the stowing of the goods on board 
than was besto\ved on them, that will be negli- 
gence for which the owners of the vessel will be 
answerable. Muddle v. Stride, 9 Car. & F. 380. 

Management of Boiler.]— Where damage wuxs 
done to the cargo of a steam-vessel, by water 
escaping through the pipe of a steam boiler, in 
consequence of the pipe having been cracked by 
frost, : — Held, that this was not an act of God, 
but negligence in the captaiix in filling his boiler 
before the time of heating it, although it was the 
practice to fill over-night when the vessel started 
in the morning. Siordet v. Mall, 4 Bing. 607 ; 

1 M. k P. 561 ; 6 L. J. (O.S.) C. F. 137 ; 29 R. B. 
651. 

Delay in Taking in Stores.]— The master, 
whilst waiting for cargo, omitted to take in 
sufficient stores and provisions for his voyage, 
and whilst subsequently taking in such provi- 
sions and stores the frost set in, and the ship 
was frozen in port, and detained from the 
beginning of October until the breaking up of 
the ice in the ensuing year -Held, that the 
owners of the ship were responsible to the owners . 
of the cargo for any loss accruing from such 
detention ; it being, by maritime iaw,^ the duty 
of the master to convey the cargo to its port of 
delivery with all expedition ; and if by neglect- 
ing to avail himself of all fair opportunity the 
veyage is delayed, and damage accrues to the 
owne'rs of the cargo, the owners of the ship are 
liable to make good the loss. The Wilhelm, 14 
L. T. 636. 

Incorrect Entry at the Excise.] — Where a 
consignee w^as not ready to receive a cargo con- 
sisting of rums, and the owners of the ship, being : 
desirous to get her cleared, unloaded the cargo, 
and incori'ectly entered it at the excise, in con- 
sequence of which the cargo was seized : — Held, 
that the shipowners were not liable to the con- 
signees for the non-delivery of the cargo, as the 
bill of lading did not properly desciibe the same. 
Shirwell v. Sha:ploeh, 2 Chit. 397. 

Seizure of Goods and Acknowledgment of 
Master.]-— In an action against the master for 
not safely conveying goods consigned to the 
plaintiffs at a foreign port agreeably to bills of 
lading, evidence that the goods w'ere seized in 
another foreign port, coupled with a letter of 
the master, in which he acknowledged that he 
was accountable for the goods, agreeably to the 
tenor of the bills of lading, is sufficient to 
warrant the jury in finding for the plaintiffs. 
Cullen V. MaeAlpine, 2 Stark. 552. 


Mate’s Receipts.] — The plaintiff having ver- 
bally chartered a ship to carry iron from Glas- 
gow to Swansea, the ship was loaded wdth iron 
brought by the plaintiff from W. &: Co. The 
iron was weighed by the agents of W. k Co;, to 
whom the mate, gave a receipt signed by him for 
330 tons, but there was no bill of lading. On 
delivery at Swansea, tbe quantity of iron was 
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deposed, and was not contradicted, to the delivery than that stated in tt 
of all that had been shipped. The plaintiff of proving that the qi 
having paid on the fall amount of 330 tons to lading was not in fa 
W. & Co,, who refused to repay them the differ- owner, Mordey v. G 
ence, sued the shipowner for short delivery : — (4th ser.)410 \ ami 
Held, that there was no evidence of negligence as to burden of proof, 
in the shipowner, arid that if there had been, it jj^iisence of Crei; 
w'ould not be negligence causing loss to the 
plaintiff. BUUnlP. V. 30 L. T. 30. S’s 

Short Delivery of Cargo by Porters in the which cxc 

Mersey Bocks,] — The Mersey Docks Acts Con- liability tor loss or tU 
solidation Act, 1858, s. 3G, making the master or after landing, or by 
porters, appointed under that act to discharge iii judgment of the 
cargoes in the Mersey Docks, responsible for anj’’ destroyed l^v calling ; 
los^ damage, or injury sustained by the cargoes landed ; and the iacl 
discharged by them during the receiving, weigh- wifb negligence in th< 
ing, and loading off by the master porters or that the shipowners v 
their servants, does not in any way discharge 5". Burns, 20 Ct 

the shipowner from his liability existing before ^ Bags-Dn 

he delivers to the master porter, and his respoii- 
sibilitT for short delivery remains unaffected by 

•‘•,“1 «• ' fjs'i'-boi”?'. 

^ their contents ; and, i 

Defence— Ship and Goods Arrested for Bot- to shew that he has c 
tomry — Master Carrying on Goods without that the bags were ro 
Authority.] — Held, that to a count upon a bill of his part. Shanhland 
lading for non-delivery, a plea, alleging that the G^i’d ser,) 810. 
injury and damage could not be repaired, so as Cargo incapable i 

to enable the ship to proceed to its destination, delivery,] Scmhle,p< 

except at a cost exceeding what w'ould be the where in the ship 
value of tlie ship, after her repair, on her arrival, become unident 

and that no prudent owner would have incurred cotton become 

the expense ; and that the master acted impru- common of the bah 
dently, and without authority from the dofen- j.gspectiTC interests, 
dant: and that the detendant never had the g, jg ship 

control of the goods after the arrival of the vessel proportion in ai 

at the port of its destination, was ba,d aftei; ver- delivery. Smwthim. 
^Qt Bemon v. Biiiuuni, 6 Ex. hU ; lb L. J., q_ 737 . , 

Ex, lb9 : 14 Jiir. 218. ikt . raw p iiq . 7 
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Insurance Policy.] — Where goods destined to 
a foreign port arc captured in consequence of a 
deviation, the owners <jf the goods are entitled to 
recover from the owners of the ship only the 
prime cost of the goods, together with the ship- 
ping charges, and not the expense of effecting a 
policy of insurance upon them, without direct 
proof that the goods, at the time of the loss, 
were enhuneed in value beyond their first price, 
to the amount sought to be recovered for insur- 
ance. Parker v. 4 Camp. 112. 

Heglect to obtain Possession,] — Through the 
negligence of a pilot, not compulsorily taken, a 
vessel got aground in the course of the voyage, 
and part of the cargo (rice) was thereby damaged, 
and other parts it became necessary to throw 
overboard. The vessel subsequently put into 
the Mauritius for repairs, where the damaged 
portion was sold. On the arrival of the vessel 
at her port of discharge, the master, who was 
under the circumstances entitled to land and 
warehouse tlie c.argo, neglected to cause it to be 
assorted, and also wrongfully refused delivery to 
the consignee : — Held, that the consignee was 
entitled to damages for the goods jettisoned; 
for the goods sold at the Mauritius ; for the non- 
assortment of the cargo at Liverpool ; and for 
the loss of interest occasioned by the wrongful 
withholding of the cargo. In estimating the 
damages for non -delivery of cargo, the court will 
not take into account that the consignee might 
have prevented some damage if he had availed 
himself of 25 & 2(5 Viet. c. 63, ss. 70, 71, to 
obtain possession of his cargo ; that privilege 
being conditional upon the consignee depositing 
with the wharfinger the full amount claimed by 
the master. The yorway, 12 L. T. 57 ; 13 
W.B.296. 

Wrongful Detention of Cargoes— Eight of 
Wrongdoer to be reimbursed Freight and Landing 
charges.] — In an action by the plaintiffs claiming 
as consignees named in a bill of lading of certain 
cargoes and ilamages for detention, the defen- 
dants, who claimed the goods under a contract 
wdth the consignor, were allow'ed to receive and 
hold the goods pending trial, under a consent 
order, without prejudice. Ten months later a 
receiver was appointed. The court subsequently 
held that the plaintiffs w’ere entitled to the 
cargoes, and directed an inquiry as to damages, 
refusing to allow the defendaiits freight and 
landing charges paid by them. On appeal to the 
house of lords the freight and landing charges 
were allowed to the defendants, no order being 
made as to the terms of the inquiry. The chief 
clerk aw’arded damages as for wrori^il detention 
from the arrival of the cargoes until the decree 
of the court. Upon summons to vary the certifi- 
cate it •was held that the wrongful detention was 
from the arrival of each cargo to the appoint- 
ment of the receiver ; per Lords Watson and Mac- 
ixaghten — on general principles, notwithstanding 
the WTongM detention by them, the defendants 
were entitled to be reimbursed freight and land- 
ing charges. Peruvia7i Guam Oo. v. Breyf'iis^ 61 
L. J., Ch. 749 ; [1892] A. C. 166 : 66 L. T.536 ; 
7 Asp. M. C. 226--H. L. (E.) 

, d. Bamag'es. 

. Hailcet Value — Frice.]— The defendants, by 
charterparty, agreed with the plaintiff that their 
ship should, at a specified time, load 1,30Q tons 


of coal in the river Tyne, to be carried to Havre 
for the plaintiff. They broke their contract, 
and the plaintiff had, in consequence, first, to 
hire other vessels at an advanced freight, and, 
secondly, to buy 1,300 tons of coal at an enhanced 
price. He w'as unable, according to the custom 
of the colliery trade in the Tyne, to secure a 
cargo until he had chartered vessels to carry it. 
Ihe plaintiffs having sued the defendants in 
respect of both these heads of damage, they 
admitted their liability to pay the advanced 
freight, but denied that they were liable for the 
eiihanced price of the coal. At the trial the rise 
in price at the pit’s mouth was not disputed ; 
but it was not directly proved that there had 
been an equivalent rise at Havre : — Held, that 
the fact of the plaintiffs having paid the addi- 
tional price was prima facie evidence of damage 
to that extent, and entitled him, in the absence 
of evidence to the contrary, to recover. Feather- 
dmi V. WiWamm. 42 L. J.. Ex. 78 ; L. R. 8 Ex. 
122 ; 28 L. T. 448 ; 21 W. K. 422 ; '2 Asp, M. C. 
31. 

Loss of Market.] — The carriage of goods 
by ship on a long voyage is entirely different 
from the carriage of goods by railway, when 
they may be expected to arrive on a particular 
day or for a particular market, and loss of 
market on such a voyage cannot (in the 
absence of express stipuktion) be said to have 
been within the contemplation of both parties 
at the time of making the contract so as to be 
recoverable as damages in case of delay in the 
carriage. The Param. 2 P. D. 118 ; 36 L. T. 
388 ; 25 W. R. 596 ; 3 Asp. M. C. 399—C. A. 

The assignee of a cargo of hemp and other 
goods instituted a cause under s. 6 of the Ad- 
miralty Court Act, 1861 (24 Viet. c. 10), against 
a British ship, and claimed to recover damage 
for a breach of contract resulting from unreason- 
able delay in the carriage of the goods. The 
shipowner admitted his liability, and the amount 
of damage was referred to the registrar, assisted 
by mere bants, to report upon. The registrar 
found that there had been a fall in the market 
value of the hemp betw'een the date when the 
ship ought to have delivered her cargo and the 
date wdien the delivery actually took place, and 
reported that the plaintiff wns entitled as com- 
pensation for the delay to interest at 5L per cent, 
on the invoice value of the hemp, but not to any 
further compensation for loss of market. On 
appeal to the judge of the admiralty division : 
— ILeld, that the registrar w^as wrong, and that 
the proper measure of damage was the difference 
betw'een the market value of the hemp when it 
was delivered and when .it ought to have been 
delivered ; but, on appeal to the court of apx>eal : 
—Held, that the registrars decision must be 
restored, and that the plaintiff was not entitled 
to any claim for loss of market, Ik 

The defendant, the master of the steamer 

Carbis Bay,” lying at Wilmington, signed bills 
of lading for 400 bales of cotton “shipped on 
board the ‘ Carbis Bay ’ ” for Liverpool. In con- 
sequence of insufficient room only 165 bales could 
be shipped, and the defendant directed the 
remaining 235 bales to be shipped on board the 
steamer ‘‘‘Wylo,” then lying in ^ the same port, 
bound for Liverpool. The “ Carbis Bay ” arrived 
at Liverpool -on the 26fch of <> October, and the 
“ Wylo” on the 29ih oi October^ and both cargoes 
w^ere delivei'ed to the plaintiffs, who were indor- 
sees of the lading. Betweenthe 26th and 
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plaintiffs themselves had not paid the expenses, 
and the payment under the circumstances was 
voluntary : — Held, that the plantiffs were 
entitled to recover the amount of the salvage 
expenses, as, without their being incurred, the 
remainder of the cargo could not have been sent 
to it destination, which was for the benefit of 
the defendants, and that the payment under the 
circumstances was not voluntary. Scarammiqa 
Y. Marfjuand, 58 L. T. 810 : 5 Asp. M. G. 506— 
C. A. Affirming 1 Cab. & E. 500, 

Circumstances peculiar to Plaintiff— Advanced 
Freight ‘‘ subject to Insurance,”] — The plaintiffs 
having sold the cargo " to arrive,” at a price less 
than the market value of the goods at the port of 
discharge at the time when the cargo vShould have 
arrived : — Held, that in estimating the damages 
such market value must be looked to. and not the 
price at which the plaintiffs hatl sold the cargo. 
The charterparty provided that sufficient cash for 
ship’s disbursements should be advanced, if 
required, to the captain by the charterers on 
account of freight, subject to insurance only. 
The plaintiffs having advanced sums for ship’s 
disbursements on account of freight as provided 
for in the charterparty Held, that, in estimating 
the damages for non-delivery of the cargo, only 
the unpaid freight 'must be deducted from the 
market value of the goods, not the advanced 
freight as well. Rodomnaclii v. Milburn^ 56 
L. J., Q. B. 202 ; 18 Q. B. D. 67 ; 56 L. T. 594 ; 
35 W. B. 241 ; 6 Asp. M. C. 100— C. A. 

Collision — Both Ships to Blame — Damage 
to Cargo.] — The admiralty court rule that in 
cases of collision the damages are to be equally 
divided where both ships are to blame, does not 
apply to actions for breach of contract of carriage 
brought by owners of cargo against the carrying 
ship to recover damages for loss of, or injury to, 
their goods, .and hence the plaintiffs in such 


the 29th of October a fall in the price of cotton 
took place, and the plaintiffs sued the defendant 
for the loss thereby occasioned Held, that on 
the 26th of October the plaintiffs had a right of 
action against the defendant for non-delivery, 
that the measure of damages was the market 
price of cotton on that day, and that the subse- 
quent delivery of the cotton ex ^‘Wylo” could 
only be taken into account in reduction of 
damages. Smith v. Tj'agarihen, 56 L. J., Q. B. 
487 ; 57 L. T. 58 ; 35 W. R. 665 ; 6 Asp. M. 0. 
187. 

Cargo damaged by XTnseawortMness of SMp 
— Limitation of Liability.] — A ship loaded 
with beans, whilst in dock before sailing, was 
damaged in a gale, started a plank and wetted 
some of the beans ; and there was delay in 
carying the rest of the beaus to their destination. 
The market for the beans was lost and they were 
sold at a lower rate. The jury found that the 
ship was uiiscaworthy, and gave damages for the 
wetting of the beans and for loss of market. 
Kew trial applied for and refused. Rule nisi to 
reduce the damages to the amount limited by 
58 Geo. 3, c. 159, s. 1. Ohristier. Trott, 2 W. R. 15. 

Advanced Freight insured — Subrogation of 
Insurer to Eights of Assurisd.]— Goods were 
shipped hj the plaintiffs on the defendants’ ship 
under a charterparty, which provided that if 
required the whole freight should be advanced 
subject to a deduction for interest and insurance. 
The freight was paid in advance, and the amount 
was insured. Ttie charterers sold the goods to 
the plaintiffs at a price covering cost, freight, 
and insurance. The cargo was lost by the negli- 
gence of the defendants. In an action for the 
loss of the goods: — Held, that the plaintiffs 
were entitled to recover as part of the damages 
sustained by them the amount of the advanced 
freight, which was included in the price paid by 
them for the goods, for the insurers of the freight 
who bad indemnified the plaintiffs were entitled 
to be subrogated to the rights of the plaintiffs 
in respect of the advanced freight, and to have 
the action maintained for their benefit for 
the amount insured, as it would, but for the 
insurance, have formed part of the damages to 
which the plaintiffs -would have been entitled. 
Dufoiircst V. 56 L. J., Q. B. 497 ; 18 

Q. B. D. 373 ; 56 L. T. 633 ; 6 Asp. M. C. 109. 

Eight of Owner of Cargo to recover Salvage 
Expenses from Shipowner,] — The plaintiffs 
under a charterparty shipped a large quantity of 
rye on board one of the defendants’ ships, to be 
carried from the port of T. to the po,rt of A. 
Owing to the negligent navigation of the defen- 
dants’ servants the ship was cast ashore, and a 
large quantity of the rye was lost ; but a con- 
siderable quantity was saved by the salvage 
association, who were employed by the under- 
writers of the cargo with the assent of the defen- 
dants. The average statement was prepared, 
and the sum assessed was agreed to by the plain- 
tiffs, and the salvage association were, paid by 


-lestion of 
»r further 
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action was no bar to the present claim, as the had no notice of the charterparty, dealing with 
loss of the portion of the cargo, tlie subject of the charterers only, sent some tea on board, to 
this action, was not caused by the collision in be carried at, a jate of freight agreed upon 
respect of which the defendants had limited between himself and the charterers. Afterwards 
their liabiiit^^ The Bernina, 56 L. J.. Adm. 38 : the charterers were unable to fill the ship and so 
12 P. 1). 80 f 56 L. T. 450 ; 85 W, K 214 : 6 Asp. to carry out their contract with the owner, and 
M. C. 112. the ship iiccordingly did not sail. No hills of 

lading for the tea had been signed, and the 
Ship Bound for Performance of Charterparty captain refused to sign them unless they were 
— Extent of Owners’ Liability.] — See A?um.^ expressly made subject to the charterparty. The 

shipowner claimed a lien on the tea, for the 
expenses incurred by him through his dealings 
with the charterers Held, that he had no such 
lien, the plaintiff having had no notice of the 
' and there being nothing to put 
.. y ; and the -tea was ordered to. die 
up to the plaintiff, the intended carriage 
‘ 1. Peek Y.yZarsen,' 

'63 ; L. B. 12 Eq. 378 ; 25 L. T. 580 ; 19 


18. Lien on Cakgo, 

By Indorsees of Bill drawn against Cargo.] — charterparty 
B. consigned a cargo of maize to 0. & Co., for him on inquiry 
sale by them on a joint speculation of himself given up tr th. 
and them, and he drew upon them against the 
cargo six bills of exchange for sums amounting Ch. 7 
to l.oOOi^. He wrote them a letter advising them W. ,B, 
of the bills and sent them the bill of lading of The goods of a shipper in a general ship are 
the cargo, and asked them to protect the bills on tiot aSected by a clause in a charterparty^ or 
presentation. Thev replied that they would do which he has no notice or knowledge, giving 
so. The bills of exchange were on the face of the shipowmer a lien on all cargo and freight 
them expressed to be on account of the cargo. B. for arrears of hire due under the charterparty. 
afterwards indorsed three of the bills to R. & Co. Semble, the fact that no bills of lading were 
Before the bills were presented to 0. &; Co. for given for the goods makes no difference in this 
acceptance they had heard that B. had stopped respect as to the rights and liabilities of the 
payment, and when the bills were presented parties. T. hired a ship from M., and by the 
they declined to accept them : — Held, that R. & Co. charterparty gave M. a lien on all cargo and 
were not entitled to any lien upon the cargo freight for arrears of hire. T. advertised the 
as against 0. & Co. in respect of the three bills ship as a general ship, and gave no notice of the 
indorsed to them. Raley (k Co's Perseverance charterparty. B. shipped goods and obtained a 
Iromcorhs v. OlPer, L. R. 7 Ch. 695 ; 27 L, T. receipt, but no bill of lading. The hire being in 
862; 20 W. R. 9.56;'l Asp. M. G. 413. arrears, M. detained the goods of B. for the 

whole of the arrears : — Held, that M. was not 
Of Agent for Expenses.] — A vessel having entitled to detain the goods of B., and that B. 
gone ashore with a cargo on board, a ship was entitled to damages for their <leteiitioii. 
agent wus ]mt in piossession of the ship and /SW/ieuwy, 51 L. J., Adm. 27 ; 4GL. T. 773 ; 
cargo by the captain, with authority from the 4 Asp. M. C. 529. 
captain to do, as his agent, what was for the 

benefit of all concerned. The agent did work Default of Owner of Groods.] — If a shipowner 
and expended money in discharging the cargo, is prevented from carrying the cargo to its 
and brought it to a place of safet\^ where "he destination by the act or default of the owner, 
took possession of it. The hull broke u[> and he has a possessory lien on the cargo for the 
became a wreck. The expenditure by the agent entire freight and for contribution to any general 
was not for the purpose of enabling the sLip- average expenses incurred. Galam,, Caryo ex^ 
owner to perform his contract and to earn Br. & Lush. 167 : 2 Moore, P. C. (N.s.) 216; 33 
freight, but was an extraordinary expenditure L. J., Adm. 97 : 10 Jur. (N.S.) 477 ; 9 L. T. 550 ; 
for the purpose of saving the property at risk, 12 W. R. 495. 
namely, the cargo : — Heid, that the agent had 

a lien on the cargo for his charges as against Lauding aud Warehousing Cargo— Excessive 
the owner, though such charges were incurred Claim.] — Under the Merchant Shipping Act 
without authority from the owner, the claim Amendment Act, 1862 (25 & 26 Yict. c. 63), s. 67, 
being analogous to that for general average or a shipowner may land goods whenever the 
salvage. Jlingstan v. Wendt] 45 L. J., Q„ B. delivery of them to the owner within the proper 

440 ; I Q. B. I), 367 ; 34 L. T. 181 ; 24 W. R. time has been prevented by the force of circum- 

664 ; 8 Asp. M. C. 126. stances, whether the owner of the goods is or is 

not to blame. The Energie, Miedhrodt r. Fitz- 
Authority of Agent to pay Charges on Cargo.] simon, 44 L. J., Adm. 25; L. E. 6 ?. C. 306,; 
— field, also, that an agent to whom bills of 32 L. T. 579 ; 23 W. R. 932 : 2 Asp. M. C. 555. 

lading are handed for the purpose of obtaining If, on landing the goods, the shipowner ware- 

possession of the cargo of a stranded vessel, is houses them under a stop-order for a sum 
impliedly authorised to bind the owner by an manifestly, and to his knowledge, in excess of the 
agreement to pay, on condition of the cargo amount of his lien, such conduct is equivalent 
being given up, charges for which there is a lien to a wrongful detention of the goods, for which 
on the cargo. II, the ovmer of them may bring an action. 11, 

A fortiori an action will lie against the ship- 
doods Loaded under Agreement with Broker ovimer if, on payment of a sum due for average 
— Notice of Charterparty.] — A firm of brokers, by the owner of the goods, he refuses to reduce 
having chartered a ship, advertised her as about the stop-order to the amount for which he then 
to sail, and invited shippers to send their goods has, or can reasonably claim, a lien. Ih, , 
by her. Under the eharterpartj% the captain was ■ ’ , f ^ 

to have an absolute lien on the cargo for freight, Where no Statutable 'Warehouses.]— Semble, 
dead freight and demurrage. The plaintiff, who that the mastermay still land -the cargo without 
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losing his possession and control over it (placing 1 
the goods in a warehouse belonging to or hired for 
lor his owners), and so preserve his lien, Mora- 
le~Blan6k YcWi!mi,i^ L. J„ G. P. 70 * 7 ^ 

C, P. 227 ; 28 L. T, 41o ; 1 Asp. M, C, 605. 

lien of Consignee Charterer.]~-.A.r. ™*vv,x^d 

nine vessels in England, to fetch c7l).'’rTimber 
from Nova Scotia, under 


Warehouse Owners’ Lien-Custom.] — A custom 
warehouse owners in London to have a general 

lien on goods for moneys due fro Hi the merchants 

L. E. 8 employing them in respect of goods consigned to 
>. them from abroad, is bad, because unreasonable. 

, -D V X B Bing. (N.c.) dd ; 3 Scott* 

A.B. chartered 521 ; 6 L. J., G. P. 131. ' ' 

XI . 1 - - an agreement between ^ouey Awarded as Compensation for Seisure 

uiern, that he, A. B., was to be the consignee, of Cargo— Lien of ConsigneeJ— A consignee in 
in breach of the contract, consigned the Denmark paid charges for freight, &c., upon a 
^ i^persons, but A. B. arrested the <^argo, the property of the consignor, who after- 

pi oduce of one of them in the hands of the con- wards became bankrupt, adie cargo was seized 

=-HeW, that by the Danish government in consequence of war 
A, ±5. could maintain a bill against C. D. and having broken out with England. At the end of 
enforce his lien on the produce the war a sum of money was awarded by t he 
extended to all British government to the assignee of the bank- 
sums pioperiy expended by him in respect of I’npt as compensation for the cargo Held that 

^ ’ ■- j- "t o i 

« .r. ^ Of Exchange— Appropriation of Cargo to 

Cargo— Lien— Poreign Attach- Meet,]— B. & Co. consigned a cargo to^ the 
advanced several sums of defendants, and sent them a bill of lading in 
monej' to fe. M. & . on the security of shinments a letter as follows : “ Tho 


C. I)., i ’ ’ 

cargoes to other 
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PerisMng Cargo Salved— Sale by Court,] — 
A barque laden with a cargo shipped .at 
Charleston under bills ot lading whereby the 
cargo was to be delivered on payment of freight 
at Bremen, whilst prosecuting her voyage to 
Bremen was run into in the English Channel 
and daiaage<l by another vessel, which was alone 
to blame for the collision. The master and crew 
of the barque abandoned her, and in her aban- 
doned statt3 she was taken posscBsioii of by 
salvoi's, who brought the barque and her cargo 
into Dover. The cargo was damaged hy sea- 
water, and was alleged to be deteriorating. In a 
suit instituted by some of the salvors against the 
barque, lier cargo and freight, the court, on an 
applicaiion made on their behalf, without notice 
to the owners of the barque, ordered the cargo to 
be s<dd. The owners of the ])arque afterwards 
hearing of the oi'der, and wishing to have the 
cargo transhipped and earrie<.I on to its destina- 
tion. applied to rescind the order, and offered to 
give bail for the cargo. The court, being of 
0 ])inioii that it was for the benefit of all parties 
that the cargo should be sold, refused to prevent 
the sale, but reserved all questions of freight. 
Afterwards the cargo was sold and the pi’oceeds 
brought into couit, and the owners of the barque 
then applied foi‘ an order for payment out of the 
proceeds in court of a sum of money in respect 
of freight : — Held, that, by the abandonment of 
the liarque, the contract to pay freight had been 
dissolved, and that the owners of the barque were 
not entitled to any payment in respect of freight. 
T?w Kathleen, 43 L. J., Adm. 39 : L. R. 4 
A. & E. 2th) ; 31 L. T. 204 ; 23 W. Li, 350 ; 2 Asp. 
IM. 0. 3l>7. 

XVI. STOPPAGE IN TRANSITU. 

1 . Gemmlly, 555. 

2. 'Transfer of Bill of Lading, 508. 

3. Transit ns not at an End, 571. 

4. Part Deliver y, 574. 

5. Goods in Hands of Wharjingers, 575. 

6. Transit ns at an End, 570. 

1. Gejster.ally. 

Who may Stop — Surety for the Price.] — One 

who is inerely surety for the price of tlie goods 
cannot stop them in transitu. Sifflten v. Bbv?//, 
0 East, 371 ; 2 Smith, 480. 

Alien Enemy — Licence to Trade.] — A I 

licence to a British merchant to bring a cargo i 
from an enemy's port legalises the sale of the 
cargo by the enemy and enables him to stop it i 
i!i transitu. Fenton v. Pearson, 15 East, 419. i 

Foreign Purchaser.] — A trader abroad ; 

who, on his own credit, buys goods, and ships | 
them to a merchant in Englarifl upon the order ' 
of the latter, charging a commission, may, u|;jon 
the bankruptcy of the merchant in England, , 
stop the goods in transitu : and that although 
the merchant had before his bankruptcy accepted 
bills for the cost of the goods. Feise v. Wray, 
3 93 ; 6 E. E. 551. ; 

Agent.] — M. & Go., merchants, of I 

Jamaica, ordered of P, k G., merchants, of ' 


The goodswere not paid for. Diming the voyage 
M. k Co. became bankrapt. On the arrival of 
the .ship at Jamaica the agents of P. k G. w'ent 
on board and demanded a package of the cargo,, 
in the name of the wdiole, on behalf of P. k G. 
Before the ship’s arrival P. k G. had w^ritten to 
their agents, saying, ‘‘ In disposing of the cargo 
use your own judgment,” forwarding a power of 
attorney ; but the letter did not arrive until 
after the agents had taken possession of the 
cargo : — Tleld, that the agents had authority to 
stop the cargo on behalf of P. & G.; and that 
there had been a valid stoppage in transitu. 
Hutchings v. Kunes, 1 Moore, P, C. (k.s.) 243 : 
10 Jur. (N.s.) 109 : 9 L. T. 125. See also Bird 
V. Broivn, infra, col. 579, 

Policy Moneys not subject to Eight of Stoppage 
in Transitu.] — The right of stoppage in transitu 
does not extend over policy moneys paid in 
respect of insurances ejected upon the goods by 
the vendee, Berndtson. v. Strang, 37 L. J., Ch. 
065 : L. B. 3 Ch. 588 ; 19 L. f. 40 ; 10 W. B. 
1025. 

Sub-sale does not put an End to Eight of 
Stoppage.] — Where the master of a ship is still 
a carrier and retains a lien for freight, a sub-sale 
of the cargo and handing over of a delivery order 
to the sub-purchaser, and actual receipt by him 
of part, do not put an end to the transitus, and 
the unpaid vendor has, upon giving notice to the 
master, the right to stop the surplus proceeds 
payable by the sub-purchaser after discharging 
intermediate equities. Falk, Fx 'parte, KielL 
In re, 14 Ch. D, 446 ; 42 L. T. 780 ; 28' W. E. 
785 ; 4 Asp. M. 0. 2S0—C. A. 

The mere fact that the purchaser has resold 
the goods, and that the bill of lading has been 
made out in the name of the sub-purcliasor, does 
not put an end to the transitus, or destroy the 
vendor's right to stop the goods in transitu. 
Golding, Davis <5* Co., Ex gyarte, Knight, In re, 
13 Ch. b. 628 ; 42 L, T. 270 ; 48 W. E. 481— C. A. 

Mutual Dealings — Eight to Stop though 
Accounts not Adjusted.] — A merchant in Eng- 
land sent goods of a given value to a merchant 
at Quebec for sale on his account. Before the 
goods w'ere sold the latter shippeil three cargoes 
of timber to the former to credit on his account. 
Two of them arrived ; against the third the 
consignor drew a bill for the amount \vhilst it 
was in transitu. The consignee dishonouretl the 
bill, and became bankrupt Held, that the con- 
signor was entitled to stop the cargo in transitu, 
and W'as not bound to wait until their mutual 
accounts were adjusted. Wood v. Jo7ws, 7 
I), k E. 126. 

Transitus not Begun—Eight to hold Posses- 
sion.] —It follows from the right of the vendor 
to stop in transitu, if he hears of the bankruptcy 
of the vendee before delivery, that he has a for- 
tiori a right to refuse to part with possession 
of the goods, if he has notice of bankruptcy 
whilst the goods are in his possession, (rihson v. 
Carrnthers, 8 M. k W. 321 ; .11 L. J., Exi 138. 

Provisional* Stoppage — Insolvency Expected.] 
— The right of stoppage in transitu may be 


Baltimore, goods to be shipped to Jamaica at the exercised provisionaily.without actual insolvency 
risk and expense of M. & Co. The goods w'ere of the consignee ; but if insolvency does not take 
shipped under bills of lading making them place, the right does not arise, and the act is a 
deliverable to M. & Co. on payment of freight, nullity. 
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Foreign I*aw.] — Goods were delivered on in respect of a shipment to J. P. & Co., to wdiom 
board a ship chartered by the consignee, and by the bills of lading were at the same time sent, 
the law of Eussia the owner of such goods may S. J. &; Co. suspended payment. The same day 
by process of law retake possession of them until the failure was known in New York, and E. B. B., 
payment, in case of the bankruptcy of the vendee,, under pressure from P. S. & Co., telegraphed to 
The master of the ship, upon the application of J. P. & Co. : “Having pledged documents and 
the o%\'iier of the goods, who had heard of the shipments * Glensannox,’ hold proceeds subject 
bankruptcy of the vendee, signed bills of lading order P. S. & Co.” The next day, June 11th, 
for the goods, making them deliverable to their the “ Glensannox ” arrived at Pernambuco, and 
order: — Held, that this was a substantial com- the goods were delivered to the customers of 
pliance wdth the Eussian law, and that the master J. P. &; Co., who received from them the purchase- 
was bound to deliver the goods on arrival to the money. The bills of lading had been delivered 
vendor, and not to the assignees of the vendee, to the customers before the telegram was re- 
I'Hfjlis Y.U'sJiervxHhJ, 1 East, 515. AudsQQ Fowler ceivcd. The bills of exchange were dishonoured 
V. MoTaggavt, \ East, 522, n. ; 7 Term Eep. by S. J. & Co. J. P. & Co. claimed to be entitled 
442, n. ; 4 E. E. 485. to retain the purchase-money against sums 

, / . alleged to be due to them from S. J. & Co. : — 

General Principle— liTo Belief in Equity.] — Held, that even if the telegram had been 
A. beyond seas consigns goods to B. in London, addressed to the owner or master of the ship, 
Before the goods arrive B. becomes bankrupt, or had been received before the bills of lading 
If A. can by any means prevent the goods coming had been delivered to the customers, it would 
to the hands of B. or his assignees, he may do not have operated to stop them in transitu, 
so, and equity will not relieve. Wiseman v. Phelps - y. Comber, 54 L. J., Ch. 1017 ; 29 Oh. D. 


VandepuU, 2 Vein. 203. 813 ; 52 L. T. S73 ; 83 W. E. 829 ; 5 Asp. M.C, 

, 428— C. A. 

Whether Contract rescinded by.] — A vendor 
of cotton in America, by direction of purchasers « A-vrartcto -dtt t t * 

in England, shipped the cotton .on board a Tkaksfbr of Bill of Ladij<g. 

vessel belonging to the purchaser, who became Effect of— Assignment for Value.]— The con- 

bankrupt before its arrival. A mortgagee of the signor may stop goods in transitu before they 
ship, who was an agent of. the vendor, took get into the hands of the consignee, in case of 
possession of the ship under his mortgage, and the insolvency of the consignee ; but if the con- 
sold the cotton under a supposed right of his signee assigns the bills of lading to a third person 
principal to stop it in transitu ; and the prin- ^or a valuable consideration, the right of the 
cipal in account with his agent gave credit for consignor as against such assignee is at an end. 
the proceeds of the cotton. The assignees of the Liehharrow T. 3£ason (in error), 4 Bro. P. G. 57 ; 
purchaser then brought an action against the 2 Term Eep. 63 ; 5 Term Rep. 307, 683 : 6 Term 
mortgagee for the seizure, and he paid them, Eep. 131 ; 1 H. Bl. 357 ; 2 H. Bl. 211. And see 
under a compromise, the amount for w’hich the East, 20, n. 3 ; IE. E. 425. 

cotton sold: — Held, that the contract was not E. & S., carrying on business at Hong Kong 

rescinded by the seizure of the cotton, and that and London, bought goods of L. and others, 
the vendor could prove for the purchase-money. Manchester merchants, to be shipped to their 
Ilumberston, In re, De (x. 262 ; 8 Jur. 675. ^™s at Hong Kong.' The goods were on a 

ten months’ credit, and it was agreed that remit- 
What Amounts to— Botice to bold Proceeds of of the proceeds of the goods should be 

Goods — Notice to Consignees and not to Carrier.] E’om Hong Kong, to asset the accept- 

—J, P. & Co., merchants at Pernambuco, having ^ price of the goods, 

received orders to purchase goods at New York I'cceipt of the bill of lading. L. & >S. shipped 
for customers, instructed S. J. & Co., their agents ^ -vesfiel engaged by them for 

at Liverpool, to purchase and ship the goods, and purpose, and bills of lading, making the 
have them shipped to J. P. & Co. ; S. .T. & Co. gc>ocls deliverable to their firm in Hong Kong, or 

thereupon instructed E. B. B., the agent at assigns, were signed by the master, and 

New York of J. P. & Co. and S. J. &: Co., to ^^^Evered to L. & S., who accepted the vendors’ 
purchase the goods, E. B. B. purchased the goods goods. Before the 

and shipped them to J. P. & Co., sending the ^^^Es of lading reached Hong Kong, 

invoices and bills of lading. To provide himself ^ insolvent, in consideration of debts 

with funds to purchase the goods, R. B. B. drew banks at Hong Kong, assigned all their 

bills of exchange on S. J. &: Co., in which were P^'<^l->ei‘ty to the banks, and indorsed the bills of 
the words: “ And charged to account as advised.” them, the banks knowing of the in- 

Attached to each bill was a counterfoil headed ^“^^^E'ency of L. & S. : — Held, that there was no 
“ Advice of draft.” This was addressed to consideration for the assignment of the 

S. J. & Co,, mentioning the particulars of the of lading, so as to defeat the right .of the 
bill, and concluded with these (or similar) words : vendors to stop in transitu, and that the 

“Against shipments per steamship ‘Glen- continued until the goods were delivered 

sannqx/ No. 6, N. Y. to Brazil via Baltimore 'S.ong Kong. Rodger v. Comptolr PFscompte 
Please protect the drafts as advised above, and ^^ris, 6 Moore, ?. G.(]sr.s.) 538 : 38 W J., P, C. 

oblige drawer. B. B. B., New York, May 9th ; L. E. 2 P. C. 393 21 L. T. 33 ; 17 W. E. 

1879,” These bills were sold in. New, York, and 

E. B, B. advised S, J. Co. of the bills, and at Assignee of Bill of Lading becoming Partner 
same time forwarded a statement of account, with Consignee,]— If the consignee of goods, to 
On presentation of the bills for acceptance, whom the bill of lading was indorsed in blank, 

. b, J. Go. detached the counterfoils, and kept assigns it over as a security for acceptances 
possession of, them. On June 10th, 1879,.' while given by the assignee, not amounting to the 
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ffootls, bv which agreement it appears that the' the bill of lading, for a valuable consideration, to, 
consignor has not been paid for them, the assignee a third person, with, notice ot the insolvency oi 
of the bill of lading cannot maintain trover the consignee. Vertue v. Jewell, 4: iuaxn-g. 
ap'ainst the consignor if he sto])S the goods in ^ ^ m, i t i 

transitu upon the insolvency of the consignee. Mere Delivery to Consignee.] --The dehvep’’ y 
Salomons v. mssen. 2 Term Eep. 674 ; 1 E. R. 592. the consignor of a bill of lading to the consignee 
‘ is not such a transfer of the property as wiU 

Sub-Vendee taking Bill of lading.] — If the preclude him. from stopping the goods in transitu, 
shipper of goods takes a receipt from the captain, Tucher y. Mumphrey, i olB ; 1 HI. & 

who executes a bill of lading in favour of a sub- il7S, n. ; 6 L. J. (o.S.) G. F. 9 l. , . , 

vendee, the former mav stop the croods in transitu. The unpaid vendor may stop goods m transitu 
Oravni v. Bt/der. 2 Aiarsh. 127"; 6 Taunt. 4:13; before they come to the hands of the vendees. 
Holt 100- liiFv 'll CA4 factor; although such factor has the bill of lading- 

■ ’ ' ‘ indorsed to order in his hands, and is under an 

Indorsement hona fide.J—A bill of lading for acceptance to the vendee on a general account., 
the deliverv of goods to order and assigns is a PnUe/i v. Thompson., 5 M. k S. :io0 ; 1/ 11. ii. 
negotiable ” instrument, which by indorsement :350. See 5 &; 6 Yict. c. 39. 


and delivery passes the property in the goods to 
the indoi-sec, subject only to the right of the 
unpaid vendor to stop them in transitu. Pease v. 
Gloaheo. 3 Moore, P. C. (N.s.) 55(5 ; 35 L. J., 
P. 0. 66': L. K. 1 C. 219 ; 12 Jur. (X.S.) 677 ; 


Purchase on Account of Third Person.]— A 

merchant who purchases goods on his own credit 
for another, to whom he indorses a bill of lading 
of the goods, stands for the purpose of stoppage 


15 jj t' 6; 15 W. i\. 201. S. 61, nom. The in transitu in the position of a \’'endor, and the 
Marie Joseph, Br. & Lush. 449. indorsement by him_ of one bill of^ lading to the 

The indorsee may deprive the vendor of this vendee does not of itself defeat his right to stop- 
right by indorsing the bill of lading for a valu- in transitu. 

able consideration, although the goods are not The vendor claiming to stop need not 

paid for, even if bills had been given which are sent to the master that the bill ot lading is stiiL 

certain to be dishonoured, provided the indorsee in the hands of the vendee. Jb> 

for value has acted bona fide, and without notice. mi i ^ j 

When Goods Pledged.]— The purchaser of goods. 

if the vendee of goods having received from (shipped by the vendor) consigned them abroad, 
the vendor an indoi‘se<l bill, of lading, making and indorsed the bill of lading to a as 

the goods deliverable to order or assigns, indor.ses ; security for an advance. Afterwards, and berore. 
and cieiivers it to a banker as a security for past | the arrival of Hie ship, the consignees sold the 
and future advance.s, the banker’s claim upon ! goods ‘‘to arrive” to sub-purchasers, to whom 
the goods for all such advances will prevail * they were delivered. The purchaser having 
against a claim of the unpaid vendor to stop the become bankrupt, the unpaid vendor gave notice 
f^-oods in transitu. Th, to the master, after the sub-sales, but betoie 

The vendee of goods having received from the. delivery and before payment of the freight, to- 
vendor an indorsed bill of lading, making the stop the goods in transitu. The consignees, 
goods deliverable to order or assigns, and having remitted the proceeds ob the sub-.sales to the 
given an acceptance for the price, returned a bill bank, who, after repaying themselves their 
of lading to the vendor, to hold as security advance, handed to the trustee of the bankrupt, 
against the acceptance until the goods were sold the balance, which was less than the original 
or the vessel arrived, and afterwards by fi'audu- purchase-money : — Held, that the ^ principles 
lent representation again obtained possession of established by Westzlnthns, In re (infra), and . 
the bill of lading from the vendor, and negotiated Spaldimf v. Budha/ (infra), were applicable ; 
it by indorsement and delivery to a third person, that the right of stoppage in transitu -wms not at 
who took it without notice of the fraud : — Held, an end when the notice was given; and that the- 
that the vendees- fraud did not vitiate his power vendor was entitled to the balance after satm- 
to pass a good title by indorsement, ami that the faction of the bank’s ^ jTemp^ v. Talh,j)2. 

right of such third person under the indorsement L. J., Oh. 16J ; 7 App. Gas, 573 ; 47 L. T. 454 ; , 
should prevail against the claim of the unpaid 31 W. E. 125 ; 5 Asp. M, G. 1 — H. L. (E.) 
vendor to stop the goods in transitu. Ih, In equity the vendor may, when goods under - 

a bill of lading have been pledged, by giving 

Of One of Set of Three.]— The mere notice to the pledgee, resume his former interest 

indorsement and delivery of one of a triplicate in the goods, subject to the pledgee s claim, and 
set of bills of lading is not necessarily such a will be entitled to the residue of their proceeds . 


(X s '1 361 ** 8 L. T. 117 ; 11 W, E. 538. have other demands against the consignee. 

" zintlms, In re, 5 B. & Ad. 817 ; 2 H. & M. 644 ; . 

— Without ISTotice of Consignee’s Insoi- 3 L. J., K. B. 56. 
venej.] — The consignor loses his right of stoppage ^ In equity a transfer of goods for valuable con- . 
in transitu upon the insolvency of the consignee, sideration by a consignee for a limited purpose, 
when, prior to the insolvency, the bill of lading does not destroy the consignor’s right of stoppage-, 
has been transferred, by indorsement, to a pur- in transitu, ultra the particular lien of the 
chaser for value bona, ikle, and without notice transferee. Sjmldlng y, L. J., Oh. 603; 

of the consignee’s insolvency, under 18 & 19 6 Beav. 376. 

Viet. c. 111. ^Xe7up V. Canman, 15 Ir. C. L. E. A.consigned goods to the valueof 1,0006 to B., . 
310. who transferred the biE of lading to G. to secure - 

The right of an unpaid consignor to stop in 1,0006 B. having become bankrupt, 0., as B.’s- 
transitu is not taken away by an assignment of factor, claimed, as against A.’s title to stop in 
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satisfac- was not at an end. Xix v 
)m B. — Shipping, 13th ed. 707. 
le goods, 

Hotice to Master of Consignee’s Ship.] — A 
timber merchant in Sweden sold timber to L. & li. 
By the original contract the goods were to be 
delivered “free on board, payable by buyers’ 
Croods in acceptance at six months from date of bills of 
lead of lading, shipment to London. &c. ” ; the seller 
me after to provide ships at rates specified. After- 
London. wards it was agreed that the buyers should 
delivery charter a ship to bring the timber, and this was 
lan, who done. The ship put into Coptmhagen, and the 
London, buyers having stopped payment before tb e accept- 
)f June, became payable, the vendor caused a notice 
n’took to cf stoppage in transitu to be served on the 
day. On niaster : — Held, a good sto]ipaL^e. Berndtson v. 
delivery StvatKj.^ 3/ L. J., Ch. fifio j L. B, 8 Ch. 58S ; ID 
.in, who i-** j id "X , B. 1025. 


Olive, Abbott 


refused to deliver it, alleging that the defendants 
had stopped it because of his failure. On the 
28th June the plainti:^ wrote ordering the lead, 
which was then in the defendants’ lighter, to be 
■stopped : — Held, that the transitus was not at an 
-end. Jaehmi v. Xichol, 5 Bing. (l^'.C.) 508 ; 7 
Bcott, 577 : 8 L. J., G. P. 294. 


Delivery to Carrier named by Purchaser.] — 

'The transit continues until the goods are in the 
•;he bn 3 mrs, and it makes no dif- 


possession of 
ference that their ultimate destination has not 
been communicated to the vendor. Delivery by 
the vendor to the carrier is not delivery to the 
■purchaser,- although the carrier be named and 
paid by the purchaser. Bosevmr China Clay Co, ^ 
Ex parto^ Coeli, In re, 48 L. J., Bk. 100 ; 11 
Ch. D. 500 ; 40 L. T. 730 ; 27 W. B. 591 ; 4 Asp. 
M. C. 144. 


hands of consignee or other person, which lien 
was to cease on payment of the bills of exchange 
in respect of each shipment. No notice of this 
agreement was given to B. W.’s packer for- 
warded a parcel of goods to London, marked for 
Shanghai and per a ship, the “Gordon Castle,” 
i named by L. W. paid the freight. The packer 
advised L. of the despatch of the goods, and told 
him that the^^ were at his disposal. Ij. accepted 
a six months’ bill drawn on him by W. for the 
price of the goods. The raihyay company 
advised L. of the arrival of the good.s at the 
docks, and told him that they remained at his 
risk for shipment by the “ Gordon Castle.” The 
goods were shipped and the bills of lading made 
out to order of L. or his assigns, b}^ his direc- 
tions ; but they were never delivered to him, as 
he paid no freight. The ship sailed with the 
goods on board. A few days before, L. stopped 
payment, and shortly after she sailed he com- 
mitted an act of bankruptcy and became a 
bankrupt. W. and the trustee in bankruptcy 
both claimed the bills of lading in the hands of 
the shipowners. It was arranged that the goods 
should be sold by the agent of the shipowners at 
Shanghai, and the proceeds paid to the person 
entitled Held, that the agreement did not 
prevent W. from exercising his right to stop the 
goods in transitu ; and that the transit dhl not end 
until the goods were at Shanghai ; and that the 


Delivery to Forwarding Agent.] — A., in Guern- 
sey, employed his agent at Southampton to ship 
all goods arriving there addressed to him. The 
agent paid carriage and wharfage dues, and 
selected the ship to carry the goods on : — Held, 
that the vendor could stop the goods after ship- 
ment from Southampton. NicholU v. Le Eeuvre, 
2 Bing. (N.c.) 81 ; 1 Hodges, 255 ; 2 Scott, 146 ; 
7 Car. & P. 91 : 4 L. J., C. P. 281, 


Goods in King’s Stores — Nonpayment of 
.’Duties,] — Where goods ai’e consigned, but, on 
.account of the duty not being paid, are lodged in 
the king’s stores, the consignor may stop them 
in transitu, if he claims them before thej’’ are 
actually sold for the payment of duties ; or, if 
•sold, he is entitled to the proceeds. Korthey v. 
Field, 2 Esp, G13. 

Delivery of Bill of Lading ‘‘to Order or 

.Assigns.”] — F. ordered wine of A. of Oporto, 
who loaded the wine and took from, the master , 
bills of lading for delivery to order or assigns, j 


One of these bills they sent to F. in a letter advis- stop ; and that W. was entitled to Imve the bill of 
ing him of the shipment on his account, and exchange satisfied out of the proceeds of the 
:Stating that they had drawn upon him for the goods. Watson, Ex parte, Love, In re, 46 L. J., 
price. F. accepted the bill, payable nine months Bk. 97 ; 5 Ch. D. 35 ; 36 L. T. 75 ; 25 W. B. 
after date. Before the bill was due the wine 489 ; 3 Asp. M. 0. 396 — C. A. 

.arrived, and, F. not being able to pay the duties, 

it was sent to the king’s" warehouse. F. being Goods Shipped hut not Arrived,] — The pur- 
indebted to N., and called upon .to pay, sold the chaser of goods directed the vendor, who carried 
wine whilst in the warehouse to-N,- for his debt and on business at Wolverhampton, to consign goods 
iOl.- B\ soon after became' bankrupt,- A., having to a vessel then loading in the East India Docks 
paid the duties, obtained possesion of the wine ; for Melbourne, The vendor delivered the 
whereupon N. sued liim for its, value: — Held, goods’ to a railway company to bo forwarded 
4;lia’bthe rigMol the eonsx^otto stopia trto and shipped. Afterwards the vendor, on the 


I 
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Mate’s Receipt.] — Goods were sold f.o.b., and 
to stop the goods, but too late on, shipment the vendor’s agent tendered a 
The ship sailed with the receipt, to the mate by which the goods were 
■ ■ at Melbourne acknowledged to be shipped on account of the 
s. the ship- vendor; The mate kept, but did not sign, the 
Seki that the transit receipt; and on the next day signed bills of 

lading, making the goods deliverable to the order 

" ' ’ -Held, that the vendor could stop 

.^on -the - vendee’s ■ insolvency 
6 I IlafjUld, 5 B. & Aid; 632 ; 24 E R. 


purchaser becoming insolvent, gave notice to the 
raihvay company t ; ' ' 
to prevent shipment, 
goods on board, but before arrivin; 
the vendors claimed the goods from 
owuiers as their property E - ‘ ' 

was not at an end until the goods reached Mel- . 
bourne, and that the vendors w^ere entitled to the j of the vendee 
goods. ' Bethell v. Clark, o7 L. J., Q. B. 302 ; 20 j the goods 
Q. B. D. 615 ; 59 L. T. SOS ; 36 \E. R. 611 ; ' - ■ * 

Asp. M. C. 346— (1 A. 

Overside Order.] — Goods were shipped by A., 
Ship chartered by Shipper— Bill of Lading to in Calcutta, to the order of B. in England. 

B. pledged the bill of lading to C., and afterwards 
roods to A. at Became bankrupt. Gn the ship’s aridvak^^^C^ 
shipped^the obtained from the brokei*s, bn payment of freight, 
4... an overside order for delivery of the goods. On 
presenting this order to the officer on board the 
(Ship, the lighterman employed by C. was told 
I he bill I Be should have the goods as soon as they 
- could be got at. Befoi*e they could be got at, or 
blank by ^-bo ship broke bulk, A.’s agents served notice 
nT,. master and ship’s agents of stoppage in 

transitu Held, that the notice was good, and 
that A. was entitled to the goods, after satisfying 
O.’s charge. Coventry v. Gladstone. 37 L. J., Ch. 
492 ; L. R. 6 Eq. 44 ; 16 W. E.837.' 


his Order — Indorsement — Ship calling for 
Orders.] — 'W. at Pahia sold g< ' ' 

Glasgo\%\ Under the contract W, s 
goods on hoard a vessel chartered by himself to 
proceed I either direct or via Falmouth, Cowes or 
Queenstown, for orders to any port in the United 
Kingdom or the continent as specified, 
of lading was made out to W.’s order or assigns, 
signed by the master, and indorsed in E 
MU, who" forwarded it with the charterparty and 
invoice, which expressed the goods to be shipped 
on the account and at the risk of and to A. The 
bill of lading, charterparty and invoice were 
received by A. On the ship’s arrival at Fal- 
mouth, W.’s agents applied to A. for instructions 
as to the destination, and before receiving them ^ands of Forwarding Bailway Com- 

they heard of A. s rasolvency :-Hald, thatW.s pany.l-A. & Co., of Moscow and Birmm.gham, 
ag^ls Manghtto stop Lught goods from B. & Go., of Glasgow, to bo 

V. TI itt, L. E. 7 Eq. 64 , 1 J L. 1. 440 , 1 . V.l . . gjjjppgjj fey O.’s “first steamer from Leith to Riga, to 

SMp chartered by Vendee.1 — Bolivevv on ship Co.’s orders. ’ By the bills of lading, wlroh 

chartered hv vendee does not'necessarii; end the stated that the g^ls were shipped by A. & Oo., 
transitns. Bothlhigh v. Inglis, 3 East, 3S1 ; 7 they were to be delivered at Riga to the agent of 
E R 490 ^ railway company, to be forwarded to A. & Co. at 

Moscow. A. & Oo. became insolvent, and B. k Co. 
Goods delivered on Board — Receipts taken — stopped the goods at Riga in the hands of the 
Purchaser Passenger in same Ship.]— The pur- raihvay company : — Held, that the transitus was 
chaser of goods directed the vendors to deliver not at an end. McLeod v. Harrison, 8 Ct. of 
the goods at a wharf, to be forwarded by a speci- Sess. Cas. (4th ser.) 227. 
fied. ship to the purchaser abroad. The vendors 

delivered the goods, and took receipts from the ^ Part DELIVERY 

shipowners, which they delivered to the pur- 
chaser, wdio exchanged them for the bills of Freight lien Existing.]~A cargo of 114 tons 
lading, and himself sailed as a passenger in the Qf B-on castings was consigned from Scotland to 
ship: — Held, that the goods were liable to be London on board a ship chartered by the vendor, 
stopped in transitu. Lyons v. Hoffming. 59 L. J., ^Be bill of lading being made out in favour of the 
9 * 15 App. Gas. 391 ; 63 L. T. 293; 39 purchaser or his assigns, he or they paying freight. 

W. B. 390 ; 6 Asp, M. C. 551 — F . C. After thirty tons were delivered to the purchaser 

■n - X- the vendor gave notice to stop the unloading. At 

Bejeotiou of floods by Parchaser.Jontract , his time part only of the freight had been paid 

Bescmded,]-A ship s cargo ^s bongl^ and ^ the purchaser beokme 

tt. — 0. «, deet ™,‘p.e. »«.v.d W ““e S,.’S 2,‘S 

quay to the purchaser s house for the purpose of inasmuch as it could not be supposed 

aafecusocy. .e cargo w . n a , , c] . y the master intended to abandon his lien for 
the purchaser as not accor.bng to delivery of the thirty tons 

wlmreupontho^llcrhmlres^^^^^^^ did not operateUs a constructive delivery i the 

Tr- 7 *!l“q nfw nU^rutb parte, McLarm, to, 48 L. J., Bk. 

Milm, 9 Ot. of Scss. Cas. C4th sCi.) .lU. ^ gg . gjg 

Toyage not Completed because of Quarantine,] ^ *^sp. M. C. 63 C. A. 

■ — ^Where before the ship’s andval the consignee 

of cargo becomes bankrupt, the arrival of the ResMpment.] — ^A. consigned iron to B., 

ship in the port, wffiere she is taken possession of and sent it to a carrier, who delivered part on a 
by the assignees, but from whence she is ordered wharf of B. ; on discovery that B. was insolvent 
to perform* quarantine, is not such a completion the carrier reshipped the part delivered, and held 
of the voyage as shall vest the property in the the whole to satisfy his lien .for freight 'and for a 
assignees ; hub the consignor may stop them as general account between him and B. — Held, 
in transitu -whilst the vessel is performing qua- that A.’s right of stoppage in transitu was not 
rantine. Hold v. Potcml, 1 Esp. 240. See 5 B. R. gone ; and. that he cOuid maintain trover for the 
^658, n. iron against the carrier. - . Orawshay v. Lades, 2 
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D. & B. 288 ; 1 B. & C. 181 ; 1 L. J. (o.s.) K. B. 

90 ; 25 E. B. US. . i B. &: Co, 

Constructive Delivery of mole.]— A. at a 
foreign port ships goods by order and on account 
of B., to be paid for at a future day, and bills of j cieJFerTd'^^iT^f*^ 
lading accordingly are signed by the master, fop 
One of the bills is sent to B., who before the ship 
arrives sells the goods and hands the bill of 
lading to C. After the ship’s arrival and delivery 
of part of the goods to C.’s agent, B. becomes 
bankrupt : — Held, that there having been con- 
structive delivery of the whole of the goods, the 
vendor’s right to stop in transitu was at an end. 

Sh/hey V. Heyward., 2 H. Bl. 501 ; 3 E. E. 4S6. 

Part delivery by carrier to consignee held to be 
constructive delivery of the whole, so as to put I i ‘p iq . r p 701 
an end to the transitus. Betts v, GiUitis, 4 ' " ' * 

K. & M. 64 ; 2 A. & H. 57 ; 4 L. J., E. B. 1. 

Sampling and Selling Part of Cargo.]— Wheat 
was shipped in London under bill of lading 
maldng it deliverable at Barmouth or Tremadoc 
to T. or his assigns, on payment of freight. The 
cargo was paid for partly by cash and partly by 
acceptance. Before the acceptance became due 
T. assigned his property to the plaintiff, A., in 
trust for his creditors ; being at the time insol- 
vent, to the plaintiff’s knowledge, 
the bill of lading to the plaintiff! 

arrival at Barmouth the plaintiff went 

took samples, and sold seventy of the eighty 
quarters on board to purchasers, having paid the 
freight. The remaining ten quarters he ordered 
to be carried on to Tremadoc. On the ship’s 
arrival at Tremadoc, T.’s accept:.:..... L ' ’ 

dishonoured, the vendor claimed the 
ten quarters, tendering freight .-—Held, that the 
transitus was determined by the acts done by the 
plaintiff at Barmouth. Jams v. Jones, 8 M. & W 
431; 10 L. J., Ex. 481. 


The rest remained on the wharf until stopped by 
as unpaid vendors. The goods were 
never transferred in the wharf books from the 
names of B. & Co. to that of M., and no ware^ 
house rent was ever paid by M. Lleld, that the 
'.3 never held the goods as wharliagers 
. and that the right of stoppage in 
transitu was not determined, by part delivery to 
his vendees. Tawnier y. Sooveli, 14 M. & W. 28 • 

14 L. J., Ex. 321. 

— Order to Weigh.]— An order l^y the 
vendor to the wharfinger to weigh and deliver 
the goods to the vendee does not defeat the right 
of stoppage in transitu Aliter, where the order 

15 for delivery forthwith. Withers v. Zys, Holt 


In Vendor’s Kame— Order not to Deliver. 1—G . 
at North Tawton ordered goods to be sent to hini 
from London, not specifying any particular ship 
by way of Exeter. They were shipped and earrieci 
to Exeter, where they were put into the hands of 
a wharfinger to be forwarded to North Tawton. 
In the wharfinger’s books they were put into tlie 
name of G. The vendor received a letter frbni! 
Y G. that he would not receive the goods, and that 
T indorsed ‘"’’1 might take them back. The vendor 

bn the shTn’s ‘5® wharfinger not to deliver them, and 

irent 07, bmtl tlio wharfinger promised not to do so until he 
ent on boaid, | cqui^ safety, but afterwards delivered them 
to G.’s assignees in bankruptcy Held, that C ’s 
right to stop in transitu was not at an'end, aiid 
that he could maintain tn)ver against the whar. 
acceptance having been 553^^* Ball, 2 Bos. & P. 4o7 ; 5 E. E, 

remaining 

were laurlprl fl.Tld PTil'AVArl 


5. Goods in Hands of Wharfingee. 

Consignee not in Possession.] -—Goods were, 
consigned to A, deliverable in the Thames. A I 
being pressed by the master of the ship to have 
them landed, sent his son to tell the master to 
land them at the wharf where goods usually were 
landed for him. At the same time, being insol- 
vent, he told his son that he should not meddle 
with them : — Held, that the transitus was not at 
an end ; A.’s statement to his son, which was 
admitted in evidence, shewing that he had not 
taken possession of the goods as owner. James 
V. 6^riJijL, 2M.k W. 622 ; 6 L. J., Ex. 241. 

Before Shipment.]— Goods at a wharfinger’s in 
London on their way to be shipped to the vendee 
at Newcastle are subject to the vendor’s right to 
stop in transitu ; and that although they have 
been attached by process out of the mayor’s 
wurt at the suit of a creditor of the vendee. 
Mim v. Goss, 1 Camp. 282 ; 10 E. E. 684. 

After Weighing for Purchaser.] — Bale goods 
were forwarded by ship to Lomlon deliverable to 
B. & Co, or their assigns, being factors for sale, 
and were landed at ,the defendant’s wharf. 
B. & Co. ordered the defendant to- weigh and ' 
deliver* to M, ’ i 


, a purchaser from B. ^ Oof They 
were weighed, and an account of weight sent to 
B & Co,, who sent invoices accordingly to M. 
M. resold some bales, and; they, were delivered 
upon his order by the defendants to his vendees 


6. Transitus at an End* 

Corporal Touch of Purchaser ^-Deliverv to 
Third Person,]— The right to stop in transitu 
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to Ag“ corporal I the bankruptcy of the purchasers, placer! in the 
touch ot the u-ii(lec : iluhvery to a third person, hands of a thii-d person, at the request of the 
transhu^' » Jf v ‘ not dcto-mine the vendora, to secure bills drawn for the price of 
tiansnus. Ihnter v. Ueale, cited, H Tonn Bcp. the coffee Held, that it was a question for the 

jury whether the coffee was delivered on board 
^ ^ account of, and to be carrieri at the risk of. 

isuls of Lading indorsed, and 0-oods delivered the purchasers ; if so, the ri, 

to Eailway Company.]— ‘ '' *■ ■ ■ 

sent to the vendors a. 2 T 
for delivery at Liverpool 
purchaser at Liv 
his accejitanee f 

the bills of la<Iing were sent to the purchaser 
who indoi'sed them to a railway company, 
whom the cotton was delivered foi- carrias'e 
the purchaser in Yorkshire 

vendor had no rig ^ _ 

very to the railway company. G(hl)ps\ .E,t‘ parte, ' deliverable to B. 

WliiUmrfli, In re. -r . 

3S L. T. 479 ; 24 W. 11. 298. 


_.ght of stoppage in 

—Bills of lading for cotton transitu was at an end. Van Cadeel v. Booltcr, 
■ent at Liverpool provided 2 Ex. 691. 

^ ■ I to order or assigns. The 

to the veiKlor\s ag Bill of Lading indorsed to Purchaser.]— B. 
for the price of the cotton, and sold wheat to A., the price to be paid by banker’s 

, j draft on London at two months, to be remitted 
ailway company, to on^ receipt of invoice and bill of lading. B. 

to shipped the wheat by order of A. to be carried 
that the to M. for the accouxit, ami at lisk, of 
;ht to sto]) the cotton after deli- master signed a bill of lading, making the w 

i- T V •!>» -,- . .'o r-" " ^ indorsed the bill of ladin^^^ 

4o ij. J., lik, 10 ; 1 Ch. B. 101 ; to A., and sent it to A. with an invoice, asking 

for payment ; A. failed to remit 
draft : — Held, that B.’s right of stoppage in 
Delivery on Board Ship of Purchaser.] — transitu was at an end. Wihmlinrd v. Bowhrr, 
Ti. & Co. were in possession of a ship let to them ^ ^82 ; 12 L. J., Ex, 47.5— Ex. Ch. 

for three years at o2l lO.v. per mornh, they find- 
ing stock and provisions for the ship, paying the Delivery Order of Whisky handed to Excise 
master, and to have complete control of the ship. Ofdcer by Consignee. ]— A. in Scotland consigned 
The ship went a voyage to Alexandria, and had ten puncheons of whisky to B. at Y. in Ireland, 
goods on board her which they were sending sending to,B. an invoice and delivery order 
upon an adventure : — Held, that the unpaid directed to the collector of excise at N., in.struct- 
vendoT of the goods could not stop the goods, ing him to receive the duty and delivei- to JR. 

^ having been complete. Fowler v. B. lodged the <leli very order with the excise and 
M lag fj art ov hymer, Q.itxid,! East, 522; 7 Term the keeper, and removed six of the puncheons, 
Bep. 442 : 3 East, 390. paying the' duty ; but no transfer of tiie whiskv 

Delivery on board a ship belonging to the was made in the excise books. B. afteiwards 
vendee under bills of lading making the goods became bankrupt, and A. transferred the other 
delneiable to the vendee or hi.s assigns ends the four puncheons to C. The assignees of B. brought 
transitus, oehoturuinf^ w La rea. shire and Yo7‘k-' trover foi* the four mmchonriR • — TTokl t-hnt tho 
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V Wi- , ..w -.v. GenEBALLY— AVERAGE ACT. 

o70. 

Mate’s Bec8ipts.]-“The vendor’s lighterman i,oss must be voluntarily Incurred,] — To 
took mate’s receipts for goods contracted to be found a claim for average contribution the loss 
sold and delivered f. o. b., to be paid for by cash j^mst be voluntaril 3 '' incurred — per Lord Stowell. 
or bills at the purchaser’s option. The goods xiw Cojyenliaqefi, 1 C. Lob. 289. 29S. S. P., 
were paid for by bills, the vendors retaining the Hallett v. Wig mm, infra, 
mate's receipts. During the currency of the 

bills the purchaser became insolvent Held, What Heeessary to establish Claim to.] —In 
that the transitus and the vendor’s right to stop order to establish a claim to general average 
wei e at an end. Cowa.yee v. Thompson, 5 Moore, against the owner of cargo, tlie shipowner must 
P. C. 165 ; 3 Moore, Ind. App. 422. shew a common lisk existing, and a voluntary 

sacrilice or an extraordinary expenditure in- 

Stoppage by Agent — Eatification,] — C. andT., curred for the joint benefit of both ship and 
mei'chants at Liverpool, sent orders to T., a mer- cargo. If, therefore, goods are lamled from a 
chant at New York, to purchase goods for them, stivanded ship, and deposited in a place of safety, 
which were shipped in five vessels for Liverpool, whence they may be shipped again in another 
and consi^ed to C. and T., who, after receipt of vessel and carried to their (lestination, without 
the goods in one of the vessels, stopped payment greater expense to the owner of the goods, or 
on April 7th. 1. had drawn bills for'the goods, deterioration to the goods themselves, so that it 
partly on 0. and T., and partly on B. k Co., with is indifferent to him by what ship the.y go for- 
whom C. and T. had dealings. B. k Co., who ward, extraordinary expenses subsequenth’ in- 
weve merchants at Liverpool, having a house at curred in floating ‘'the stranded vessel do not 
New York, purchased there several of the bills, constitute general average to which the cargo is 
which were drawn at sixty daj^s’ sight and were bound to contribute. Waltheio v. JlavroJ/uii 30 
dated, some on March 28th, and some on March l. J.. Ex. 81 ; L. K. 5 Ex, 1 16 ; 22 L. T. 310™Ex. Ch. 
30th. On May 8th a fiat in bankruptcy issued 

against C. and T. The four other vessels arrived Not within Suing and Labouring Clause of 
on Mav Bi'd, 5th, 6th and 9th respectively, and Policy.]— General average and salvage do not 
immediately on the arrival of each ship B. k Co., come within either the words or the object of 
on behalf of I,, before the transitus was ended, the suing and labouring clause of a policy of 
gave notice to the masters and consignees to marine assurance. Aitchlw}i v. Lohre, 49 L. J., 
stop the goods. B, k Co. were not the general Q. B. 123 ; 4 App. Cas. 755 ; 41 L. T. 323 ; 28 
agents of I., nor had they received from him W. K. 1 : 4 Asp. M. C. 168 — H. L. (E.) 
authority to make the stoppage. On May 11th n 

the assignees of C. and T. demanded the goods Lien, j — There is a hen f or genm'al contribution 

from the masters and consignees, tendering the individual loss by property thrown overboard 
freight. The latter refused to deliver them, and safety of the ship. Hallett v. Boia^Jield, 

on the same daj’ delivered them to B. & Co. The ^ es. 187 ; 11 R. R. 184. 
assignees claimed them from B. & Co., who re- to general average contribution from 

fused to deliver them up. On 28th April I. a ship after adjustment made gives the owners of 
heard at New York of C. and T. having stopped ^he cargo im lien on the siiip^ by the law mari- 
payment, and executed a power of attorney to Lush. 45 ;29 L. J.,Adm.73. 

H.at Liverpool to stop the goods in transitu. ^Vhen a person has been employed by the 
On May 13th H. received the pow'er of attorney ^R^ter of a stranded vessel to do vanous acts 
and confirmed the stoppage by B. & Co. I. purpose of saving the cargo, such person 

afterwards adopted and ratified all that had been ^ cargo for his charges, the 

done by H. and B. & Co. Held, that after the services being in the nature of salvage, and^ the 
demand by the assignees there could be no charges payable by parti^lar average. Hngs- 
stoppage in transitu, and that the pretended 

ratification by 1. of H.’s and B. k Co.’s acts had j ^ 

no efect. m-d 4 Ex. 786 ; 19 L. J., g^J^ Capture.]-A ship 

iix. 1 ,)^ ; i-i .nil, 16 ., surprised by the 

Possession of Consignee.]— The transitus is at enemy. The silk, being valuable and light, was 
an end when the consignee has taken possession ^^ent ashore in boats and saved. The ship ami 

were eflntnvpfl ! — TTpld. no on.qp for hi,vpv«p’p 
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ti.ii'ht and Strong and the eargo sound. If tipping | 
the ship lieacl down to repair her propeller be ! 
resorted to, and in the course of the operation a ! 
portion of the cargo be damaged salt water, ; 
the cargo-o^Ynel^s have a right to a general average ( 
contribution. The (speratioii of so tipping the 
ship is under the circumstances a general average 
act. and the loss a general average and not a 
]‘arriouliir averae:e loss. McCall t. Hi wider. ^ 

L. J., Q. B. 4d8 7(J L. T. 401b 
See (dm) B. MARINE INSURANCE, infra, cols. | 
1240 SCO. I 


Eepairs of General Average Damage.] — Where 
cargo is sold necessarily by the master to raise 
money for repairs of injuries which are the sub- 
ject of general average, the loss on cargo is also 
the subject of general average. The CcMttmeia^ 
4 Not. of Cas. 677. S. P.. Tlie S 

C. Rob. 240, 264. 

Advantageous Sale of Cargo.] — The master on 
the voyage sold part of the cargo to pay for neces- 
sary repairs for a higher price than it would have 
fetched at the port of destination. Upon a refer- 
ence to settle the average loss between shipowner 
and charterer, the arbitrator allowed for the 
actual value of the goods when sold, and not at 
the port of destination. The court refused to 
set aside the award. JRtehardmn v, Noumi. 3 
B. &Ad. 237. 


2. Spars, Ac.. SagriL'MCED. 

Spars, burnt to Iceep Donkey-engine at 
Work.] — A ship sailed well equipped and manned 
for the voyage, having a donkey-engine on board 
and a reasonable supply of coals to work it for 
pumping purposes. The ship met with very 
hcav}" weather and sprang a leak, and in order 
to keep her a float it became necessary to use the 
■engine for pumping, and the coals running short, 
the captain burnt with the coals the ship’s spare 
■sj)ars ami some of her cargo : — Held, that the 
‘sacrilice of the spars and cargo was general 
•average. Roh'niwn v. Price. 46 L. J., Q. B. 551; 
:2 q. B. B. 295 : 36 L. T. 354 ; 25 W. R. 469 ; 
;3 Asp. M. C. 407— C. A. 

Xoss of Tackle.] — An action lies by a ship- 
•owner to recover from the owner of the cargo 
his proi'Kirtion of general average loss incurred 
by sacrificing the tackle belonging to the ship 
h>r an unusual purpose, or on an extraordinary 
occasion of danger, for the benefit of the whole 
concern. Pi ride if v. Presffrave. 1 East, 220 ; 
«6R. E. 2.56. 

If anything on board a slii}), which is cut or 
•cast away because it is endangering the whole 
■adventure, is in such a state or condition that it 
must itself certainly be lost, altliough the rest of 
the adventure should be saved without tlie cut- 
ting or casting away, then the destruction of the 
■filing gives no claiin for e:eneral average. Sliej)- 
henlv'. KotUfcn, 47 L. J.. C, ?. 67 : 2 G. B. I). 
,585 ; 37 L. T. 618 : 26 W. R. 120 : 3 Asp. M. C. 
544— Cb A. 

Mast cut away — Question for Jury.] — A ship 
being caught in a storm, portions of the rigging 
gave way to such an extent that the mainmast 
began to lurch violently ; whereu]')on, fearing 
that the mast would rip up the decks and thereb}’ 
■endanger the safety of the ship, the captain 
^ordered it to be cut away, which was done. In 
an action by the owner of the ship to recover j 
from the owners of the cargo their proportion of 
general average loss incurred by the sacrifice of 
the mast, the judge left to the jury the following 

• questions ; first, Are you of opinion that the 
mast was virtually a wreck, and gone at the time 
it went over 1 secondly, Do you find it was hope- 
lessly lost ] The jury answered both questions in 
the affirmative : — Held, that there had been no 
mistlireetion, and that substantially the right 

• quesrions had been left to the jury. Ib. 

Mait working* 'through Ship’s Bottom.]— Gut- 
ting ^ away a steamship’s Iron mast that had 
worked loose at the keel and was in the master’s 
reasonable opinion, though not in fact, likely to 
,go through the ship’s bottom : — Held, general 
.average. Ciwnj or Corrie v, CindtMrd^ cited 
3 0* r. B; 583 : Asp. M, C. 646, n. 


Sale of Cargo to avoid Arrest.] — Where the 
master of a ship in a foreign port was arrested by 
process out of a court of justice, at the suit of 
the agent of the ship, for sums of money the 
latter had disbursed on his account, and the 
master not being able to raise money by other 
means, that he might procure his liberation and 
pursue the voyage, sold a part of the cargo : — 
Held, that the owner of the goods so sold had no 
right to a contribution in the nature of general 
average from the shippers of the other goods on 
board, which arrived safely at the port of desti- 
nation, Pohsoii V. WiUon., 3 Camp. 480 ; 14 


4. Forwarding and Salving Cargo. 

Expenses, &c., in transhipping Cargo and 
arranging for Sale.] — A ship during her voyage 
from India to London was stianded^ on the coast 
of France. The shipowner dispatched his 
manager and other persons to take part in the 
necessary salvage operations and the whole of the 
cargo was saved, transhipped and brought for- 
ward to London and the freight earned. Part of 
the cargo which could not be identified w^as sold 
by the shipowner by an arrangement with the 
consignees through a broker, who received his 
brokerage. The shipowner incurred considerable 
trouble in chartering ships to carry on the cargo 
from France to London, and in sending out 
lighters and necessary appliances to France, and 
in the identification of the cargo, preparing for 
the sale, answering the inquiries of and arranging 
with the consignees. In the average statement 
a remuneration to the shipowner for “arranging 
for salvage operations, receiving cargo, meeting 
and arranging with consignees, and receiving and 
paying proceeds, and generally conducting the 
business,” was charged partly to general average, 
and partly as particular average on the several 
interests ratably,, the average stater thinking 
that the amount was a' reasonable remuneration 
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to the shipowner for his services and for cominis- master, or of replacing deserters during the 
sion on the sale of unidentified cargo, and on repairs, which fell on the shipowner. Phnnmpj'x, 
disbursements : — Held, that under the circum- Wildmtm^ 3 M. k S. 482 ; 16 li, li. 334. 
stances the amount was improperly charged, and 

could not be recovered, there being no contract Expenses during Eepairs— Press of Sail on 
on the part of the owners of the cargo to remu- Lee Shore.] — Wages of crew and repairs to ship 
nerate the shipowner for his services, a great part compelled to put into port of refuge to repair 
of which had been rendered with the object of damage caused by bad weather not general 
earning his freight. Schmter v. Fletcher^ 47 average, nor damage to ship caused by caiTving 
L. J., Q. B. 530 ; 3 Q. B. D. 418 ; 38 L. T. 605 ; press of sail to keep off a lee shore. * Poivpr v, 
26 W. R. 756 ; 3 Asp. M. C. 577. And see Jlofie Whitmore, 4 M. k !S. 141 ; 16 R. R. 416. 

V. Banh of Amtmkma^ infra. 

Average Adjustment at a Port of Eefuge-~~Pro 
Payment hy Shipowner— liability of Cargo- rata Freight.]— The mere temporary suspension 
owner — Question for Jury.] — When ship and of the voyage by reason of the necessitv of repair- 
cargo are in peril, the fact that the shipowners ing the ship at a port of refuge dues not. as 
have by the act of the master become bound to between the shipowner and the owner of caram 
pay, and have paid, a sum of money for preser- warrant an average adjustment at the luter- 
vation of ship and cargo, and that the master in mediate port. Hill v. Wihor, 48 L. J., 0. }\ 
so binding them pursued a reasonable course 764 ; 4 C. P. H. 323 ; 41 L. T. 412 ; 4 Asp, c" 
under the circumstances, is not conclusive that 198. 

the whole sum was chargeable to general average, A ship sailed from Riga for Hull with a g(meraL 
so as to hind the cargo-owners to paj^ their pm- cargo and was stranded, but was afterwards got 


Expenses of resMpping Cargo and of Ship 
leaving Port of Eefuge.]— A ship on a voyage 
having sprung a dangerous leak, the captain, 
acting justifiably for the safety of the whole 
adventu]‘e, put into a port of refuge to repair. 
In port the cargo was reasonably, and with a 
view to the common safety of the ship, cargo and 
freight, landed in order to repair the ship. The 
ship was repaired, the cargo reloaded, and the 
voyage completed : — Held, that tlie cargo-owners 
were not chargeable with a general average eon- 
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Sretmh^n T. IValhia?, 54 L. J., Q. B. 497 ; 10 
Api». Cas. 404 : 52 L. T, 901 ; U ^Y. H. 309 ; 5 
Asp, M. C. 453— H. L, (E.) 

Fort of Refuge — Refittiag.] — If A, let his ship 
to B. fv^r a voyage, engaging to keep it in repair 
<luring tlie whole time, fur which he is to receive 
freighr on the return of the ship : amL for the 
safety of the ship, it hecoines iiecessaiy during 
the vuvagt* to put into a port to reiit, the expense 
of reiinlng must be borne entirely by A : and lb 
is tint liable to euntrilatte to it in propoitioii to 
his interest hi the cargo, as for a general average. 

V. Chaniovk, 8 Term Hep. 599 : 5 B. R. 425. 

Discharge of Part of Cargo before Commence- 
ment of extraordinary Measures.] — A steamer, 
caiTving among other cargo a large amount (.if 
>pe<*io. ran agruuipl. and lay in a <langerous 
po'-ition. Tlic Sjiccie was laiidetl by the master 
soon after the vessel struck. After the landing 
uf the specie, tlie master jettisoned part of the 
cargo, and had recourse to other extraordinaiy 
Pleasures for getting otf the vessel. These mea- 
>ures siicceeiied, and she completed her voyage 
with the cargo remaining on "board. The specie 
was conveyed to a neiglibouring port, whence it 
waas sent on in another vessel, Init for the pur- 
poses of the case wars to be treated as having 
arrived in the steamer : — Held, that the losses 
and expenses incurred in getting the steamer otf, 
and the expenses incurred in landing and con- 
veying the spec.ie, wei‘e not general average to 
which the owuiers of the specie were liable to 
c*)ri tribute. Boijn! Mall shami Packet Co. v. 
JCiailiKh Bank of Jiio fie JaneinK 57 L. J., Q. B. 
3J : "iO Q. B. IX 3G2 ; 3f> W. K. 1U5. 

6. Fire. 

Scuttling Ships to put out Fire.] — Damage to 
cargo ]>y scuttling a ship to put out a fire is the 
sn b jeer of irei leral a vern ere contriVmtion. Aekard 
V. illnff, 31 L. T. <>47 ; 4 Asp. C. 422. 

Damage hy Water to put out Fire.] — Bark was 
shipped on br>ard a general ship, under a bill of 
lailing. frtun Jsanta IMartha to London, by which 
average, if any, was to be adjusted according to 
British custom. "When the ship was about to 
■sail, a fire broke out in the forehold, and })uinping 
water through the deck of the forecastle not 
booing sufficient to extinguish the tire, a hole was 
cut in the side of the ship, and her fore compart- 
ment being thereby tilled with water, the lire 
wTis extinguished. If this course had not been 
adopt ed riie cargo on board would in all proba- 
bility have been destroyed, and the ship most 
seriously damaged, if not rendered a total wreck. 
The bat'k was destioyed by the water poured into 
the ship. Id an action for general average con- 
Ti'ibution in res}>ect of the destruction of the bark 
it was found, in addition to the above facts, that 
it is the practice of British average adjusters to 
treat a loss so caused as not a general average 
loss : — Held, that the loss w'as, according , to the 
general law of Englarnl, the subject of general 
average contribution, as a voluntary and inten- 
tional sacritiee of the bark made under pressure 
of imminent danger, and for the benefit and wdth 
the view’' to secure the safety of thewdiole adven- 
ture then at risk. Steicati v. India and 

Paclflf* Sfeamnltlj) Co., 42 L. J., Q. B. 191 ; L. R. 
8 Q. B. 362 ; L. 1\ 742 ; 21 W. R. 953 ; 1 Asp. 
M, (X 528--EX.. Ch. , 


Held, secondly, that the shipper, by the terms 
of the bill of lading, had made the admitted 
practice of British average adjusters part of the 
contract ; and he was bound by it, although 
erroneous. Ih, 

Ship on Fire in Harbour — Water poured upon 
Cargo — ^Termination of Maritime Adventure.] — 
To })our \vater upon the cargo, pursuant to the 
master’s orders, for the purpose of extinguishing 
a fire which has broken out in a ship’s hold, is a 
general average act ; and if the cargo is thereby 
injured, the owner is entitled to a contribution. 
Whilst the cargo remains on board a ship after 
her arrival at the port of destination, the mari- 
time adventure is not temiinated so as to absolve 
the owners of the cargo and the .shi}> from mutual 
rights and liabilities. The defendants were the 
owmers of the “ H.,” which, having arrived at her 
port of destination at the end of a voyage, un- 
loaded about 1,300 tons of her cargo ; about 100 
tons remained on board. Whilst she was lying 
at a wharf, a fire broke out in her hold : and, in 
order to extinguish it, her master caused water 
to be poured into her, whereby, some goods, 
forming part of the cargo and belonging to the 
plaintifs, were damaged. The “ H.” might have 
been scuttled and raised again ; but if the fire 
had not been extinguished, she would have been 
ill peril of partial destruction : — Held, that the 
defendants were liable to contribute by way of 
general average foi' the damage done to the 
plaintiff’s sroods. Wh'itec9Hm Were Co. wSainll, 
51 L. J., Q\ B. 426 ; 8 Q. B. D. 653 ; 46 L. T, 643 ; 
30 W. R. 588 ; 4 Asp. M. C. 531—0. A. 

7. JETTISOIsX 

General Principles as to Jettison.] — Where 
goods are jettisoned for the common good, the 
loss, as a rule, comes within general average, and 
must be borne proportionally “by those inter- 
ested.” To this rule there is an exception, viz., 
that detdv cargo jettisoned is not entitled to 
general average contribution. To this exception, 
however, there are tw’o exceptions, viz., that 
coasting vessels are without the exception, and 
also those cases where by custom the deck cargo 
is one customary in the trade, and, perhaps, also 
fi'om the port. It is said that there is a further 
exception, viz., where by agreement with the 
shipper the cargo is shipped on deck. We are 
of a different opinion. Per cur., in Weight v. 
MariDood, infra. 

Of Deck Cargo— Liability of Shipowner for.] — 
The plaintiffs shipped certain cattle as a deck 
cargo on board the defendants’ vessel : during 
the voyage a storm arose, and owing to stress of 
weather the master jettisoned the deck cargo by 
throwing the cattle overboard. The act of jettison 
was proper and necessary - on the part of the 
master for the safety of the defendants’ vessel : — 
Held, that the plaintiffs could not recover from 
the defendants a general average contribution for 
the loss of the cattle. Johnson v. Chapman, infra, 
commented on. Wright v. Manoood^ 50 L. J., 
Q, B. 643 ; 7 Q. B. D. 62 ; 4.5 L. T. 297 ; 29 W. R, 
673 ; 4 Asp. M. C. 4.51— C. A. 

In consequen<^ of a severe storm which a vessel 
encountered, her deck cargo of timber, which was 
lawfully stowed on deck according to the terms 
of the ebarterparty between the shipowner and 
the charterer, broke adrift, and knocked against 
the pumps, so that tho captain was compelled, in 
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Of Ship’s Stores,]-— The owners of a ship’s 
I cargo are liable to contribution for ship’s stores 
necessarily thrown overboard, after a vessel was 
captured, and while she was in the han<ls of an 
enemy. I^nee v. jSVdle, 4 Taunt. 123 ; 13 R. R,. 

^ 563. 

Exception of Jettison in Bill of Lading — Cargo* 
carried on Deck in Breach of Bill of Lading— 
Liability of Shipowner.]— See Exeluinge 

Co. v. Elxon^ supra, col. 504. 

Collision— Jettison of Cargo.] — See The Mar-^ 
jpessa, post, col. 728. 

See also Bntler v. and eases inf 

cols, llOl seq. 


to throw' a portion of such cargo overboard : — 
Held, that vsuch jettison w^’as the subject of a 
general average contribution, it being both volun- 
tary and to save ail from the danger caused by 
the storm, which was common to the whole 
adventure. Johnson v. Chagoman^ 19 0. B. (K.s.) 
663; 35 L. J,, C. P. 23; 15 L. T. 70; 14 W, R. 264, 

The proprietor of goods laden on the deck of a 
ship, according to the custom of a particular 
trade, is entitled to contribution from the ship- 
owner for a loss by jettison. Gould v. Oliver.^ 
5 Bing, (js^.c.) 144 ; 5 Scott, 445 : 3 Hodges, 307 ; 
7 L. J., G. P. 68. 

General average continbution payable in respect 
of deck cargo (pigs) jettisoned, if there is a 
custom to carry such cargo on deck. Mlhvurd 
V. Umert 3 Q. B. 120 ; 2 G, & B. 142 ; 11 L. J., 
Q, B, 137 ; 6 Jur. 706. Royal Exchange SMpgnug 
Co, V. Dixon, supra, col. 504. 

Goods stowed on deck have no benefit of 
general average. Mger v. Van dev Deyl^ Abbott, 
on Shipping, 13th ed. 652. 

Deck Cargo ‘‘ at Merchant’s Eisk.”] — It 

was stipulated in a charterparty that the “ ship 
should be provided wdth a deck cargo, if required, 
at full freight, but at merchant’s risk ” Held, 
that the -words “at merchant’s risk” did not 
exclude the right of the charterers to general 
average contribution from the shipowners in 
respect of deck cargo shipped by the charterers, 
and necessai'ily jettisoned to save the ship and 
the rest of the cargo. Burton v. English, 53 
L. J., Q. B. 133 ; 12 Q. B. D. 218 ; 49 L. T. 768 ; 
32 W. R. 655 ; 5 Asp. M. C. 187—0. A. 

Bight to Contribution — Eemedies — ^Lien on 
0oods salved.] — The right of contribution in 
respect of jettisoned cargo is based on the danger 
to ship and cargo requiring sacrifice to -w^hich ail 
must contribute. Such right does not belong to 
the ^ w'rongdoers whose acts have led to the 
jettison, or to those who are legally responsible 
for them. Where a ship is stranded through the 
negligence of her master, and thereby ship and 
cargo are placed in a position of such imminent 
danger as to make it prudent and necessary to 
jettison part of the cargo in order to save the 
remaindei* and the ship : — Held, that innocent 
owners of the jettisoned cargo are entitled to 
general average ; secus with regard to the owners 
of the ship unless their ordinary relations to the 
shippers have been varied by contract. Strang 
or Steel V. Scott, 59 L. J., P. C. 1 ; 14 App. Gas. 
601 ; 61 L. T. 597 ; 38 W. R. 452 ; 6 Asp. M. C. 
419—?. C. I 

The rules of maritime law relating to the 
rights and remedies resulting fi‘om a proper case 
of jettison are (1) Each owner of jettisoned 
goods becomes a creditor of ship and cargo saved. 
(2) He has a direct claim against each of the 
owners of ship and cargo for a pro rat^ contri- 
bution tevvards his indemnity; which he can 
recover (a) by direct action ; Qj) by enforcing 
through the ship master, who is his agent for that 
purpose, a lien on each parcel of goods salved to 
answer its proportionate liability. Ih. ‘ 


8. CONTKIBUTIOK, BY WhAT LAW. 

Law of Port of Discharge,] — In the absence of 
a contract to the contraiy, general average as 
between shipowner and cargo, owner is computed 
according to the law of the port of discharge. 
Simonds v. White, 4 D.'&; R. 376 ; 2 B. & C. S05 ; 
2 L. J. (O.S.) K. B. 159 ; 26 R. R. 560. 

Custom excluding, not Valid.] — There is nO' 
valid custom excluding general average. Acliard 
V. Bing, 31 L. T. 647 ; 2 Asp. M. G. 422. 

The plaintifi: chartered a ship from the defen- 
dant, and by the charterparty it was provided ;• 
“ All questions of general average to be settled 
according to the custom of the London under- 
writers at Lloyds'.” A fire broke 'Oiit on board, 
the ship was scuttled to extinguish it, and the 
cargo was damaged thereby. The loss was adj listed 
as general average, and the plaintiff brought his 
action to recover from the defendant the ship’s 
contribution. The judge directed the jury that 
the loss -was general average according to law, 
and the question was whether there was a valid 
custom excluding such loss from general average. 
The jury found that no such custom existed, 
and the verdict w'as entered for the plaintifi. 


‘^British Custom” — Damage by Water used 
to extinguish Eire.] — It became necessary for 
the safety of the whole adventure to extinguish 
a fire on board a ship by means of water, and the 
water caused damage to part of the cargo. The 
damaged goods were shipped pursuant to a bill 
of lading, which contained the following clause : 
“ Average, if any, to be adjusted according to 
British custom.” The usage among average 
staters in England is, that goods thus damaged 
are not brought into account in an averagead just- 
ment : — Held, that the phrase “ British custom ” 
in the bill of lading referred to this usage, and 
that the goods damaged could not be deemed 
subject to general average. Stewart v. TT>a‘^ 
India and Paoijic Stmnishig) Co., 42 L. J., Q. B. 
191 ; L. R. 8 Q, B. 362 ; 28 L. T. 742 ; 21 W. R. 
953— Ex. Ch. 

To be calculated by Eoreigu Dsage — Admiralty 
Jurisdiction.] — Bee Gold v. Goodwin, ]30st, eoL 
935, 


9. Who ahd What Contribute: ik what 
■ Master decides what 0oods to be jettisoned.] Ma>»neb. 

^ —It is for the master to decide ^;what pdrt of the Cargo Owners amongst : themselves*] a-. An 

‘ , cargo is to be sacrificed in .ease of jettison— per action may be maintained to recover a contri- 

,77m in the nature of general average by one 

" ’'f'l I ; I V y ] ‘ ^ ,1 I ' .1 'I ' 
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shipper of ji’oods against aiiotlicr. 
Wilmti, 2 Camp. 480 ; 14 R. R. 817. 


Dohaon y. > 


10. Average Statemej^t. 


CoAsigaee not Owner.]— -A consignee (not the 
owner) nf goods, receiving them in pursuance of 
a bill of Imiiiig, whereby the shipowner agrees 
to deliver them to the consignee, by name, be 
paying freight, is not liable for general average, 
although he iias had notice, before he received 
the goods, that they have become subject to that 
charsni. v. Tohin, 3 1>. A: Ad. r>28 ; 1 

L. .].] K. b. ikl 

Provisions do not contribute.] — Provisions do 
not conti-ibiue tr^ general average, even wdiere 
the (targo of the ship consists only of passengers. 
Bnnni V. Staphiofi. 4 Ring. IIU ; 12 Moore, 
'm : 5 L. J. (o.S.) 0. R, 121 ; 2U R. R. 524, 

Eight of Shipowner for Loss of Freight.] — R. 
shipped a cargo of coals upon D.’s sliip to be 
carried to 8. and there <lelivered on pjaynient of 
freigiit. A hre broke out spontaneously in the 
coals, and portions w'ere thrown overboard, and 
the remaiiuler so wetted an{l damaged }>y waiter 
poured upon them to extinguish the lire, that they 
wci’e necessarily dis(diarged, and sold at a port of 
refuge. Owdng'to no freight being payable there, 
they realised nett a larger sum than if they had 
safely reached their destination ; but the freight 
up(m thomivas wholly lost : — Held, that the ship- 
owner wms entitled to a contrilnition in general 
average for the lost freight. JPh^'ie v. Middle 
BoeJUM. 44 L. T. 426 : 4 Asp. M. C. 388, See 
per cur., in Wrif/ht v. MarivtmL sn[U'a, col. 586. 

Loss of Cargo.]— Semble, that there was no 
claim on account of the cargo : first, because 
there was no hiss on account of it : secomlly, 
because the vice in it wars the cause of the sacri- 
fice. Ik 

©eueral and Particular — SMp and Cargo — 
Value of SMp, bow ascertained — “Eewfor Old 
Allowance.” j — For the purpose of ascertaining the 
ainouut to l>e contributed to in general average 
in the ease < a ship which has siiti’ered both par- 
ticular and general average damage and has been 
sold as a constructive total loss, the value of such 
ship is her value at the time immediately preced- 
ing the general average sacrifice in respect of 
which contribution is to be made, and such value 
is to be ascertained by deducting from the value 
of the ship at the time she left port the amount 
which it would have cost to repair the particular 
average damage, and also the amount wdiich she 
fetched when sold as a constructive total loss. 
Hendvemn v. ShaMand, 65 L. J.. Q. B. 340 ; 
[1806] 1 Q. B. 525 ; 74 L. T. 238 ; 4-4 W. R. 401 ; 
8 Asp. M. 0. 136— C.A. 

Where no repairs have in fact been done, the 
shipowners are not entitled to the one-third 
‘‘ new for old” allow’ance in estimating the value 
of a ship for the purpose of ascertaining the 
amount to be contrilmted to in general average 
as above. Ih. 

Loss caused by Hegligence of Crew— Right of 
SMpowuer,] — The shipowner is entitled to 
average cent ribution from cargo-owmer, although 
the loss w'as occasioned by negligence of the 
crew, if by the terms of the charterparty the 
shipow’ner is not liable to the cargo-owner for 
such negligence. The Caemn Park. 59 L. J,, Adm. 
74 ; 15 Kt). 203 ; 63 L, T. 356 ; 20 W. B. 101 : 
6' Assp*' M,C», 543v , . , , i 


i Duty of Shipowner to get Average Statement. ] 
— A shipowner, where a general average loss has 
occurred, may be liable to an action for damages 
. for delivering up the cargo without taking the 
: necessary steps for procuring an adjustment of the 
t general average and securing its payment. Tlie 
! plaiutifs shipped goods' at Liverpool on boar<l a 
; steamer belonging to the defendants under a bill 
' of lading, by which the defendants undertook to 
' deliver the goods at the port of Montreal unto the 
; Grand Trunk Railway, by them to be forwarded 
. (upon the conditions 'before and after expressed) 

I thence per railway to the station nearest to 
’ Toronto, &c., and among the conditions wms the 
I following : ‘‘ The shipowner or railway company 
j are not to ])e liable for any damage to any goods 
i which is capable of being covered by insurance,” 

I .v:c. In the course of the voyage the plaintiffs’ 

: goods sustained damage which came under the 
heading of general average. The ship returned 
: to Liverpool, and the cargo was discharged and 
I handed over by tiie defendants to a company to 
j be distributed' and disposed of for the benefit of 
' the parties concerned, without giving any assist- 
■ ance to the bailee.s, the underwriters, or the persons 
whose goods were damaged to get an average 
I .statement made out, or taking any steps to enable 
' the plaintiff’s to recover contribution : — Held, 
j first, tliat the bill of lading did not relieve the 
' defendants from contribution to general average ; 

; and, secondly, that they were liable to an action 
i by the plaintiffs for their omission to take the 
: n'ecessary steps to secure an adjustment and pa-y- 
i meat of the general average. Crookee v. Alleti^ 

; 49 L. J., Q, B. 201 ; 5 Q. B. D. 38 ; 41 L. T. 800 : 

; 28 W. R. 304 ; 4 Asp, M. C. 216. 

At Foreign Fort — Expenses.] — An owner of a 
: Bl’itish ship may avail himself of a statement of 
average made at the port of delivery in a foreign 
, country, accoi-diiig to the law thereof, so as to 
, charge' a British freighter of goods, under a 
i charterparty made in Britain, with the expenses 
I of wages and provisions for the seamen incurred 
j during the necessaiy detention of the ship at an 
: intermediate port, although by the law of this 
^ country such expenses would not be recoverable 
‘ as average. Pulglehh v. Pavulmn^ 5 D. R. 6 ; 

; 27 R. R.‘ 519. 

Average Stater— Employment of.] — The parties 
to an average bond agreed to pay their propei' 

; and respective proportions of any general average 
I charges to which they might be liable, and forth- 
i witirto furnish to the captain or owners of the 
i ship a correct account and particular of the value 
: of the goods delivered to them respectively, in 
; order that any such general average charges 
i might be ascertained and adjusted in the usual 
i manner : — Held, that there was no implied con* 

I dition to employ an average stater residing at 
I the port of discharge. Wkicevtree Sailinr/ Shif) 
i Co. V. Love. 66 L. J., R.C. 77 ; [1897] A. 6. 373*; 

I 76 L. T. 576 -P.C. 

' There is no obligation on shipowners to employ 
I an average stater at all for the adjustment of 
i liabilities. (Siotonds v. IVJiite- -2 L. J. (o.S.) 
i K.B. 159 ; 2 B. & 0. 805 ; 26 R. R. 560) explained. 

Ik v'"’’ R 

11.' 'Average Boro'..;.'.:-''')/ •'' ' 

Average Bond — proportion of Salvage — Duty 
of Shipowner The Mmshy^ ante, col. 656. 
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SHIPPING— XVIII. Salvage. 


Security for Payment — Unreasonable Terms 
— Liverpool Bond,] — Where a shipowner in the 
exercise of his iieh for general average requires 


IS. JuBisniCTioN, Admiralty. 


4?' Au ® court of admiralty as tu 

security from the owner of the cargo liable to accidiiw upon questions of average is this: not 
contribution without insisting upon immediate that when a possessory right- of lien arises inci- 


that When a possessory rigiit* ot iieii arises inci- 
payment ot the amount due, the secpity so dentally before it. such right will be treatcfl as a 


required miist he reasonable, ^le defendants, nullity ; but that’ when the court is called upon 


who had a lien upon goods on hoard their ship en&i^e such a' lien not depending upon pos- 
for general average, did not demand payment of session, or to adiust the rights which ctow out of 


iui general average, ain not ciemana payment or the rights which grow out of 

the amount due but i;equired as seciirhy that the it, the ^nrt will then ref use to interfere. Galani, 


consignees should make a deposit of 10 per cent. MoAiridrew. 2 Moore, P. C. 

on the estimated value of the goods m the ^omti .j. A 216 ; b^. Lush. 167 : 3 N. R. 2d4 ; 33 


names of the defendants and their average ^ c)- 

adjuster, or in the names of the defendants, or ^2 W 495 
in the name of the average adjuster, or should nossess 

execute a bond providing that the deposit should jiyepatre will V 
he held as security for the general average and nvises^^incidcn 


L. J., Adin. 97 ; 10 Jur. (N.S.) 477 ; 9 L. T. 550 ; 


The possessory lien of the master for general 
average will be supported in admiralty wiien it 
arises incidentally in the progress of a cause over 


, , v - _ - ® , arises ineiaeiuany lu ixie pj.ugrc&» uo. > ct 

particnlar charges and that the parties m whose properly has iurisdictioii. A 

name it stood migp pay pereont such sums as admiralty will not interfere to enforce a 

pey shpuld from time to time consider ought to ^^Verago which does not depend 

he paid to the owners or paster on account of possession, or to adjust the rights which grow 
money actually tUsbureed by them or him, or to -^yhere a clear legal right of lien 

enable them or liirn to pay off and discharge jg proved in the court of admiralty to exist, the 
claims which formed part of the general average ,3^ oj the property «-ithout 

and other expenses. It also provided that all regarding it. As between the owner of the 
questions ot geneinl average should be refeiTed to (jai-go and the holder of a respondentia bond, 
the average adjuster of the shipowner, subject to latter is not liable to contribute to general 
an appeal from the adjustment to arb^ average, but as between him and those who 
w rose decision should be hnal : Held, that the ^ salvage services, he is liable. Ilj. 

conditions of the deposit and the form of the bond ^ „ ... r,onrtAf admiralty had no iuris- 


htxi appeal rrurn tne aajustment to aroitm average, but as between him and those who 
w rose decision should be hnal : Held, that the ^ salvage services, he is liable. Ilj. 

conditions of the deposit and the form of the bond coiirtAf admiralty had no juris- 

weie both umeasonabie, and could not in the <j;iction, except perhaps where the proceeds of 
mrcumstances be imposed upon the consignees, cargo and freight were in court, to 

n Ti D ' qV enforce geneml average contribution. The 

w R S' ’ - vV P -oo ’ n h Constanefa, 4 Not. of Cas. 677. Bee also Gold v. 

W. R. 386 ; o Asp. M, C. o93-C. A. 935^ 

_ ^ ^ , Bemble, since the passing of the judicature 

Denve^ of Cargo— Duty of Master to take ^cts the admiralty division has acquired a right 
Average BoM.]— It IS the practice in the case of ^o entertain a claim for a general average loss 
a general ship, for the master, before delivering vvliich the high court of admiralty did not pos- 


cargo, to take security from the merchants for 
payment of general average. 3Ii/er v. Van der 
Deyl, Ahhott on Shipping, 13th ed. 446. 

And see 10, Average Statement, supra. 


2'he Oijuendo. supra. 


12. Action foe — Practice. 


Inspection of Documents.] — In an action by a 
shipow'ncr for contribution in respect of general 
average, the defendant is entitled to an inspec- 
tion of the statement of the general average, but 
not of the documents fi’om which it is drawn up. 
Tim-cell V. Allen, 5 M. & W, 337 ; 7 D. P. C. 496 ; 
8 L. J., Ex. 269. 


Ship’s Agent has no Lien for.] — ^.llthough the 
master has a lien upon the ship for average 
expenses, the ship’s agent, if he has pai<l them, 
has no such lien. A claim by ship’s agent for 
disbursements cannot be recognised in the court 
of admiralty, even against the proceeds of ship 
or cargo. The Suhhmdein, 36 L. J., Adm. 5 : L. Pt, 


In an action by a oi’ cargo. The Suhhmdein, 36 L. J., Adm. 5 : I 
’esnect of u’cneral i 1 A. & E. 293 ; lo L. T. 393 ; 15 M . R. 591. 


SVIll. SALYAGE. 


Pleading Unseaworthiness,]- — In an action for 
contribution for an average loss, it is not suffi- 
cient to allege in a plea that the vessel was urisea- 
worthy at the time of sailing, but that the average 
loss was occasioned by her being miseaworthy. I 
Sclilim V. Herlot, 14 C. B. (N.S.) 59 ; 32 L. J., ! 
C. P. 211 : 10 Jar. (N.S.) 76 ; 8 L. T. 246 ; 11 
W, R* 596. 


Counter-claim before Adjustment.]— Where to 
a claim for damage to cargo a counter-claim of 
; ' * general average is set up, it is not necessary that 
. , such general average should have been adjnsted ; 

. but if the evidence supports the fact of a general 
, ■ average loss having been sustained, the amount, 
together with the amount' of loss sustained 
, through damage to the' cargo/ will be referred 

’ • ; to ’the -registrar .and 'merchants -to report. ■ The 

;.i * "o^mtuu. as l. t. ui i a Asp. c. 558. , . 




1. Generally, 593. 

2. Success, 596. 

3. Possession of Salrors, 598. 

4. JlisGonduct or Want of Skilly 599. 

5. Baltaye Sennees, 

a. Supplying Anchor, 603. 
h. Giving Advice, 603. 
e. After Collision, 603. 

d. Mutiny, 605. 

e. Various Services, 605, 

6. Zife Sal caff e, 607. 

7. Salmye or Towage. ' 

a. Towage, not ^Salvage, 611. 

5. ■ Salvage: not Towage, 611. 
c. Towage converted into Salvage, 612 

8 . Salvage or Pilotage, 614, 

9. Who are entitled to Salvage. 

a. Officers and Crews of H. M. Ships, 617. 
h. Both Ships belonging to same Owners, 
619. ■ ' . 

c. Shipowner or Charterer, 620. 

d. Apprentices, 621. , . , 
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i‘. Agents, 621. 

/. Ov^Hier of Salving Ship, 622. 

ff. Coastguard and Lightship Men, 622, 

li. Other Persons. 623. 

10. Who are Liable to Pay Salvage, 626. 

11. Contributioti to Salraye, 626.’ 

12. Derelict and Wreeh, 629, 

13. AiLYU‘d. 

a. Generally, 631. 

b. Amounts Awarded, 638. 

c. Derelict, 641. 

d. Appeal — Reviewing Award, 644. 

14. Ajyportlonment, 647. 

10. Ayreements to Apportion, 651. 

16. Apsiynmenf of Might to Salvage, 653. 

17. Salvage Agreeinents, 

18. Jurisdiction, 

a. High Court, 660. 
h. Justices, 662. 

c. County Court, 664. 

19 . Salvage Lien, 

20. Practice, 

a. Generally, 666. 
h. Parties, 667. 

e. Consolidation, 668. 

d. Tender, 669. 

e. Arrest, Sale, and Bail, 670. 

f. Pleadings, 671. 

g. Evidence, 673. 

h. Costs, 674. 


Rescue from Ice— Custom of Whalers.] — ^A 
Greenland whaler that sailed to rescue another 
that was fast in the ice : — Held, not to be pre- 
vented by custom from claiming salvage. The 
Swan, 1 W. Rob. , 68. 

River and Sea Salvage.] — There is no dis- 
tinction between river salvage and sea salvage, 
the danger and meritorious nature of the services 
in either case being the ground on which the 
ei nan turn of compensation is awarded. The 
Carrier Dove, Trash v. Maddone, 2 Moore, P. C, 
(X.S.) 243 ; 19 L. T. 768. 


purpose. Part of the ship’s cargo was taken out, 
in order to lighten her, and was taken to D. A. 
detained the cargo on its arrival at D, claiming sal- 
vage, also fees payable to him as receiver of droits. 
B., agent for the .shippers, paid the fees under pro- 
test : — Held, that B. could recover from A. the 
money paid for fees, which were payable to B. 
only whilst salving property and were payable 
by the owners only, and that there was no lien 
for them ; .also, that A. could set off his claim 
for salvage niider 9 & 10 Viet. c. 99. Coates- 
worth V. Wah-h, 3 Ir. C. L. R. 93. 

Derelict Must be Brought in.] — A derelict 
ship and cargo picked up at sea must be brought 
into tlie admiralt}^— to be restored to the owner 
on payment of salvage— or subject to salvage to 
be condemned as a droit of the admiralty. The 
Xing V. Proi)ertg Derelict, 1 Hag. Adm. 883, n. ; 


.sail a.s^ consorts, under an agreement to render Civil Salvage awarded to Military Salvors,] — 
each otlier assistance, salvage will not be given Civil salvage awarded in addition to military 
•tor services rendered by one to the other. The salvage to a ship of war that took iu tow a ship 
Zephyr, 2 Hag. Adm. 43. See dVie Margaret, 2 recaptured from the enemy, she being in a dis* 
Hag. Adm. 48, n. tressed state. The Louisa, 1 Dods. 317. S. P., 

^ i ti a cause of salvage of a vessel engaged in the The PranhUn, 4 0. Rob. 147. 

Boiith Sea fishery, the defendants alleged a custom ' 

for vessels in that fishery to assist each other Services asked for, but not allowed to be 
gratuitously. Issue directed to the common pleas rendered.]— Where, a, vessel has rendered neces- 
mider 3 and 4 Viet. c. 5, s. H, to try the exist- sary services to. another, and is .in a position to 
*ence of the custom ; verdict for the custom, render further services pf a valuable kind, but 
Morion for new trial rejected. The Harriot, 1 her assistance is dispensed, with, she has a right 
. Kob. 439. to have the- further services;- which she w'as ready 
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and able to render taken into account in a salvasre 
award. The MaaAm, 6 E. 736 ; 69 L. T, 659 : 
7 Asp. H C. 400. 

Services rendered by Bequest — Bo actual 
Benefit resulting tkerefrom.] — Whei’e a vessel 
stands by or renders services to another upon 
request, even though no benefit results from her 
so doing, she is entitled to salvage remuneration. 
The Cumbrian^ 76 L. T. 504, 

Salvors not required to take Ship to Foreign 
Port.] — Salvors are not bound to take the salved 
ship to a foreign port at the request of her 
master. Their duty is to take her to a place of 
safety ; the onus is on the objectors to show that 
it w’as not a proper place. The Honthandel, 1 
Spinks, 25. 

Tug and Tow — Tug not entitled to Salvage 
where Danger caused by her own Fault.] — See 

The Mobert Dixon^ infra, col. 607. 

Protest — Duty of Salved Ship to make.] — The 

James MoQiceen^ 4 W, E. 91. 

Eoyal Fish.]-~Salvagc is payable to those who 
bring in royal fish, being admiralty droits. Bex 
T. Cinqve Ports (Lord Wardeii)^ 2 Hag. Adm., 
4-38. 

Agreement to refer— Jurisdiction.] — An agree- 
ment to refer to arbitration does not prevent the 
salvor from arresting the ship in a cause of 
salvage. La Pur'mlma Coiiceqjcion, 13 Jur. 54i 

Salvage at Common Law.] — A seaman was 
ordered by his captain to go on board a ship that 
was stranded and in distress, and to put himself 
under the orders of her captain. He did so and 
helped to get the ship afloat. He sued the owners 
of the stranded ship for salvage at common law : 
— Held, without deciding whether an action for 
salvage would lie at common law, that the owner 
was not liable, there being no contract. Liqmn 
Y. Ilarrlson, 2 E. 10. per Lord 

Mansfield, Cornu v. Blnohhurne, 2 Dougl. 641, 
649, 

Salvage Actions at Common Law.] — The Ooster 
Bems, 1 C. Eob. 284, n. ; Hay aiui Mar. Pref. 
xxvii. ; cited, 3 C. Eob. 357. The True Briton^ 
cited, 3 C. Eob. 360. 

A. found on the towpatfi timber that had got 
adrift from a dock in the Thames and secured^ it. 
He refused to deliver it up until the owner paid 
him for his trouble : — Held, that he was liable in 
trover. Kwholson v. Chapman^ 2 H. Bl. 254. 
Bee also VUian v, Mersey Dochs and Hai-hrnr 
Board, 39 L. J., C. P. 3; L. E, 5 C. P, 19 ; 21 
L, T. 362. 

Subject-matter of Salvage Services — G-as 
Float.] — Salvage (apart from life salvage) is by 
the maritime law of England confined to ship, 
apparel, and cargo, or what has formed part of 
these, and to freight earned by carriage of cargo, 

- , and is not applicable to a gas float used as a 
floating beacon, which, though capable of being 
moved on the face of the water, is. not a ship or 
• vessel” in the sense in ’which the merchant 
shipping act uses these terms, or in any fair 
sense of the words. Gas Float WltlUon (Ho. 2), 
,i.66L. (4897] A, ^0^037^.76 L. T. 


‘‘ Ship or Boat Stranded or in Distress.”] 

— Justices awarded salvage in respect of ser- 
vices rendered to a hopper barge which had been 
found adrift without any person on board of her 
in the Wash, about three miles from Boston. 
The barge was not furnished with any means by 
which she could be propelled, and was used for 
dredging purposes : — Held, that the barge was. 
" a ship in distress ” on the shore of a sea or tidal 
water within the meaning of the Merchant 
Shipping Act, 1 854, s. 458. The Leda (Swabey 
40) followed. The Mae or Maeadam v. Saveij 
Pollij, 51 L. J., Adm. SI ; 7 P, D. 126 : 46 L. T. 
907 ; 4 Asp. M. C. 555— C. A. 

2. Success. 

Attempt to render Assistance.] — A steani-tug 
attempting to render assistance to a ship exhibit- 
ing signals of distress may, in a case where 
such ship is afterwards salved by means of other 
assistance, be entitled to salvage reward, even 
though her efforts have been practically lui- 
availiiig. The Melpomene, 42 L. J.. Adm. 45 
L. E. 4 A. & E. 129 ; 29 L. T. 405 ; 21 W. E. 956. ' 

When a ship makes a signal of distress, and. 
another goes out with the bona fide intention of 
assisting that distress, and as far as she can docs 
so, but an accident occurs which prevents her 
services being as effectual as she intended them 
to be, and no blame attaches to her, the court 
will not allow her to go entirely unrewarded,, 
but for the interests of commerce and of naviga- 
tion, and as an encouragement to perform salvage ’ 
services, will give some reward if the property 
is salved by other means. Ib. 

When Service Dnsuccessfui.] — When salvors^ 
enter into an agreement to take a disabled vessel 
into harbour for a specific sura, and do all in 
their power to perform their engagement ; but 
in consequence of an adverse change of wind 
fail to fulfil it, they are nevertheless entitled to* 
salvage reward. The Adecs, 21 L. T. 797. And 
see The Cumbrian, infra, col. 657. 

Efforts to give assistance under an engagement 
to a ship in distress will, although the ship 
leceives no benefit from them, be rewarded as 
being in the nature of salvage services, if the 
ship is otherwise saved. The Undaunted, Lush. 
90 ; 29 L. J., Adm. 176 ; 2 L. T. 520. 

Attempted services performed under an agree- 
ment of salvage are entitled to be rewarded 
where the performance of them is rendered im- 
possible by the act of God. Ib. 

Salvage is a reward for services actually 
conferred, and not for services attempted to be- 
rendered. The Chetah. 5 Moore. P. C. (K.s.> 
278 ; 38 L. J., Adm. 1 ; L. E. 2 F' C. 205 : 3 9 
L. T. 621 ; 17 W. E. 233. S, P., The Bnitrueht, 
29 L. T. 851 ; 2 Asp. M. C. 198. 

A steamer employed under an agreement for 
a specific sum to tow a partially-disabled steam 
vessel to a specific destination, towed the vessel 
for some hours, but in consequence of a gale 
causing the breaking of the hawser, left the vessel 
in a position of* considerable danger, from which 
she w-as only saved by her own exertions : — ^Held, 
that as it did not appear that the towing had 
contributed to her safety, the steamer was not 
entitled to towage, as she had not performed 
her contract ; nor to salvage, as no attempt was. 
made by her to save the vessel. The Fdwurd 
486 ; Lush. 515 ; 31 
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Unsuccessful salvage services does not entitle First Salvors ^STegligrent Second Salvors 
those rendering them to reward. The Successful. ]-^One set of salvors negligently put 

1 W.^Hob. B29. ^ ' the vessel on the Long Sand ; a seccmd set got 

\\ here salvors found a derelict, but were her off. Salvage awarded to the second set and 
unable to take her into safety, and a second set none to the first set of salvors. Tlw- Keptum, 
of salvors (lispossessed the first set and brought 1 W. Bob. 297. 

her into safety, the first set were awarded a sum Second salvors not prejudiced by joining with 
to cover their expenses. The Magdalen^ 81 L, J.. first salvors in salvage sint. Ihkh 

Xdhh:t2';:;v5:'L.:;^L.''p^^ 

Ship extricated before Salvors arrive.] — 

I Where the ship in distress extricates herself 
come 'iip,nio;salvagn^ 
incurred. The lhuu/e}\ 
.89 ; i) Jiir. no. 


Salvage Agreement — Service impossible.]- 
See The Iledla^ infra, col. tJoo. before the intended salv 

The time occu|)ied in endeavouring to render awarded, though rish 
unsuccessful salvage services will be^ taken into 3 Not. ol Gas. 58'' , 
consideration in awarding compensation for A vessel awshore on the rocks off Folkestone, 
subsequent successful services, if it appear that was boarded by boats, who could not get her off. 
the original services were rendered at the A steamship towed her off, but the tow rope 
request of the defendants. The Aremr, Ir. U. parting she drove ashore and was lost. Her 
2 Fq. 111. cargo was saved. Salvage was awarded to the 

boats and to the steamship. The Sant'qHree, 1 
Agreement to attempt to Tow — Payment for ^'^pinks, 231. 

Work done.] — In an action of salvage it ap- 
peared that the master of the defendants' ship 

requested the master of the plaintiffs’ ship to 3. Possession of Saltobs 

tow his vessel to Gibraltar, which the latter 

agreed to attempt to do. The value of the defen- . Interest of Salvors.] —Salvors in posses- 

dants’ ship, her cargo and freight, was 78,009h, ^ interest, which cannot be 

and at the time this request was made she was nested except by adjudication. Salvors, who , 
in a disabled state. The plaintiffs’ ship, after dispossessed other salvors must show an 

towingthe defendants’shipforlBUmilestowards oi’ apparent necessity for their inter- 

Gibralrar, left her, the hawsers having parted ference. The Blendenkull, 1 Dods. 414 j and 
owing to severe weather, in a more dangerous Fleece, 8 W. Bob. 278. 

position than she was in when she was taken in Salvors have a common law lien on the salved 

tow. The defendants’ ship was afterwards to we< I property. Barimj v. 8 East, 57. 
into Gibraltar by another vessel : — ITeld, that A ship that has been taken into a roadste.ad 
the plaintiffs were not entitle<l to a salvage salvors is not to be removed without the 
reward, but were entitled to adequate remunem- j consent. The JSlcolm Hehinch, 11 dm, 

tion foi' what they had done in fulfilment of | 
their contract. The court awarded them 40UZ. ! 

The Benhini/,^% L. J.. P. 24; 14 P. D. 8 : di) 1 to retain Possession against Owners.] — 

L. T. 288 : 8 Asp. M. C. 8t)0. * Where salvors have brought a vessel into a 

The broke down in the English Cliannel position of safety they are bound on demand by 
ten miles from Anvil Point, and was then in a owners, to deliver up possession of the salved 
position of risk, but not of imminent danger. P^'operty, and have no right to retain it for the 
The H.” at her request took the “ C.” in tow ; pinpose of completing the repairs. If 

near the Shambles the hawsers parted, and the vessel is at the time of the demand in such 
“C.” then anchored and was in a position of critical position that there may be risks of loss 
considerable danger, greater than when the H."’ j <-^fiBiage to her unless the salvors are allowed 
took her in tow. The '• H.’’ was unable to make ' complete their operations, semble that the 
fast a hawser auuin. and in trving to do so came I •‘^^^N’ors may retain possession pending their com- 
iiito collision with' the “• CV’ The ‘-H." then | 59 L. T. 526 ; 6Asp.M.C. 

left the ““ G.,” which was soon after taken in tow i 

bj' two tugs and brought in safety to Portland : A salvor has a right to retain possession of 
— Held, that the H,” was not entitled to salved property until payment of salvage, 
salvage. The India (1 W. Bob. 406) followed. v. Jones, 1 Ld. Baym. 81)3. 

The ilteeefnl. 55 L. J., Adm. 5:11 P. D. 8 ; 54 

Subsequent Salvors — Unnecessary Interference 
by.]— Ihvo smacks picked up an abandoned 
vessel in the North Sea and were towing her to 
-J Harwich, when a gun brig came up and insisted 
upon taking the vessel in tow. Eventually she 
ordered the smacks to cast off, and took the 
vessel to Dover: — Held, that the claim of the 
gun brig to salvage was of the weakest kind; 
her aasistahee being unnecessary, SOL awarded J 
to her and tw’’o-fi,fths of the salved property to 
the smacks. The Maria, Edwards, 175. 

Where salvors are in possession, and are able 
to perform the service, no others may interfere, 

, , . _ , , ^ 8 Hag. Adm. 242. S. P., The 

Salvors abandoning Ship on a Sand.]— Where Glory, 14 Jur. 676, 
salvors abandoned the ship on a sand from which - ■ ! ..r 

she was- afterwards salved bj' others, the first Second Salvors wrongfully' dispossessiw 
sajvors were awarded nothing. The India, I First.] — If first salvors lawfully in. possession of 

^ ^ <tellct ship.;are;wrdn|;fuUy’ and v^^^ 


Agreement to Fay for Unsuccessful Service.' 

— »See The. Alfred, Wellfeld {Owners) v. Adam- 
son, infra, col. 661. 

Salvors contributing to but not alone effecting 
Salvage.]— Salvors whose services, though con- 
tributing to the ultimate salvage of the piopertjq 
would not by themselves have effected the sal- 
vage, are entitled to salvage reward. The F, U,, 
1 8pinks> 68. 
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dispossessed by second salvors, who succeed in 
bringing the ship into safety, the second salvors 
will receive no benefit from the service they 
may render, but the whole reward will go to the 
benefit of the original salvors. The Kathleen, 
4B L. J., Adm. 39 ; 31 L. T. 204. See also The 
Magdalen, 31 L. J., Adm. 22 ; 5 L. T. 807. 

Two fishing smacks fell in with a derelict 
vessel twenty miles from the English coast, and 
took her in tow after great risk,, and two days 
afterwards brought her close to Yarmouth, when 
the smacksmen to expedite the completion of the 
salvage engaged a steam tug to take her in tow, 
but through the mistake or misconduct of those 
on board the tug the vessel got aground, where- 
upon the tug left the smacksmen and went in 
search of assistance. In their temporary absence 
a number of beachnien took possession of the 
vessel and brought her safely into harbour. A 
liberal salvage was allowed to the smacksmen on 
appeal, ]*ever.siiig the decision of the admiralty 
court, which had decreed salvage to the beach- 
men only. The Atla^^ Hewett v. Aijlan, 15 
Moore, P. C. 829; 31 L. J., Adm. 210; 8 Jiir. 
(2 n\S.) 753 ; 0 L. T. 737 ; 10 W. E. 850. 

The court jealously maintains the right of 
original salvors ; subsequent salvors acquire a 
right to salvage only where their assistance is 
necessary to preserve the property. The Charlotta, 
2 Hag. Adm, 361. 'I 

The burden is upon subsequent salvors to i 
pi'ove that previous salvors in possession were 
unable to effect the service, or engaged or adopted 
their assistance. 21ie Bugene^ 3 Hag. Adm. 156. 
160. 

Jurisdiction does not depend on Salvors’ 
Possession.] — The Lady Katlierme Barham^ 
Lush. 404. 

Salvors do not impair their right to salvage 
by quitting possession of the salved ship. The 
Eleanora Charlotta. 1 Hag. Adm. 156. 


award. The ClarLs.s^e, Swabey, 129, 133: nom. 
Gann v. Brun, 12 Moore, P. 0. 340. 

Salvors may forfeit, partially or totally, by 
various degices of mivsconduct, their right to 
salvage reward ; but the evidence to establish 
their misconduct must be conclusive. dlt.e 
Charlee Adolphe,^ Swabey, 153. 

Porcibly retaining Possession.] — A salvage 
claim dismissed in part because of the mis- 
conduct in the salvors in obtruding their services 
after being formally discharged by the owners 
of sunken vessel. The Glancjow Packet, 2 W. Eob. 
306. 

Kot taking Necessary Assistance.] — Salvage 
award diminished by reason of the salvors not 
placing the ship in a position of safety, as they 
might have ‘done, if they had taken further 
assistance which was offered. The JJosscitet. 
10 Jur. 865. 

Prior salvors have no right, whilst the master 
is in command, to exclude subsequent salvors. 
The Euntzie Packet, 8 Hag. Adm. 383. S. P., 
The Glory, 14 Jur. 676. 

Eesisting Employment of Tug.]— -Boat- 

men who resisted the employment of a steamship 
to get the vessel off a sand held to have forfeited 
all claim to salvage. The Martha, Swabey, 489; 
and see The Magdalen, infra, col. 601. 

Associated Salvors — Misconduct of Some.] — 

In cases of associated salvage service all the 
salvors may be prejudiced by the misconduct of 
one of their number. The Cherulnm, Ir. E. 
2 Eq. 172." , 

Bobbing Wreck — Conviction.] — Persons who 
have been convicted under 9 & 10 Viet. c. 99, for 
improper interference with a wreck cannot claim 
as salvors. The IFear Puehet, 2 Spinks, 256. 


Possession of Derelict.] — Salvors of a. derelict Inflated Claim.] — Salvors setting up an inflated 
have a right to retain possession until they are and exaggerated case dismissed with costs. The 
divested by law. The Tritonia, 5 Hot. of Gas. Towan, 2 W. Eob. 259. 


Supp. 1. 

Salvors in possession of a ship abandoned by Effect of Mere Mistake.] — Where salvage is 
ail her crew who could get away are under no finally ejected, those who meritoriously con- 
obligation to wait to take the crew on board tribute to that result arc entitled to a share in 


71ie Orhona, 1 Spinks, 161. 


the reward, although the part taken by tlierri 


Sembie, a salvor of derelrct has a right of would not of itself have produced the result, 
exclusive possession. He takes possession on The Atlae, Ileir.ett v. Aylan, 15 Moore, P. C. 


behalf of the crown. 
Hag. Adm. 383. 


The Dant'zic Packet. 3 


of Salved Property by Colonial 


329 ; 31 L. J., Adm. 210 ; 8 Jur. (x.s.) 753 ; 0 
L. T. 737 ; 10 W. E. 850. See The iiomllnd, 
12 L. T. 553. 

If success is finally obtained, no mere mistake 


'G-overnor.] — A governor of an island near which or error of judgment in the manner of procuring 
■ a ship was cast away, on pretence of recovering it, nor misconduct short of that which is wilful 
the cargo for the seamen, seized it all to his own and may be considered criminal on the part of 
use as wreck-fishing. On his return to England the salvors (wliich must be proved by those who 
he was decreed to account for the whole. Troft impute it), will work an entire forfeiture of the 
V. Ze aU, Colles’ P. G. 219; Pre. Ch. 239. salvage. Ih. 

Mistake or misconduct, other than criminal, 

I whicli dimmishes the value of the pro])erty 

i. Miscosdtjct OB WANT 01? bKILL. occasions expense to the owners, is 

Porfeits Bight to Salvage.] — The right to properly to be considered in the amount of cora- 
©alvage is forfeited by misconduct of the salvors pensation to be awarded. Ih. 
in retaining possession of and improperly dealing 


with the salved property. The Lady Wordey, Damage by Efegligence equal to Probable Doss 
2 Bpmks,'253*; ' , . ,, ■ ■ • ■ ' , * from Peril. ]^The master and crow of the Y.,” 

, Misconduct of salvors punished by forfeiture a vessel in distress, got on board the “‘K.,” a 


, ’ of salvage and liability to costs of salvage suit, steamer standing by her. The mate and two of 




The Barefoot, 14 Jur. B4L 


the crew of the K.” afterwards went on board the 
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them. The mate subsequently also refused the a situation of safety f 

wantoUocal knowledge anchored the“Y "in an licensed bilot. are n 

iuftccmo place, she began lo unft, was foisaken claim by injury subse 
by the salvors, and sank, bhe was subsequently ship twin 4e neglis 
laisecl by her owners at considerable expense. Bowai-mnd, Lush. 77'. 

In an action for salvage the owners of the ‘‘ Y.” 
denieil that a, reward w'as due and 
claimed for damages Held, that the 
guilty of misconduct in refusing t: 
master of the “ Y.” on board of heiCand to engage 
the services of the tug ; but that if the Y.’’' ' 

been ultimateljr saved such misconduct w 

have worlved a partial forfeiture of the reward I missed 
only .--—Held, further, that as the io^ 
from the misconduct of the salvors was 
equal to that from which the ‘‘ Y.” 
rescued, no salvage reward was due. Th 

Yfan, 52 L. J,, Adm. 07 “ 

ISO : 31 lY. II. 950 ; 5 Asp. M. C. 135, 

Damage by Hegligence 
vAward. j— AYhere a wreck had been gxv;a 
damage<i by the erroneous conduct of the salv 
in their treatment of it, ' 
a smaller sum, deducting 
it would have otherwise 
earned, a certain amount 
the additional damage thus done to the prt 
and, the court proportioned the amoun 
it deducted to the want of skill shewn. 

IlugduUn, 31 L. J., Adm. 22 : 5 L. T. 807, 

In rendering salvage services, wa: 
the part of the salvors — not amoimt 
geiieo— which occasions damage tn 
property is a gi’oimd for reducing tl 
the award, though it will not snjiipo: 
claim by the owners of the salved 
recover damages from the salvors , in 
the injury so occasioned to their 
-Jjwlm, 31 L. J., Adm. 71 ; ri8<)2Tp 
802 ; 7 Asp. M. a 173. 

Collision by Salvors’ Negligence.]— A and injured her, 
sp'cw stemner tell in with a disabled barque in 122. 
the English Channel, and in answer to signals 
p’ distrps approached her to render assistance, when there 
im rendering salvage services to the Ijarque got her ashor 
dainage was caused to that vessel by tlie iieo*. a - » " > 

; ; ;“s -7*" a”£.v?oom,2“ i: 

comni.e ou to bo lioanl together Held, that the 

sri*' »•»•' 

:rr s rrzr™,? ss 

L. J.. -iiim 17- L il 4 a 'a; p iTti? S r salvage award. Tim 

Po^^ession of a 

d.auia,ffe upon her by comins into collfsionthroucb s-dvm?wh® yspossessod by second 

negligence au,l want of propel tf " 

“4r,,s “S2s.£re?5™i ^ 

269 ; 31 L. T. 284 ; -23 tY. B. 350; 2 Asp, M; 0 .’ 367.’ 


counter- Misconduct of Tug— Towage Contract 
mate was sequent Salvage.]— See The 2Ltnmhahu, 
topake the col. 607, infra, col. 607. 

diad Misconduct of Boatmen — Befusal of Sum 
'ould Tendered.]— Claim of boatmen for salvage clis- 
.. ...d . — ....J ; misconduct of boatmen, refusal of sum 
>ss arising tendered for work done. The Btaeh JBon 3 
probably Hag. Adm. 386, n. ■ ’ 

■was. 'first 

q V p 11 -. I if yolence.]— Violent and overbe,armg conduct 

JJ. 14/ , 4J L. 1, on the part of salvors, although it may not 
amount to such wilful misconduct as to 'cause 
~ J .. „ entire forfeiture of salvage reward, will vet 

If eduction from operate to induce the court to diminish the 
greatly amoimt of the reward. The Marw, 7 P D 203 • 

, --....wors 47 L. T,'737;- 5 AspvM. C. 2T:. : 

the court awai'ded them 

fro^m the reward which Eefusal to give up Clothes taken.]— Salvors 
held that they had of a derelict took and used the clothes found oir 

as copippisation for board and refused to give them up. 20/. wus 

' ' deducted from the award, to be paid to the 

that master and crew of the derelict in respect of 
The their clothes. The Louha, 7 Jur. 182. 

Ion ^ Negligently putting Ship Ashore.]— A claim 
2 gli- for salvage dismissed because the salvor, a 
Lved steam tug, negligently got the ship on Sandwich 
it of blats, when towing her off the Hoodwins ; the 
tei- fact that the salved ship had a pilot oh board 
property to not excusing the salvors. The Luke of 
respect of eheder, 2 W. Bob. 470; 4 Not. of Cas/582 • 6- 

property. The Moore, P. 0, 90 ; 10 Jur. 863. ' 

58: 66 L.T. Deduction fiom salvage award made becaiise 
the salvors in performing the service by their 
want of skill had brought the ship into clanger 
Yhe Cape Packet, 3 ^Y. Bob. 

Salvors attempted to tow ship into harbour 
was not enough water for her, and 

w - l-re and damaged her. A smaller 

award of salvage made in consequence. The 
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vessel whose crew they knew were in distress on 
'slioro waiting to return to her, punished by a 
■small a-ward. Tha Lisbon^ Ir. B. 1 Eq. 144. 
And sec The Qleojmtm^ infra, cok 641. 

Where salvors having taken possession of a 
vessel which had got asshore and been temporarily 
abandoned by her master and crew in order to 
get tag assistance, refused to allow her master 
and crew on board, and remained in possession 
on board whilst the tugs provided by the master 
towed the ship into a place of safety : — The 
court held that there had been such misconduct 
as to work a total forfeiture of award, although 
the plaintiffs had in the absence of the master 
and crew laid out two anchors which contributed 
to the vesseTs ultimate safety. The Capella^ 
£1892] P. 70 ; 66 L. T. 388 ; 7 Asp. M. C. 158. 


a direct and not an indirect benefit ; that there 
was no substantial difference between the merits 
of the “ Superb ” and the Conqueror,’’ and 
therefore that they were entitled to equal 
amounts of salvage. Ths Wolmvn Abbey . 21 
L. T. 707~P. C. 


5. Salvage Sebvices. 
a. Supplying Anchor. 

Taking out Anchor and Chain in Bad Weather.] 

— Taking out during bad weather an anchor and 
a chain to a vessel, which is compelled to slip 
her cable to get away from a dangerous position 
and run for a place of safety, is, although the 
anchor and chain in the result are not needed, a 
salvage service ; 280Z. awarded to two luggers 
and their crew on a value of 40,0007. The 
42 L, J., Adm. 14 ; L. B. 4 A. & E. 29 ; 
:28 L. T. 41 : 21 W. B. 704 ; 1 Asp. M. C. 516. 

Supplying an anchor and a cable to a vessel in 
the G-ulIs that had slipped her own is salvage 
:service. The Prime of Wales^ 6 Kot. of Cas. 39. 


b. Giving Advice. 

Warning Ship of Banger — Frauds.] — Claims 
for salvage in warning foreign ships of danger, 
dismissed as fraudulent or not proved. The 
Giacomo, 3 Hag. Adm. 344 ; The Henrietta, % 
Hag. Adm. 345, n. 

Advice Given — Salvors not on Board.] — Advice 
given as to the proper steps to he taken to get a 
ship off a sand, the salvors not being able to go 
-on board because of the sea, remunerated by 
salvage award. The Mha, Lush, 536. 

Giving Information.] — The mere giving infor- 
mation as to the locality, even to a foreign ship, 
will not constitute a salvage service. The Little 
Joe, Lush. 88 ; 6 Jur. (N.s.) 783 ; 2 L. T. 473. 


.bbey,” it A vessel rendering salvage assistance is not 
b ” should deprived of her right to rew^ard by the fact that 
ot of the she is employed by a vessel whose misconduct 
i,ptam of renders her employment necessa-ry. Ib, 
ice. The A collision occurred between two vessels. 
Trident,"’ Both wei'e found to blame. A cause of salvage 
nqueror” was instituted by the master and crew of one of 
Superb,” the vessels for having saved a quantity of specie 
British laden on board the other vessel Held, that the 
and pre- salvors were not entitled to reward for saving 
‘ : — ^Held, property which they had by their own wrongful 
^Wobum acts contributed to place in jeopardy. Capella, 
-^as Cam B. 1 A. & E. ; 16 L. ,^00. - 


! 



, ■ ,-v, • 


SHIPPING— XVIir. Salvage. 


"..Vessel in- distress malcmg amMgTOiis Sigaal.J; 
— When a vessel makes an ambiguous signal it 
will be eonstraed by the eourt according' to the 
condition of the vessel when boarded ; "if she is 
damaged, and is in need of assistance, the signal 
will be treated as a signal for assistance, 'and 
those answeiing it as salvors ; if she is not 
damaged and wants oni}-' a pilot, the signal will 
be treated as a signal for a pilot only. The 
30 L, T. 904 : 2 Asp. M. 0. 317, 

Salvors, induced by an ambiguous signal to put 
off from the shore to the assistance of a ship, are 
not entitled to salvage reward, if the actual con- 
dition of the ship shews that the signal was for a 
pilot only. The Little Joe, Lusli. 88 ; 6 Jur. 
(N.s.) 783 ; 2 L. T. 473 ; The OUo Hermann., 33 
L, J., Adm. 189. 


Bescue of Ship from Itutineerig.l—Salvaga is' 
not due to a crew foi* rescuing tlie ship "from 
mutineers. The (iovenwr Baffies, 2 Dods. 14. 

• By 0overaiaettt Ship.]— A government. 

ship acting under directions of a vice-consul 
rescued a CN.uivict ship from the crew of mutinous 
'Convicts : — Held, no -salvage payable. 7'he 


Bescue from Mutinous Slaves,] — Ptescue of a 
slave ship from insurgent slaves by another ship. 
One-tenth of tiie value awarded. The Trelawnen. 
4 C.Eob. 223. ' 


e. Various Services. 

Sending Seamen on board Vessel in Distress.] 
— A ship Ml in on the high seas, in the winter 
season, with a brig in distress for want of 
suiiicieiit hands to work her. The master of the 
ship sent two of his crew, who had volunteered 
to go, on board the brig, and by their assistance 
the brig was navigated safely into a British port. 
In consequence of the absence of the two men, 
tile ship was exposed to risk, and the remainder 
of her crew had to undergo extra labour : — Held, 
that not only the two men who went on board 
the brig, but the master and owners of the ship 
and the rest of the crew of the ship, were entitled 
to salvage reward for the services reiidere<I. The 
Charles, L. E. 3 A. & E. 536 : 26 L. T. 594 : 21 
W. E. 13 : 1 Asp. U. C. 296. ' 

\\ here a ship is in distress, and accepts the 
services of .strange hands, the services are in the 
nature of salvage, although the work done may 
be of no great difficulty or importance. The 
JTiiHarsutui, Lush. 77. 

Where the crew of a vessel is much reduced by 
death or sickness, another ves.sel supplying the 
deficiency on the high seas from among her own 
crew, is entitled to salvage. The live, Swabey, 


tug, having a vessel in tow, saw a ship ashore, 
and w'ent out of her way to inform, and informed, 
another steam-tug of what she had seen. The 
other steam-tug theimipon proceeded to the 
stranded ship and towed her into safety. In an 
action of salvage instituted on behalf of both 
steam-tugs against the ship:— Held, that the 
owners, masters, and crews of both steam-tngs 
were entitled to salvage remuneration. 7'’he 


Spit, and full of water, brought to Shcerness : — 
Held, no salvage, because barges commonly 
grounded there. The Ujmnr, 2 Hag. Adm. 3. 

Expedition to Punish 
whose master and 
pirates, was 
ransomed. 


Pirates.] — A ship, 
had been captured by 
retaken by salvors and afterwards 
Subsequently the salvors organised 
an expedition for the purpose of punishing the 


Other Ship 


i employed for less Sum.]— When a ship is engaged 
T -Er . , , • - ' render assistance to another ship in distress. 

The ; witliout any fixed sum being agreal upon, and 

SL? Aft'*’ f ™ to give assistance, she 

tason of hei own jiaMgators being incapacitated cannot be deprived of her right to rewmrd bv 

reason of another vessel offering and being 
engaged to tow for a less sum than the former 
j" ^ j willing to accept, and she will be entitled 

Tt 1 - t recover a fair sum which will remunerate her 

t]!crm4 ^ services rendered, and compensate her 

f togoon Doard an infected for the loss she has sustained. The Maude, 36 

ve^^cl and navigate her. Ih, L. T. 26 ; 3 Asp. M. C. 338. 

Salved Vessel.]— The Lying alongside Vessel after taking her to 

win I general rule, but Anchorage.]— When a steam-tug is engaged to 

wiix be piided by the circumstances of each case, render assistance to a ship aground in t.he'‘night- 

detcimining whether or not the master of the time, and succeeds in getting her off, and takes 
in^tified in refusing to allow her to a safe anchorage for" the night and lies 

\ 1 ^^essel to return to their alongside of her till morning, the salvage service 

completion of the salvage, does not end on the ship being anchored but the 

it ClntjMba, 3/ L. J., Adm. 31. steam-tug is entitled to reward for the time she 

.V c<i.‘ 7 . ^ alongside the ship ready to render further 

1 ^- i Ground.]— A assistance if required. The Pliilotaxe, 29 L T 

tioopbhip ashore was assisted in getting off the 515 : 2 Asp. M. C. 141, 
bank by an other ^ ship anchoring near and 

heaving on the ship ashore ; thereby loosening Salvor leaving Ship in Distress under 'Belief 
1 Service no longer wanted.]— When a steam- 

Set engaged, to reader assistance to 

awarded. JheJSinta- another m distress', by towing her to her port of 

'bwabey, 51S. destinatioB, and -aiter'^vei J- the, 
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Extinguishing in 13 

of KmeastU^ infra^ coi. 69U. 


' ' C 'f ’ 6. 'LIS’® SaLTA^E. 

Eormerly no Power to Award.]— -The admi- 
ralty ^ Court formerly had no power to award 
salyage for saving of life, if, tio property was 
saved j 'l k 2 Ceo. 4, c. 75/ cM not enable 
|nstiee/ or the'Oip^he -Ports '"tommissioiiers to 
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ships are parted by no default of the salvor, and 
the conduct of the ship in distress leads the 
vsaivor to the honest belief that his services are 
no longer required, and thereupon the latter pro- 
ceeds to her own destination, he is not thereby 
deprived of his right to salvage reward, but upon 
the other vessel arriving safely in port by her 
own exertions, may proceed against her in respect 
of the services actually rendered. The Kellie.^ 
21 L. T, 516 ; 2 Asp. M. C. U2. 

Transhipping Cargo.] — Cargo transhipped 
from a stranded vessel in order to be taken to a 
place of safety : — Held a salvage service. Tlte 
Weatinhister. 1 W. Kob. 229. 

Misconduct of Tug rendering Service Keces- 
sary.] — A tug under a contract to tow, which by 
misconduct or negligence or want of reasonable 
equipments, occasions or materally causes danger 
to the ship in tow, is not entitled to salvage 
reward for rescuing the ship from such danger. 
Tlw Mhimhaha., Ward.v. MeCorltUl^ Lush. 335 ; 
15 Moore. ?. C. 133 ; 30 L. J., Adm. 211 ; 7 Jiir. 
(X.S.) 1257 ; 4 L. T. 810 ; 9 W. E. 925. 

A tug agreed to tow a ship from Liverpool 
round the Skerries for a fixed sum. The tug 
negligently towed the ship in bad weather too 
near a lea shore, and the weather becoming 
worse, the hawser parted, and the ship being in 
a position of danger was compelled to let go her 
anchors to avoid being driven on shore. From 
this position she was rescued by the tug 'after 
being compelled to slip her anchors and chains, 
which were lost : — Held, that the tug was not 
entitled to claim salvage remuneration, and that 
her owners were liable to pay for her anchors 
and chains. The Robert Dixon, h P. D. 54 ; 42 
L. T. 334 ; 28 W. R. 716 ; 4 Asp, M. C. 246— 
C. A. 

Recapture from Enemy.] — A master and a 
boy rescuing their ship from French captors : — 
Held, entitled to salvage. The Beater^ 3 C. Rob. 
292. 

Recapture of Foreign Ship.] — Foreign ship 
rescued from the enemy (France) : — Held, that 
the admiralty court had jurisdiction if any 
British subject engaged in the rescue claimed 
salvage. The Tico Frumds. 1 C. Rob. 271. 

Ransoming Captured Ship and Restoring to 
Owner.] — Salvage awarded to one who ransomed 
a prize from her captor and brought her to 
England. The Henry ^ Edwards, 192. 

Carrying Kews of Ship in Distress.]— Carry- 
ing news of a vessel in distress, so that a tug 
should go to her, rewarded as a salvage service. 
The Ocean^ 2 W, Rob. 91. 

Eire Ashore — Towing away from.] — Salvage 
awarded for towing a vessel in dock away from 
burning warehouses. The Tees^ The Pentuehet, 
Lush, 505, 


award life salvage. 
329. 
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The 2ephyrm^ 1 W. Rob. 


Under 9 10 Yict. c. 99.]~^Salvage awarded 

for saving bullion and life under 9 A 10 Viet, 
c. 99. Silver Bullion, 2 Spinks, 70. 

Saving Life Enhances Award.] — Saving of 
life adds to the value of salvage services and 
leads to a liberal award. The Ardlne(f]}le. 3 
Hag. Adm. 151. 

A liberal award is to be given for the saving 
of human life, consideration being had to the 
degree of peril to which the salvoi's and the 
persons saved are exposetL The Fa dent 
Monarch, Lush. 81. 

The court will always take into its special 
consideration the salvation of human life, and 
give a corresponding reward. The Bartley, 
Swabey,198. 

In estimating salvage services the court will 
be guided above all by the consideration whether 
there was danger to human life. The TJwinaa 
Fietden, 32 L. J., Adm. 61. 

Passengers and Crew.] — The words “ persons 
belonging to such ship,” in the 17 A 18 Yict. 
c. 101, s. 458, include i)assengers on board the 
ship as well as the master and crew ; and who in 
respect to remuneration for life salvage, stand on 
the same footing as the master and crew. The 
Funliev, BUc/li v. SinijJeon, 3 Moore. F. C. (ist.s.) 
51 ; 34 L. J.', Adm. 25 : 11 Jur. (2s\S.) 289 ; 12 
L. T. 186 ; 13 W. R. 592. 

Liability of Cargo Owners to Contribute.]— 
The owners of the cargo are liable to contii- 
bute to that ]>ortion of the claim of salvors 
which arises from saving the lives of passengers, 
although the salvors may have rendered no direct 
benefit to the cargo, as the benefit to property is 
not a criterion of remuneration for life salvage. 
Ih. 

The remuneration of service in life salvage 
does not rest upon a consideration of any direct 
benefit conferred upon those upon whom there 
falls the liability to pay, but rather upon the 
interest which the community has in encouraging 
the efforts of salvors ; and upon this ground the 
owners of cargo on board a salved vessel ai'e 
liable to a share of the payment of life salvage 
for the rescue of those on board. J. h. 

Amount.] — The accident of the amount of 
salvage awarded exceeding the amount of the 
salvage vessels is wholly immaterial, as the value 
of such vessel is not an element to detract from 
the value of the salvage vessel. Ih. 

Twenty-five men, the crows of four boats, 
saved the lives of ten men, and gave information 
to a steamboat which rescued others. The ser- 
vices lasted about four hours and were attended 
with much danger. Part of the cargo worth 
40,000L having been afterwards recovered, the 
court awarded the salvors of life 5uOL Schiller, 
Cargo ex, 2 P. D. 145 ; 36 L. T. 714 : 3 Asp. M. 0. 
439 — 0. A. Affirming 40 L. J., Adm, 9. 

In a case of salvage the court, having out of 
the proceeds of ship and cargo, amotinTing to 
608L, awarded one-half to salvors of property, 
awarded 150^, to life salvors taking off the crew, 
together with costs to both jfiaintiffs. The Anna 
Helena, 49 L. T. 204 ; 5 Asp. M. C. 142. 

Priority.] — Preservation of human life is made, 
by 17-&: 18 Viet, c, 104, s. 459, a distinct ground 


609 


SHIPPING— XVIII. Salvage. 


610 


fd' saiva.uv rewar<L with priority t>ver all other 
ciaiuKS l‘ur salvage wiiero the property is insiiffi- 
ciejir. The throifituidei, Swabey, 205. 

Ciaim against Specie subsequently Saved by 
Divers, '—“.V Uennaii steamship wa.s WTecked in 
Ihitlsh water.s, and the live.s of ten passengers 
and some of Jior erew were saved by certain 
boats. Sifoset'pienrly. divoi's employed ]->y the 
owjjcr- of eargfj in llie steamship succeeded in 
recnvv.ring Inmi the ^vrcck a large amount of 
sp>ee;e. A etmse of salvage, was instituted on 
behalf «')f file owjiers, lua.sl cats and crewts of the 
boat,'* against the (ovners of tlie specie* — Held, 
th.‘H I he plaint itfs were entitled to be paid salvage 
rennmera.t ion out (d' the ])r<’>ceeds of tlie sjtccie. 
bf'hiih‘}\ (hiujo 2 V. I). 145 : 80 L. T. 714 — 
C. A. Atlirniing 40 L. J., Adm. lb 

Wbeu Salvor, after towing Vessel, abandons 
her and Saves Crew.] — When a steamship, 
having taken in tow* a vessel in distress, after 
towing her for s<aiie houis. on the w*eat lier getting 
W'orse and the lives of Imr crew* becomittg 
endangered, take.s the crew out of her and finally 
alxuidons her in a place where she is afteiwvard's 
picked up by another vesscd ami taken into port, 
the owners, mfister, and crew of tlie steamship 
are eiititied to salvage reward in respect of tlie 
lives so saved, but not in respect of shi[) and 
carg). The IJhfteac/it, 2‘J L. T. 851 : 2 Asi). 
M. (A U)8. 

Saving Boats’ Crew who left Ship contrary to 
Orders, j — A steam- vessel incurretl serious damage 
by a collision, ami her master ordered her boats 
to be gut out. Some of her crew wdtlioiit leave 
fnun the innste}*, got into one of the bouts and 
rowaui a\vay. The boat's crew* w*as afrerw'ards 
picked up at sen., ami rescued from a position of 
danger, fy a smack, fn a salvage suit instituted 
on behalf of the ow*ners and crews of the smack, 
against the steamship .'--Held, tliat they were 
eJi Idled to I’ecover for the se.rvi(?e tliey had 
rendered, y'he CahuK 48 L. J.. Adm. 88 : L. K, 

4 A. E. LS4 : 80 L: T. 585 ; 22 W. E. 742 ; 2 
Asp. W. e. 257. 

Taking Shipwrecked Persons oj0f Island.] — A 
ship wms w’reckod in the Ilcil Sen ofl: an island 
which wars iioiahnbited and wdthoiit water. A 
ship tofjk the passengers and crew on boairl 
and brouglit them to England : — Held, that the 
service wjis not life-salvage. The sum of 2001. 
was awardiod to the ship for services. Woomm/, 
Oiiyo r.i\ 44 L. J.. Adm. 45 : 88 L. T. 804 ; 
8 Asp. M. C. 50. 

Ship wholly Dost,]— Wl ten lives and cargo 
have been salvetl from a sliip, but the ship has 
been totally lost, the owmers of the cargo are 
liable to pay salvage in respect of the lives, and 
the ow nets of the Io.st ship arc not liable to con- 
iribute to <nch payment. Harjiedmu Canfo 
8 ,1A D. 28 : 87 L. T. 505 ; 26 W. 11. 374 ; 8 Asp. 
M. G. 500. 

Award only allowed out of res Salved.]— 
Life salvage awards can only be made out of the 
res sah*ed, and not against owners of a ship 
personally. Ih. 

Ho res Saved — ^Validity of Agreement.] — A 
steamship was requested by another steamship 
in distress to stand by her. An agreement wxas i 

VOL, XIXI, 


I accoi'dingly made between the tivo masters for 
a fixed sum. that the sound vessel would remain 
by the damaged one until she was in a safe 
position to get to port. The sound vessel 
remained by the damaged one until the latter 
was about to sink, wdien she took her crew^ on 
board, and the damaged steamer immediarely 
afterwards sank. The owners, master and crew* 
of the salving ship brought an action for life 
salvage r — Held, that as no res w’as saved the 
action w'ould not lie either aS a salvage action 
simply or on the agreement. The lienpor, 52 
L. J.r Adm. 49 ; 8 P. D. 115 ; 48 L. T. 887 ; 31 
W. 11. 640 ; 5 Asp. M. C. 98— C. A. 

ISTot rendered in British Waters.] — A Dutch 
vessel took fire on the high seas, and "some of her 
crew* and some passengers wdio w*ere on board 
lier escaped in boats, and were picked up by a 
French schooner. The schooner afterwards fell 
in witli a British steam-vessel, and the persons 
wdio harl been picked up by the schooner w^ere, 
at their ow*ii request, put on board the steam 
vessel, and were carried by her into an English 
poi*t. The schooner was not wdthin British 
waters during any portion of the time when the 
services w*ere remlered : — Held, that the schooner 
had not rendered services such as to entitle her 
to claim salvage rew’ard by virtue of the pro- 
visions of the Merchant Shipping Act, 1854, or 
the Admiralty Court Act, 186L The Willmi 
TIL, L. IL 8 A. A: E, 4S7 ; 25 L. T. 386 ; 20 
\Y. 11. 216; 1 Asp. M. 0. 129. 

_ The court of admiralty has no original juris- 
diction to award salvage for the saving of life 
only ; vUiul the 17 18 Viet. c. 104, does not 

give the court jurisdiction over salvage of life 
only perfomied on the high seas, at a distance of 
ino]*e than three miles from the shores of the 
United Kingdom, at least, if the ship from wdiich 
the lives are saved is ;i foreign ship. It is imma- 
terial to this (piostion that before action the 
ship has been brought by other salvors into a 
British port. 77/ e Johannes^ Lush. 182 ; 30 

L. J., Adm. 91 ; 3 L. T. 757, 

^ Ship Sunk by Collision— Expense of Raising— 
Liability of Damages recovered.] — The defen- 
dants’ vessel having been sunk in the Thames 
by a collision occasioned by the fault of another 
vessel, the conservators, acting under 20 & 21 
Viet. c. cxlvii. s. 86, caused it to be I'aised and 
sold, and the proceeds of the sale being insuffi- 
cient to defray the expenses of raising it, they 
recovered, under s. 86, the amount of the defi- 
ciency from the defendants. The defendants on 
their part recovered the full value of their vessel 
from the owners of the vessel ■which "was to 
blame for the collision. In an action for salvage 
in respect o£ the preservation of the lives of the 
crew* of the defendants’ vessel at the time of 
the collision Held, that the salvors could 
not ^ recover ; that the defendants’ vessel not 
having been saved there was nothing to which 
the claim for life salvage could attach ; and 
that it would not be preferred against the defen- 
dants in respect of the amount recovered as 
damages from the vessel to blame for the 
collision. The Aumie^ 56 L. J., Adm. 70 ; 12 
P. D. 50 ; 56 L. T. 500 ; 35 W, B. 366 ; 6 A 

M. G. 117. 


5 Asp. 





Passengers forwarded from Wreck— Liability 
of Shipowner. — 3oe The Mariposa.^ supra, coL 
87, 
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to pay all the costs of the action, expressing dis- 
approbation both at the institution of the action 
in the high court, and at the arrest of the vessel 
for such an amount. The Agamemnon^ 4-8 L. T. 
880 ; 5 Asp. M. 0. 92. 

The V.” fell in with the “ C.,” showing signals 
of distress, with her propeller shaft broken, about 
thirty miles out of her usual course from America 
to England, and took her in tow. After the “ V.” 
had towed the “ C.” from 8.10 p.m. to 7.45 the 
hawser broke, and owing to the danger to the 
cattle on board, the “ Y.” would not take the “ C.” 
again in tow. By the services of the “ Y.” the 
“ C.” was brought ten to fourteen miles nearer her 
proper track, and towed eighty-tive miles on her 
course, and thus brought into greater compara- 
tive safety. The “ C.” subsequently arrived safely 
at Queenstown : — Held, that the “ Y.” was entitled 
to some salvage reward, and she was accordingly 
awarded 200Z. The Camellia^ 53 L. J., Adm. 12 ; 
9 P. H. 27 ; 50 L. T. 126 ; 32 W. E. 495 ; 5 Asp] 
M. C. 197. 


7. Salvage oe Towage. 
a. Towagre, not Salvagre. 

Where no Danger.] — In a salvage suit pro- 
moted in respect of certain services whereby 
the defendant’s vessel, which at the time such 
services were rendered was in neither actual nor 
imminent probable danger, had been safely towed 
into port: — Held, that su,ch services must be 
regarded as towage, and not as salvage services. 
No tender of the amount thereof having been 
made, such amount could not be recovered in a 
salvage suit. The 8trathnavei\ 1 App. Oas. 58 ; 
34 L. T. 148 ; 3 Asp. M. C. 113— P. C. 

The services of a tug were accepted by a vessel 
in no danger to carry her into port. A tender of 
a sum for towage upheld, there having been no 
salvage performed. The Harhinger^ 16 Jur. 729. 

A ship whilst docking in the Mersey got ashore 
on Pluckington bank, hut was pulled off by her 
tugs in a few minutes : — Held, that they w^ere 
not entitled to salvage. The Lady Egidia^ Lush. 
513. 

Towage, as distinguished from salvage, is where 
the ship has received no injury and encountered 
no accident. The Reward, 1 "W. Eob. 174 ; and 
see The Princess Alice, 3 W. Eob. 138. 

Contract to Endeavour to Tow into Safety — 
Eailnre,] — Plaintiffs in a salvage action had left 
a vessel ultimately saved by other salvors in a 
worse position than that in which they picked 
her up. The court having found that there was 
an agreement that the plaintiff should endeavour 
to tow her to a place of safety for a remuneration 
to be fixed on shore : — Held, that the plaintiffs, 
having performed the agreement, although not 
entitled to salvage, were entitled to remuneration 
for what they had done. The Lepanto, [1892] P. 
122 ; 66 L. T. 623 ; 7 Asp. M. C. 192. 

Towage Agreement — Alleged Concealment.]— 

The owners and crew of a tug sued for salvage 
services, alleging that an agreement entered into 
for towage service was invalid, by reason of the 
fact of the illness of a great part of the crew of 
the vessel salved having been withheld. No 
danger to property was proved: — Held, that 
there was no salvage service, and the court pro- 
nounced for the agreement with costs. The 
Cunova, L. E. 1 A. & E. 54 : 12 Jur. (N.s.) 528. 


Towing Disabled Ship.] — Service performed 
by a steamer to a disabled vessel can never be 
considered as mere towage. 2'’he Chai-les 
Adolphe, ^'WdhQj,lh^. 

Tug Engaged in Towing — Service to Third 
Ship.] — A tug with a ship in tow cast her off in 
order to pull a steamship off a bank of mud and 
stones at a harbour mouth, it being then high 
tide. 50?. awarded for salvage. Lawson v. 
Grangemouth Dockyard Co., 15 Gt. of Sess. Cas. 
(4th ser.) 753. 


c. Towage converted into Salvage. 

Towage may be Converted into Salvage.] — A 

towage service may, if exceptional circumstances 
arise, develop into a salvage service. The Isabella, 
3 Hag. Adm. 428. 

An agreement for towage, when from unavoid- 
able circumstances salvage service becomes neces- 
sary, does not preclude the tug rendering such 
service from claiming as salvor. The ^Clliani 
Bramlt, cited, 2 W, Eob. 172 ; 2 Not. of Cas. 
Snppl. 67 ; and see infra, 16. Salvage Agbeb- 
MENTS. 
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.14 lloore* P. C. Lush. 224. when the services in respect of which salvage 

If in the course of the performance of the remuneration is claimed were rendered, but that 
ct'sntract. any inevitable accident happens to at such time something was done either in the 
tho one. withrait any (lefault on the part of the nature of risk run or extra services peiformed by 
other, no cause of action arises, as such accident the tug beyond what was included in the con- 
IS uuc ed the lUK^essary risks of the engagement templation of the parties in the towage agree- 
tn which each, party was subject. But on the ; ment. The Umrpool, [1893] P. 154 ; 1 E. 601 ; 
other han.'L if tlie wrongful act of either occasions | (J8 L. T. 719 ; 7 Asp. M. 0. 340. 
any dainaga* to the other, such wrongful act' A steam-tug entered into a contract to tow 
create^i a responsibility on the i>arty committing j a ship at sea into the port of Liverpool for 45Z. 
it. it the otlier party has not by any misconduct, .During the performance of the service a hiirri- 
iiuskilfidness on his part, contributed to tlie cane arose and the vessels were in serious danger, 
aceiiiont. Jh. ^ The tug, at great peril to herself, continued to 

A contract to tow is not a warranty to tow tow the ship during the hurricane, and by so 
to destination, but an engagement to use best ! doing prevented the ship drifting upon a lee- 
cjKieavoui's and comj tefent skill for that purpose, j shore. The wind soon afterwards moderated, and 
with a vessel j»ropej-ly equipped. The Jlhine - 1 the tug, still continuing to tow the ship, brought 
naha. Lush, 33o ; lo Moore, P. C. 133 : 30 L. J., I her into the port of Liverpool in safety : — Held, 

Adm. 211; 7 Jur. (x.s.) 1257 ; 4 L. T. SIO ; 9 | that the tug was entitled to salvage reward. The 

W. E. 925, ! L a Potter. 40 L. J., Adm. 9 : L. E. 3 A. &: E. 

If perforinaiice of the stipulated service is ren- 1 292 ; 23 L. T. 603 ; 19 W. E. 335. 

-derel impossible by a vis major, the obligation is Though a towing vessel may be justiiied in 
terminated, Ih. abandoning her contract, it is still her duty to 

If unforeseen danger unavoidable by the steam- remain by the towed vessel to render assistance ; 
tug supervenes to the ship ill tow, as by breaking but for such assistance she may claim salvage 
of the hawser, the steam-tug is bound to complete reward. Xh. 

the service, if possible ; and the steani-tug, if A tug under contract to tow a ship into port 
thereby incurring ri.sk and performing duties may be entitled to salvage reward for bringing 
not within the seojve of the original engagement, the ship into port, although nothing has occurred 
to salvage reward. Ih. S. P., The to occasion an actual interruption to the towage. 
Jvlm, Lush. 224 ; 14 Moore, P. C. 210 ; The I. C. Ih. 

Petter, Towage of a ship near the land in unsettled 

.If, in the performance of a contract to tow, an weather, if her gi’ound tackle is disabled, is in 
untorescen and extraordinary peril arises to the the nature of salvage. 71te Alhiim, Lush. 282. 
vessel toved, tlie steam-tug is not at liberty to A tug engaged under the ordinary contract to 
abandon tae \ essel, but IS bound to render to her tow, may, by the peiiormance of substantial 
tiie necessary assistance, aiid^tliereupon becomes salvage service in saving the ship towed from 
entitled to salvage reward. 7 he SardtiHja. Lush, supervening danger, earn salvage reward, though 

, , not herself incurring risk. 'Ike Pericles, Br. & 

A steam-tug under contract to tow into dock .Lush. 80. 
was lashed alongside a vessel : in rounding to 

■enter the dock basin the tide forced the vessel Stranding.] — A tug. which had 

and the steam- tug close to a landing-stage, the been engaged to attend a vessel into harbour, 
steam-rug next to the stage ; the pilot of the accompanied her to the entrance, when, a fog 
vessel hailed the tug to hold on and go ahead, coming on and before the tug had made fast, the 
which the rug diii, but was forced against the vessel went ashore, and was in a position of 
•stage, and injured :--Held. that the steam-tug danger. The tug assisted to get her off Held, 
was bound 1o endeavour to save the vessel from that such service was outside the scope of her 
the irapmiding peril, especially upon the order engagement, and that she was entitled to salvage. 

-of the pilot, and so doing was entitled to salvage Semble, the existence of such an engao’ement has 
rewai'd, including repayment of all damages and no practical effect in diminishing the^amount of 
losses thereby incurred. Ih. the award. 'Ike Westhurn, 74 L. T. 200 ; 8 Asp. 

When the master of a steamer engages to tow M. C. 130. 
a vessel, it is upon the supposition that the wind 

a-ml weather and the time of performing the Salvage Eeward in Addition to Towage.] 

sei'viee will be what are ordinary at the time of Semble, where owing to an accident to the tow 
year : but if an unexpected change of weather the tug is delayed in the performance of the 
■or other untoreseen accident occiii's, he is hound towage contract, the tug may, in an action for 
to adhere to the vessel, and to do all in his powder salvage, be entitled to remuneration beyond the 
to rescue her from danger: and he will be charge for towage. TkeIIJeinMetti9L.J.,Adm. 
dirirlod to reasonable extra remuneration for the 66; 5 P. D. 227 ; 42 L T 514 • 4 4sn M 0 14 
extra service. 'Ike White Star, L. E. 1 A. & E , . . . 

68 , . ’ . . , , 

A steamer engaged to tow is bound, notwith- oe Pilotage. . ' 

test is, whether the risk attending', , 


A steamer engaged to tow is bound, notwith- oe Pilotage. 

S'lff rs? “r. ssa;? '.tiss •- 


£“,z%TShKp\ iiir-r'? 1 I. taw«i lowS 

in 'o.™. i, „„ Jxi'ssS ■S.S&XiS'SgM'S' 
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ills service from pilotage to salvage, except where 
the vessel was in distress before lie went on board 
to render the service, or where such cireiim* 
stances of extreme danger and personal exertion 
supervene, which exalt his service into a salvage 
service. 11), S, P., dT/f-c Cohim}>m, 2 Hag. Adm, 
178, n.' 

Pilot assisting to Pninp.]— Pilots going on 
board a leaky ship and assisting to pump held to 
be salvors. The Heho, 2 W. Rob. 246 ; and see 
The Jong e Anlries^ supra. 

Pilot doing Seaman’s Duty.]— A pilot on a 
I salved ship -who rendered triiiing assistance by 
helping at the wheel and windlass : — Held, not 
entitled to salvage. The Monaerh, 66 L. J.. Adm. 
114 ; 12 P. i). 5 ; 56 L. T. 204 : '36 W. E. 292 : 
6 Asp. M. 0. 90. 

Pilotage by Persons not Pilots.] — Pilotage 
service by persons who are not licensed pilots in 
a place where there are no such pilots is salvage 
service. The Rosehaugh^ 1 Spinks, 261. 

Pilot Boat Towing.] — Formerly, pilots were 
bound to give the use of their boats for towing, 
if necessary, being paid for damage to the boat 
and for extra labour. Tender of 50Z. for towing 
a dismasted vessel into Portsmouth upheld. The 
General Ralmer, 2 Hag. Adm, 176 ; The Enter- 
jjriso, infra. 

Pilots waiting for Pine Weather to Board.] — 
Pilots waiting for fair weather to go offc* to a ship 
ashore in distress only allowed pilotage, and not 
salvage, for getting her into harbour. The City 
of Edinhurgh, 2 Hag. Adm. 333. 

Pilotage of Ship with Eudder gone.] — Double 
pilotage given to a pilot taking a steamship that 
had lost her rudder ; semble, the pilot boat towing. 
The Enterprise^ 2 Hag. Adm, 178, n. 

Incompetent Persons acting as Pilots.] — 

Fishermen who assume to act as salvors to the 
exclusion of pilots and more competent persons 
will get no reward if they do no good. The 
JDggden^ 1 Not. of Gas. 115. 

Ship that has Dost her Beckoning.] — A foreign 
ship bound to St. Petersburg from Malaga was 
boarded in the Bristol Channel by fishermen. 
Her master did not know where he was. Salvage 
awarded. The Eugenie^ 3 Not. of Cas. 430. 

Ship Put Back to stop Leak,] — An outward 
bound ship put back in the English Channel, 
finding herself making some wvater : she put intO' 
Dover and the leak was stopped for a trifling 
expense: — Held, that the pilot who took her 
into Dover was to be paid for a salvage and not 
a pilotage service. The Elhaheth^ 8 Jur. 363. 

Beachman undertaking Pilotage.] — A Deal 
man who boarded a ship in the Gull Stream 
and undertook to pilot her into the Downs, but 
ultimately put her ashore on Sandwich IHats, 
from whence she was with difficulty salved : — 
Held, not entitled to salvage. The Brcmhen 
MooTy 3 Hag. Adm. 373. 

Signalling for Pilot or Salvor.]— A vessel in 
a damaged condition out of pilotage waters 
signalling for a pilot : — Held, to be signalling for' 
sai'vage assistance. The Felix, 1 Spinks, 23, n. 


some pilots, seeing her danger, put off to sea at 
the peril of their lives in order to assist her ; they 
were unable to board her by reason of the height 
of the sea : but by preceding her and signalling 
to her, they guided her to a safe anchorage. The 
vessel bad sustained no damage : — 'Held, that the 
pilots were entitled to be remunerated for salvage 
services. Aherhlom Y.Priee, 50 L. X, Q. B, 629 : 
7 Q. B. D. 129 : 44 L. T. 837 ; 29 AC R. 797 ; 4 
Asp. M. C. 441— C. A. 

Ship in Distress.] — A fishing-smack fell in near 
the Long Sand buoy with a foreign steamship. 
The steamship had been on the sands near the 
Kentish Knock lightshi]), but had got off with 
some damage to her rudder, and had a signal for 
a pilot h oi st ed. The m aster of the smack boarded 
the steamship and piloted her to the entrance of 
Harwich harbour : — Held, that the ov^mers, master 
and crew of the fishing-smack were entitled to 
salvage remimeration. When a person goes on 
board of a vessel in distress, and pilots her into 
harboiu’, he is entitled to salvage remuneration, 
unless it is established that he has contracted to 
render the services for pilotage remuneration 
only. The Anders Knupe-y 48 L. J., Adm. 53 ; 
4 P. D. 213 ; 40 L. T. 684 ; 4 Asp. M. C. 142. 

Smack engaged to Sail Ahead.] — A foreign 
vessel fifty miles off the Dutch coast being in 
difficulty, in consequence of the boisterous state of 
the weather, and being leak}’-, called in the assist- 
ance of an English fishing-smack, and engaged the 
captain by a written agreement to pilot and to 
sail ahead for 501T After four days’ boisterous i 
weather, during which the captain of the smack j 
worked at the pumps, the vessel Avas got into j 
port. In an action for salvage services Held, 
that nothing had been done to convert pilotage 
service into a salvage service, and that the sum 
specified in the agreement was a sufficient com- 
pensation. The Jonge AndrieSy Swabey, 303 ; 11 
Moore, P. C. 313 ; 6 W. R. 198— P. 0. 

Pilotage may, by circumstances of extreme 
danger and personal exertion, be converted into 
salvage. The Joseph JTarxeyy 1 C. Rob. 300. 

Waterman acting as Pilot.] — A Dutch barque 
was riding at anchor off Deal, and waiting to 
proceed down channel, and a waterman who, 
though not a licensed pilot, was in the habit of 
piloting vessels, Avas taken on board her, under 
an arrangement Avhereby he was to receive 7s, 
a-day, with 51. in addition, for navigating the 
vessel as pilot until she arrived off Beachy Head. 
The day after the waterman came on board, and 
whilst the barque Avas still at anchor, a gale came 
on, and the tempestuous state of the weather 
caused the vessel to drive, and rendered it neces- 
sary to slip the chain, Avheii, under the direction 
of the waterman, the vessel was taken through 
the Gull Stream and brought up in safety in 
Margate Roads, In a salvage suit instituted on 
behalf of the waterman and other persons who 
had rende3.’ed services to the vessel : — Held, that 
the services rendered by the Avateiinan were 
within the scope of his contract, and that he wbls 
•not entitled to claim as a salvor. The JEoluSy 42 
4' J., Adm. 14,; L., B, 4 A. k E. 29 p 28 L. T. 
41 : 21 W, B. 704.”'.^ 

A pilot entering into an engagement to pilot i 
a voBseh undertakes to supply local khowledgei 
and tlie peculiar skill of his class, and will not 
be allowed, even though he contributes to the 
safety of the vessel, to.change< the character of 
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SMp out of Pilotage Water.] — Assistance 
e’iven to a ship out of pilotage waters to bring 
her to a i/iace of safety is salvage, not pilotage. 
21ie 1 S})inkSj 10. 

False Claim by Pilot— Costs,] — Pilot wrong- 
fully (iaioiing salvage coiiclcuined in costs. The 
JoIuni//e,s\ G Xol. of Oas. 288. n. 

A steamship [)nt two men on board a foreig)i 
galliot Iji’ougbt iuj betuTien the Xeedles and 
Hursr Castle, and* she was taken bjr them to 
Cowes, the wini] being fair but strong: — Ploid, 
HI' salvage service. The WiJhehnhuf^ i Not. of 
Oas. .37a. 

Ship in Distress — Pilot awarded Salvage.] — 
A pilot engaged by a foreign ship as such 
awarded salvage, the shi]) being damaged and 
Tiie weather bad. 2'he Kin(j CKneur, 0 Xot. of 
' Gas. ,,'285. ■ 

In an action for salvage it appeared that on 
l\lurch 20, about 11 A.M., the plainti-ffs’ fishing- 
smack fell in with the defendants’ vessel which 
was showing an English Jack tiag in her rigging, 
in the Xorth tsea. forty miles from Lowestoft. 
The crew of the vessel were suffering from frost- 
bite, the liclinsman in consequence steering with 
one band. They were also short of provisions. 
They told the master of the smack that they 
wished to be ])iloted to the nearest port, the 
vessel being at this time out of pilotage waters, 
and he agreed to take and took the vessel to 
Great YaunjouTh : — Pleld, that even assuming 
that the signal exhilfted by the defendants’ 
vessel was ambiguous, the assistance rendered 
to her was in the circumstances a salvage 
service, ami that the idaintiffs were entitled to 
remuneration accordingly. The Aifla'ni^ 57 
L. J.. Adm. 105 ; IB l\ D.^IGO ; 50 L. T. 528 ; 37 
W. R. 255 ; G As[). M. C. 337. 

A pilot is not bound to go on board a vessel in 
distress for mere pilotage reward : but if he go 
on lioanl as pilot he will not be entitled to 
salvage reward for trifling assistance given to 
the crew. 2'he Chen/him, Ir. E. 2 Eq. 172: 
8. P., The Frederlek 1 W. Eob. IG. 


9. 5X110 ARE ENTITLED TO. 
a. Officers and Crews of H. M. Ships. 

General Eiile.] — Otlieers and crews of her 
majesty's ships are entitled to the same .salvage 
as other salvors ; but the award is diminished by 
reason of the ship not being pj'ivate property. 
The Earl of Efiliafou, Swabey. 7 ; The Iodine^ 
3 Xot. of Cas. 140 : 'The Eieell Crrore. 3 Hag. 
Adm. 200 ; The WlUom, 1 5V. Eob. 172 : The 
Jfanj Anne, 1 Plag. Adm. 158 : The llajikl^ 
3 Hag, Adm. 419 : 'Jhe Bosalie, 1 Spinks, 188. 

A queen’s steamship assisted a merchant ship 
in distress under an agTecmeiit with the admiral 
at Portsmouth, that the latter should pay for 
all damage and loss of stores to the steamship : 
— Held, that this did not prevent the officers 
and crew of the steamship from claiming salvage. 
The Ludre. 3 Plag. Adm. 154. 

The commander and crew of a queen’s ship, or 
of a shi|> of the Bombay government, have the same 
rights to remuneration foi salvage as the master 
and crew of a merchant ship. 'The Woosnng^ 
Ctwgo 1 P. D. 2(>0 : 35 L. T. 8 ; 25 5Y. R. i • 
3 Asp. M. C. 239 — C. A. Reversing 44 L. J., 
Adm. 45. 

The commander of a queen’s ship, sent to 
render help to a wrecked ship, cannot impose 


j terms and refuse to give salvage services unless 
1 those terms are accepted. Ih. 

! Officers and crews of her majesty’s ships, on 
receiving the consent of the admiralty, as 
required by 17 & 18 Viet. c. 104, s. 485, may 
recover salvage from the owners of the ship and 
cargo for services rendered thereto, and for 
salvage services rendered to passengers belonging 
j to the ship, llie Alma., Lush. 378. 

' Whole Ship’s Company entitled.] — The officers 
I and crew of a queen’s ship who remain on board 
j are entitled to salvage, as well as those who 
! actually perform the service. 'The Charlotte 
\ Wylie, 2 W. Rob. 495. 

Arduous Service — Lightening Ship — Preserva- 
tion from Robbery.] — A vessel with a valuable 
cargo on board, struck on a reef on an unin- 
habited island in the Red Sea near the mainland ; 
and the crew began to jettison p)art of the cargo, 
which they threw into shallow water. Armed 
Arabs then crossed over from the mainland and 
began to plunder the jettisoned cargo. A 
queen’s ship having come up, her commander 
anchored near the wrecked vessel, and sent a 
number of his crew to act as sentinels on the 
beach of the mainland, who were posted for 
about a mile along the beach, and were exposed 
to severe heat. ' Others of the crew were 
employed in discharging the cargo, working up 
to their waists in water in the hold, which was 
greatly fouled. They threw out the cargo and 
hauled it across the reef to the mainland, where 
it was collected by the sentinels and labourers. 
In an action of salvage by the commander and 
crew of the queen’s ship : — Held, that the ser- 
I vices rendered by them being beyond the scope 
of their public duty were salvage services, and 
that they were entitled to remuneration accord- 
ingly, Uhjsiics, Cavffo ex, 58 L. J., Adm. 11 ; 
li P. D. 205 ; 60 L.' T. Ill ; 37 W. R. 270 ; 6 
Asp. M. C. 354. 

Ship belonging to or hired by Government.] — 

A transport ship, hired by government, ami 
performing by orders of the officer of a queen’s 
ship, salvage services not within the terms of the 
charterparty, is entitled to a share of the amount 
awarded as salvaere. 'The Nile, 44 L. J., Adm. 
38 ; L. R. 4 A. £ E. 449 ; 33 L. T. 66 ; 3 Asp. 
M.'C. 11. 

A ship belonging to the Bombay government 
with a hired commander and crew is, with 
respect to the provisions of the IMerchant Ship- 
})ing Act, 1854, s. 484, in the same position as a 
queen’s ship with commissioned officers. Woo- 
Cargo ex, 

Government Transport — Government Stores.] 
— The owners, master, and crew of a steamship 
chartered to the government as a trarif5port 
under the ordinary form of government charter, 
incorporating the transport regulations (by 
which it , is provided that ‘‘ when necessary, 
steam transports will be required to tow other 
vessels”) are entitled to recover for salvage 
services rendered to a ship and her freight, even 
though the services be rendered with the assist- 
ance of a naval officer and naval seamen, and 
the salved vessel be laden (inter alia) with 
government stores. The BeHie., 55 L. T. 520 : 
;6'' Asp.: M. 

Board of Trade’s Vessels,] — The Board of 
Trade, as owners of a steam4ug and lifeboat 
belonging to Ramsgate harbour, may sue for an 



award of salvage in respect of service rendered 
by the steam-tug and lifeboat. The CyheU\, 47 
L, J., Adm. 86; 3 P. D. 8 ; 37 L. T. 773 ; 26 
W. E. 345 ; 3 Asp. M. C. 352—C. A. 

EescTie from Enemy.] — Salvage not due to a 
king’s ship for rescuing from the enemy a hired 
transport engaged in the same expedition. The 
Edwards, 66. 

Service by Queen’s Ship to Ship in Service of 
Eoreign Government.] — Salvage awarded where 
the service was to ship and cargo, and the ship 
alone was arrested and brought before the court. 
The service was by a queen’s ship to a ship in 
the service of the French government. The 
Mavy Pleasants^ Swahey, 224. 

Military Salvors.] — Military salvors awarded 
civil salvage. The Sir Franc ifi 2 Hag. 

Adm, 156. 

Queen’s Ship.] — The officers and crew of the 

Balhousie,” a ship in the service of the Bombay 
government awarded 4,500Z. out of 22,400/*, 
being the value of cargo salved with difficulty 
from a ship ashore in the Eed Sea and in danger | 
from Arabs. The Palhovsie, 1 P. B. 271. n. j 


Master and Crew entitled, Owners not;]— A 
steamship laden with cargo became disabled at 
sea in consequence of the hreaking of her crank 
shaft. Such breakage was caused by a latent 
defect in the shaft, arising from a flaw in the 
welding, which it was impossible to discover. 
Her cargo was shipped under bills of lading 
which contained among the excepted perils “ all 
and every the dangers and accidents of the seas 
and of navigation of whatsoever nature or kind.” 
Another vessel belonging to the same owners 
towed the disabled vessel to a place of safety. 
In an action of salvage brought by [the owners, 
masters, and crew of the salving vessel against 
the owners of cargo on the salved ship Held, 
that the master and crew were entitled to salvage, 
but that the owners were not, for that there was 
an implied warranty by them that the vessel was 
seaworthy at the beginning of the voyage. The 
Glenfruin, 54 L. J., Adm. 49 ; 10 P. B. lOB 
52 L. T. 769 ; 33 W. E. 826 ; 5 Asp. M. C. 

b* Botli Ships belong-ing* to same Owners. 

General Eule.] — When salvage services are Salvage 
performed by one ship to another, both ships steamship 
belonging to the same owners, the master and breaking 
crew of the ship which has performed the salvage in the we 
services are entitled to salvage remuneration, of the voy 
provided the services performed are not within else of an,^ 
the contract which they originally entered into her was si 
with the owners, and which Ihcy w’ould be paid first of wl: 
for by their ordinary wages. The Saj^plio, perils, the 
Sappho QOiv/wrs') v, Pe?ito7iyS Moore, P. C. (ir.s.) so far as 
66 ; 40 L. J,, Adrn. 47 ; L, E. 3 P, C. 69() ; 24 second : “ 

L. T. 795. Affirming 19 W. E. 24. due care 

The crews of two ships belonging to J. L., agents, su 
gave some assistance to a third ship chartered by engineers, 

J. L. upon the terms that he should pay the third: “c: 
master and crew ; the cargo belonging to J. L. ; tion, or 
— Held, that no salvage could be claimed against indirectly 
the third ship. The Marla Jane^ 14 Jur. 857. machineiq 
A steam vessel laden with a general cargo, steam is u 
became disabled at sea in consequence of lier provided: 
machinery breaking down. Her cargo had been to secure > 
shipped under bills of ladingv which contained same own 
among the excepted perils “ accidents from of safety, 
machinery.” Another steam vessel belonging the owner 
to the same owners fell in with the disabled against tli 
vessel, and towed her into safety : — Held, that —Held, t 
the owners of the vessel rendering the service (though a 
were entitled to recover salvage remuneration vessel) W' 
against the cargo laden on board the disabled owners of 
vessel, and that the master and crew of the of the con 
vessel rendering the service were entitled to the bills o 
recover salvage remuneration against the dis- limited w 
abled vessel, her freight and cargo. Th e Mmmda , mencemei 
41 B. 3., Adm. 82,; L. E. 3 A. & E. 561 ; 27 L. T. had been 
389 ; 21 W. E. 84 ; 1 Asp, M. C. 440. Laertea, ^ 

P. B. 187 

Part Owners of Salving and Salved Ship the M. 0. 17 
same.] — When a part owner has an interest in col 612, 
the vessel salved, his co-owners and the master 
and crew of the salving vessel may sue for . 

salvage ; the sum to which they , are entitled 
being computed by deducting, from the value ,of By agreement between the owner of a steamer 
therontlre' service, the share which would have and 0., he agreed to charter the steamer for the 
been due to such part owner, if he could .have purpose of running between certain named ports, 
joined. The Lush,' ^34-j 5-L.:,T.'89.' , -,and to pay a sum weekly for the use of the/ 


entitled.] — A 
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Steamer until the agreement was determined in 
manner therein provided. The agreement pro- 
vided that V. should pay all expenses of the 
crew ami oilier expenses incidental to the 
running of the steamer, excepting onty marine 
insurmmv'. which was to be defrayed by the 
owner ; that the steamer should ])e delivered up 
hj i \ on the termiiiarion of the agreement in as 
gCMul erndition as at the time of maldiig the 
reasonable wear and tear excepted; 
that the master should not, except in the event 
<}f his liiiM'ondnct, be removed by C. without 
con^ont of die owner. The steamer, while 
runnino under this agreement, fell in with a 
disabled vi^ssel and towed her into safety ; — 
Held, tiiat H. was entitled to salvage reward, in 
riNpcer of dte service rendered by the steamer, 
ami tlmt the owner was not entitled to salvage 
reward. 77/c Mved', 41 L. J., Adm. 42 ; L. it. 
:i A. -S; E. r>i2 ; 2{; L. T. 871 ; 20 W. it. BIT ; 1 
Asp. :\I. C. 258. 

Tim charterers of a vessel are not, exce}>t 
under very special circumstances, entitled to the 
salvage eanie<l by that vessel. The Aljm, 
Hwabey, 181). 

The 'owners rendering salvage services, being 
also the charterers of tlie vessel receiving the 
services, are not. thereby debarred from claim- 
ing salvage reward, unless the effect of the 
charter|')any has been to divest the owners of 
the possession and control of the salved vessel, 
and to transfer the same for the time to tlie 
charterers. The Collier, L. R. 1 A. E, 88 ; 
12 Jur. (X.s.) 781.) : IB L. T. 155. 

The claim of an owner to a share in a salvage 
reward beyond eomjiensation for damage iii- 
cui‘red by his vessel, is of feeble character, and 
he has no claim to the custody of such money. 
The Priree.sx Helena. Lush. 190 ; 80 L. J., Adm. 
187 ; 4 L. T. 8B9. 

In the absence of special provision in the 
chart erparty to the contrary, the owner and not 
tbe eharrerer is entitled to salvage ; but the 
salvage may give rise to claims by the charterer 
against the owner. The silfen, Swabey, 189. 

8embie. Salvage performed by a ship demised 
to and wholly in the possession of a charterer 
enui'es to the benefit of the charterer. The 
Marla Jane. 14 Jur. 857. 

'fhe owner of a ship under charter awarded 
two-thirds of a |.>ri 2 e captured by her. Tliurqar 
V. Morley. 8 Mer. 20. 

d. Apprentices. 

Master of Apprentice Salvor.] — The master of 
an apprentice is not entitled to .salvage awarded 
for tlie services of the a|')])renrice. The Two 
Frlemli, 2 W. Kob. 349 ; 8 Jur. 1011. 

Apprentices are entitled to vshare in salvage, 
and a contract that their masters should take 
their shares is, scmble, invalid. 2Jte Columhine, 
2 \\\ Kob. m. 


e. Agents. 

Autkoxity of Agent to Incur Expenses — 
Principle upon wMck Award based.] — An agent 
is not precluded from claiming as a salvor ; but 
where the owners of the property in danger have 
requested him to x'ender assistance, and thereby 
have given him a right to some remuneration, 
though the o]>erations prove unsuccessful, the 
assessment of the award, for successful salvage 
services, will be based upon the principle that 
tbe agent did not, like an independent salvor, 


run the risk of the loss of the entire expenditure 
if his efforts had proved unsuccessful. The Kate 
B. Times, [1892] P. 3B6 ; 69 L. T. 197 ; 7 Asp., 
M. C. 832. 

Agent to Salve Cargo.] — One who is appointed 
agent by the master to save cargo wrecked may, 
nevertheless, claim as s«alvor in admiralty. The 
Beturn, % Hag. Adm. 207. 

Lloyds’ Agent Hiring Men to Salve.] — Lloyds' 
agent hii'ing men to assist a vessel in distress is 
not entitled to claim as a salvor. The Li rely, 
8 W. Rob. -64. 

A Lloyds’ agent, who had undertaken the 
salvage of a vessel, and had employed men for 
the purpose, without incurring risk himself, 
allowed to claim as salvor. La PuHssbna Con- 
eepeion, 8 W. Rob. 181. 

A valuable ship went ashore off Beachy Head. 
Two persons, Lloyds’ agent and another, as 
agents, were employed by the master to salve the 
ship and cargo. They employed a large number 
of men at an expense of over 1,000^. : — Held, 
that they were entitled to salvage. The Lady 
Cranstown, cited 2 Hag. Adm. 207. 

Extraordinary Services.] — ^Where ship agents 
render extraordinary services in saving property, 
the court will, under particular circumstances, 
allow a claim as agent and a claim as salvor to 
be united and combined. Honor, Carqo ex, 35 
L. J., Adm. 118; L, R. 1 A. & E. 87; 12 Jur. 
(N.s.) 773 ; 15 L. T. 677 ; 15 W. R. 10. 

Repayment of Advance to Salvors.] — Money 
paid by the ship’s agent to salvors, in anticipa- 
tion of an award, will not he repaid out of the 
fund in court to those who advance it. The 
Louisa, 8 W. Rob. 99. 

f. Owner of Salving* Ship. 

Ship supplying Seamen — Owners entitled to 
Salvage.] — The owners, master and crew of a 
ship that supplies seamen in mid-ocean to 
another that is short handed are entitled to 
salvage, as well as the seamen who are trans- 
ferred, The Roe, Swabey, 85. 

Owner of Smack Salvor.] — Where services of 
smacksmen are accepted, the smackowner is 
entitled to share in the award. The Korderi, 

1 Spinks, 185. 

Owners of Boats used by Salvors.] — The 
ownei’s of boats used in a salvage service : — 
Held, not entitled to salvage, not having been' 
personally engaged in the service ; but to 
remuneration for the use of their boats. The 
Charlotte, $ W. Rob. 68 ; 6 Not. of Gas. 279. 

g, Coastg-uard and Lightship Men. 

Coastguardmen.] — Coastguardmen are entitled 
to salvage, though it is their duty to do such 
work. Kdver Bullion, 2 Spinks, 70. 

Coastguard Oj65.cer,] — Claim for salvage of a 
coastguard officer who sent his men . and boat, 
but did nothing himself, rejected. The Vim, 

2 Hag. Adm. 1, . , . 

Lightship Grew.] — Some, of the crew of a 
lightship rendered salvage services : — Held, that 
those who remained on board could not share in 
the award. The Brnrita, S W. Rob. 1.51. 
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Whole Crews of Boats employed entitled to Anchors of Salved Ship Becovered.] — Where 
Share.] — ^^^bere two luggers rendered salvage salvors, in getting a ship off a sand slipped both 
service, all the crews of both were held entitled her anchors, and after getting the ship oft the 
to share, though some only were emploj’'ed. The sand called in another boat to recover the 
Mount(uiiieei\ 2 W. Eob. 7. " anchors r — Held, that the people who got the 

anchors ’were not entitled to share in the salvage 
Wrecked Crew on Board Salved Ship.]~A award for ship and cargo. T/u-! Endeavour, 
wrecked crew on board the salved ship a’vvarded Colley v. Watson, 6 Moore, P. C. 331: ; 6 Not. of 
salvage for their exertions in salving the ship. Cas. 57. 

2 Plag. Adm. 262. 

. .. Schooner Salvor Superseded by Steamship.] — 

Ship’s Company adnft Picking up an Aban- ghj, abandoned at sea \yas taken possession of 
doned Ship.j-— A vessel ashore and abandoned on small schooner, and after being towed by 
a reef oft Cuba was picked up by the crew of jjgj. fgj. some time was boarded and taken to 
another vessel also asiioi'e and abandoned in the Liverpool by the steamship. The .steam.ship had 
neighbourhood and brought to Eugland. Salvage ^een hired for the purpose by underwriters of 
awarded to the crew, but not to the owners, of jije abandoned ship and cargo. In a salvage 
the other sliiji. Ike Iioo ^ne/ula^ 2 . Rob. action by these persons: — Held, that the 

349; 8 Jur. 1011. schooner was entitled to claim as first salvor; 

Representatives of Deceased Salvors. ]-Share the liirers of the steamship were 

of the salvage awarded to the representatives of salvage being justihed m taking 

salvors who were drowned in the service. Tlie Possession, as against the schooner she tang too 
Maeqnh of HuMij, 3 Hag. Adm. 246. l“ Jm ® rickwiek, 

Salvors abandoning Ship afterwards Salved by -o ei.- •» •4.* i. n • 4. 

otbers.]-Salvors made g?-eat efEoits to .save a Bntisb.J-It ,s no answer to a 

ship, bit were at la.st compelled to abandon her ; /or s^v^^e abroad that both ships were 

the saving of the ship Afterwards she vvas g ^ ^ Military Salvors.]- 

picked Lip derelict and brought in by other 0 jr w x «j 

klvors rkHcld, that the origSial salvols were Civil salvage awarded to one claiming militaij 

entitled to salva.ge. Tke M t, 1 Spinks, 63. 
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(■iti We. ifll in with n<loi-eliot ship, ami rowed her under which the services are performed he made 
t,. h'lioeiistuwm In an action by the owners, ^ with the ownera of the property oi w itn thud 

BiastvriiHd t-t’GW of the “ Ih" fctr salvage, the cattle- ; persons, p* 

Hmi! t‘Iainsetl 10 punicipaie iiuho award ^ 45 : [1806] P.120; <4 L. 1. 32; h A^p. il. C, 


Uaii thev were not entitled to any share in the , 128. 


salvaev award. 77/0 r>0 L. J., Adin.aO : 

ir ih U. io:^ ; 153 L. T, 814 ; iS As}). 31. C. 514. 

rtnulerinfj: services to ship, where 
i'! a t'oiniiiitn danijfer, aie lU)! entitled to 
-alvaye r«*wanl. The Veede (^Lu'^h, 322 ; 3(t L. 3.. 


^^6^ aho 5, BAiiVAaE Services, supra. 


a tMnnii.tn (hutner, aie lud entitled to' 10 . WHO ABE Liable TO PAY SALVAGE. 
<alva/o reward, y/ic i m?c Cl.ush. :')22 : 8 U L. J.. ; ^ indirectly Benefited.] — Salvage is not 

Aoin. -.o.) ihiia. _ ^ , .1 o itlnp from the owners of a vessel that only 

I'a— ••ig. 2 ' A i, ,fi,. pot, Iv receives a benefit from salvage services 


I a.-.;:.g. rs vommai nt rmmuau ‘ ■ , "^."uv receives a benefit from salvage services 

i "m"«d t7another vessel drmng in her uei^r- 
‘ Add.. i.cimr in d.'uigcr. nmi 'llie caprain ami I hourhood. 

na.t uf‘ ,hc cvw having vna.lp .heir escape, a i <ni\ The II. M. Haye,, Lush. 3.r.> , o L. 1. o7 

}!a»cn-cr. at the re.inest of the rest of the crew,| Ih 0. 

took The .-•lutita’id, and brought the .sliip safe to : j^iability of Persons not the actual Owners 
port. The ir:erit< of the passtai.uvaMn savin^r 1^ Property saved.] •— The liability to pay 

diip weii- acknowleoged by tiie owner in a letter , not confined to the actual legal owners 

To erne of the underwriters, wherein he expressed | property saved, but extends to those who 

a dedre to mrke him a 


a dedre to mrke him a i 

tnat the pas^eiiger wns en.titied to sue by the placing of the property 

iortiiesahuge. Ac/r//a/Mv. dahm^oLos. AI.! ^ position of security. Five Steel 

612; 7 11, 11 . 886 . j., Adra. 77; 15 F. D. 142; 63 

L. T. 499 ; 39 W. F. 127 ; 6 Asp. M. 0. 580. 


Mate remaining on Vessel abandoned by Crew.] 

—Two vessels came into collision on the high. j^gTi^cient— Liability of Appearers.] — 

sea.. One of tin ve.-els (a baroue) received j jjkdafor, infra, col. 851. 

dajuage. and an nor eiew, excofjt hei niute , payable by cargo owners in conse- 

escu|HMl oil board The otaer vessel. Ihe loatc ot i ^ the negligence of the master is 

thebanpieivauroniedon b<Kirflheisinid navigated, ,, o.rainst the ship, under 24 Viet. 


the barque rtanaineri on p< nun neisaiiuiniviga^ 24 Viet, 

her nnti ne obtained asMstanee trom a steam | Princess Royal, 39 L. J., Adm. 43; 

wxs,-el. j .no ST cam vessel then took the barque 1 ^ p p a-i .99 f rp oq 

ill tow and brought her into port in safety, the ; ^ ^^'■ 

timle h.riU a;isisting in her uavigariou ; Salvage by Ship of same Owners.] — See The 


male still assisting in her uavigariou ;-HeM, i ^ by Ship of sa 

thab ill awarding salvage to pe owners, master , ^upra, col. G20. 

and eivw of the steam vessel, the right or the! • ^ 

mare of the danmgeil ship to claim salvage! poreis*n Sbin of Wa 


marc 01 the uanmgcil^ ship to ciaiin salvage j p-oxeign Ship of War.] — Salvage services 
rmvtU-vrfoiAii.s seia'ices sjiouhl be takei^ i-e^aered to a Dutch ship of war 

sidcratiom and that tlie mate, upon Ins claim ; i^jto Mount’s Bay, she was arrested in a 

being bomght before t lie court, '^y^^iddicd to j gQQ^^ awarded to the salvors. 

ok i T/rc "Pnn% ' Feeder IT, 2 Dods. 451. y.B.-lSTo 

'-> ' '\r “ ^ ^ I application for release of the ship was made, and 

83 : 1 Asp. .M. L. -bib. I to the jurisdiction having been put in, 

„ « « V . C .1 • 1 . ithe case was decided by Sir W. Scott at the 

Seamen of Salving Slup.j — Salvage service ^be Netherlands government, 

may be peiionnetl by the seamen ot the ship ' 

.salveil when ail abanduimient of her lias put an I Salvage — Passengers taken from Wreck,] 

end TO their original contract, Ihe I rede] — owners of a passenger vessel ashore, from 
bLu^]l. 322 ; 3u L. J., Adm. 209), .s^itpra. | ^yjo'ch, at her master’s request, a passing vessel ; 


Seamen of Salving Ship.] — Salvage service 
may be performed by the seamen of the ship 
.salved wlicii an abanduimient of her lias put an 
end TO their original contract. The Vrede 
bLusli. 322 ; 30 L. J., Adm. 209), supra. 

If. u]iO!i a shi]> being wi'ccked, the master, 
hn}.n’o}>erly dhrugarding the intere^ts of the 


. upuii a shi]> being Tyrecked, the t^taster, j ]mssengers, there being no risk of life, 

ruperly disregarning they inteiests 01 the | sa.lvage. The Marijeosci, 6,5 


iiwners uf diip mid cai-gu. dischiirgcs the sea - 1 ^ 104 . ngae] P. 273 ; 73 L. T. i5i ; 

men. the disediargc is nevcrthcleiss valid, unless I . g Asp M. 0. 1.59. 

the seamen are })roved to have fraudulent^; ' ■ • ‘ j ' ‘-i- 

acce}.*ted their discharge; and siibse.quent services I Action in personam — Lies in Admiralty for 
rendered by rheni to ybi}) ami caj'go are yalvage | Salvage.]— Fim Steel Barges, supra. And 
services. 1 he H arrior. Lush. 4/6 : 0 L. 1. 13.1. Hope, and cases infra, col. 667. 

in order to deprive a seaman ot his right to 
share in salvage, iieitliei’ the agreement for the 

ve.^M‘1 to be employed in salvage service, nor the Cois^TRiBUTiON TO Salvage. 

sti}mIariou that he shall waive his claim for 

saivagtMiecd be in writing to satisfy 25 & 26 Shipowners.]— The “ C.,” a Spa,.nish steamship, 
Viet. c. 63, s. 18, but both must be clearly proved fell in at sea with the “ S.,” an English steamship, 
bv those who tlis})iite his right. The Pride of with signals of distress flying, and helpless from 
Canada. Br. A Lush. 268 ; 9 L. T. 546. injuries sustained in a collision. The pas.sen.gers 

of the “ S.” and specie, w^hich had formed part of 
Gontract with Underwriters — Work and her cargo, having been taken on board the 0.,” 
.Labour— Failure of Underwriters — Liability of | attempts were made by the “ 0.” to tow the “B.” 
Owners.] — .Persons reinlering services in them- j into safety. These attempts were ineffectual, and 
selves of a salvage nature under a contract for ! ultimately, after the mastei' and crew of the S.’’ 
work and labour, ai-e excluded from subsequently i hadgoneonboardthe*‘C,g’ the' ‘S.” was abandoned 
claiming against the pro})erty as salvors in ’ and her passengers, master and crew were landed 
.respect of those services, whether the contract in safetj’* at ' an English port. Afterwards the 
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specie was arrested in an - 
instituted at the suit of the c 
crew of the G.,’; who claimed 'to 
salvage and for salvage sendees rendered to the 1 

owners of the specie the 
appeared as defendants, and served a notice on 

theownersofthe-s-tocont^^^ 

neration claimed by the plaintiffs, 
the owners of the ‘SS ” f -- " ■ 

the court awarded salvage'tolhe“plaintifef«- 

l3ut reserved all questions destinatfon 
nwTm!- ® owners of the “ S.” The defenda ’ 

declorp t> spsc'o then moved the court to eircums 

was awarded as v. ^ 

was awarded tor life salvage ought to be C 4 ^ 

tused the motion, on the ground that no pro- Shiuo’ 
perty belonging to the owners of the “ S.” haling was dha 

haWe fl''®' ’ ^® personally at 21 1 

portion of the sum awaixled. month ‘ 

Shipowner and Owner of Cargo. 1 The i — 

ment into court of 81. a ton under 26 & 26 Viet 
c. 66, s. 54, does not place the shipowner 
position ot a person who has not done ^ 

Ihe owner of a ship sunk by a collision 

4 names admitted it to be his fault, and paid 

TKn ^ liabilitv. 

Xhe Thames conservators ’ 

the Kemoval of Wrecks 
Thames Conservancy Acts, 
delivered the' ship and ca 
undertaking to pay the 
Part of the cargo was so 

OTOCI— t’^at thrshi 


628 

because the plaintiffs themselves had not paid 
-3 expenses, and the payment under the cir- 

.P1.«..4 J|=, .wrSSf„=t‘Sf^SS55 

the cargo could not have been sent to its 
^ was for the benefit of the 

ctendantb, and that the payment under the 
■Ot voluntary. Sem^miamqa 


vner and Charterer.] — Where a ship 
rtered on the voyage out and home. 

register measurement, per 
<,b00l. to be paid on clearing outwards, 
sum at the end of twelve months, and 

the remainder three months ' ‘ 

at the custom-house on her return 
pay- ship delivered her outward cargo, j 
^ ^ with her homeward cargo, 

wrouf sh^CfcLgo we-- voyage ;_aud the 

in the the owners and charterers havim 
made claim in the 
goods, where 
upon payment of salvage 

and the terers (having 

ship and were not liable to c 

wner, he for salvage in respect of their m 

rich wis the goods feU shor - 

iich was tor the i ‘ ’ 

‘p- shipowner 
wool to the for the ^ 
ig from him having 
any part of ceeds of the 
j jt- --- — cargo, them for i — __ 

o.;3=;.==r.Bn==ss gp' 

salvage due horn the other, whether the salvors for it« 
proceed in the admiralty court or before the local li-i hi a" f a f v, 
magistrates. Br. & L^h. m B E I 22 

owners of goods on board a ship are bound 

to contribute to the general salvage of the ship SMns in i 

and cargo as in a case of general salvage. collision 

|i=;f 

owners of ' 

Negligent Navigation — Higlit of Owner of the^otiier 
Cargo against Shipowner.]~~The plaintiffs under ' 
a charterparty shipped a large quantity of rye 
on board one of the defendants’ ships, to he 
earned from the port of T. to the port of A. 

Owing to the negligent navigation of the defen- 
dants servants the ship was cast ashore, and a 
large quantity of the rye was lost ; but a con- 
siderable quantity was saved by the Salvage 
Association, who were employed by the tindS'l 

JpfW? assent of the 28 

detendants. J.he average statement was y- 
pared, the sum assessed was agreed to^ by 
the plaintiffs, and the fSalvage Association ^ 
paid by the undenvriters the expenses claimed 
^3" ^l^eni.:, ; The plamtiffs bimtght 

recover the amount of the salvage expem 
iiy the iniderwritervS. ■ ' ’ ’ 
verdict for an amount 


!S after being reported 
1 .■ and the 
, and sailed 
^ 0 , and was captured and 
e7.v,.d voyage; and the 
sold by consent of all parties, 
kaving respectively 
admiralty court to ship and 
restitution was decreed to them 
:f : — Held, that the char- 

paid the two sums of 2,500^,) 
contribute to the shipowner 
joods, where the 

— 't of the sum due 

residue of the freight ; but that the 
of the freight, was liable 
i whole salvage: and the charterers 
paid such contribution out of the pro- 
goods, undei' a securitv given by 
payment of the salvage, with the assent 
'was COI 1 --V 
set it off in an ; 
■ -- — V- residue, of the 

becus, as to the charges of establishing 
to the cargo, and procuring the decree 
for the charterers alone were 
V. Miy, 4 M. & S. 152 ; la 


^ -Two vessels came into 
pi’onounced them both in 
Une vessel was subsequently abandoned, 
y other parties:— Held, that the 
™ abandoned vessel could not 
salvage awarded against them from 

I 6”4Vr£lyT^®^’ ^ ' 

BuHioa — liability to Contribute.! — -WTiere 
steam-tu^ renderal salvage services by towino- a 
hinking ship with passengers, cargo and bullion 

WM liaWe to contribute to the salvage reward in 
proportion to its value rateably with the other 
pmp^ty salved. 

« • T. 254 ; 29 W E 491 • 4 

pre- Asp. M C. 386. But see i,fe 

were nut ^f.^'P®^ f defelicf off 'a rocK and 

'•—I on W k ??®f 'yei'o part of some bullion 

w'+A ^ A away by her 

M to. master. She afterwards sank, and ■wis ■ smbse- 
' paid qiiently weighed and taken to Harwich bv other 

pmjh. alike^,:and that the bullion taken off by the 
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HiH>r cnntribute. 'The Jongc Badiaaa^ 
5 0. R<.*b. 

Cargo-owaers aot before Court. J — A sum of 
4Ufi/. was Reoj'ctH'! in pursuance of an agreement 
for salvage tt.> ship, cargo and freight ; the values 

siiiii and freight only ])eiug then known, and 
the cai'gcKtiwners not before the court. Separate 
proceedings were afterwards taken against the 
tairgo-r»wners. who olfered to pay their share of 
th»‘ 4oo/. upon ihe nett proceeds (if the cargo : — 
Held. Tlnn in aseerraiuing the nett ])roceeds, dis- 
count and other accusfonied charges might be 
d(}dacred, ami that the costs of tlie original pro- 
i*eedings nnmt be borne rateabiy by the eargie 
owueis, though not then before the court. The 
Swabey, 11.”). 

SMp and Cargo salved Assessed together.] — 
Tile c»,>urt assesses the salvage award upon the 
ship and <'*argo as a whole, and each pays its 
iviT cable share of the sum awarded, without 
reference to the fact tliat tlie services were of 
greater value to the one ]>ropei'ty than to the 
othei’ : except onlv in case of bullion saved. 
The Emma, 2 W. llob. 31.0 ; 3 Xot. of Gas. 114. 
Kot followed in The Lontjfard, supra. 

Agreement by Shipowner to pay Salvage — 
Iiiability for Salvage of Cargo.] — See The Prhiz 
J/eiarieh. infra, col. G.54. 

Amount awarded paid to Shipowners — 
Enforcing Payment to Seamen.] — Ko action is 
maintainable by a seaman for his share of salvage 
awarded by two justices, under 17 & 18 Viet, 
c. 104, s. 4Mb. and paid t*) the owner of the salvor 
vessel. Athhtsofi v. W'oadalL 1 H. C. 170; 
3i L. J., Ex..3r>2 ; 8 Our, (X.S.)'720 ; G L. T. 3G1 ; 
10 W. K, G7L 

Lender on Bottomry.] — Xot liable to con- 
tribute to salvage. ]\'alj}ide v. Ewer, Park, 
Marine Insurance (8th ed.) 898 ; doijce v. 
WiWa mmn, 3 Hough 162. 

12. Derelict axd IVeeck. 

Derelict — What is.] — A laden barge acci- 
dentally breaking loose’"from lier moorings in the 
Thames, and drifting about with no one on board, ' 
is not derelict, and oonseqiientiy not wreck within , 
the meaning of the Merchant Shippniq- Act, 18.14 | 
(17 & 18 Vicr. c- 104), and persons finding her 
and mooring her in safety are not precdud eel from 
rccoveriiig salvage for so doing by reason of 
their neglcctiiig to comply witli the provisions 
of s. and to deliver the barge to the receiver 
of wreck. The Zeta, 44 L. J., Adin. 22 ; L. 11. 

4 A. & E. 460 : 33 L. T. 477 : 24 W. II. ISO : 3 
Asp. M. C. 73. 

When on tlie alarm attending a collision the 
crew of one ve>ssei jumps board the other, such 
abandonment does not of itself constitute a case 
of derelict. The Een.lx\_ Swabey, 13. 

In the case of a derelict the salvors have a 
right to exclusive possession of the vessel ; 
unless it has been utterly abandoned, and is in 
contemplation of law a derelict, the occupying 
salvors are bound to give up charge to* the 
inastor on his appearing and claiming chaige, 
and the master may then refuse to "continue 
to employ them, and may employ others, and 
may take what measures "he thinks fit for the 
preservation of the vessel. The Champion, 
Br. ik Lush. 60. - , 


Where a vessel was picked up with four to five 
feet water in the hold, her compasses and the 
seamen's clothes having been taken otf, the 
court pronounced against her as a derelict, 
thougli it did not appear that her crew had left 
sine spe recuperandi. . The Gertintde, 30 L. J,, 
Adm, 130. ■ 

A vessel having run ashore on the coast of 
Essex, was assisted by the owner of a smack, 
who put down an anchor and a hawser attached 
to the vessel for the purpose of securing her. 
The smack then left her, for the purpose of 
carrying away some of her stores, with the 
intention, however, of returning. The owner 
of another smack came to her afterwards, ami 
finding no one in or near the vessel, and her 
deck under water, took away the anchor and 
hawser, and delivered them up to the deputy 
vice-admiral of Essex : — Held, that the anchor 
and hawser were not parted with, or left and 
abandoned, within 1 & 2 Geo. 4, c. 75, s. 1, and 
that the deputy vice-admiral was not justified in 
detaining them until salvage was paid or security 
given for its })aymeiit. Clarh, v. Chamberlmn. 
2 M. cS: W. 78 ; 2 Gale, 217. 

Abandonment of, by Salvors — Bight to 

Eemuneration.] — The barque “X.” fell in with 
the K.,” a derelict barque, in the Atlantic, and 
put five hands on board of her, who navigated 
her for three days. The “ K.” then fell in with 
the bar(|ue “ B.,” and the five hands on board of the 
I ** K.” were, at their own request, taken on board 
' the “ E. ” The “ B.” then sent some ot her (wvn crew 
on board the “ K..” and took her in tow, and 
towed her till the tow-rope broke, when the vessels 
partci I company, and the hands on board the “K.,” 
with the assistance of the “ L.,” a steamship which 
they afterwards fell in with, brought the K.'’ into 
Falmouth. In suits instituted on behalf of the 
masters, owners and crews of the “ N.,” the “ B.” 
and tlie “ L.,” the court held, that the master, 
owners and crew of the “ X.’’ were not entitled to 
salvage reward, but awarded salvage to the 
remaining plaintiffs. The IClUeemi^ 51 L. J., 
Adm. 11; 6 P. D. 103 ; 45 L. T. 621 ; 30 \V. E. 
330 ; 4 Asp. M. 0. 472. 

Wreck.] — Timber which has been moored on 
a river (some miles above a harbour) opiposite to 
the owners’ premises, and has drifted therefrom 
to the sea, in consequence of an accidental 
loosening of the fastenings, is not a wi'eck 
within 17 18 Viet. c. 104, s. 458, entitling the 

justices to make an award for salvage, and the 
salvors, obligees of a bond given by the owner 
to abide this award, are not entitled to sue on 
such bond. Palmer v, Rmse, 3 H. X. 505 ; 
27 L. J., Ex. 437 ; 6 W. R. 674. 

The jurisdiction of the admiralty subsists as 
long as the shore is covered with water, and the 
rights of lords of manors can exist only as long 
as the land is left dry. Therefore a ship cannot 
be considered wreckum maris,” nor the claim 
of a lord of the manor to wreck sustained, unless 
at the time of taking possession she is either on 
the .shore itself or left high and dry on land. 
The Pamlhie, 2 W. Bob. 358 ; 9 Jnr,' 286. See 
also Stachpole v. Peg., Ir. R. 9 Eq. 619—0. A. 

Award in case ot]--^See 13, Award, cols, 632,, 
641. 

SMp abandoned by Captors.— A ship that had 
been captured and afterwards .abandoned by the 
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enemy was picked up at sea by salvors ; — Held, 
that she was not derelict. The John and Jane. 
4r 0. Eob. 216. 

A ship captured by the enemy and abandoned 
by the captors was picked up and brought into 
.safety. A moiety of her value awarded for 
salvage, as for a derelict. The Lord JVelson, 
Edwards, 79. 

13. Award. 
a. Generally, 

Principles discussed.] — Principles governing 
.•amount of aw’ard discussed. The Salacla, 2 Hag. 
Adm. 262. 

Hot Assessed on quantum meruit Principle.] 

— Salvage expenses are not as.sessed upon the 
quantum meruit principle, but on the general 
principle of maritime law, re^varcling persons 
'who by great, and perhaps dangerous, exertions 
bring in a ship, for wdiich exertions, if not suc- 
cessful, nothing would have been paid. Ait chi- 
son V. Lnhre, 49 L. J., Q. B. 123 ; 4 App. Gas. 
755 ; 41 L. T. 323 ; 28 W. E. 1 : 4 Asp. M. C. 
168 — PI. L. (E.) See also The JDe Bay., infra, 
col. 636. 

Salvage is not to be calculated merely at the 
rate of work, labour, or by the number of hours 
occupied ; risk, value and public policy are also 
to be considei'cd. The Industry., 3 Hag. Adm. 
203. Of. The Hector. 3 Hag. Adm. 90 ; MehoUon 
V. Chapman, 2 PI. Bl. 254. 

Short Time Occupied in Bendering Service.] — 

Where salvage services are rendered by steam- 
•ships, the amount of. salvage which the comt. 
will award is not necessarily affected by the fact 
of the services performed occupying only a short 
time. The Kortliumherland v. The Andalmia, 
12 L. T. 584. And see The Strathgarry, infra, 
col. 657. 

Amount for which Action entered not neces- 
sarily the Limit.] — The sum for which the action 
is entered is not necessarily the limit of what 
may be awarded. The Jonge Bastiaan, 5 C, Roh. 
.323. And see The Dictator, mirn,. eol. 976. 

Value — Effec t on Award. ] — Although the 
quantum of remuneration to salvors is to some 
extent to be a-ffected by the value of the property 
salved, it must not be raised to an amount 
altogether out of proportion to the services 
actually rendered. The A^nerlque, L. E. 6 P, G. 
468 ; 31 L. T. 854 ; 23 W. E. 488 ; 2 Asp. M. G. 
•460. 

Large value of the property salved is con- 
sidered chiefty wdth reference to the adequacy of 
the fund out of ^vhicli the award is made. 'The 
James Diiam, 2 L. T. 696. And see The Werra, 
infra, coL 637, 

PVhere the property salved is small a large 
proportion of its value is aw'arded ; where it is 
large, a smaller proportion ; in derelict (formerly) 
half the value was given to salvors. The Blendcn 
Hall, 1 Dods. 414, 

, : Value, how Calculated. ] — Salvoj’s are entitled 
upon a value calculated at the place where their 
services terminated. The JVarma, Lush. 124; 
6 L, T. 340. 

The value of freight salved is to' be reckoned 
,pro ratd itineris peracti, and ,the other equities 
the case. Jk ' 


A ship bound from Honduras to England was 
disabled on the voyage, and towed into Bermuda, 
where expenses nearly equal to the whole freight 
were incurred to reht ; the voyage home was 
afterwards completed, and the cargo delivered. 
The court allowed salvage upon oiie-liaif of the 
total gross freight. Ih. 

The value stated by the owners of salved 
property in proceedings before commissioners is 
not conclusive upon the salvor, even though 
assented to at the time. 'The Hope, 14 W. E. 
467. 

The value of the salved property is to be taken 
at the place to which it is taken by the salvors ; 
when carried away and sold elsewhere, the cost 
of carriage and other charges being deducted 
from the proceeds of sale and a further per- 
centage if the market is a better one. The 
Cxcorge Dean, Swabey, 290. 

Saivors took up money upon bottomry of the 
salved ship : — Held, that the amount of the bond 
and wages earned subsequently to the service ; 
but (semble) not wages earned befoi’e, were to 
be deducted from the value of the property, out 
of which the award was to he made. The Selina, 
2 Not. of Gas. 18. 

Expenses of Pumping, &c.] — Expenses in- 
cuiTcd in salving a vessel, such as pumping, 
watching, &c., which strictly ought to be paid by 
the marshal, will, if paid by the salvors, he 
deducted by the court from the value of the 
salved vessel in. assessing the salvage reward. 
The Le Jmet, 41 L. J.. xldm. 95 ; L. E. 3 A. & B. 
556 ; 27 L. T. 387 ; 21 W. R. S3 ; 3 Asp. M. 0. 
438. 

Wages, Deduction of,] — Wages earned after 
the salved ship has been brought into port are 
not to bo deducted from the freight upon which 
salvage is earned. The Emma, 4 W. R. 91. 

Suit entered against Vessel alone.] — Her 
majesty’s steamship ‘'Leo])ard” rendered a sal- 
vage sei'vice to an English vessel then in the ser- 
vice of theFreiich government, and laden with a 
valuable cargo. The suit was entered against 
the vessel alone, her value being 4,247Z. The 
court, adverting to the difficulty of apportioning 
salvage where the cargo was not before it, 
awarded 600L on tlie value of the vessel. The 
Mary Pleasants, Swabe5^, 224. 

Rule as to a Moiety.] — A moiety of the value 
of the salved property awarded in a case of very 
great merit in the salvors, who had to contend 
with weather, armed resistance on shore aii<l 
danger of infection. The Elliotta, 2 Dods. 75. 

No precedent of more than a moiety being 
given for salvage of a derelict being forthcoming, 
a moiety awarded and costs out of the other 
moiety. The Frances Alary, 2 Plag. x\dm. 89. 

Except in very special cases no more than 
half the value of the property salved will be 
awarded as salvage. The Inca, Gore v. Bethel, 
12 Moore F. C. 189 ; Swabey, 370, But see The 
Basclic, and cases, post, col. 041. 

In Case of Derelict.]— See c. Derelict, 

infra, col. 641. 

Appraisement — Eresh Appraisement on 
Appeal,] —Upon appeal from justices in a salvage 
case a fresh appraisement was made at the ship- 
owners’ request, although they had made no 
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oftjcctioH to rlie n|)prriiseiueTit in tliecoiirr IjcIow. 
The Ofe'ae. 2 Huh. Adiii. 257. 

Decree Altered or Amended in conse- 
quence of Mistake in Value of Cargo.]— t^ulvage 
>orviots liaviuH neen renderefl to a shi}) ludoii 
w’tn ourgo. a salvage suit was institutf'd nguiust 
'-hin, frei'jr.t and cargii. Separaro appearances 
were ciiiered an licliair (d the owinu* of the shi[j 
and The owner uf t’ne cargo. The owner of tlie 
cargo riled, an aliitlavii of value staling the vniuc 
af the careo, and tln^ owner <tf the slii[) riled an 
allid:ivii of vadiic stating the value of the ship 
.and freight. .\l the hearing, ilie court, raking 
th(‘'^e vaifie^ as jK'curate. by it'' decree awarded 
to ilu/ <idvors a certain siini as sal vnge. Home 
time afterwards, the owner of the cargo dis- 
covered that he had by mistake inclialed in liis 
valuation of the cargo the value of the freiglit. 
iuul tiiat tlte frt‘ighi tvas of moi'c -^-alue than 
appeai'ed Itv the alhdavit of value hied ()U })eiialf 
at the owner of the sidle and he made applica- 
tion to re<luce. the value oi; the cargo, and to 
reduce tlio atnount it liad ]U'evious]y <lecreed as 
salvage. On the mistake being jiroved -Hehl, 
that The court lanl tpower to correct tlie mistake 
and la make the lieeossary aireratiiius in the 
decree. The d L. lb 1 A. <k E. 

880 ; 83 L. T. 3‘)0. 

Appraisement is Binding, ] — An ap}>raise- 

menr by order id the court binds lioth parties 
to a salvage isction ; the court will not after 
appraisement, at the insrtince (d the owner, 
order the pronertv to be sold in order to ascertain 
its value. The IT JI. Mills. 3 L. T. 513 : VeaKs, 
fhyv/// G/', L. lb 1 A. ck E. 50: 12 Jur. (X.S.') 
VMfi 14 W. Pi. 160. 

Awards to Salvors absorbing whole 

Proceeds — Application to vary Decree.] — In an 

action of salvage the plnintilfs obtained an 
award cd ].5(,)0/. upion an appraised value of the 
tlefendants' strip of 1,250/., and of her cargo of 
5.1 HJ4/. : total. 6.254/. The si » ip was suhscq uen tly 
soil by the marshal for 713/., the cai'go, which 
was of ii nature not readily saleable in this 
country, foi' 1.643/,, and the totrd. 2.862/., was 
re<luced by fees and < lislmrsements to 1 .625/. An 
award of 130/. obtained by the pilot and 100/. by 
boatmen in separate actions in respect of the 
same salvage operations birought the total salvage 
claims up to L73U/., which more than absorbed 
the whole proceeds. On motion by the defen- 
d.-Hits to vary the <!eci‘ee by reducing the award 
id 1,500/. ; — Ifehl, that the application must be 
I'efused, as the licd’endants had alloTved the coui't 
to procee<l fit awa.rd salvage u}H;)n the basis of 
the appruisciiieiu w’irliout taking any exception 
at the time, and, beyond the ditrereiice between 
the appraised value and flie sum realised b}- the 
sale, there was nothing to Indicate that the 
a})prai.senient drid not fairly represent the value 
at the tinae and place wlien the prc»perty was 
liroiight into safety. 77ie (zcom. ri834] ik 330 ; 
71 L. T. 22 : 7 Asp. M. C. 476. ‘ 

, ValmtioE of Salved Property made Abroad — 
€ourt unwilling to open.] — Tlie court is un- 
willing to disturb a valuation of the salved 
property niade by arbitration abi*oad by agree- 
ruent lietween the foreign consignees and the 
salvors. The 8lr Fnmeis Tueton. 2 Hag. Adm. 
156 . 

Where no application is made in the court 


I below for a commission of appraisement, the 
I court of appeal will not a<hnit affidavits directed 
; 10 shew that the value of the salved property 
1 was greater than supposed in the court below, 
I 'Jhe Endeamiir,, Colhy v. IVatseN, (> Moore, F. C, 

' 834 ; 6 Hot. of (Aas. 27— P. C. 

i Consideration of Bisk.] — In awarding the- 
I amount for salvage services well performed, the 
1 (iourt liolds the shortness of the duration of such 
! services as an element of meritorioiisness : ami 
1 where the amount of pro}ierty salved is very 
: large, the court will not take advantage of the 
j extent of siicdi amount further than to give a 
; liberal rewanl, according to meritoriousness of 
I the services .actually performed. The United 
i Kiiujdem v. The Si/elrnK 14 L. T. 888, And sec 
j The II cm/, infiva, col. 637, 

i In G^riuiating the value of salvage services, 
eircaimstances, among others, to be considered 
by the court are, the degree of danger to which 
tlie vessel was ex})Osed, and from which she was 
rescued by the salvors, the mode in whicli the 
services of the salvoi's were a})plied, and the risk 
incurred by the salvors in rendering those ser- 
vices. 7'ke Chet ah. 88 L. J.. xVdm. 1 ; L. B. 2 
I>. C!, 205 ; 5 Moore, Ih G. (N.S.j 278 ; 10 L. T. 62H 
— F. C. ' 

i in estimating salvage reward to the owners of 
the salving vessels, the circumstances that the 
salving vessel deviating from her course might 
have vitiated the insurance, the possibility of 
being answerable to the owners of the cargo for 
such, deviation, and the exposure to danger of 
the salving ship, in rendering salvage services, 
are elements to be taken into consideration. 
The Sielhdnli Ahevcronilm. 4 Moore, F. C. (N.s.) 
874 ; L. Ih 1 F. C. 454. 

AMieie no special risk has been incurred by 
the salvors, salvage reward is allotted upon a 
calculation of a fair remuneration for time and 
trouble to the owners of the salving vessel and 
to eacli hand engaged. The Otto Hermann^ 83 
L. ri., Adm.180. 

Where there is danger to the salvors, the lisk 
of life receives the greatest remuneration. Ih. 

A ioTver scale of remuneration is given where 
the vessel salved is not one of present danger,, 
but a case of urgency. Ih, 

The lowest wliere, a vessel being disabled from 
proceeding, as in the case of a steam vessel in 
want of fuel, there is a possible contingency of 
serious consequences. Ih, 

III a.ll cases, the value of the vessel salving Is 
1 ‘egariled, and to whatever remiine ration is given 
must lie added a sum to meet any damage she 
sustams. Ih. 

Great Banger incurred by Salvors.] — 

Salvage services of a highly meritorious character 
having been performed by salvors, in saving the 
lives of the crew, and the ship and cargo having 
been valued at 46,000/., the admiralty court 
awarded 1,000/. as salvage for such services : — 
Held, that the sum was insufficient, and the 
remuneration increased to 2,0t)0/., in considera- 
tion of the great danger the salvors incurred, and 
of the fact of saving of lives, and the value of the- 
ship and caran. The Glemluror. Arnold v. Cowle,^ 
L. E. 3 F. C.'^oSO ; 24 L. T. 499 ; 1 Asp, M. G. 31., 

Steamships— Time and Expense.] — Where a 
steamship goes out of port for the purpose of 
rendering salvage service to the vessel in distress, 
the time and expense incurred in reaching her is- 
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to be taken into account in fixing the award, pensation for his exertions and for the risk he 
The Graces^ 2 W. Ilob. 29 d. runs of not receiving' any compensation in the 

event of his services proving inefiectiial. The 
Steamships — Liberal Awards to.] — Steam Be Bay. Bird v. Glhh, 52 L. J., P. 0.57 ; 8 App. 
vessels are important agents in salvage services, Gas. 599 ; 49 L. T. 414 ; 5 Asp. M. C, 156 — P. G, 
and their owners will be adequately rewarded. The losses should be ascertained with precision 
The Spirit of the Age^ Swabey, 266. C£.,. 27^6" where practicable, but in that case the salvage 
Halites, iHag. x\dm. 246; The Earl remuneration added thereto should be fixed on 

Adm. 863 ; 7%^ ^ S a inore moderate scale than where the losses 

The London ^Merchant, 3 Hag. Adm. 394 ; 77!e cannot be fixed with precision. Ih. 

Ella Constance, 15 L. J., Adm. 191 ; The SantL In an action for salvage, evidence of the loss 
pore.l vS pinks, 231 ; 5 Not. of Oas, of earnings by and of the costs of repairing 

156 ; The General Palmer^ 5 Not. of Gas. 159, n. damage done to the salving vessel in consequence 
The capability of steamers to perfoiin services of rendering salvage services is admissible. These 
with greater rapidity and certainty entitles them sums are only to be regarded as elements for con- 
ns salvors to a higher scale of reward. The Otto siderationln estimating the amount of the salvage 
Hermann, 33 L. J., Adm. 189. See also The reward, and are not to be considered as fixed 
JPalmyra, 25 L, T. 884 ; 1 Asp. M. C. 182. amounts to be awarded to the salvors in respect 

of these matters. The 8umiMde.o21jA.,AAm.l^', 
Liberal Awards generally — Public Policy 8 P. D. 137 ; 49 L. T. 401 ; 31 W. E. 859 ; 5 Asp. 
of,] — The interests of commerce and public policy M. C. 140. 

require that liberal rewards should be given to In an action of salvage, in which the value of 
.salvors. The Sarah, 1 C. Rob. 313, n. S. P., the salving steamer was 85,000?., and of her 
The William Bedford, 3 0. Rob. 355. cargo and freight 104,047?., and of the salved 

steamer 90,000?., and of her cargo and freight 

Against Passenger Ships.] — Liberal 89,535?., the court awarded 4,500?. to the owners, 

:awards are given against great passenger and 500?. to the master, and 1,500?. to the crew, 
mail steamship companies. The London Mem During the hearing the owners tendered evi- 
■chant, 3 Hag. Adm. 394 ; The Ardbica/ple,^ Hag. deuce of the particular injuries to their steamer 
Adm. 151. caused by the performance of the services, of 

the costs of the repairs, and of the pecuniary 
Nautical Skill.] — Salvage award is estimated loss caused by the detention of their steamer 
upon the consideration that nautical skill en- whilst such repairs were being executed : the 
liances the value of manual labour. The Bulie court refused to receive this evidence, or to 
of Clarence, 1 Wf. ^ob. refer it to the registrar and merchants to assess 

the amount of such costs and losses : — Held, on 
Loss of possible Plaraings.] — The loss of pos- appeal, that the judge of the admiralty court 
'Sible profit of fishing boats is not to be included is not bound ex debito justitise to admit such 
in an award of salvage for services rendered by evidence or to decree in terms that a specific and 
them. The Eicolal Heinrich, 17 Jur. 329. S. P,, ascertained amount shall be paid to salvors in 
The Louisa, 3 W. Rob. 99. And see The SmmU respect of damages or costs caused by rendering 
.side, intrsL. salvage services, for he is not bound always to 

A specific sum (1,000?.) awarded for loss of a award a sum .sufficient to indemnify a salvor, 
sealing voyage incurred by the salvors. The But the judge may, in his discretion, receive 
.Salaeia, 2 Hag. Adm. 262. such evidence, and may, if it be proper, under 

the circumstances, include an amount in respect 
Salving and Salved Ships associated.]— Where of damages in his award. Having regard to the 
the salving and salved ships are associated in a large value in the present case, the decree should 
voyage in a common interest, a lesser amount of be varied by awarding 1,000?. to the shipowners 
salvage is awarded than where the ships are for the actual services rendered, and by referring 
wholly independent of each other and the salvage the costs of repairs to, 'and of the detention of 
accidental. The Trelamney, 4 C. Rob. 223, 228. the salvoPs steamer, to be ascertained by the 

registrar and merchants, unless the appellants 
Sum accepted by other Salvors immaterial.]— were willing that the decree of the coitrt below 
The amount at wdiich other salvors have esti- should stand. The City of Chenier, 53 li. J,, Adm. 
mated their services is immaterial. The Antelope. 90 ; 9 P. D. 182 ; 51 L.' T. 485 ; 33 W R 104 • 
37 L. T. 663 ; 1 Asp. M. 0. 477. ' 5 Asp. M. G. 31L— 0. A. 

Damage to Salvor. — If a vessel rendering Loss of Information leading to Profitable 
salvage services is damaged without negligence Employment.]— A paragraph in a statement of 
on hei' own part, she is entitled to recover the claim for salvage, stating that by rendering the 
^ from the salvage service, the salving vessel had been pre- 
salved vessel. The Mud Hopgper, 40 L. T. 462 ; vented from obtaining information which would 

4 Asp. M. G. 403. ^ ^ ^ have resulted in profitable employment, ordered 

Where the salvors’ vessel is injured or lost to be struck out, as relating to matters which 

whilst_ engaged in the salvage service, the pre- the court could not take into consideration in 

■sumption is that the Injury or loss was caused estimating the value of the services. Tlie Cyhele, 
by the necessities of the service, and the burden 47 L. J., Adm. 86 ; 3 P. D. 8 ; 37 L. T. 773 ; 26 
of proof is on the parties alleging that the loss W. R. 345 ; 3 Asp^ M. 0. 532—0. A. 
was caused by the default of the salvors. The 

■ ■ Thomas Blyth, Lush. 16. ‘ Excessive Claim..] — Where a steamship, dis- 

Where the property saved is ample, .losses abled by the breaking of her crahk-shaft, was 

. . voluntarily incurred by the .salvor should ■ be towed a distance of about thirty miles without 

' • transferred to the owner of the property saved, danger or risk by another steamship belonging to 

^ and in addition the salvor should receive a com- the same owners as the disabled vessel, and 

r.,:r „ .. „■ , : 
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lift ceil of the erew of the rowinir vessel institured 
4 t -tilvnire acthm in the sum of 5,000/. against the 
vi’S^el towed, ami arreste<i th«3 vessel, cargo and 
freight therein, the court held such services to 
I.e f^aivae-u services, but of so slight a character 
r* 3 ;it on a value of I05.50U/. ir awarded 15/., and 
ordered the salvors to pay all the costs of the 
action. ex[iressing disapprobation l;) 0 th at the 
iiistitmiou of the action in the high court, and 
ai the ain*o nf the vessel for such an amount. 
The Aijamem/wu. 48 h. T. SSO ; 5 Asp. M. C. 02. 

.s.CHjit/. (‘hiimeti, dtnV, awarded. Evil corise- 
quem'es irt excessive demands insisted upon. 
The Sh-nrod. li dur. U42. 

5,«^no/. eluimed, 15/, awarded. See TheAifa- 
weiH/toiL supra. 

Value of Property — Perils of Salving Ship — 
Possibility of Assistance — Character of Service.] 
— Ifi estimating the amount of a salvage remu- 
imraliMu ihe court takc.’^ into consideration, first, 
tlic value of the ]iroperty saved, and next the 
aetiird perils from which it lias been saved. In 
consitieriiig the perils, the possibility of assist- 
ance being rendered to the vessel in peril must 
be taken to les^^en the amount to lie awarded. 
The value of the salving ship wall not substan- 
tially affect the anujunt of the reward, but the 
length of time to which she is oxpo.sed to addi- 
tionrd risks is a material element for considera- 
tion. The m L. J,. Adm. 5B ; 12 P. D. 52 ; 

56 L. T. 580 ; H5 W. R, 552 ; 6 Asp. M. 0. 115. 

Loss to Salvors.] — Where salvage services have 
occasioned tht.? salvt.U’s serious pecuniary loss, and 
where the value of the ship and cargo saved is 
ami'ile not only to defray loss sustained by a 
salvor, in aildltion to a proper sum for the master 
and crew, but also to leave a substantial suiplus 
for the owner of the pnjperty saved, the salvor 
sh*mld be reinunorateti where possible with a sum 
sufficient to reward Inm for tlie risk and labour, 
and to cover damages and expenses incurred 
thrcaigh rendering the service, and evidence of 
tlie tlamnges and expenses ought to be received 
hy the judge, so tliar thej' nuay be ascertained 
with precision. Per Baggallay and Liudley, 
Ij.dJ. 'The Cttif of Chester, infia. 

Where the }>roperty saved is ample, losses 
voluntarily ineuvred by the salvor should be 
transferred to the owner of the property saved, 
and in adshtion the salvor should receive a com- 
pensation for his exertions anti for the risk he 
runs of not I’eceiving any compensation in the 
event of liis services proving ineffectual. The 
iJe Buij, ICrd v. Cihh\ 52 L. J., P. C. 57 ; S App. 
<Tis. 55P : 40 L. T. 414 ; 5 Asp. M. C. 156~-P. 0. 

The losses should be ascertained with precision , 
where |>racticable, but in that case the salvage j 
remuneration added thereto should be fixed on a 
more liioderjite scale than where the losses cannot 
be fixed wirh }>recision. Ih, 

Repairs Ordered by Salvors.] — Repairs to a 
salved vessel, ordered by the salvors, for which 
the shipwright has a lien, will not be dealt with 
by the court in a salvage suit. The Jlainqer. 2 
Hag. Adm. 4-2. 

Bifferent Bates of Salvage for Ship and 
Cargo — Specific Parts of Cargo.] — An award of 
different rates of salvage for ship and different 
parts of the cargo is unusual and inconvenient, 
and will not be made ; nor is it now the practice 
to award specific parts of the cargo. The Vesta^ 
2 ITag. Adxn. 189. 


Saving of Life enhances Award.]— In esti- 
mating the value of salvage services the court 
will be guided above all by the consideration of 
whether there was danger to life. The Thomas 
Flelden, 82 L. J., Adm. 61. Awl see 6, Life 
Salvage, supra. 

i Award Affected by Misconduct.] — See 4, Mis- 
coitDTJCT, OR Want of Skill, supra, cols. 
599 et seq. 

lb. Amounts Awarded. 

Amounts Awarded.] — A sum of 400/. was 
decreed, in pursuance of an agreement for that 
sum. for salvage service to ship, cargo and freight. 
The’ value of ship and freight only were then 
known. Afterwards the owners of the cargo were 
proceeded against, and offered to pay their pro- 
portion of the 400/. upon the net proceeds of cargo : 
— Held, in ascertaining nett value of the cargo, 
that 2^ per cent, discount, and certain other items 
sworn ~ to be accustomed charges, might be 
deducted, but not a gratuity of 5/. 5^. to the 
master, and that costs of the original proceedings 
must be borne by the owners of the cargo pro- 
; portionably with the owners of the ship, though 
! the former were not before the court when the 
I decree was made. The Peace.^ Swabey, 115 ; 4 
1 W. R. 685. 

1 A collier steamer of the value of 5,000/., bound 
I from Newcastle to Seville with a cargo, fell in, 

; in the English Channel, with a large American 
, ship, totally disabled by tempest. A boat, at 
great peril, was sent on board, and the vessel 
taken in tow^, and brought safely into Portland. 
The value of the property saved was 52,000/. 
The court awarded to the salvors 2,800/. — 1,500/. 
to the owners, 500/. to the master, 800/, to the 
crew, and double shares to the seamen who 
boarded in the boat. The St. Xicholas, Lush. 
29. ■ 

The “ Grenada,” 684 tons register, bound from 
Singapore to Liverpool, with a general cargo, fell 
in, when about four da 3 ^s’ sail from Chili, with 
the barque “ Golondrina,” 475 tons register, laden 
with a cargo of copper regulus, bound from 
Chanaval, in Chili, for Swansea, and in distress, 
her first and second mate having deserted her 
previously to her departure from Chanaval, and 
her master having jumped overboard in a 
deranged state of mind from drinking. At the 
request of the crew of the barque, the master of 
the “ Grenada ” put on board her his second mate, 
who, after great difficulty, brought the barque 
safely into Swansea. The value of the property 
saved amounted to 26,000/. The court awarded 
to the salvors 1,800/. — 1,000/. to the owners, 800/. 
to the second mate, 200/. to the master, and 300/. 
to the crew, to be distributed according to their 
ratings. The Golowlrma^ L. R. 1 A. & E. 334. 

Salvage services were rendered by four steamers ; 
one had come into collision wdtli the vessel salved, 
and was found to blame, and she rendered the 
principal services. The value of the property 
salved was 22,200/. : — Held, that the three vessels 
not to blame were entitled to reward. And the 
court awarded 310/. The Qlengad}m\ 41 L. J., 
Adm. 84 ; L. R. 3 A. & E. 634 ; 27 L. T, 386 ; 21 
W. R. 168. 

Tvrenty-five men, the crews of four boats, saved 
the lives of ten men, and gave information to a 
steamboat, which rescued others. The services 
lasted about four hours, and were attended with 
much danger., Fart of the cargo, of the value of 
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40,000?., haTing been afterwards recovered, the did little or no good, the real salvage being |')er“ 
court awarded the salvors of life 500?. SrJf'dIer, formed bv others. TI/c- Alhfo/i, 3 Hag. Adm. 

2 P, D. 145 ; 36 L. T. 714 ; 3 Asp. M. 0. 234. 

226 ; 3 Asp. M. C. 439 — C. A. A salvage service by smacks towing for five 

In a most meritorious case of salvage, where a days: about one-fourth (1,100Z.) of the value 
steamship which had got aground on the shore (4,600/.) awarded. The Alhion, 3 Hag. Adm. 
of tlie lied >Sea, ninety-five miles from Suez, in 254. 

such a position that without help she must before A vessel supplying her mate to another In 

many hours had elapsed have been lost with all distress, her master having been drowned, awarded 
haiuls on board her, was towed olf the shore and 1,000/. ; _ the mate having been satislied. The 
to within a few miles of Suez by another steam- Janet MUchell. Swabey, 111. 
ship, the court, on a value of 62,000/., awarded Salvage of a steamship worth 75,000/., with her 
to the salvors 6,000/. The Lanea,^te}\ 9 P. H. 14 : shaft broken in the Red Sea, by towing her fur 
49 L. T. 705 ; 86 R. 608 ; 5 Asp. M. C. 58 — G. A. ten days. 4,000/. awarded ; 3,000/. of which was 
In. case of a salvage, where the services mainly awarded to the owners of the salving steamship, 
consisted in towing a large steamer, disabled in The Kenmvre CustU\ 7 P. D. 47 ; 47 L, T. 661 ; 
her :machine7’y, in the Atlantic Ocean, in. the 30 W. R. 70S ; 5 Asp. M. C. 27. 
winter, for six and a half days into safety at Towing a dismasted vessel from off Ushant to 
Halifax, the value of the salved vessel, her cargo Plymouth, value 12,000/. 1,500/. awarded — 600/. 
and freight being 90,000/., and the owners of the to owners, 400/. to master, 500/. to crew. The 
salving vessel havi 2 .ig incurred expenses in coiise- 2Iavtln Luther, Swabey, 287. 
quence of deviation and delay, the court made a Tender of twenty guineas to a pilot and six men 
salvage award of 5,850/., awarding to the owners for taking a ship ashore oif Haslar into Portsmouth 
of the salving vessel 4,225/., to her master 375/., and overruled, and eighty guineas awarded. The 
to her crew 750/. The JEdemnore^ [1893] P. 79 ; Adcolas Witzen. 3 Hag. Adm, 369. 

1 R, ,574 ; 69 L. T. 230 ; 41 W. R. 654 ; 7 Asp. M. C. Ti'casure to the amount of 150,000/, salved with 
334. difficulty by a king’s ship from another king's 

A vessel having got ashore on the Parkin rock, ship sunk and abandoned. Award, 29,000/. for 
in the Red 8ea, her master and part of the crew salvage and the expenses of the salving ship 
proceetled to Aden for assistance. During their during the service. The Thetis, 2 Knapp, 390 — 
absence the C3‘ew left on board were driven away P. 0. See 3. 0., 3 Hag. Adm. 14, 98, 228. 
by Arab wreckers, but the vessel was never per- Ship ashore on. the coast of Ireland wo,rth, with 
manently abandoned. Three steamers rendered cargo, 3,960/. Award to coastguard officer and 
valuable services to the vessel, and finally sue- boat’s crew who boarded the ship with some peril, 
ceeded in getting her oft the rocks and saving 120/. : to owners and crew of steamship that 
part of her cargo. The value of the vessel for the towed her to Cork, 330/. The ITehe^ 7 Hot. of 
purposes of the action was taken to be 3,750/. Cas. Suppl. i. 

The court awarded 2,000/. as salvage. The Erato, A steamship towing another (value 21,000/.) 
57 L. J., P. 107 ; 13 P. D. 163 ; 59 L. T. 840 ; 6 with, propeller broken, w'ithout much risk or 
Asp. M. G. 334. difficulty, into safety, awarded 500/. for salvage. 

The value of the property salved was 12,663/., The Vnlcan v. TJte Belin, 9 Ct. of Sess. Cas. 
and the total award made by the court for salvage (4.th ser.) 1057. 
was 4,20U/. 77/^7 JiiZ/tw///, supra, col. 630. 

A jnail steamer lost her propeller. 1,200/. Capture from Enemy by Kon-commissioned 
awarded for towing her to Malta. The Ellora, Captors.] — bee The Haase, inD'a, col. 950, 

Lush. 550. 10/. awarded to a boat for helping to pass a 

A ship worth, with cargo, 13,400/., struck on hawser fj’om a ship ashore on a rock to a stcam- 
the Goodwins and came off leaking badly. She tug. Walker v. Kovth of Scotland Steam AT/cL 
was assisted to Sheerness by two luggers, fourteen gation Co,, 19 Gt. of Sess. Cas. (4th ser.) 386. 
men pumping, and arrived with nine feet of water A fire broke out on board a vessel which was 

in her. 400/. awarded and the hire of two tugs, lying alongside a jetty at the entrance to a dock. 
The Jan Ilendrick, 1 Spinks, 181. The vessel was under repairs, with no steam up, 

500/. awarded for towing property worth and had no one but her master and a watchman 
40,000/. off . a mud bank off Sumatra ; no risk, on board. At the request of her master asteam- 
The Jlajasthan, Swabey, 171. ship, which had just arrived, hove alongside, and, 

A vessel was sunk at the mouth of the Thames getting her hose on board the burning vessel, 

, with brandy on board. After great expense extinguished the fire, which, if it had remain od 
(2,300/.) and labour she was partly raised, and unchecked, would have caused very serious 
brandy worth 14,352/. recovered. 9,000/. was damage. The services were such as might have 
awarded to the salvors. The JnUlee,,^'B.o,g,A^m, been rendered by a fire engine on shore. The 
43, n. value of the salved vessel was 9,500/. The defen- 

A steamship bound to England fell in with dants tendered 200/. The court u})held the 
another disabled in the’ Bay of Biscay. She towed tender, being uf opinion that the services 'were 
the latter into Plymouth. The value salved was not of such a character as to require that the 
4,060/, Tender of 800/. upheld with costs. The award should be assessed up07i the same liberal 
Paris, 1 Spinks, 280. " principles as obtain in the ordinary cases of sea 

, . 400G awarded for getting a ship and cargo salvage rendered by one ship to another. The 

■worth 17,337/. off the rocks, near Holyhead, by City o/Aeiveastle, 71 L. T. 848 ; 7 Asp. M. 0. 546. 
y thirty-four hands and a pilot laying out anchors. A ship and cargo wmrth 12,01)0/., towed from a 
The Peama^ 1 bpinks,. 166. ’ dangerous position on the last Hoyle bank to 

Tender O'f 50/, to three smacks for piloting a Ploylake in three hoursby a tug or salving steam- 
^ , '■ ' ship out of the sands .at the mouth of the Thames ship worth 4,000/., awarded 1,000/. The T-arelUr, 

the Kore iTh^PuTiekal, S Hag. Adm. 3 Hag. Adm. 370. 

366, n. . ■ A steamship a-warded 5,000/. for pulling another, 

A smack a-svarded 100/. for salvage, though she worth 40,000/., off a mud-bank (Sumatra Bank) 

;; if J , y 
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in a position of danger, bnt with no danger, and 
delay of a few hours, to herself. The BajadJian, 
Bwabcy, 171. 

A moiety allotted to tire master and sole owner. 
11k 

^ The master ami a boat’s crew, at great risk to 
themselves, mwad to a tlismasted*" vessel with 


A moiety of the value of a derelict, after <ledue- 
tioG of expenses of salvors for a tng and men to 
bring her in, awarded to salvors. A person who 
hired labourers to unload the stranded ship held 
not entitled to salvage award, but to remuneration 
for his services. The Watt, 2 IV. Kob. 70, 

A moiety of the value of a ship picked up 
derelict j-nvarded for salvage ; ex[)eiise (jf appraise- 
ment paid out of the other moiety. The JSrlta/ui'uK 
a Hag. Adm. 153, Cf. The Effort, 3 Hag. Achn ' 


d.ays tn Piyniuiirh. Value. 7,000/. Awani, 1,200/. ; 
700/. to owneis, 200/. to master, 20/. to cacii boat- 
man, and the rest to the ci'ew according to their 
shares in the voyage. The Jane, 2 Hag. Aelm. 338. 

Twu-thirds of the property awarded wheie the 
T(‘s>el sank after being got off the rocks by one 
set of salvors, ami was afterwards weighed and 
brought into Harwicli, and bullion on board 
sjtved. The Jontje BastUtatK ~> C. Bob. 322. And see 
The Lomjford, supra, col. 028 : The Peaec\ supra, 
col. 629. ■ 

A tubular craft, constructed for the purpose of 
bringing to England Cleopatra’s Needle, was aban- 
dtmed in the Buy of Biscay, atid next day picked 


Derelict Boiler.] — Wliere live men haring 
found a derelict marine boiler iioating in the sea, 
pulled it ashore and hauled it beyond high water, 
the court, in a default salvage action, out of 58/., the 
net proceeds of the said boiler, awarded 50/. and 
costs. Elephant, Boiler eai, 64 L. T. 543. 


treated as a derelict for salvage pui'poses. A 
moiety of the value of the bullion awarded, y'he 
Columbia, 3 Hag. Adm. 428. 

Ship left Ashore.] — A ship and cargo are 

not necessarily derelict because they have been 
left on the Shipwash, an oif -lying sand. The 
Barefoot, 14: Jm'. S4l. 

Eecapture.] — A British' ship, recaptured 

by a man and boy from her French captors, 
claimed as derelict by a frigate that had rendered 
salvage service. One-sixtii, 1,000/,, awarded to 
man and boy ; 500/. to the king’s shi}) Held, 


^ c. Derelict. 

Buie as to Moiety.] — Derelict, being sine spe 
reeuperandi, is distinguisliabie from salvage in 
the amount awarded. ’ The Inea, Gore v. B^iheL 
12 Hooi'e, P. 0. 189 : Swabey, 370. 

A moiety of the value of the vessel and cargo, 
in a case of the salvage of a derelict, was formerly 
the amount awarded, but the maritime courts now 
give only such amount as is fit and pu’opcr with 
reference to all the circumstances of the case, 
regard ^especially to the value of the 
Se India, 4 Moore, P. C. 
.Til ; 12 Jnr. (N.s.) 534. 

' 5. The Mmerva, 


having ^ ‘ 

property salved. *.77/ c ' ’* 

: Cn.S.),; 84 : L. li 1 P. G. 241 ; l': 

B. P., The Splendid, 12 L. T. 585. 

9W. B. 81— P. a ' 

A ship on a voyage from Melbourne to London 
fell dn with a <letelict brigantine 220 miles to 
the westward of the Lizard, in the month of 
February, and put an officer and three hands on 
board her, ^vho, under circumstances of great 
difficulty and danger, and after much hardship, 
brought her in safety to Liverpool. In a salvage 
suit instituted on behalf of the owners, master 
and crew of the ship, the court, after directing 
expenses incurred by the salvors to be paid 'to 
them out of the proceeds of the salved property, 
awarded more tlian a moiety of the residue, as 
salvage reward. The Banehe^, 4:2 L. J., Adm. 71 ; 
L. E. 4 A. & B. 127 ; 22 W. B. 240. 

Two-fifths, and some additional sums to sub- 
sequent. salvors, awai’ded. The Queen Mih, 3 
Hag. Adm. 242. 

A moiety of a derelict, brought in with great 
risk and courage, awarded. ^The B. M, Mlh, 
3L. T. 513. 

A moiety of the value awarded for salvage of a 
derelict. In no ease where a claim has been 
given for a private owner has more than a moiety 
been awarded for salvage. EEs 2 )eranee, 1 Dods. 
46, 

The ancient rule of awarding salvors of dere- 
lict half the value of the property is no longer 
observed ; the amount of salvage in such cases 
is now in the discretion of the court. The 
Afpuila, 1 C. Bob. 37. 
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steamship that towed her clear of the sands": — 
Held, that the smacks were nevertheless entitled 
to a large award. Ih. 

Ship Abandoned, and afterwards Beturned 

to.]— A ship with four and a-half feet of water in 
her, andqcompasses and seamen’s clothes taken 
Though the master 
5. were 


a%vay, hekl to be derelict, J ’ 

and seamen returned to her, the" salvors 

The GeHrude, 30 


-entitled to keep possession, 

L. J., Adin. 130. 

Where the crew of a ship that had been in 
collision, at the moment of collision climbed on 
the other ship, thinking their own was sinking, 
and the master of the otlier ship refused to lend 
his boat for them to return to their own ship : — 
Held, not to. be a case of derelict. The Comno^ 
poVdan, 6 Not. of Gas., 8uppL 17. 

Where during the performance of salvage 
services the master and crew of the salved ship 
went and remained on board the salving ship, 
which put men on the salved ship to steer her, 
the court refused to treat the salved ship as a 
derelict and award salvage on that basis. The 
[1892] P. 422 ; 66 L. T. 623; 7 Asp. 
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tlie ex}:>eiises to whicb they had been p\it. The 
Magdalen, 31 L. J., Adm. 22 ; 5 L. T. 807. 

Abandonment of Bereiiot by Salyors-yBigbt 
to Eemuneration,] — The barque fell in with 

, the Iv.,*’ a derelict barque, in the Atlantic, and 
! put five hands on board of her. who navigated 
i her for three days. The “ K.” then fell in with 
! the barque “ B.,” and the five hands on board of 
the “ K.” were, at their own request, taken on 
board the B.” The “ B.” then sent some of her 
own crew on board the “ K. and took her in towq 
and tow’ed her till the tow^-rope broke, when the 
vessels parted company, and the hands on board 
the “ K.,” with the assistance of the ‘‘ L.,” a 
steamship which they afterwards fell in with, 
brought the “K.” into Falmouth. In suits 
instituted on behalf of the masters, owners and 
crews of the the “B.,” and the ‘‘ L.,” the 

court held, that the masters, owners and crew of 
the “N."’ were not entitled to salvage reward, 
but awarded salvage to the remaining plaintifis. 
The KHleem, 51 L. J.. Adm. 11 : G P. B. 198 ; 
45 L. T. G21 ; 30 W. R. 389 ; 4 Asp. M. G. 
472. 

Wrongful Dispossession of First Salvors.] — 

See The Kathleen, supra, col. 602. 

Derelict must be Brought into the Admiralty.] 

— See The King v. Kvopertg deneliet, supra, 
col. 594. 

Apportionment in Case of Derelict.] — Bee The 
Lldetta, infra, col. G49. 


Whole of Proceeds Awarded.] — ^The whole of 
the pi'oceeds of a derelict of small value awarded 
to the salvors, no owners appearing. The WlUmnt 
JlamiltotLZ ,Hag., Adm.. 168, 

Proceeds of a derelict brought into the Mersey 
by salvors, and sold as perishable, paid out upon 
first decree to the salvors. The Conception, 
2 Hag. Adm. T75. And see The Britannia, 
supra, col. 642. 

Amount of Award,] — The value of the property 
salved was 12,663Z., and the total a^vard made 
by the court for salvage w\as 4,200^. The Afina 
Ilclena, -19 L. T. 204 ; 5 Asp. M. 0. 142. 

A derelict vessel wms found in the North 
Atlantic Ocean, 800 miles from land, in a 
seriously damaged condition, and was navigated 
into Queenstown by salvors, who incurred great 
risk and hardship in rendering the service. The 
value of the derelict wms 5,100?. The court 
awarded 2,3007. as salvage reward. The Cralqfi. 
5 B. B. 186 ; 29 W. B. 446. 

Where a derelict vessel and cargo of the value 
of 1,4527. were salved by a steamer, which, with 
her cargo, was of the value of 30,0007., the vice- 
admiralty court awarded 3007. for salvage : — 
Held, that, under the circumstances, that sum 
was not sufficient, and the same increased to 
4507. The True Blue. Papaijanni v. Hoeguard, 
4 Moore, P. 0. (N.S.) 96 ; L, R, 1 P. C. 250. 

Salvors having by meritorious services, ren- 
dered at the risk of their lives, salved a derelict 
vessel, her cargo and freight, valued together at 
7507., the court awarded 3G07. as salvage remu- 
neration. The Hche, 4 P. B. 217. 

A steamer laden vtdth a valuable cargo, and 
having passengers on board, fell in with a dere- 
lict brig in the Bristol Channel, and with great 
■difficulty, in spite of a strong wind and heavy 
sea. succeeded in towing her into port. The 
value of the brig, together with her cargo and 
freight, amounted to nearly 2,8007. The court 
awarded 9007. to the salvors. The Andrina. 
L. R. 3 A. & E. 286 ; 22 L. T. 488. 

Berelict ship and cargo worth 15,0007. picked 
up by small schooner in the Irish Sea ; 1,8007. 
salvage awarded : 6007. to owners of schooner, 
4007- to master, 2507. to mate, and rest to the 
crew. The Caroline, 2 W. Rob. 124, 

Although there is no rule fixing the amount 
to be awarded in cases of salvage of derelict 
vessels, the increased risk of loss to the salved 
property, rhe difficulty of boarding a derelict 
vessel without assistance from her crew, and the 
extra labour thrown npon those remaining on 
board of the salving ship by placing some hands 
on board the derelict, are elements tending to 
augment the award in such cases. The Janet 
Court, 66 L. J., Adm. 34 ; [1897] P. 59 ; 76 L. T. 
172 ; 8 Asp. M. 0. 223. 

Where a tug was engaged by the crew of two 
smacks to tow a derelict into port, but through 
the mistake of the tug the vessel got aground, 
whereupon the tug went in search of assistance, 
and some beachmen took possession of the vessel 
and brought her into harbour, a liberal salvage 
was awarded to the smacksmen. The Atlas, 
15 Moore. P. 0. 329 31 L. J., Adm, 210 ; 8 Jur. 

753 ; 6 L. T, 737 ; l(i W. E. 850. 

A derelict was found at sea by salvors, who 
w^ere incapable of pej'forming the attempted 
service, but remained by',the> wreck until .a' 
; Second set of salvors came .up, -.who 'dispossessed, 
d'bese first and brought It ikto^ port- ''She 
aUfctted to the Amt set a,su;0Scientsum't0, epw- 


d. Appeal — Reviewing Award. 

Insufficient Award.] — The court of appeal 
will increase the ainount of a salvage awaixl, if 
in its opinion, considering the value of the 
property salved, and of the salving vessel, the 
award of the court below is insufficient. The 
City of Berlin, 47 L. J., Adm. 2 ; 2 P. B- 187 ; 
37 L. T. 307 ; 25 W. R. 793 ; 3 Asp. M. 0. 491 
— C. A. Bee also The True Blue, supra. 

Excessive Award.] — When the court of 
admiralty had awarded an exceptional and 
excessive amount of remuneration solely from 
regard to the value of propert5^ salved, the 
judicial committee, notwithstanding their general 
rule of non-interference upon a question of mere 
discretion, reduced the amount by two-fifths. 
Tim Amevique, L. R, 6 P. 0. 468 ; 31 L. T. 854 ; 
23 W. II. 488 ; 2 Asp. M. 0. 400. 

An award of 30,0007. on a value of 190,0007. 
in the case of a derelict ship 3*educed to 18,0007., 
on the ground that the aw'ard was out of propor- 
tion to the services rendered. Ih. 

Where a judge had awarded 3,5007, for losses 
and 5,0007. for remuneration (the property saved 
being 67,0007.) : — Held, that a total of 6, 0007. 
was sufficient. The Be Bay, Bird v. Glhl), 
52 L. J., P, G. 57 ; 8 App. Gas. 559 ; 49 L. T. 
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the slua awardetl is exorhitaiit or manifestly 
excessive. The Chdi^h.^ 5 Moort\ P. C. (K.s.) 
278 ; 38 L. rl. Adm. 1 : L. li. 2 G. 205 ; 19 
L. T. 1121 ; 17 W. E. 233.^ 

Therefoi’e. where the jiid.ire of the admii'alty 
eourr. acting upon ins own ,iinas.sisted jiulgnient, 
greatly overrated the value of the services ren« , 
tiered by rlie salvor-s : — Held, that the amount of ' 
his award must be reduced. Ih. : 

Beviation of Tessel.] — The court of appeal 
will alter an award of salvage made by the court , 
below, where tliere is reason to believe that the 
ctuut bedow ha^' not taken into consitleratioii the , 
circumstance that remlering a salvage service to ! 
property ah'me constitutes a <leviation in point i 
of law, however small tlie deviation may be in i 
])oiut uf faet. The luivtileij Ilalh 45 L. T. 21 H : 

4: Asp. M. Ct 499—0. A. ‘ ' ' ; 


by the judge bdow with regard to the amount 
awarded for salvage servicesj and %vill not do so 
unless the sum awarded is other than a reason- 
able remuneration for the services rendered, and 
unless the diSereiice is very considerable. The 
Unffland^ 5 Moore, P. C. (Jf.s.) 344 : 3S L. J., 
Adm. 9 ; L. R. 2 P. C. 253 ; 20 L, T. 45. 

Prom the Cingue Ports.] — An appeal to the 
court of admiralty under 1 & 2 Geo. 4, c. 70, 
from an award of the commis.sioners of the 
curque ports in a salvage case, is in the nature of 
a rehearing rather than of an appeal, and it is 
<>bligatory on the court to allow a restatement 
of the case and to admit fresh evidence. The 
court will, however, in the exercise of its dis- 
cretion as to costs, discourage the giving of fresh 
evidence unwarrantably. The Caledonia^ L. E. 
4 A. ^ E. 11, 11. ; 17 W. E. 626. 


Biscretioa.j — In appeals as to the quantum of 
salvage alio we<l. the court wall not interfere with 
or moderate the araoimt awarded by the admi- 
ralty court, unless tliat amount 'was exorbitant 
•or excessive, tiiough the court of appeal may be 
unable to affirm 'the principle on which * the 
amount was assessed, or would have awarded a 
less amount than that awartlcd by the admiralty 
court. The Wohurn. Ahhey, 21 L. T. 707— P, C. 

In appeals as to the quantum awarded, the 
■difterence ought to be very considerable (to the ' 
extent of one-tliird at least) in order to induce i 
the court to interfere upon a (luestion of mere : 
■discretion. The Glenduroe, Arnold v. CoirAi\\ 
.L. R. 3 P. 0. 589 ; 24 L. T. 499 ; 1 Asp. M. C: i 

■BL ■ ' I 

The court of appeal will hesitate to interfere ! 
\vitli the decision of local authorities on a ques- ' 
tioii of salvage, hut nevertheless is bound to acl | 
upon its own ju<lgment if it should be of opinion i 
that tlie award is wlndly inadequate. The J/es^ j 
sengei\ Swabey, 191. " ‘ 

the appellate court will not disturb an award j 
-of salvage on the ground of the court beknv | 
having awarded too large a sum, unless satislied, j 
beyond all doubt, that the judge has made an | 

■ exorbitant estimate of the salvage services. 'The \ 
Jth(sWe>\ Bllgh v. Simpson, 8 Moore, P. G. (x.s.) j 
.51 : 34 L. J.. Adm. 25 ; 11 Jur. (X'.S.) 289: 12! 
L. 'IM86;^13 W.R. 592. 

The judicial committee is always reluctant to 
review cases of salvage, which involve the e.xer- 
dse of the discretion of the judge of the court, 
but ^ being a 'final court of appeal, will, if the 
justice of the case requires it, increase the 
amount. The Seindin, 4 Moore, F. C. (N.s.) 84 ; 
35 L. J., P. 0. 53 ; L. E. 1 P. C. 241 ; 12 Jur. 
.(X.S.) 534— P. G. 

The court of appeal in a disputed question 
respecting the amount of remuneration awartled 
for a salvage service, is indispo.sed. except it 
appears that the judgment is clearly erroneous, ; 
to interfere with the compensation which the 
court in its discretion has awarded. The Clarisse. 
12 Moore, F. 0. 340. 

' Tile amount of compensation to be awarded is 
in the discretion of _ the judge of the court of 
admiralty, and the Judicial committee will not 
interfere -with the manner in which that discre- 
tion has been exercised, either by diminishing or 
increasing the a.mount awarded, except in. a case 
- of very extraordinary character. The uTeptitne, 

■ V. BaUmj, 12 Moore, P. 0. 346. 

The court of appeal is very unwilling to 
■interfere with the judicial discretion exercised 


Rule of Court of Appeal.]— Where a salvage 
i award is appealed against, the court of appeal 
I adheres to the rule laid down in the privy 
j council, and will not alter the sum unless it has 
I been given on wrong princi]>ies, or with a 
I misapprehension of the facts, or it is exorbitant 
land out of reason. 6,000^. was awarded for 
I services rendered to a steamer wliidi had run 
' aground on a reef in the Red Sea, nearly five 
i miles from Suez, and which, owing to the heavy 
' sea, and the nature of her position, was in 
; imminent peril. The services were rendered at 
I much peril to the salving ship. The court of 
I appeal refused to alter this award. 'The Lan- 
; easter, 9 P. B. 14 ; 40 L. T. 705 ; 36 W. R. 608 ; 

! 5 Asp. M. C. 174— C. A. 

I The court of appeal will, in a salvage action, 

I where it appears that the judge below has mis- 
I apprehended the evidence, and consequently 
; given a wrong award, increase or diminish the 
j awai’d as the justice of the case may require, 

! The Star of Persia, 57 L. T. 839 ; 6 Asp. M. C, 

I 220— C. A. 

i I'he barque ‘'Star of Persia,” having taken 
I up a foul berth in bad weather in the Bowns, 

I collided withanother barque. The tug “C.” to^ved 
j her clear after au hour’s towing, during which 
i time her anchor and chain were" slipped. After 
! she had been got clear the tug continued to tow 
ahead until another anchor "had been brought 
ofl: from the shore by other salvors, and she was 
ultimately saved. Her value and that of her 
cai'go and freight amounted in all to 23,0001, 
The court, in a salvage action against the “ Star 
of Persia,” having awarded 150^., the court of 
I appeal held that the evidence as to the danger 
; from which the “Star of Pei’sia” had been saved 
' had been misapprehended, and inci^eased the 
award to 300Z. Jh. 

Salvage remuneration was reduced fj,’om 
112,000 to |7,500, their lordships being of 
ojnnion that the difference between the "sum 
awarded and that which would be liberal was so 
large as to require correction. The' Glenduror, 
supra, col. 645, approved and followed. The 
'Thomas Allen, 12 App. Gas. 118 : 56 L. X, 285 ; 
6 Asp. M. 0. 99— P. G. . 

Where a Judge had aw^arclecl 3,500^. for losses 
and 5,000h for remuneration (the property saved 
being 67,000^.) Held, that a total of 6,000h 
was sufficient. The De .Bay, Bird v; Glhh, 
ante, col. 636. And see The .C%ij of Chester. 
ante, col 636* ■ ‘ ' '' '' '' : 

Where the appeal is as to the amount a'warded, 
the rule of the ’privy eohnoll'lB' similar to that 
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and cre^v. The Spirit of the Arje, Swabej, 286.. 
Cf. The Howard, 3 Hag. Adm. 356, n. 

A brigwas‘driven out to sea short-handed, and 
after she had been eighty days at sea and much 
damaged, with only four men on board, two of 
them disabled, a ship placed on board of her two- 
hands, who assisted in working her till she was 
brought, after twelve days, into port. The brig- 
and her cargo were of the value of 8,1 7-U.: — 
Held, that this was a salvage service. An award 
•was made of -100k, and it was apportioned — to 
the owners, 501. ; to the master, 50k ; to the 
crew, lOOZ. ; to the men placed on board the 
brig, 2001. The Charles, L. E. 3 A. A E. 536 ; 
26L. T. 594: 21 W. E. 13. 

In apportioning 1,500Z., where the services 
were mainly the personal exertions of the 
master and crew of a sailing vessel, the court 
awwled 500k to the owners, {)50Z. to the crew,, 
and 350k to the master. The Palmyra. 25 L. T.. 
804 ; 1 Asp. M. C. 278. 

Special Eeward to Mate,]-— Two Norwegian 
barques, both bound to England, fell in with 
each other on the high seas, about 8,000 miles- 
from Liverpool ; one of the barques was in dis- 
tress, her first mate having died, and her master, 
her second mate and one of the cre\v being sick 
with yellow fever. The other barque was short- 
handed, but her mate, with the consent of her 
master, went on hoard the distressed vessel and 
succeeded in navigating her to Liverpool. During- 
the voyage the master, the second mate and two 
of the crew died. On the arrival of the vessel at 
Liverpool an action of salvage was instituted 
against her. At the hearing of the action, the' 
value of the salved property was taken at 
5,135k 13^*. 2(1. The court aw-arded 600Z. to the 
mate who had gone on board the distressed vessel, 
lOOZ. to the owners of the salving vessel, 50Z. to- 
her master,' and 150Z. amongst the remaining 
plaintiffs. The ShiMachier. 47 Ij. J., Adm. 84;- 
3 P. D. 24 ; 38 L. T. 150 ; 3 Asp, M. C. 556, 

Special Eeward to Master.] — Where3,500Z. had 
been a-warded for salvage services rendered by a 
steamship, 2,OOOZ. was awarded to the owners, 
and 700Z. to the master for his skilful navigation 
in dangerous circumstances, the order of the- 
vice-admiralty court of Bermuda being vailed. 
The Castle wood. 42 L. T. 702 ; 4 Asp. M. C. 
278— P. C. 

Where the master undertakes the responsi- 
bility of deviating from his course, and so- 
imperilling his insurance, for the purpose of 
rendering salvage service, he is entitled to con- 
siderable reward. The fact that a considerable 
sum has been awarded to the ownei's of the • 
salving vessel does not diminish the amount to 
which the master and crew are entitled. The 
Alethela, 13 W. E. 279. 

Amount to Owners.]— In a suit instituted to 
recover salvage reward in respect of services 
rendered in towing a disabled vessel into safety, 
the court awarded a total sum of 4,000Z., of 
which 3,OOOZ. was apportioned to the owners. 
The Kcivomre Castle. 7 P. D. 47 ; 47 L. T. 661 ; , 
30 W. E. 708 : 6 Asp.' M. C. 27. 

Sailing Vessel or Steamship.] — In ap- 
portioning salvage reward among the owxiers, 
master and cinw of a sailing vessel which has 
rendered salvage services, the court will not 
allot to the owners the same proportion of the- 


of common law courts in dealing with a' verdict 
as to damages, where the jury have attended to 
the judge's direction. The Carrier Dove^ 2 
Moore, P. 0. (N.s.) 243 ; Br. ^ Lush. 113. 

There is no essential distinction between river 
and sea salvage, i h. 

In salvage cases there is no rule binding a 
court of a].)peal not to interfere with an award 
unless the amount is so large, or so small, that 
no reasonable person could fairly arrive at that 
sum ; but the amount awarded will bediminishe(l 
or increased if, after a careful consideration of 
the facts, and after giving every possible weight 
to the view of the judge, the court is of opinion 
that the amount is so large as to be unjust to 
the owners of the ship which has been in distress, 
or so small as to be unjust to the salvors. The 
Aeeomae, [1891] P. 349 ; 66 L. T. '335 ; 7 Asp. 
M. 0.153— 0. A. 

The ])rivy council will not interfere with an 
award in a salvage case except where the differ- 
ence between what has been and -what ought to 
have been awarded is very considerable. The 
Clarisse. Swabey, 129, 134; 12 Moore, P. C. 
340. 

Award reduced.] — Salvage award reduced on 
appeal from 1,000Z. to 600Z. The General 
2 Hag. Adm. 323. 

Award of Justices,]— An award of justices for 
salvage will not be altered upon appeal unless 
excessive. . The Cuha, Lush. 14 ; 6 Jur. (N.s.) 
152, 

The court is unwilling to disturb an award of 
justices on the mere ground of amount or wrong 
apportionment. The Veda. 2 Hag. Adm. 189. 

Magistrates’ award of 15k for getting a barge 
ashore on the Nore Sand afloat, and taldng her 
to Sheerness, increased on appeal to 40Z. Me 
Swabey, 218. 

All agreement to pay 8^. Od. for salvage 
services, there being real danger to the salvors, 
set aside as futile. The Phantom, L. E. l A. & E. 
58 ; 12 Jur. (N.s.) 529 ; 14 W, E. 774. 


14. Appoetionmbnt. 

lu what Shares.] — A ship built on purpose to 
convey the obelisk known as Cleopatra’s Needle, 
was. whilst laden with the obelisk, abandoned 
about ninety miles N.E. of Ferroi, on the 
coast of Spain. A steamship discovered her and 
lay by he]* for a night, and the next day 
four of her crew volunteered and went to the 
ship, and after much difficulty and at consider- 
able risk succeeded in getting the rudder clear 
and a hawser attached. The steamship,, after 
towing her for fifty-two hours, brought her into 
port. The court appraised the ship and obelisk 
at 25,OOOZ,, and awarded 2,000Z., and apportioned 
the latter sum as follows, via. 1,200Z. to the 
owners of the steamship, 250Z. to her master, and 
the rest among the officers and crew according 
to their ratings, as follows, viz, donble shares to 
the chief officer, second engineer and other 
volunteers, and three shares to the seamen 
immersed in water while clearing the shackles 
,, , and lowline ; the rest among the others of the 
' ■ crew. Hw Cleopatra, 47 L. J., Adm. 72 ; E Ik D, 
■ i 145. ' 

, - After deducting from the award the costs of 
repairs and detention during repairs, one half of 
baianee apportioned to the owner- of the 
salving steamship, the other hall? to the master 
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reward as in the case of services I’endered bj a . absence the crew left on board were driven 
steauiship (usually one-half), unless the eireum- away by Arab wrechers, but the vessel was 
sranpps ^hew that the vessel itself, as whei'e the never permanently abandoned. Three steamers 
services are etfectt'd by steam power, was the , i*endered valuabie services to the vessel, and 
eliid' agent in ^etfecting the salvage. The i finally succeeded in getting her off the rocks and 
FahHifiui, 25 L. T. 8.sf : 1 Asi*. 5L C, 182. ; saving part of her cargo. The value of the vessel 

ihe ca])aljil!ty of steamers to perform services ; for the purposes of the action was taken to be 
with greater rapidity and certainty entitles them- 3.750^. The court awarded 2,0h07. as salvage, 
as -aivors^ ro a higher scale of reward. The OtU i T/w Mvito, 57 L. J., Adm. 107 ; 13 P. D. 163 ; 59 


Ilf^riii/ni, 33 L. J., Adm. 189. 

— On Deviation having been Occasioned,] — 
in a se!vi<?o mainly renderedby the steam power 
<if the salving ship, and which had occasioned a 
ok'viation in pttinr of law. and in remlering 


L. T. 810 ; 0 Asp, M. C, 331. See also The Citij 
of Ch editor, 636, 637 ; The Adumennwo., 
ante. col. 637 : and The Anna Helena, ante, coi. 
608 . 

3170 Pixed Eule.] — There is not any fixed rule 


which the crew were exposed to some peril, an to apportioning a salvage awarth 2he Gipsy 
apportionment of t\^'o-tinrd,s to the shipowners ; Qneen, 64 L. J,, Adm. 86 ; [1895] P. 176 ; 11 If. 


and one-tliird to the master and crew, altered to; 
five-ninths to tiic sldpOAvners and four-ninths to | 

the master and crew, and the total award! ^ • 

increaseu fiom imi to 90«)/. : owners share! .^alf-Shares to ITon-navigatmg Part of Crew— - 
increased from 400/. to 5U0/. master’s j^Parc ! 'A large passenger steamship ren- 

iiicrcased from So/, to 100/.‘; crew’s shaix-^ ! 

increased from 120/, to 300/. TheFantlen Hall i amount being agreed at 12,0007. The 

46 L. T. 216 : 4 Asp. M, C. 499— C. A. ’ ! apportioned 9,200/. to the owners, 800/. to 

i her master, and the remainder amongst the 
Custom to Share Salvage — Disproportionate crew according to their ratings, half- 

EisksA— Where there is a custom to share in i allotted to the surgeon, stewards. 


60 : 72 L. T. 454 ; 43 5Y. E. 359 : 7 Asp. IL C. 


salvage awanis in a particular manner acconling 
to the ratings of the salvors on board their ship, 
yet if some of the salving crew have exposed 
themselves to much greater risk than the rest. 


cooks ami other non-navigating members of the 
crew. The Sjiree, [1893] P. 147; 1 R. 584 : 69 
L. T. 628; 7 Asp. M. C. 397. 

Between Owners and Salvors.]— Apporticii- 


a le ininciides. Ihe harah, o P. I). 39 ; 3^ L. 1. ... .... . .f. 


. .a. O X . ix. ; O. x.. x. Beiilah, 1 W. Rob. 477. 

^ ^ V. . . and Property Salvors.]— Out of l,t>60/. 

Derelict. J ^Iho iiiaster of a ISorwegian bidg awarded for salvage of life and pr<‘iperty, 9S0/. 
bound to tanun. with a crew of nine men, fell ' apportioned to life and 480/. to property salvors, 
m. inthe ^orth bea between Heligoland and the i The Eastern HonarcE Lush. 81. 

Dogger Bank, with a derelict vessel in a very i 

eri}.>plerl ertndition. and put his mate and two of Share of Shipowners — Policy Vitiated,] — The 
his crew on board her. The mate and the tw'o ■ possible vitiating of a policy of insurance upon 
men on board the derelict, shortly after the}' had the salving vessel: — Held, not a reason for 
boarded her, fearing that she was about to increasing the share of the shipowner as against 
founder, endeavoure<i to leave her, but their the share of the crew in apportioning a sura 
boat was swamped, and ime of the men drifted , tendered to and accepted by salvors (not now 
astern, and was picked up by a fishing smack, followed). The Bereron^ 1 AV. Rob. 180. 

The mate and tiie other hand succeeded in ' 

Indnging the derelict safely into the English , Expenses of Salvors.] — In apportioning the 
Cliaimel, and within three miles of Dungeness : ; amount awarded as salvage, the court will not 
she was then taken in tow by a steamsdiip and allow the ownei-s of the vessel performing the 
lowei I to the entrance of Dover Harbour, within ’ service to deduct any expenses except those 
which slic was subsequently placed in safety. ■ claimed in the petition in the salvage suit. The 
Actions of salvage were instituted by the owners, , Wigtownshire.^ 36 L. J., Adm. 11. 
master and crew of the brig, and by the owners, j 

masrer and crew of the steamship, against the ! Distribution of Salvage paid to blaster — 
derelict vessel and her cargo, and the court ! Eemedy of Shipowner.] — A master receiving, 
awarded a moiety of tlie value of the property ! under an award, salvage money from the owners 
proceeded against, and apportioned three-fifths ! of property to which he, the ship and crew, have 
of the amoiuit to the owners, master and crew ; rendered salvage services, is not bound to hand 

of the brig. The Ziriefta. 8 T. D. 24 ; 48 L. T. ; over to his owner the portion he bona fide con- 

799 ; 31 W. IL 643 ; 5 Asp. M. C. 132. : ceives to be his own proper share ; the remedy of 

' the owner is to apply to the court under s. 498 for 

In GreneraL] — Two tugs rendered salvage ! a distribution of salvage. The Princess Helena^ 
services to a ship driven from her moorings in j Lush. 190 ; 30 L. J., Adm. 137 ; 4 L. T, 869. 
the Bristol Channel, by towing her, in a very! An owner of a ship refused to pay wages due 
heavy gale, into tlie river Usk. The services j to a master for a voyage, unless credited with 
lasted for about three hours. The value of the | salvage money received by the master; under an 
salved ship was 4.000/., of her cargo 900/., j award, and kept by hini for his own share ; the 

and of her freight 288/. ; 450/. was awarded, I master refusing to account for a subsequent 

J/omireh, 56 L. J., Adm. 114: 12 P. D. 5; 56 I voyage, except on condition of a settlement for the 
L, T. 204 ; 35 W. R. 292 : 6 Asp. M. C. 90. ! former voyage, without reference , to the salvage 

A vessel having got ashore on the Parkin Rock j money : — Held^ that the payment of 'wages was 
in the Bed 8ea, her master and part of the cre'w j improperly withheld, and that the master was 
proceeded to Aden for assistance. During their j entitled to ten -dayV. double :paj. 
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were paid, according’ 1o a special agreenient, 
certain fixed wages, and a fixed rate of poundage 
on all towage and salvage money earned by the- 
tug. The piaintifi: knew that B. was employed 
under this agreement. The plaintiff claimed 
salvage remuneration independently of the 
agreement : — Held, that the agi-eement, as it did 
i iiot appear to be inequitable, was valid, and the 
! plaintiff was bound by it, and therefore could 
! not maintain his claim for salvage. JJ). 

By the ancient law of the coui’t of admiralty,, 
as well as by .statute law prior to 25 &; 20 Yict. 
c. 63, s. 18, any stipulation by which a seaman 
agreed to abandon a claim for salvage was invalid. 
The Pnd(‘ of Canada, 6 L. T. 546 ; Br. <S: Lush. 
208. 

The burden of proof is u[)on those wlio assert 
such an agreement to shew, not merely the 
existence ot the agi’eement, but that the seamen 
w^ere fully aware of all its consequences. I?j, 

A steam trawler is not a vessel “to be employed 
on salvage service” within s. 18 of the Merchant 
Bhipi>mg Act Amendment Act, 1862, though the 
agreement between the owners and seamen pro- 
vides for an apportionment of any salvage earned. 
Sect. 182 of the Merchant Shipping Act, 1854^ 
does not invalidate an equitable agreement 
between the shipowner and seamen as to the 
apportionment of any salvage earned. T7ie 
WilJiohn TCI, 61 L. J.. Adm. 127 ; [1892] P. 337 
1 E. 551 ; 69 L. T. 199 ; 41 W. E. 205 ; 7 Asp. 
M. C. 829. 

By articles of agreement in the form sanc- 
tioned by the board of trade under the above 
act, , every member of the crew, including- 
ap})rentices, shall be regarded as entitled to 
participate in any sum or sums of money arising 
from any salvage or salvage services I'jerfornied 


The 182nd section of the Merchant Shipping 
Act, 1854, does not prevent seamen who are 
entitled to recover salvage remuneration from 
entering i)ito an arrangement, through their 
solicitor, for the apportionment of the amount 
due to them. Where the owners of a ship have 
received a lunipj sum in respect of services ren- 
dered by their ship, master and crew, and have 
paid over to the crew a portion of such sum, 
which the crew, acting under the advice of their 
own solicitor, have accepted in settlement of 
their claims for salvage, the court will not, where 
the portion so paid over is not extimagantly 
small, disturb the settlement in the absence of 
fraud or concealment. Tho Afrika, 49 L. J., 
Adm. 63 ; 5 P, l\ 192 ; 42 L. T. 403 ; 4 Asp. 
M. G. 266. 

Under 17 k 18 Viet c. 104, s, 498, the court 
will decree an equitable apportionment, unless 
an equitable agreement is proved or an}^ equit- 
able tender has been made. T/ia B)ieliantreu, 
Lush, 93 ; 30 L. J„ Adm. 15 ; 2 L. T. 574. 

When salvors have entered into an agreement 
as to the apportionment of salvage, which in the 
opinion of the court is equitable, and not 
obtained by coercion, the court will uphold the 
agreement, and apportion the salvage awarded 
in accordance therewith. The James Arm str 0)1(1, 
L. E. 4 A. E. 380 ; 33 L. T. 390 : 3 Asp. M. C, 
46.^ 

When persons agree to londer a salvage service 
and to apportion the salvage in a particular way. 
and further salvage services are rendered not | 
contemplated by the agreement, the whole botly j 
of salvors is entitled to share in the reward, and i 
not only those actually engaged in the further 
salvage operatiojis. Th(*. Cadiz and The Boyne, 
35 L. T. 602 ; 3 Asp. M. C. 332. 

Costs of all parties were ordered to he paid 
out of fund in court, except a defendant’s, in 
consequence (ff his misconduct to the co-salvors. 
Ik 

By 17 & 28 Viet. c. 104, s. 1S2, every stipula- 1 
tion by wdiich any seaman consents to abandon | 
any right which he may have or obtain in the ! 
nature of salvage shall be wholly inoperative. 
By 25 k 26 Viet. c. 63, s. IS, this section “does 
not apply to the case of any stipulation made hj 


the seamen belonging to any ship which, accord- Shipping Act, 1854, and of s. 18 of the amending 
ing to the terms of the agreement, is to be act of 1862, do not apply to a master. Jb. 
employed on salvage service, with respect to the 

remuneration to be paid to them for salvage Bower to Set Aside,] — The admiralty court 
services to be rende.red by such ship to any other has power to set asitle agreements entered into 
ship ’’ Held, that these sections do not fetter by seamen as to sharing salvage earned by the 
the discretion of the court upon the subject of ship, notwithstanding 17 & 18 Vict.c. 104, 214. 

these agreements, but that their effect is to and 25 & 26 Viet. c. 63, s. 18. The Pensacola.. 
render such agreements not, illegal, and to place Br. & Lush. 306. And see TJw Pride of Canada'^ 
them on the same footing on which they stood and eases supra, col. 625. 

before any legislation on the subject. The An agreement between the owners of a steam 
Gmyes^ 38 L, J., Adm. 61 pL., 2 A.- k E. 370 ; tug and her master and crew as to the giving up- 
'22 L. X, 72 ; 4 Asp. 3X74'^ by'-;.' ’’5'.: by the latter of their claims to salvages in bon- 
, The .plaintiff tyas steam siclcmtion of a higher rate of wages, held invalid. 

thg^tn'^hA place of The AMnj 11 L, T. 85* ' ^ ' 
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eipt for Salvage given in Ignorance, ]— An ' signefl an agreement to pay 4,000/, to the master 
iiit salvm’ who has signed a receipt in full ■ of the steamship to take the pilgrims to Jedda, 
demands for salvage, will be I'elieved in ; and the pflgrims were taken in his ship to Jedda 
alty. SUrcr BhUhul 2 d|>in;ks, TO. in safety. In an action to enforce the agreement : 

T . , ^ : —Held, that it must be set aside as iii0:{nitable, 

Asia© as ^ unfair.] An apeement lot i and the comta\mrded 1,800^. as salvage remmie- 

.lomnent, entered mio previously to the j nation. The 2 P. D, 5 ; Bo L, T. 7T9 : 25 

^ '■ » A.sp. M. C. am-C. A. AfBnnin? 

7 , 2 W. Kob. 23 ; 2 STot. ot Cas, 149. | 45 l. J., Adm. 81. 

eement between SMpowners and Crew hero, in the opinioii of the court, a salvage 
Bednetions - VaUdity.! - An agrwinent ’ is e.xorbitant, the court will refuse ro 

in shipowiieis and mnv'that liefore ajijior- b ^ “'• 

■lit i.f salvage the shipowners shall ship at .'oa_about.H() miles tn m Qneens- 

■d to ileilnot from the sum awarded foi. P''' 7 b asaatmee trnni a mail stoainer, 

e the amount of any damages sustahiod bv ' ??i', writing to make his owners respon- 

iji >ir her gear in the ]icrformiuieo of thei'*'^^^ la,tHi 0 Z.. provided the 

c service, and by reason of her los.s of "-oul'l tow the dis- 

r, is inoperative. ‘ 77 /e !i:„lthirn. f. It. 702 ; i Qooenstnwn ami tlie .service was 

r. 11) • 7 Asp. iSI. C. 471. i P‘^Hurmed, the court declined to enforce tlie 

* ' ’ - 1 . . . agreement, and awarded to the salvors by way 

of salvage rewanl 7,000/., in addition to a sum 
Assignment of Eight to Salvage. sufficient to covei' penalties which had become 
, „ , . . payable by the owners of tlie mail steamer by 

assignment by a s<.'aman of Iiis right to i reason of the vessel deviating to perform the 
3 reward already acquired is wholly void j service. The Sllemi, 5 1^ 1). 177 : 48 L, T. 31U ; 
operative by the ^Merchant Shipjung Act, ! 29 W. li. 156 : 4 Asj). M. C. 888, 

& IS "S ict. c. lot), s. 182, although such ' An agreement between salvors and the agent 
nent IS tor valiiabie ccmsicieration, aiul in ! of the salving ship to leave the amount of their 
ion for distribiirion of salvage a defence ! reward to his determination is inequitable and 
' ^^^1 assignment is bad. 77/^ i void. 77m Liish. 98 : 80 L. X 

a, 40 L. J.. Adm. 52 ; 2 P. D. 41 ; 85 L. T. ! 15 ; 2 L T 574 
Asp. M. C. 884. I 

ieii of the crew of a steamshi]) sued her j Pair Agreements Upheld.]— Where an agree- 
' |k’stribution of salvage.^ The owners nient is clearly established, the coui’t will uphold, 
ed iluit after the^ date of the s.alvnge it unless wiioliy iiiefiuitablc, and will not set it 

s, but befure the riistribution of the sal- aside on the ground that it is a liard bargain, 

loney, fourteen had assigned to tlie defen- The Firefly, Hwabev, 240. S. P., The Mulqrave, 
i:<)r good ci)nsi(lera.ti<ui all their shares : — i 2 Hag. xidm. 78. " ‘ ■ 

fourteen w’ere nevertheless entitled j An agreement dishoiicstl}’ made by the master 

' to secure, to so-called salvors, an excessive rewai’d, 

! is not valid against the owner of the ship. The 
17. Salvage Ageeejiests. i Theodore, Swabey, 3.=il. 

; An agreement will be upheld, unless proved to 
uitabie. Agreements.] — Tlie master of the ' be very exorbitant, or to have liecu obtained bv 
m agreed f ( yr 4( « )/. to Imv the “ Wa^'ciiey " f compulsion or fraud. The Ilelee. a?}d Geonfe,, 
asbon, about twenty-five miles. The • Sivabey, 868. 

r, winch was bad at the time of the agree- i It is competent to the master to makeanagree- 
subsequently became worse, and much : merit with salvors as to the remuneration for 
ty was experienced in performing the | their services, and if the agreement is fair, it will 
. In a suit for salvage the owmers of the ; bind the owners. The Avthin\ 6 L. T. 550. 
rley ’■ tendered 400/,, the amount agreed j The burden of proof is upon the parties alleg- 
w salvage, and 128/, Ibv. 8d. for qiiaran- ! ing the agreement, //a 

:penses and consequent detention of the ! It is no reason for setting aside a salvage 
in":— Held, that the agreement was eqnit- 1 agreement that the salvors were not aware of 
:< the time w'hen it was made, and was j the exact value of the cargo. The. IJenry^ 15 
re valid notwithstaiuling the subsequent ; Jur. 188, 
dances. The WererJey^ 40 L. J., Adm. 42 ; j 

A. tfc E. 869 : 24 L. T. 718 ; 1 Asp. M. C. | Agreement for Particular Sum — Liability of 

Shipowners for Salvage of Cargo.]— A vessel, the 
, also, that the agreement wrns not affected vahte of wiiich was 3,500?., and the cargo of 
tender of the amount of the extra ex- which was wmrtli 14,000?,, having been for three 
Tender pronounced for, with costs from | days on rocks in Castraes Baj% in the Gulf of 
le of making the tender. Ih, j Tartary, the master entered into an agreement 
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Where Sum too Small.]— An agreement for a ropes ancl ha^vsers. The next daj the weather 
Sinn of 8 a‘. (kA overruled as utterly futile, where became much worse, the wind blowing like a 
it appeared that there was danger incurred by hurricane. The hawsers were several times 
the salvors in rendering the service, Tho broken, and, at length, one sound rope only ivas 
Ph^nitoM, L, R, 1 A. k E. 58 ; 12 Jur. (K.S.)529; left. The plaintitfs’ steamer, therefore, towed 
H W. K. 774 :. the disabled vessel to Carthagena, instead of to 

Gibraltar. In an action of salvage the court 
^Execution more Dimcult than Expected.]— held that the contract had been put an end to 
l»\hen un agreement to fix the amount of the bv supervening circumstances, and awarded the 
remuneration to be paid for salvage services has salvors 90O.h The defendants' apjiealed HeLl, 
been deliberately entered into at the time of the that the circumstances had made the service 
commencement of the danger between perfectly wholly different from that contemplated by tlic 
competent panics, the court vdll not allow the parties; that the court had author] tv to deal with 
agreement to be set aside merely because the the question as though no contract had been 
execution of it has turned out more difficult than made ; and that the decision was therefore right, 
was anticipated at the time of making the con- The 58 L. J., Adm. 78 ; U F. iJ. lh2 ; 

tract. The Wavedei/, 40 L. J., Adm. 42 ; L. R. qi x. 150 ; 38 W.R,5(5 : 6 Asp. M. 0. 4')5-~G. A. 
3 A. & E. 369 ; 24 L. T. 713 ; 1 Asp. M. 0. 47. ' ^ 

A foreigii vessel, hfry miles off the Dutch coast, Average Bond.] — The “ G.” fell in with the 

being in difficulty, in consequence of the hois- which was in distress. Thefollowingagrcc- 

terousstateof the lycather, and being leaky, called men t was signed by the two captains: “At my 
in the assistance of an English fishing smack, and ]*equest the ca}>tain of the * G will tow mv ship, 
engaged the captain, by a wntten agreement, the ‘R.’ to St. Razaire, that being the nearest 
“ to pilot and to sail ahead for 50^.” After four port, for repairs. The matter of compensation to 
days’ boisterous weather, during which the cap- be left to arbitrators at home.” The “ G.” towed 
tarn of the smack worked at the pumps, the the “R.” safely to St. Nazaire. The “ R.” discharged 
vessel was got into port. 1 he owners of the ber cargo at Dunkirk, and an average bond in 
smack refused the tender of 50^., an.d brought an the usual form was taken from the consignees of 
action for salvage services rendered to the vessel, the cargo. The owners of the “G.” brought an 
Ihe court was of opinion that the agi-eement action for salvage of the ship and freight against 
being to perforni a service for a specific sum, was the “ R.,” and were awarded salvage. They also 
not to be set aside because the weather became brought an action in France for the salvage of 
tempestuous, and ^ by reason thereof, that the the cargo against the cargo owners, but failed in 
vessel was longer in arriving at a port of safety it. They then brought this action in personam 
than might reasonably be anticipated ; and held, against the owners of the “R.” to recover salvage 
that salvage was barred by the agreement, as respect of the services to the cargo, or, in the 
nothing was done to convert pilotage service into alternative, damages from the defendants, for 
a salvage service, and that the sum specified in uot taking a proper bond to secure salvage from 
agreement was a sufficient compensation, the carj^o owners : — Held, that the defendants 


Agreement not to Claim.]— An agreement 
entered into between the master of a salving 
ship and the officer commanding the distressed ^ ' 
vessel, by which the latter acknowledges the .5'^ 
receipt of the men, and undertakes “ to pay all ’ 
expenses attached thereby, as my vessel is in 
distress for want cf men, and I cannot bring her 
in without help,” is not such an agreement as will 
oust the right of the salvors to reward, but is 
an agreement to pay expenses in all events. The 
CMrles, L. R. 3 A. & E. 536 ; 26 L. T. 594 : 21 , 

W. R. 13. ' 

Agreement Unperformed— Bight to Salvage.] 

—A sliip that performs a salvage service is e n titled 
to salvage reward ; and not the less so because her 
master has entered into an agreement to take the 
ship in distress to a place of safety, which, owing 
to no fault of his own, he does not do. The 
IlestM, 64 L. J„ Adm. 82 ; [1895] P. 193 ; 11 R. offic 
808 ; 72 L. T. 364 ; 43 W. R. 669 ; 7 Asp. M. 0, 

599. And see The 8a mud, infra, col. 657. 

the 

Agreement — Supervening Circumstances.] — “N 

The plaintiflEs’ steamer fell in with the defen- the 
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hat the plaiutUfs uuisi therefore pay the costs of : Concealmentof Damage— Towage Agreement— 
fie action. 'Jlu' Xti.sunffh, o-f' J.. Athii. tJB ; Salvage Awarded.] — ^.The master of a brig which 
'H P. ; •*■>2 L. T. fli)2 ; 33 W. li. 73G ; 5 Asp. had suft’ered some damage to her compass and 
\L 0. 304, ; lost an anchor, agreed with a tng to tow him to 

^ ^ . London for 40^,, without disclosing the dam atre. 

^ Liahdity of Shipowner for Yalne of Ship, discovering the damage, the tug owners 
treight and Cargo. —An agreement made by brought a suit for salvage : — Held, that salvage 
ite master oi a vessel in distress to ]jay salvoi’s a cannot be engrafted on extraordinary, though it, 

i .may be on ordinary towage ; distinction between 
i to\vage services and agreements : — Held, also, 
i tliat the concealment of the damage to the brig 
vitiated the towage contract. Salvage awarded] 
Tbv Kuftjfdoeb, 1 Spinks, 267. 

Power of Salving Owners to Bind their Grew 
by Agreement with Salved Ship.]— The master 
of a salving. vessel, a part owrieivagreed- with, the: 
owners of the salved vessel in the presence of the 
other part owners to accept 800L for the salvage 
services ; and that sum was paid to him. The 
crew of another vessel engaged in the salvage 
service being dissatisfied with the share of the 
800L olfered to them, brought an action for 
salvage : — Held, that neither the master nor the 
owners have poiver to bind the crew of the salvor 
without their consent, and further salvage 
awarded. The Sarah Ja/u\ 2 W. Kob. 110. 

An agreement between the owner of the salving 
ship and the owner of the ship in distress doe's 
not preclude the master and crew of the salving 
ship from suing for salvage. The WilUant Lmh- 
imjton, 7 ISfot. of Gas. 361. 

Burden on those who set up Agreement to 
Prove it.]- — The burden of proving an agreement 
in a salvage action is on those who rely upon it. 

. - . . All agreement pronoimced against as not proved, 

e being CtUi med. Jhe Jlanffra ve. 2 Hag. Adui. the court not coming to any decision as to whether 
, , , , , as allegetl, it was a forgery. The lienalUdet, 17 

alvage agreement ujdiehl. //o.' yrm* 7>7?/c. , Jur. 353. 

Ihib. 176 ; 2 .Xot, of Cas. 413. 

And to Prove that it was Fair.]— It lies 

greement to stand by — Ship lost.] — The upon the shipowner settingup an agreement with 
mship "Wd having found the "A.’' on the salvor that be should accept a kipulated sum 
riiary 12th off Finisterre in a tlisabled state. ■ to prove that it was just. The JJritish TJinjjtrey 
i her in tow until Feljvuary 14th, when, owing 6 Jur. 608. 

he condition of the ‘-A.,'* the master of the • 

proposed to abandon her. 4'lie master of Agreement Cancelled by Consent.] — An agvee- 
‘‘A.*’ persuaded the master of the *• W." to . ment w'as made betw^een the masters of tw'O 
;r into an agreement in writing to stand by steamships that one should, assist the other, which 
"A." as long as jiossibie, and that the AV.’ : was agrouml, and the service completed under that 
owners are to be paid for the time ami towing ' agreement. It was subsequently , cancelled by 
ady done and to be done from tlie 12th Febrii- mutual consent of the two masters. The agree- 
1883." The “ W." then took the “A." again , ment cannot be set up as a -bar, to a salvage 
owy but on February 16th, owing to the , action. 77/^ J/rvVvq 1 Spinks, 299. 
tiior, it was found necessary to abandon her, 

she was totally lost. In an action for towage i Duty to make Agreement,] — Salvors are 
list the owners of the “ AT it was held that ■ entitled to the judgment of the court as to the 
agreement was reasonalde. and one wiiicli the amount of their remuneration, and are not under 
ter iiad authority to make, and 400L w’as any obligation to negotiate. The Trlto/ua, 2 
rded for the ri'Avage. The Alfred. The Well- W. Eob. 529. 


£500 for half-au-hour’s Towage — Enforcement.] 
— An agreement by the master of a valuable 
steamslii]> iu the 8oiith Atlantic to pay 5no/. for 
linlf-an-iiour's towage liy a large mail steamship 
in <uder to get 'ih^ engines, which were partially 
•tlisablefl anti would not turn over the centres, 
under way : — Held, to be fair and reasonable, 
ami enbu'ced bv the court. The Strathffarry 
r 18951 P. 264 ; il IL 783; 72 L. T. 906; 8 Asp. 
lU C.l9. 


Owners Cited — Agreement to Pay Salvage.] — 
't)wniers eite<l to shew cause why salvage awnrcled 
by arbitrators abroatl by arrangement between 
consignees and salvors should not be awardecl. 
The Sir Frareis Burton. 2 Hag. Adm. 156. 
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salvage contracts except for exceptional circum- 
stances. The Betsey^ 2 W. Rob. 167 ; 2 i!7ot. of 
Gas. 4-09. 

An aoTeemcnt between a Thames tug and a 
shi[i ashore off 8hoebiu*y that the tug should get 
her atioat and take her to Gravesend for 80/. 
uphekl : although the ship bad to be lightened 
and anothei’ tug eni ployed, and the seiwice was 
longer than expected. The Cato, 35 L. J., Adm. 
116 . 

XTafair Agreements set aside.] — The court will 
set aside an agreement f r salvage seiwices where 
it is satisfied, first, that the parties were not con- 
tracting upon equal terms : and secondl}', that the 
sum demanded and insisted on by the salvors is 
exorbitant^ The Ilhdto, 60 L. J., Adm. 71 ; 
[1891] l\ 175 : U L. T. 540 ; 7 Asp. M. C. 35. 

A steamer fell in with another steamer in the 
Atlantic, which had lost ])urt of her propeller, 
was leaking, and could not use her engines, lire 
vessel in distress was towed by the other vessel 
to Halifax, a distanceof about 350 miles. Before 
the serviee was begun the masters of the salving 
and salved vessels signed an agreement that the 
owners of the salved vessel should pay 5,000?. for 
the service or a sum for work done if it was 
unsuccessful. The master of the salving vessel 
would not take a less sum, and the master of the 
salved vessel had reasonable grounds for believing, 
an<i believed, that 3iis vessel would be abandoned 
if he (lid not sign the agreement. The sum of 
5,000?. was more than one-fifth of the total value , 
of the salved vessel, her cargo and fi*eight : — 
Held, that the agreement must be taken to have : 
been made under coiii})ul3ion, and could not be | 
enforced, having regard to the fact that the sum 
stipulated for was exorbitant. The court, treating 
the agreemontas inoperative, awarded the salvors 
3,000/. as a fair remuneration for the services, and 
allowed them their costs of the action. The Maeh 
Bmw, 15 P. D. 18.5 ; 63 L. T. 468 ; 39 W. R. 47 ; J 
6 Asp. M. 0. 540. 

The commander of a Queen’s ship sent to assist 
a ship in distress cannot impose terms and refuse 
to give salvage assistance unless his terms are 
accepted, Woo,'iunr/. Car(/o 1 P. 13. 2G0 : 35 
L. T. 8 ; 25 W. R. 1 ; 3 Asp. M. C, 239~-G. A. 

Grounds for Setting Aside Agreement.] 

Contract to stand by and see the distressed vessel 
into safety for 500/.’ upheld. Fraud or cancella- 
tioii by consent are the only grounds for avoid- 
ing contracts to salve. The Itejiuhe, 2 W. Rob. 


.{ancient jurisdiction of the admiralty. The 
, Meanor, 6 C. Rob. 39. 

Or salvage on the Black Tail Spit on the Essex 
coast. See The Jlernde^, Baxter v. Boeder,. 
, 6 C. Rob. 39, n. 

Services where Rendered.] — Defendants. 

in a cause of salvage, instituted against the cargo 
of a foreign shij) to recover for salvage services 
rendered in saving the lives of a number of the 
crew and passengers on board such ship, alleged 
in their statement of defence that the vessel in 
which the cargo proceeded against had been 
laden was not, at the time the salvage services, 
were rendered, stranded or in distress on the 
shore of any sea or tidal water within the limits, 
of the United Kingdom. The piaintiifs demurred,, 
on the ground that the facts therein stated were 
I not sufficient to exclude the jui’isdiction of the 
I court. The court sustained the demurrer. The 
i Beutseldand, 25 W. K. 755. 
j The admiralty court had jurisdiction in. a 
I salvage case where part of the services were per- 
I formed on shore, as unloading cargo after tlie 
ship has been brought in. TheBomlie, 1 Spinks* 
188. 

Onus of Proof of Distance.] — To oust the 

i court of its mmiicipal jurisdiction, it lies upon 
the defendant to prove that the vessel was at a 
distance from shore to which the powers of the 
court do not extend. The Gertrude, 30 L. J., 
Adm. 130. 

3 & 4 Vict.c. 66,] — Monition to owner of 

timber picked up adrift in Yarmouth harbour 
to shew cause wffiy he should not pay salvage 
rejected, on the ground that the court had no 
jurisdiction under 3 k 4 Yict* c. 65, s. 6. Ilaft 
of Temher, 2 W. Rob. 251. 

Agreement made on land.]— A ship sunk at 
the Sore was raised by divers, and a salvage suit 
brought against lier. The owners apj^earecL under 
protest to the jurisdiction, alleging that the 
services were ]>erformed under an agreememt 
made on land : —Protest overruled. The Catho 
7dne, 12 Jur. 682 ; 6 Hot. of Cas. Buppl. xliii. 

Cinque Ports.] — The 17 & 18 Viet. c. 104, s. 460, 
does not alter the jurisdiction of the court of 
admiralfc}^ and the cinque ports in cases of 
salvage services performed within the limits of 
the cinque ports. The Maria Balm, Swabey, 
67 ; 2 Jur. ( 27 . 8 .) 264 ; 4 W. R. 376. 

Salvage of a Whale.] — Eoj^'a! fish taken within 
the jurisdiction of the cinque ports belong to the 
warden. Cinque Bort^ (Lord Wurdeii) v. Bex, 


Corrupt Agreement hy Vice-Consul.] — An 

agreement to render salvage service to a Portu- 
gue.se ship ashore at .Dungeness, made by the 
agent of the Portuguese vice-consul upon the 
terms that he should receive 50/. out of the 600/. 
agreed to be paid for salvage, set aside as corrupt. 
Tlte Crus F, Lush. 583. 

Agreement to Salve Ship and not Cargo.] — 

Agreement for salvage of the ship apart from the 
cargo on board not allowed by the court. The 


-Value,] — The court of aclinirali-y 
:alty court of the cinque ports 
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; ilanuxges, on the ground that the value of the 
; property salved was under 1,00U7. : — Held, that 
I the ])roceedings in reference to the consolidation 
; must be construed as an agreement which gave 
I the court jurisdiction under HI & H2 Viet. e. 7U 
. s. 9. TIte Merman Wedel^ H9 L. J,, Adiu. Hu ; 2H 
I L. T, 876. 

Damages against Salvors for Arresting.] — The 
court will not decree for damages unless the cir- 
cumstances shew mala ddes or crassa negligentia 
on the puirt of the salvoivs in arresting, xvhereof 
the fact that salvors aiTested without first obtain- 
ing a valuation of the propertyfrom the i-eceiver 
of wreck (as provhletl for by 25 26 Viet. c. 68. 

s. ou) is not conclusive evidence. The Kate^ 
Br. & Lush. 218 ; 83 L. J., Adm. 122 ; 10 Jiir. 
(X.S.) 114 ; 9 L. T. 782. 

Objection, when taken,] — The objection to the 
jurisdiction of the court on the ground that the 
property is under 1,00U/., shoiihl be alleged 
when the appearance is entered ; but where a 
defendant appeared absolutely, and raises i the 
objection after the petition was fileih the court 
entertained it, but refused costs. The Loumiy 
Br. eSc Lush. 51) ; 9 Jur. (N.S.) 676 ; 11 W. IL 
614, 

Eelease by Eeceiver of Wreck.]— After release 
by the receiver of wreck of salved jiroperty upon 
security given by the owner under 17 18 Viet, 

c. 104, s. "468, the salvors have no right to detain 
the })roperty or to arrest it by admiralty warrant. 
The Lady Kathenne Jdarhttm. Lush. 404 ; 5 L. T. 
698. 

Jurisdiction does net depend on Salvors’ Pos- 
session.] — The rights of the admiralty court to 
enforce salvage did not depend upon the salvm’s. 
retaining possession. The Eleenora Chnrlotta, 

1 Hag, Adm. 156. 

Proceedings before Justices — Subsequent Pro- 
ceedings in High Court.] — The master of a vessel 
agreed to pay 1407. for salvage services to be 
rendered to his ship. The salvoi’s took proceed- 
ings before justices to enforce payment : the 
justices held the agreement invalid and reduced 
the sum to be paid to 707. A cause of salvage 
was then instituted in the high court of 
admiralty : — Held, under 17 & 18 Viet. c. 104, 
s. 460, and 25 ck 26 Viet. c. 68, s. 49, that the suit 
be dismissed, the sum claimed being under 2007. 
The WilUam a?id Joh?t, Br. & Lush. 49 : 82 L. J., 
Adm, 102 ; 9 Jur. (X.S.) 284 ; 8 L. T. 5(5: 11 


have botji jurisdiction over claims for salvage 
where the value of the property salved does not 
exceed IMOl. The Jeane Paul, 3(5 L. J., Adm. 
11 ; L. B. 1 A. & E. 886 ; 16 L, T. 125 ; 15 W. B. 
776. 

The words in 25 <k 2(> Viet. c. 68, s, 49, deter- 
mining the jurisdiction of the court of admiralty 
by the value of the })roperty saved, mean the 
value in ihe pro])erty when first brought into 
safety Iw tlie salvors, and not its value at any 
sultsciiuent period. 77/0 Stella^ 8(5 L. d„ Adm. 18 : 
L. K. I A. A E. 840: 16 L. T. 88.5: 1.5 5V.K. 98(5. 

A salvage suit was instituted in the court of 
admiralty, in a sum exceeding 900Z. : the value 
of The property .^aveil was less than 1,000/.*. — 
Held, tliar the court had jurisdiction to entertain 
the suit. The Pnepretin, 41 L. J.. Adm. 82 : L. 11. 
8 A. k E. 4.52 : 25 L. T. 885 : 20 W. It. 553 : 1 
Asp M. C. 188. 

By 17 1.8 Viet. e. 104, s. 460, and 25 A 26 Viet, 

c. 68. ss. 49, 50, the court of admiralty has not 
jurisdiction to determine and award the amount 
of salvage due if the value of the property saved 
is proved not to exceed 1,0007., but iievertheicss 
it retains jurisdiction to condemn in costs ami 
damages salvors so wrongfully arresting property, 
and for other collateral purposes. The. JOife, 
Br. &; Lush. 218 ; 88 L. J., Adm. 122 : 10 Jur. 
(X.S.) 444 ; 9 L. T. 782. 

A claim for less than the sum of 2007. was 
made for salvage service rendered within the 
limits of the United .Kingdom, i.c. within three 
mile-s from the shore : — Held, that, under 17 ck 18 
Viet. c. 104, s. 460, the court of admiralty Iiad 
not jurisdiction to adjudicate on the claim. The 
Leda, Swabey, 40 : 2 Jur. (x.s.) 119 ; 4 W. E. 822. 

Where the value of the pixipcrty saved does not 
exceed L0007,, the court of admiralty will, not- 
wTthstauding an absolute appearance is given by 
the defeiHlaiit. refuse to ])roceed in the salvage 
suit, on the ground that 17 vk 18 Viet. c. 104, s. 460. 
and the 25 <k 26 Viet. c. 68, s. 4i). prohibit tlic 
court from exercising jurisdiction. The Lae/ea, 
Br. ck Lush. 59 ; 9 Jur, (x.8.) 676 ; 1 1 W. K. 614. 
8ee also The 11777/7/;// atul Joints post, col. 668. 


Owner.] — It is immaterial to this queshou 

that the party defending is tlie mortgagxic, not 
the owner of the ship. The word -‘owners’’ in 
17 A 18 Viet. c. 104, s. 460, if necessaiy, extends 
to all persons interested in the property. Ib, 

Estoppel.] — In a salvage suit the flefen- 

dants entered an absolute appearance. The vessel 
being arrested, was released on the 1 1th January, 
on an undertaking by the proctors of the owners 
to hie an affidavit of value within a week. 0?i 
the 15th they tiled an affidavit stating the value 
of the vessel, freight and cargo to be over 1,0007. 
On the lUtli a receiver of wreck made an affidavit 
that the value was unrler 1,0007. (On tlic 1st 
Eebruary the defendants applied to dismiss the 
suit with costs, on the ground that the court had 
no jurisdiction, which in such a case lay with the 
justices, under 25 k 26 A^ict. c. 68, s. 49 : — Held, 
that, under the circumstances, the defendants lind 
estoppe«I themselves from objecting to the juris- 
diction, and the application was dismissed with 
costs. The J)art^ 21 L. T. 765. 


b. Justices. 

‘‘Ship or Boat Stranded or otherwise in Dis- 
tress.”]— Justices awarded salvage in respect of 
services rendered to a hopper barge, which had 
been found adrift without any ’person on board 


Agreement giving.] — Two causes of sahmge 
against a vessel were consolidated upon motion by 
the defendants,and with the consent of all parties. 
On a petition being subsequently filed, the defen- 
dants moved for its dismissal, with costs and 
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of her ill the Wash,, about three miles from Unless the amount awarded is wdiolly inade- 
Bostoii. The barge was not furnished with any quate, the court will not disturb the award, even 
means by which she could be propelled, and was though it is of opinion that the magistrates 
used for dredging purposes : — Held, that the should have given a somewhat larger sum. Tha 
barge was a ‘‘ ship in distress on the shore of a Jeune Louhe^ H7 L. J., Adm. 32. 

;sea or tidal water,” within the meaning of the • _ 

Merchant Shipping Act, 1854, s. 458, .and that Practice.] — The court rarely admits new 

the justices had jurisdiction to award .salvage, evidence on the hearing of an appeal from an 
The 'Zeda (Swiibey, 40) followed. The ^lao or award of magistrates. The Generom, supin. 
Mamdaiih v. Bnucif Polltf, 51 L. J,, Adm. 81 ; 

7 l\ JD. 126 ; 46 L. T. 907'; 5 Asp. M. C. 555— Estoppel.]— The value stated by the owners of 

O. A. salved property in proceedings before commis- 

sioners is not conclusive upon the salvor though 
Sum Claimed.”] — The 17 & 18 Viet. c. 104, assented to at the time. The Hope^ 14 W. B. 
s. 460, and 25 & 26 Viet. c. 63. s- 49, being read 467. And see The Miee, Swabey, 436. 
together, enact, that ail disputes as to the amount 

of salvage, where either the sum claimed does Appeal from Justices— Sum in Bispute.] — 
not exceed 2007. or the .value of the property There w^as no appeal from justices in salvage 
saved does not exceed 1,0007., shall be referred cases under 17 k 1<S Viet. c. 104, s. 464, unless 
to justices of the peace, and thereby in those ‘‘ the sum in dispute ” was over 507. The salvors 
cases exclude the jurisdiction of the court of claimed 407. in substance, but formally a sum 
admiralty. The WUVam. and John, Br. & Lush, not exceeding 2007. The justices awarded 
49 ; 32 L. J., Adm. 102 ; 9 Jur. (N.s.) 284 ; 8 nothing : — Held, that there wvas no appeal The 
L. T. 56 ; 11 W. B. 585. ' 3Iary Afine, Br. & Lush. 334. 

By ‘Hlie sum claimed” is meant the sum 

claimed by the salvors before the dispute is 17 & 18 Viet. c. 104 , s. 460 .] — The words at 
referred. or near the place where such ship or boat is 

The words ‘’disputes as to the amount of lying” in the above section infer to justices 
salvage” extend to cases where an agreement residing at or near the place to w’hich the ship 
stipulating for a fixed amount has been made, is brought immediately after the salvage service. 
Ih. Sumnien- v. Buchaih, 18 Ct. of 8ess. Gas. (4th 

The existence of an agreement does not confer ser.) 879. 
jurisdiction upon the court of admiralty, but 

where tliat jurisdiction exists, and has been pro- County Court, 

perly set in motion, it may induce the court to 

give costs to the salvors, although they recover a Extent of.]— By 17 &: 18 Viet. c. 104, ss. 458, 
sum less than 2007. See aUo Cam ante, cols. 460, and 25& 26 Viet. c. 63, >s. 49. where certain 
653, seq. services are rendered to a ship or a boat in dis- 

tress on the seashore, there shall be payable to 
“Sum in Dispute.”] — The words “ sum in dis- the parties by whom the service is rendered a 
pute” in 17 & 18 Viet. c. 104, s. 464, do not mean reasonable amount of salvage, the amount, in 
the sum awarded by the justices and appealed case of dispute, where the sum claimed does not 
against p and where the only evidence of the exceed 2007., or the value of the property saved 
sum ni dispute is, that the salvors claimed before does not exceed 1,0007., to be referred to the 
the justices a certain amount of salvage, not arbitration of two justices or a county court 
exceeding 2007., an appeal from the award of judge : — Held, that a county court judge may 
the justices lies in the admiralty court. The exercise this jurisdiction where there has been a 
Andrew TT' /7.vfm, Br. & Lush.^56 ^ 32 L. J., Adm. salvage agreement for a fixed sum, and that a 
104, ; 9 Jur, (N.s.) 474 ; 8 L. T. 177. rule by which such proceedings are to be com- 

Salvo.rs, having sent in a formal demand in menced in the countv court bV plaint and sum- 

writing for 40/., afterwards, before the justices, moris is valid. Beadnell v. Beewn. 9 B. S. 

claimed a sum not exceeding 2007. The justices 81.5; 37 L. J., Q. B. 171 : L. B, 3 Q. B. 439,* 

found that no salvage was due, and from that ig L. T. 401 ; 16 W. E. 1008. 
decision the salvors appealed : — Held, that the 

sum in dispute was the sum formally demanded, Distribution of Salvage.] — A county court, 
and that as that was under 507., an appeal did having admiralty jurisdiction, has juristliction to 
not lie,^ The 31ary Anm, 34 L* J., Adm. 73 ; 12 entertain a suit of distribution of salvage where 
L. T, 238. ^ ^ the amount which the court is ashed to a])por- 

When the sum, in dispute exceeds 507.. the tioii does not exceed 3007., notwithstanding that 
court has jurisdiction to entertain an appeal, the value of the property saved exceeds i.00tj7, 
even though the value of the property salved is The Glannihanta^ Blemore v. Triw, 46 L. J., 
under 1,0007, The Genenvm, 37 L. J., Adm. 37 ; Adm. 75 ; 2 P. D. 45 ; 36 L. T. 27 ; 25 W.E. 513. 
U, E. 2 A. &c E. 57 ; 17 L. T. 552 ; 16 W. B. 519, The admiralty jurisdiction of the county courts 
. . . extends to the distribution of salvage, although 

Appeal ^varymg Order.] — The court will not there has been no original claim in the county 
entertain an appeal from the salvage award of court for salvage. Ih. 
justices upon the mere questioji of amount, unless 

plainly exorbitant. The Cuhet, Lush. 14 :6 Jur. Enforcing Bonds given to Beceivers of Wreck,] 

' • • , — As it is a matter of doubt whether the county 

- ,lhe salvors brought, , a barge off a dangerous courts having admiralty jurisdiction have power 
position near the Here sand, md claimed 807. 'to enforce salvage bonds given to receivers of 
The magistrates at ‘Maidstone awarded 157. : — wreck under the Merchant Shipping Act, 1854 
Held, that the latter sum was quite:! (17 k 18 Viet, c. 104), s. 468, the court of admi- 

amt the court gave 407. Swabey j raltj will, on the application of a salvor in 

‘ resnect of whose serviees snob n, horvd 'Kppti 
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jiivc’ii, Ivnvc to proceed in the high court 
under the Countr Courts AdmiraltT Jurisilietioii 
A(d\ .m.>s (m & 32 Yict. e. 71), s. 9 . J7/e John 
Umns, 43 L, J.. Adm. 1): 30 L. T. 308 : 2 Asp. 
M. C. 234. 


; had nothing to do with it, and that he should 
; see L., who had the management of it. L., when 
. applied to by T. as to getting the ore u]p 
' saitl that he was insured with S., and that T. 

I must therefore go to S. for oi'tlers. T. having 
I accordingly obtained from S. directions to do 
i the work, raised the ore, and aftei'wjirds con- 
' veyed it to Birkenhead, ami then chumod a 
lien on it as against H. & Co. for the expenses of 
' I'aisiiigit ; — Held, that he bad no right to such 
lien, on the ground either of any contract with 
H. & Co., or of general average loss or of salvage. 
CatfteUaln, v. Thontfsoio 13 C. B. 103 ; 32 
L. J., C. P. 79 ; 7 h. T. 424 ; 11 W. E, 147. 

Priority.] — Salvage lien precedes a wages lien. 
The Sahina, 7 Jiir. 182. As to tlamage Hen. see 
The Selina, fiiiiim, col. 332 ; Atf.-Cre/i. \\ Xorstedt^ 
supra, col. 164. 

Cargo Sold — ^Following Proceeds.] — Where a 
suit for salvage of life is instituted against n 
cargo a part of which had been sold before action 
brought, the couit- perhaps has power to follow 
the proceeds. The General Maclean, 13 W, R. 


■se Ship, j— A shipowner who 
iucy, under 9 & 10 Yict. c. 99, 
the ship and cargo fi-oin a 
IS a lien on the cargo for the 
expenses payable to him by 
><l.s, and an insinable interest 
,‘ct of such lien, v. 

Ship Loan and Assurance 


Of Finder.] — The deputy vice-admiral, who 
receiviid an anchor and a hawser, alleged to have 
beeii left at sea, fi’oin the iinder, icfused on 
application by the real owner to deliver tiicm 
u}), until the salvage was ])ai(l, or security given 
foj’ the payment, of it Held, that this was a 
conversion, but that if he had merely refused to 
deliver them up until it was ascertained whether 
salvage was due or not, it would not have 
amounted to a conversion. Clarh v. ChumheV’ 
lain, 2 jM. k, W. 78 ; 2 Gale, 217. 


Judgment for Salvage-Action for Amount 
Paid for Salvage against Underwriter — Salvage 
not caused by Perils insured against.] — Bee 
Ballantijiie v. Maolthmon, post, col. 1321. 


Solicitors^ Costs — Expenses of Crew — Pri- 
ority.] — Bolicitors for defendants in a salvage 
action against a foreign ship, who are entitled 
to a charge upon the ship, or the proceeds 
thereof, for their costs and expenses incurred 
in the preservation of the projjerty, <lo not take 
priority of the claim of the foreign govcrninent, 
who, on the abandonment of. the shi[) by her 
owners, are entitled, by the provisions of'theh* 
code, to a lien upon the ship, or the proceeds, for 
the expenses of sending back the ship’s crew to 
their own country. An Italian ship was brought 
into a British port by salvors. A salvage action 
having been instituted, the ship was sold by 
order of the court, and a sum was awai'ded out 
of the proceeds to the salvoi’s. After pay- 
ment of that sum. and the costs of the plain- 
tiffs, a balance <if 6()f. Kb*. 3r/. remaiiiotl in 
court. The tlefendants’ solicitors had incuiTed 
expenses in pumping the ship, paying the inar- 
shaFs possession fees, &:c., and claimed a charging 
order upon the balance in court for such 
expenses, and sought payment out of such 
balance to tliein. The Italian government, 
through their consul in this countiy, had sent 
home the crew of the shi].>, and had incurred 


20. Practice. 
a, G-eneraily. 

See also XXYI. Admiralty 
Practice, infra. 

Trinity Masters,] — In salvag 
presence of Trinity masters is th 
James Bheon, 2 L.*T. 696. 

Compromise — Mistake of Fact, 


VA X’auu.J .cV CJOIUprU- 

mise of a salvage action agreed to by the salvors- 
under a mistake of fact is not binding* upon them. 
27ie Monarchy 56 L. J., Adm. 114 T 12 P. D. 5 • 
56 L. T, 204 I'So W. R. 292 ; 6 Asp, M. C. 90. ' 

Several Salvors— Cross-examination.]— Rival 
salvors havea right to cross-examine each other’s 
witnesses, but only on a point at which they are 
at issue. Ih, 

In a suit by rival salvors being heard together' 
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anchor against a vessel in tow of a tug, the 
owners of the tug were made third parties under 
Ord. XYI. r. 18, as the defendants claimed to be 
indemnified by the owners of the tug against 
the i>laintiffs’ claim, on the ground that the 
improper navigation, if any, was that of the tug. 
An application for directions under Ord. XVL 
T. 21, was subsequently made, and the plaintiffs 
thereupon asked that the third parties should 
be dismissed from the action on the ground 
that the plaintiffs w'oiikl be cnibarra.ssed by the 
proceedings between the defendants and the 
third parties Held, that the third parties 
mnst he dismissed, as under the circumstances 
(Xuestions would probably arise between them 
and the defendants by which the plaintiffs 
might be embarrassed, "as they were different 
from those upon which the action between 
the plaintiffs and defendants would turn. The 
Biama, 52 L. J., Adm. 56 ; 8 P. I). i)l ; 48 
L. T. 440 ; 31 W. B. 954 : 5 Asp. M. C. 60. 


Service of Xotiee of Writ.] — ^Where in an 
action in personam for alleged salvage services 
rendererl to ship, freight and cargo, the plaintiffs, 
the owniers, master and crew of the salving 
vessel, had served the writ upon the owners of 


Ship intervening.] — Where a ship has been 
found to blame in a collision suit and a salvage 
suit has been instituted against “ B.,” the other 
ship, “B.” has a right to intervene in the salvage 
suit : and if they put in bail to answer the 
salvor’s claim in lieu of the bail given by the 
owners of “ B.,” the court will give them the con- 


SMp owners— Cargo-owners,] — Salvors of a ship 
engaged as a common carrier between Dundee 
and London, sued the shipowners for salvage 
of ship and cargo, the cargo being the property 
of various owners. The salvors averred that the 
salvage was rendered necessary by the negligence 
of the master : — Held that the action was rightly 
brought against the shipowners. Bmtoan v. 
Bmidae, Perth and London Shljjjnnff Co,^ 5 Ct. of 
Sess. Cas. (4th ser.) 742. 

Joinder of Plaintiffs— E. S. C. 1883, Ord. XYI. 
r. 1; Ord. XVIII. r. 1.] — The plaintiffs, owner, s, 
masters and crews of four tugs issued a writ of 
summons, claiming salvage for services rendered 
to a ship, her cargo and freight. The owners of 
the ship and cargo appeared under protest, and 
moved to set aside the writ, or in the alternative 
to strike out all the plaintiffs but one set, upon 
the ground that the causes of action were sepa- 
rate : — Held, that the motion be dismissed ; and 
that the above rules of the supreme court, as 
interpreted by iSmurfhwaite v. Jlanwiy^ [1894] 


Action in personam.] — Monition decreed 
against the owner of ship and cargo salved, to 
shew cause why salvage should not be pro- 
nounced for ; the salved prox>erty being at sea. 
The Meg Merrilie.% 3 Hag. Adm. 346. S. P., The 
Trelammy. 3 C. Bob. 216, n. S, <7., 4 G. Bob. 
223. Bunean v. Dundee^ Perth and London 
Shippimj Co.^ .5 Ct. of Sess. Cas. (4th ser.) 742. 
The Hope. 3 C. Bob, 215. Pire Steel Barges^ 
supra, col. 626. 

The court refused to allow proceedings in per- 
sonam to be commenced against the owners of a 
■ship that had received salvage assistance from 
.a Queen’s ship, and had on a subsequent voyage 
been lost. "" 


The Chieftain^ 4 Hot. of Cas. 459. 

Effect of Judgment in rem in Salv« 
Action.] — Bee Ballantyne v. Machbmion^ p( 
•c^ol. 1321. 


Court of Passage— Distribution of Salvage 
by High Court.] — See The Therem.^ infra, col. 


A. C. 494, do not apply to admiralty ’practice. 
The Marechal Svehet. 65 L. J., Adm. 94 ; [1896] 
P. 233 ; 74 L. T. 789 45 W. E. 141 ; 8 Asp. M. C. 
108. 


Salvage paid to Master— Eecovery by Ship- 
owner,] — Bee The Princess Helena, supra, col. 
‘ 650 , 

b. Parties* 

Several Salvors.]— The court will protect 
■owners where the expenses have been increased 
by se})arate suits having been brought by two 
f^ets of salvors, and the interest of the one set has 
been denied by the other. The Bartley, Swabey, 


c. Consolidation. 

When allowed.] — Baivage suits may be consoli- 
dated on the motion of the plaintiffs and without 
the consent of the defendants. The Melpomene, 
42 L. J., Adm. 45 ; L. B. 4 A. & E. 129 ; 28 L. T. 
76 ; 21 W. B. 956 ; 1 Asp. M. 0. 575. B. P., The 
Jaeol Landstrom, 4 P. D. 191 ; 40 L. T, 36 ; 4 
Asp, M, C. 58 (not followed in The Strathgarry, 
infra). 

Wherever it appears to the court convenient 
to do so, salvage actions brought by different 
salvors against the .same property in respect of 


Who to Sue.] — Two suits afterwards consoli- 
dated were brought, one by the owner and the 
other by the charterer of the salving ship, for 
salvage to a ship . also chartered ,to the same 
charterer Held, that'as under the terms of the 
charterparty the charterer of the salving ship 
was for the time being the owner, he, and not 

the owner, was entitled to institute the suit. The . , . - . . „ 

. ; L. J.,, Adm. 42 ; L.'B; 3 A. & E. 512 ; 264 11 B. 732 ; 72 L. T* 202 ; 7 Asp. rf. C. 

26 L. T. 371 ; 20 W. B. 617 1 Asp. M. C. ‘"^73. 

258. ^ A salvor who saves life in addition to rendering 

' « ^'4' ' « ‘ other salvage services is not bound to consolidate 

■i- .yy Third Party— Procedure*]— In an action for against his will. The Moroeao, 24 L. T. 598 ; 1 
Collision ;'hrougbtt by. ;a Asp. 0. 46. f ^ ■ d.'. ' , ’ • 
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KotioE to dismiss after Consoiidatioa.l — 'When 
a vessel had been arrested in two causes of sal- 
va^^c, which n|jort motion by consent of all parties 
‘had been coiisolhiated, anti a itetition was after- 
wards hied, a motion to dismiss the suit with 
costs and damages, as the value of the property 
saved was under l.OoOZ., was rejected with costL 
Th^ JlenHan WedrU :-19 L. Adin. m ; 23 L. 1\ 
'S‘7lh 

Counsel.]- — 'When the interests of otic of the 
parties in a consolidated salvage suit a.re adverse 
to the interests of the others, separate coinisel on 
his behalf may be lieard at the hearing of the 
■cotisolidated cause. Jlte Snnft, 41 L. J.. Adm. 
42 ; L. IL 3 A. E. r>12 : 2<) L. T. 371 ; 20 W. II. 
€17 ; 1 Asp. M, C. 258. 

d. Tender. 

Tender.] — In a case where two actions of sal- 
vage were institiite<i against the same vessel, on 
behalf of plaintiffs having adverse interests, to 
recover salvage reward in respect of services , 
rentlered on the same occasion, the court on the ; 
plaintiffs refusing to consent to a consolidation i 
order, allowed the defendants to make a single | 
tender in respect of the claims in both actions, i 
The Jacob Landstrnm, 4 P. D. 191 ; 40 L. T. 38 ; | 
4 Asp. M. 0, .58. ■ i 

A defendant may, by act in court, tender a 
sum of money in satihfaction of the plaiiitiiFs , 
claim, and reserve the question whether be is i 
liable to pay costs. The Ulchnaii, 39 L. J., Adm. | 
7 ; ‘L. B. 3 A. k E. 15 ; 21 L. T. 472 : 18 ‘W. E. i 
151. 

Where no tender has been made in a salvage 
suit for services which were actually towage, the 
amount of claim could not be recovered, llie | 
8t mfhmnj}\ 1 App. Cas. 58 ; 34 L. T. 148 ; 3 Asp. ' 
11. C. 113— P. C. ' ' I 

Effect on Costs.] — ySee. post, cols. 674, seq. | 

On Appeal against Award.] —The sum of 800/. | 
liad been awarded by the cinque port commis - 1 
sioners to salvors for services rendered to a brig | 
and her cargo. The owners of the brig and cargo, I 
pursuant to 1 & 2 Geo. 4, c. 7 6, instituted an appeal 
against this award in the court of admiralty, 
and afterwards tendered 100/, by act in court : — 
Held, oil motion to direct the notice of tender to 
be Taken off the lile, that the appellants were 
■entitled to make such tender by act in court, 
notwithstanding that no tender had been made 
prior to the institution of the appeal The 
.-hiuetfe, 42 L. J., Adm, 13 ; L. B. 4 A. & E. 9 ; i 
28 L, T, 372 ; 21 W, R. 552'; 1 Asp* M* G. 577. 

Tender upheld,] — Tender upheld, ' though the 
salvors took out a commission of appraisement, 
and the salved sliip was appi'aised for consider- 
ably more than her stated value. Costs of 
appraisement allowed. The Jdatavler. 1 Spinks, 
169. 

Salvage claims by smacksmen and boatsmen 
rendering trivial services to ships in distress, 
offers of 30/. and 50/. having been made for the 
services, dismissed. The Blaoh Boy, 3 Hag. Adm. 
386, 11 . ; The F'lmchal, 3 Hag. Adm. 386, n. 

Tender without Payment into Court.]— See 

The Nasmyth^ infra, col. 673. 

Taxation of Costs after Tender pronounced 
for,] — tender in respect of salvage services 


was made and pronounced for by the court, 
nothing being said as to costs. Upon a sub- 
sequent day the plaintiffs moveil for an ordci* for 
taxation and payment of their costs iq.) to tender : 
— Held, that the defendants and their bail haidng 
been dismissed from the suit, no order could be 
ma<Ie. The Cemaie^is of Lee hi and JIclnlk\ 5 
L.T.290. 

Tender admits Salvage.] — A tender in a sal- 
vage suit is an admission that salvage services 
were rendered. The Port hi, 9 J ur. 1 67. 


e. Arrest and Sale — Bail. 

I Bail.] — When a ship has been found to blame 

i in a cause of collision, and a cause of salvage has 
jbeen instituted against the other (the injured) 
j ship, the owners of the ship found to blame have ■ 
I a right to intervene in the salvage cause to protect 
■' their own interest ; and if thej^ choose to put in 
i bail to answer the claim of the salvors in lieu of 
jthe bail given b}^ the owners of the injured 
j vessel, the court will give them the conduct of 
j the defence of the salvage suit ; under such cir- 
cumstauces the owners of the injured vessel are 
I entitled to have their bail released, and to be 
I paid their costs up to the time when the new bail 
j is ]nit in. The Diana, 31 L. T. 203 ; 2 Asp. M, C. 
i 366. 

What Liable to Arrest.] — Berviccs were ren- 
I deied, by means of which a vessel and the goods 
I on boartl were saved from total loss, and the lives 
j of a number of passengers also were saved. Suits 
were instituted on behalf of the persona who 
rendered the services, against the vessel and her 
cargo, to recover salvage reward : — Held, that 
j the wearing apparel of the passengers, mid other 
! things belonging to them ejiisdem generis, on 
' board the vessel, Tvere privileged from arrest, 
i The Willem TIL, L, B. 3 A. & IS. 487 ; 25 L. T. 

■ 380 ; 20 W. B. 216 ; 1 Asp. M. C, 129. 

I Release of Property,] — A vessel which had 
I been saved was valued by a receiver of wreck at 
I less than 1,000/. The salvors obtained an order 
for a commission of appraisement, but did not 
execute it, and after three weeks gave notice that 
they proceeded no further in the suit Held, 
that they might, within four days of obtaining 
the order, have ascertained tlie value, and that 
therefore thej^ must be condemned in damages 
for detention of the vessel during the rest of the 
three weeks. The Margaret and- Jane, 38 L. J., 
Adm, 38 ; L. R. 2 A. k E. 345 ; 20 L. T. 1017 ; 

1 17 W. B. 1064. 

After release of salved property by the receiver 
of wreck upon security to his satisfaction, salvors 
have no right to detain the property, or to arrest 
it. The Lady Juifherlne Barham, Lush. 404 ; 5 
L. T. 693. 

Perishing Cargo— Order for Sale,] — ^AUhen a 
ship and cargo are brought into port hj salvors, 
and a suit is instituted in the court of admiralty 
to recover salvage reward, that court will, on the 
application of the salvors, acting with the assent 
of the owners of , the cargo, order a sale of the 
cargo to prevent deterioration from damage done,- ' 
although the shipowner, desirous of carrying on 
the cargo so as to freight, opposes the sale 
and offers to give substantial bail for both ship 
and cargo ; but such sale will' be ordered subject 
to all questions of right to freight. ' The IfatMeen, 
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4:B L. J., Adm. B9 ; L. E. 4: A. & E. 269 ; 31 L. T. j reward for salving a disabled vessel and her cargo, 
20-1 ; 23 W. E, 350. ; it appeared by the petition that persons other 

than the })lain tiffs in the cause had assisted in 

Derelict — Default Action,] — ^Where in a the service, and in an article in the answer filed 

salvage action, in which no appearance had been on behalf of the owners of the salved vessel 
entered, it 'was alleged upon affidavit that the and her cargo, the defendants alleged that they 
ship and cargo were daily deteriorating in value, had been oidered by a court of competent juris- 
and that large expenses were being incurred in diction to pay to 'such other persons 240Z. in 
respect of the charge of the property, and that respect of the assistance so rendered by them. .The 
the plaintiffs had been in communication with plaintiffs moved to strike out this article. The 
the owners as to a sale, the court, on motion by court, holding that the article was relevant to 
the plaintiffs prior to decree, ordered an appraise- j the matters in issue in the suit, rejected tlie 
ment and sale of thepropertv. The Amia Helena . i motion. The Antelope, 4-2 L. J., Adrn. 42 ; L. E. 

48 L. T. 681 ; 5 Asp. M. C. *61. j 4 A. &: E. 33 ; 28 L. T. 74 : 21 W. E. 464 ; 1 Asp. 

I C, 511. S. The Due Cheeehi, siijira. 

Bringing in Account of Freight.] — A ship was 

arrested, after discharge of cargo, in a suit for Specific Expenses.] — When in a salvage cause 
salvage ; bail was given for ship and freight the petition states expenses 1 o have been incuri'ed 
Held, that the O'wners of the vessel proceeded in rendering the services 'without stating their 
against w'ere bound to bring in an account of amount and^the answer admits all the allegations 
freight on oath, and to set forth when, and the j of the petition, the court of admiralty will not 
names of the parties by whom, such freight had i allow evidence to be called by the plaintiff to 

been paid. The Deace^ Swabey, 85. ; shew the amount of the expenses. If specific 

. . . , ,, , ^ ! amounts are claime<l they must be pleaded so as 

Action m ren^Tudgment for an lu | defendant the opportunity of admit- 

Excess of Bail— Liability for Balance.]— Owners | or deming them. The EintvaeM, 29 L. T. 

•who have appeared as defendants in an action m j 35 . 9 asdI M. C. 198. 
rein, and have given bail, are still personally! 

liable for any amount which the judgment of th'ej infereuces.] •— When in a salvage suit the 
court may find to be due to the plaintiffs ]n excess: defendants admit all the allegations of fact in 

of the amount for which bail has been given, and j petition, but deny the inferences of fact 
execution may be issued against them for such 1 therefrom in the petition, the plaintiffs 

balance and costs. TheDk^atov^ 61 L. J., Adm. | evidence to establish those inferences. 


Monition to bring in Freight — Foreign La'w.1 i Separate Petitions Eepeating Allegations.] 

— In a salvage suit a foreign ship was sold, no —Where in a cause of salvage against a derelict 
appearance being entered for her. The proceeds salvors mstitute separate causes and 

were insufficient to meet all the claims. The hie ^ separate petitions, alleging misconduct 
master applied for a monition to the consignees one another, the court of admiralty 'v\’-iii 

of cargo to bring in the freight, upon which by allow the defendants, in their answer to the 
the foreign law the master had a lien for wages petition of one set of salvors, to plead that in 
and primage; enforcement of the monition j other set there are allega- 

refused, upon the ground that under the circum- j of misconduct, and that they, for the pur- 

stances ariplication of the foreign law would be I ot rihe cause, and not otherwise, adopt 

unjust. The Johannes Christoph, 2 Spinks, 93. ^hose allegatmns ; they must either make the 

allegations of misconduct as their own State- 
Appraisement.] — See The B. M, 3lUls, Tenus, raents, or omit them. The Kathleen, 43 L. J., 
Cargo ese, supra, col. 633, Adra. 39 : L. E. 4 A. &: E. 209 ; 31 L. T. 204 ; 2 

Asp. M. C. 367. 

Excessive Bail.] — Disapprobation of court! When rival salvors file separate petitions, 
where excessive bail demanded. The Karl Grey, 1 alleging misconduct against each other, and the 
1 Spinks, 180. And see The George Gordon, j defendants in their separate answers repeat the 
infra, col. 1023. ; charges of misconduct made by each salvor 

j agminst the other, so that the. ans'wers are contra- 
f. Pleadings. ' <^^ictory, the defendants 'will nor bo allo-w^ed, on 

^ ^ - I the hearing of both causes at the same time, to 

Agreement with Shipowner — Suit against cross-examine one set of salvors to shew that they 
Cargo.] — In a cause of salvage against ship, and not the other set had been guilty of miscon- 
freight and cargo, the shipowner, after the duct. Ih, 

■ institution of the cause, paid a sum in settlement 
of the claim against him, which W’as . accepted Megligence.] — Kegligence, though not spoci- 

by the plaintiffs. The plaintiffs proceeded I ficaliy pleaded in the answer, may be proved to 
against the cargo, and pleaded in their petition negative a claim to salvage upon a simple tra- 
the payment of this sum by the shipowner, and verse of salvage services ; but if the defendants 
stated the amount : — Held, that they were not mean to charge the claimants with purposely 
entitled to plead the amount so accepted by them, having brought the ship in danger, such defence 
although they might plead the fact that they must be specifically pleaded in the answer. The 
had so settled with the -shipowner. The Due ^Dmiehaha, Ward v. 3kCorhlll, laisli. 335 : 15 
CheechL, L. E. 4 A. &; E. -35, n, ; 26 L. T. 593 ; 20 Moore, P. 0. 138 : 30 L. X, Adm. 211 ; 7 Jur. 
W. B. 686''; 1-Asp. M. 0- 2^4y •, (H.S,>.1257 ; 4 L. T. 810; 9 W, B. 925. 

Faid. to, G-eneral Denial that Salvage Dm] — On a 

■ suit instituted on- behalf - bf The owiiers^ inaster ■ motion by salvom, on objection to certain articles 

•- salvage of . the' defendants’ ^ answer, ' ^ which ayertedr 

h,.',',' 'i , a / , ' 
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that though the services rendered might be of 
the nature of salvage service, yet than because^ 
the owners ol the salving and the chart erers , 
of tl'te salved vessel were? the same persons, no | 
salvage was due: the cuiirt ordered tlm article | 
denying that any salvage was <iue to be struck ' 
out, but not the other articles detailing the facts, ; 
which, if pn^ved, mighr- not ])ar the claim for. 
salvage, but might affect the quantum. ! 
CoHit^r. L. 11. I A. k E. : 12 dur. (N.s/s 7Sp ; Id 
L. T. 155. ' ' 

Amending and Adding, ]~-'r he court refusal ' 

allow defendants to add to their pleas an alle- 
gation that the salvors, sinee the commencement 


1 Protest.] — In salvage suits the protest shouhl 
•: alway.s be^brought' in. The Emmrh 2 \\\ Koi). 

■ *3 t *f 


On Appeal from justices.] — Appeals from 
justices in salvage eases proceeded iipori aet on 
petition; furdier evidence admissible in admiralty 
on appeal. The Thmtim IVeed. i W. Uub. IH. 


Tacts Admitted.' 
col. loOU. 


-!;>ee The Hardivleh, infra. 


n> aiiow {Unemtanrs To add to their picas an aile- Tender— Costs of Broceedings suhseonent to.l 

I the commencement — ^ salvage suit was brought, and a sum less by 

ot the suit, had assaulted some ot the wUnesses | die limit of <50U/. of the county courts 

\\ere gumg to pve evidence on behalf ot tne ! jurisdiction was recovered. The airreeii value of 
owners. Jh, U W. K. l.-,0. ■ pmperty sjivod was 2,20(,l/. ; the claim was 

1 i ^ i. t '’bOA ; there was considerable coidiict of 


Statement of Claim.] — A statement of claim 
in a salvage action was drawn in tiic Form No. d 
of A]>pemlix G. to the Ilnles of the Supreme 
Conrt,^bS88 ; on motion by the defendants under 
Old. XIX. r. 7, for a f urtlier and better statement ' 


evidence as to the degree of meritoriousiiess of 
the services, and questions of some ditheulr.y 
arose : — Held, having regard especially, i hough 
not solely, to the smallness of the difference 
between the sum awarded and the limit of the 


nbd ,Tplhl iTi ’ 1‘ F 1^- ‘■’f ti’o eiise 

f rr certificate to entitle the 

that m salvage actions a taller form than that ■ 


, plaintiffs to costs. The I/khman, 8i) L. J.. 

f Ilmd 1 ® iT*' ^ ; -1 T- -^<2 ; 18 

roiio\\ed. J he Ay/.v, L. J., Adrn. 14 ; S P. I), ^\r y 1~)1 

227 ; 48 L. T. 444 ; 32 W. B. 171 ; 5 Aisp. M. C. | when a tender is made in a saivaite suit, i 


- ’ ■ ! vvnen a tender is made m a salvage suit, it 

i shoukl state that it is a tender for salvage and 
Fleaof Tender— Payment into Court. 1— A plea specify the ground upon" which 

of tender without payment into cemrt is bad. | tendered, and refer the tpiestion of 

The Xmmyth, 54 L. j., Adm. 03 : lo P. D. 41 : i consideration of the court Ih. 

52 L. T. 302 ; 33 W. II. 730 ; 5 Asp. M. C. 304. : , ‘‘ London agreed for 400^. 

, ' . . I to, tow the- “Waverley into Lisbon, about 

I twenty-five miles. The weather, which was liad 
fi*. Evidence. the time of the agreement, subseauentlv 


gr. Evidence. 


agreement, sii bsequently 


. , « • -. T , . ' ^tjcame worse, ami much difiiculty was e.xperi- 

Amount Pmerent Suit.] In a salvage suit ; enced in performing the salvage. In a suit for 
evidence of the amount in which another suit has j salvage the owneivs of the *“ Waverlev ’’ tendered 
been imstituted in another court for services reri- ; 400/.,^he amount .agreed upon for Jalvage, and 
dered at the same tinie is not admissdde. The \ 123/. ILv. S(L for expenses and detention Held, 
AnteIoj)e, 2< L. 1. 603 ; 1 Asp. M. C. 4i i, ' that the agreement was equitable and must be 

. - _ , - , upheld, with c >sts from the time of making the 

Agreed Yalue.]—^V hen, in a salvage action, tender. The Uererlee, 40 L. J., Adm." 42 ; 
the defendants filed affidavits of value of their : n, ;-j ^ ; 24 L. T. 713 • 1 Asp. M. 0. 

ship, freight and cargo, which values have Ixmi ; 47 . * ’ ^ . j. ^ . 

accepted and agreed to by the plaintiff’, the defen- See aUe XXVI. ADiiiiiALTY Law AND 
dants will not be allowed at tlie hearing to give , Practice, infra, col. 1019. 
evidence to <Ieerease the values. 'The llttHua ^ , 

37 L. T. 364 ; 3 Asp. M. C. 503. Sufficiency of Tender.]— If in an action for 

: salvage services rendered in the United Kingdom 
Deposition before Eeceivers of Wreck.]— A | a tender under 200Z., •• with .such costs (if any) 
receiver of wreck, in taking depositions under j as may be due by law,” for the services reudere'd, 
the Merchant Shipping Act, 1854 (17 & 18 Viet. ; is accepted, the court will not certify for costs, 
c, 104), s. 448, should put down the facts de])Osed j except for special cause shown. The Mdi^ Lush, 
to as given by the deponent, and should notjil ; 1 L. T. 495. 

correct any statement made by the deponent I Where a tender in a salvage suit is pronounced 
which, within the personal knowledge of the | for, the usual practice is to condemn the plaintiffs 
receiver, is erroneous. The La nee At hr, L. E. 4 : in the costs incurred sinee the time of tender, 
A. & E. 19S ; 29 L. T. 927 : 2 Asp, IL C. 202. 1 but this practice is not invariable, and where 

The examination of the crew of a salved | the court is of opinion that the tender is not a 
vessel taken by the receiver of wreck under the j liberal one, it will in its discretion make no order 
Merchant Shipping Act, 1854, s. 4 48, is not admis- 1 with regard to such co.sts. The F. I>. 

sibleas evidence in a salvage suit for the purpose 199 ; 47 L. T. 447 ; 30 W. E. 892 ; 4 Asp; M, G. 
of proving the facts stated in the examination. ! 595. 

The Little Lhzle, L. E. 3 A. k E. 56 ; 23 L. T. i One of several salvors sued for salvage, services 
84 ; 18 W. E. 960. | rendered in the United Kingdom. The defen- 

i dants tendered, by act of court, 40^., “ with costs 
Ooutradictory,] — ^When the evidence is directly ! up to time' of tender,” 'which the plaintiff ref used, 
contradictory, the court considers only on whom ! The defendants- then resisted the claim, partly on 
, the onus of ptoqf lies, arid whether that party has j the question of amount, and'partly on the ground 
. diselmrgedit. The courtseldonp if ever, attributes [ (which they Mled to support) that the plaintiff 
pepjitry to either side*' TlwSfmpke, 5'U T. 365* ! had beenpm^yt;b,¥setti'ekiient:df"thewhoIeclaim 
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Salvors are entitled to the costs of a commis- 
sion of appraisernehf when it appears that there 
is a substantial difference between the appraised 
value and that alle£red by the defendants. The 
Paul, 85 L. J., Adm. If/; L. E. 1 A. & E. 57 ; 
14 L. T. 192. 

The value of ship, as apiiraised by the officer 
of the court, was less, and of the cargo more, than 
the values tendered by the defendant. The 
court condemned the defendant in the costs 
of the appraisement. The Magdalen. 5 L. T. 
692. 

The owner alleged the value of a ship to be 
one-tifteenth less than it afterwards was found 
to be ; the amount claimed was less than the 
sum for which the owners were willing to give 
security, but the costs of the suit would extend 
the claim beyond that sum : — Held, that the 
costs of the appraisement should be costs in the 
cause. The llajyid^ 18 W. E. 150. 

If salvors take out a commission of appraise- 
ment without cause, they will have to pay the 
costs : as where the owners put the value at 
865?., and upon appraisement it w'as found to 
be 8S0Z. The Cmnmodore, 1 Spinks, 175, n. ; 
The Wilhelmina, 1 Not. of Cas. 376. 

17 & 18 Viet. c. 104, ss. 458, 460 — Salvage 
within Three Miles of Shore.] — Where the ancient 
jurisdiction of the admiralty is limited by statute, 
it is for those who deny the jurisdiction to prove 
the circumstances which limit it. Owners of a 
vessel salved claimed that no costs were due to 
the salvors, on the ground that the service was 
within three miles of the shore, and that umier 
17 & 18 Viet. c. 104, ss. 458, 460, the justices 
alone had jurisdiction. The locality of the sal- 
vage service not being proved, costs were allowed. 
The Argo. Swabey, 112. 

Consolidated Actions.] — Where three separate 
salvage suits were instituted for services rendered 
on the same occasion, and not consolidated, full 
costs were not allowed to the- third claimant. 
The Belle of Lagos, 20 L. T. 1019 ; 17 W. E. 

Where separate salvage actions against the 
same ship were consolidated, leave being given 
to the various plaintiffs to appear separately at 
the hearing, as their interests were conflicting, 
and the defendants with their defence tendered 
and paid into court a sum of money as being 
sufficient to satisfy all claims, but did. not appor- 
tion it to the separate plaintiffs, the court, having 
upheld the tender, ordered ail parties to pay 
their own costs incurred subsequently to the 
tender, the defendants paying the costs previous 
to the tender. The Lee, 60 L. T. 939 ; 6 Asp. 
M. C. 395. 


with one of the co-salvors. The court overruled 
the tender, and, gave. 1007. :^Held; that, not- 
withstanding the question of agreement, the case 
was not a fit one to be tried in the superior 
court, and accordingly refused to certify for 
costs, under 17 & 18 Viet. c. 104, s. 460. The 
Comte XesseJrood. Lush. 454 ; 31 L. J., Adm. 77 ; 
6 L. T. 57. 

Held, also, that thereby, notwithstanding the 
form of tender, the plaintiff was not entitled to 
his costs up to the time of tender. Ih. 

Whenever defendants intend to rely upon 
17 & IS Viet. c. 104, s, 460, as governing tbe ques- 
tion of costs, the facts material for that purpose 
should be distinctly pleaded and proved. When 
a tender is pronounced sufficient, costs do not, as 
a rule, follow the decision. The Favourite, 5 

L. T. 773. 

Although tbe ordinary practice of the court is 
to recognise only such tenders as are made in 
acts of court, provided they are of a fixed sum 
with costs, and without any condition, still if it 
should appear; in any case that’ the salvors, before 
action brought, have, with a full knowledge of 
all the circumstances, rejected a liberal offer of 
remuneration, an actual tender of money, and a 
smaller sum is awarded, they will lose the costs 
of the suit. The Sovereign, Lush. 85 ; 29 L. J., 
Adm. 113 ; 6 dm*. (N.S.) 832 ; 2 L. T. 669. 

When a tender of 2007. for the services has 
been made and accepted, the plaintiff is entitled 
to costs, notwithstanding the 17 & 18 Viet. c. 104, 
s. 460. The Germ, 15 W. E. 937. 

Where in a salvage action the defendants 
with their defence tender and pay into court 
a sum of money in satisfaction of the plaintiff’s ■ 
claim, and plead such payment into court, and 
the sum paid in is held to be sufficient, the 
court will order the defendants to pay the plain- 
tiff’s costs up to the date of the delivery of the 
defence, unless the circumstances of the case 
render it just and expedient to order otherwise. 
The William Sgnilnqton, 54 L. J., Adm. 4 ; 10 
P. D. 1 ; 51 L. T. 461 ; 33 W. E. 371 ; 5 Asp. 

M. C. 293. 

In a salvage action it is not necessary that a 
tender should be accompanied with an offer to 
pay the plaintiff’s costs up to the date of tender. 
Ih. ■■ ,! 

Salvors rejected a tender which was afterwards 
pronounced for : — Held, that the salvors were 
entitled to no costs. Tdie John and Thomas, 

1 Hag. Adm. 157, n. 

In order to escape paying salvors’ costs, a 
tender in a salvage suit should be in regular 
form, as early as possible, by act of court. The 
Yrouw Maa^garetha, 4 C. Eob. 103. 

Where a tender in a salvage action is upheld 
costs will be given. The Emu, 1 W. Eob. 15. 

j 

Costs of Appraisement.]— A salved vessel was i 
valued by a receiver of wreck at 7467. on the : 
3rd of December. On the 8th the salvors insti- 
tuted a suit in 2,5007. ; on the 18th they applied 
for an appraisement of, the vessel ; on the 14th 
of January folipwing they gave notice that they 
proceeded no further, in the suit : — Held, that 
the salvors must have been aware within a short 
time of taking out the appraisement that the i 
value fixed by the receive^ was substantially i 
correct, and that they must therefore be con- 
demned in costs, and in damages from the 22nd 
of December to the 14th of January. The Mar- 
md Jim, 38 L. 38 ; L. E. 2 | 


Damages and Costs for Arresting in High 
Court.] — ^No general rule as to damages and 
costs for arresting property of less value than 
1,{)007. for salvage in the high court, contrary 
to 25 & 26 Viet. c. 63, s. 49. The Mleonure, 
Br. & Lush. 185 ; 33 L. J,, Adm. 19 ; 9 L. T. 397 : 
12W,E.218. 
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The ArfU\ Swabev, 
» W, R. 547. 


3 Jur. (N.s.) the owners and rest of the crew, h.'ilf costs only 
civen to each. The 2TkaU/m, 2 \V, Rob. 175. 


Proceedings^ through Default of other Side.j 1 Two Actions for $ai?age against the same 
- — The costs of salvors, incurred in taking atti- Property.]' — Iii a case whei'e the defendants, in 
davits befttro issue joined, are allowed when the two actions of salvage instituted againsi the 
<lefendants have not unreservedly admitted the same property, were ordered to pay only one set 
facts pleaded in Uie peritioiu and ^.supported by of costs, to be apportioned between the plaintiffs 
the affidavits. The FairVtna^ 14 W. R. 8f>9. jjj the two actions, the court directed that the 
Wliere a master refuses to go on shore and apportionment should be made according to the 
refer to the kKad justices tlie amount of sah’age amount of the plaintiffs respective bills of costs, 
•due for services rendered in the United Kingdom, Xhe Paaithea^ 5 P. J). 5. 

and^ rcnitn-es the vessel from the local juris- Where separate salvage suits have been un- 
diction. ami. an action is thereon brought in the necessarily prosecuted, the court will only allow 
■court of admiralty, the court, awarding only nm; set of costs, and direct the amount allowed 
50/., wil.]^ certify for the salvor's costs under to be distiubuted ratably amongst the plaintiffs 
17 & 18 Viet. c. 104, s. 400. 'The AljAui, Lush, in the separate suits. The Sarah, 8 l\ I>. 80 ; 

: 2 L. T. 521. 37 L. T. 881 ; 8 A.sp. M. C. 542. 


Interest.] — Although execution has not issued, 
intei’cst upon a salvage awar<l is recoverable from I 


Allowance and Taxation of Costs and Charges.] 
-The practice of bringing in on taxation in 


■Asp. M. C. 478. . ^ ^ conduct of the suit — though formerly'pi’cvailing 

Iho court has no power to refuse interest of the court of ihiairaltv. 

because the judgment recovered is for salvage, ^^ longcv to be followed, and in future one 

bill only, containing all charges, whether out- 
Costs of Parties against whom no Claim made ' delivered into the 

.t.j — When parties have been summoned to i 

meai* acainst whom no claim to contribiffnm i.s _ _ * , 5 ^ R- 


■out.] — When parties have been summoned to 
appear against whom no claim to contribution i.s 


inaile out, the parties so summoned are entitled | ^ i 


to their costs. a,r>,o f.?. 3 P. D. ^ retained to conduct a salvage suit 


28; 87 L. T. 2GW. E.'874; B Asp. M. c! legally employ a person who is not a 

solicitor or proctor as his agent at the out-port, 
but for the pei'formancc of other than proctorial 
Award Reduced on Appeal.! — A ward of Cinque acts only; and charges for work done and dis- 


Forts commissioners reduced’; costs of appeal to i bui-sements made by sueli agent in the capacity 
be borne by the party inciiiTing tliem. 27//? i of a clerk will, if unobjectionable in other 
IIe7iri/ of Pfuladeij^h la, 1 Hag. Acim, 


respects, be allowed to the proctor on taxation. 
Ih. ■■ 


Costs of Appeal.] — Where in an action of charge of 10/. 10/?. for agency allowed in 
salvage the amount awarded is reduced on such a case. Ih. 
appeal, the general practice is to give no costs 

of the appeal, but this is not a hard-and-fast rule . Apportionment — Ship and Cargo.] — In appor- 
so as to deprive the court of all discretion in tiouing the costs of the salvor, payable by the 
the matter. The {Jaeea, 54 L. J.. Adm. owners of the salved ship and cargo respectively, 

.8(>; [bs05j F. 175; 11 'R, 766: 72 L. T. 454; '77/c Ptv/c/? (Swabey, 115) followed. The 
48 W. .R. 859 ; 7 Asp. M. 0. 586—0. A. [mU] P. 265 ; 65 L. T. 282 ; 7 Asp. M. C. 66. 


Amount.] — Although the sum awarded by 

The appellate court for salvage services is under 
200/., costs will be allowed if the case is a fit one 
to be brought before the appellate court. 'The 
^fumehaha. Lush. 885; 15 Moore, F. C. 183; 
80 L. J., Adm. 211 ; 7 Jiir. (]^.s.) 1257 : 4 L. T. 
^10 ; 9 Mb E. 925. 


General Buie.] — Though iu appeals as to 

the amount of salvage the jirivy council generally 
did not give a successful appellant his costs of 
the appeal, such appeals under the Judicature 
Act form no exception to the general rule that a 
successful appellant is entitled to his costs. The 
atyofBerlhi, 47 L. J., Adm. 2 ; 2 F. D. 187; 
87 L. T, '807 ; 25 W. R. 798 ; 8 Asp. M. C. 491— 
€. A, 


Apportionment — Parties not Interested.] — On 
appeal against apportionment of salvage reward, 
the owners of the salved vessel were cited and 
asked for an indemnity for their costs, which the 
appellants refused, and gave notice that no relief 
would be applied for against the owners. The 
owners were held to be entitled to their costs up 
to the time of such notice. The Ca,s-tleivood. 42 
L. T. 702 ; 4 Asp. M. 0. 278. 


j Paid out of Pund in Court.]— Costs of all 
parties were ordered to be paid out of fund in 

/•mirT. PYCpnt fi. HpfpnrlnnT’ts hi pmiSAnhp-nop nf 


piwti-ca wciu uiuctcu w uc piiiu uut ui. luiui ixi 

court, except a defendant’s, in consequence of 
his misconduct to the salvors. The Cadk^ 85 
L. T. 602 ; 8 Asp. M. G. 882. 


Certificate for Costs.]— Although a suit for 


Hisconduct of Salvors.] — Punished by order 
to pay costs. The CaiTez ami The Boyne. 35 
L. T. 602 ; 8 Asp, M. C. 882. 


salvage might have been tried in a county court, 

•fll/i •IVl-'U'Tr/V •A.'ir +Virt rt/'.vvwt- . 


Separate Appearances,] — Wliere in a salvage 
suit, where the mate axipeared separately from 


1 the judge of the court of admiralty will certify 
for costs if it is less, expensive to try there than 
in the county court. The BeammrU €(Uth, 
40 L. J., Adm. 41 ; 24 L. T. 448 ; 1 Asp. M. 0. 
19.' ' ■; ! : 

To enable a salvor, who does not recover more 

, , ' 22—2 
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Where the master of a ship to which salvage L. T. r>4*2 ; B4 W. il. 686 ; 5 Asp. M. 0. r>SU. 
services had been given refused to go on shore 

and refer the case to the justices under 17 &: 18 Validity — Commission to Master.] — The- 
Viet. c. 104, s. 460, and caiTie<l his ship out of master agreed with a tug for towage from Sea 
the jurisdiction, and it is brought into the Reach, in the Thames, to a London whai’f, and 
adniiraltj court, the costs will be certified for. agi’eed to pay 6/. and give an order upon the- 
The Al2)ha, Lush, 89 ; 2 L. T. 521. owner of the wharf for the amount usually 

allowed by him (under the name of ‘towage”) 
Excessive Claim.] — Costs given against salvors as a premium to vessels of the kind coming to- 
where ship arrested for 5,000/. and 15/. awarded, his wharf. The service was performed by the 
The Aijamemmm^ 48 L. T. 883 : 5 Asp. M. 0. 92. tug, and the master paid the money, but refused 
Inflated and exaggerated claims dismissed to give the order on the owmer of the wharf, 
with costs. The Totc^n^ 2 W. Rob. 259. The amount actually paid by the owner of tlie- 

wharf, according to his practice, was proved : 
Trivial Claims.] — A trivial case of salvage and it was also proved that if an order, signed, 
brought in admiralty ; 5/, and no costs awarded, by the master of the vessel towed, was presented 
The Bed Mover, 3 W. Bob. 150. by the master of the tug, the money would be* 

(as a matter of practice) paid to him: — Held, 
Fraudulent Claim.]— Fraudulent salvage case that the master of the vessel had no authority 
dismissed with costs, The Svsamtak, 3 Hag. to agree to transfer to the master of the tug an 
Adm. 345, n. uncertain sum payable to the owners of the 

^ ^ vessel ; and that the court had no authority to* 

Several Issues,] — The plaintiffs having towed enforce such a contract or give damages for the- 
a vessel into greater eomparative safety, the breach of it. The J/artha,''ljiish. 
hawser then broke, and it was dangerous to take 

her again in tow. In an action for salvage Evidence of Making.] — A master of a steam 
Held, that the plaintiffs were entitled to the tug, of which the defendant was owiiei', w'as. 
general costs of the action, but not to those of employed by the plaintiff to tow his smack out 
a special issue as to damage to machinery on of a 'harbour. In so doing the smack was- 
■which they had failed. The Camellia, 53 L. J., stranded, through the negligence of the master,. 
Adjn. 12; 9 P. D. 27 ; 50 L. T. 126 ; 32AV. R. The plaintiff had on previous occasions hired 

495 ; 5 Asp. M. C. 197. , the defendant’s steam tug, and on paying the 

charge had received a receipt, upon the back of 
XIX TOWAGE which was printed a notice that the defendant 

would not be answerable for damage occasioned 
The Contract — Fitness of Tug.] — The plain- by any supposed negligence of his servants — 
tiff, a master mariner, contracted with the defen- Held, that it was a question for the jury whetlier 
dants for a lump sum to be paid him by the the contract was made on the terms printed on 

defendants, to take a certain specified steam the back of the receipts. Sifmonds v. Main, 6- 

tug of the defendant.s’, towing six sailing barges, H. & X. 709 ; 30 L. J., Ex. 256. 
from Hull to the Bra;^ils,the plaintiff paying the 

crew and providing provisions for all on board Concealment of Damage — Fraudulent Engage- 
for seventy days. The engines of the steam tug ment of Ship to Tow.] — "^eoThe Kinffaloek, 
were da.mage<l and out of repair at the time of supra, col. 658, 
the contract, but neither the plaintiff nor defen- 
dants were then aware of this. The consequence, Ferformance — Delay — Extra Pay.] — ^When a 
however, of the • engines being so defective w'as contract is entered into to tow, a vessel from one* 
that the time occupied in the voyage was point to another for a fixed sum, the tug cannot 
increased, and the plaintiff’s gain in performing claim extra remuneration in the nature of pay- 
fiis contract was much less than it would other- ment for towage in respect of a delay wliich 
wise have been Held, by Brett and Cotton, occurs during the transit without any fault on. 
L.JJ., that as the contract related to a specified the part of the tug or the tow. The yijemmeU, 
vessel, there was no implied undertaking by the 49 L. J., Adm. 66 ; 5 ?. D. 227 ; 42 L. T. 514 ; 
defendants’that it should he reasonably efficient 4 Asp. M. C. 274. 
for the purposes of the voyage, and that there- - 

fore the defective state of the engines gave the Towage Completed by another* Tug.] — An 
, plaintiff no cause of action, it- hot appearing agreement to tow from Dover to Gravesend ; 
that the engines, were' in a. worse state, when the the tug broke down, and the towage completed 
plaintiff took possession ' of the vessel than they by another tug of the same owners Held, that 
were at the time of the contract; Mohertmi y.- the original agreement was performed. The- 
Aniacon Tug mid LigHet^age 51 .L* J,, Lady Mlora Hastings, 3 W. Bob. 118. 

■ m ; 7 Q. B.-B, ; ' . , A ’ ; 

4 Asp;, ijl;* 0, 496— O^AI 'i . -.'A Agreement to Tow-‘-Bnsncoe»^M 


. that the i ^ee supra, qpL 597. 

'A,n ' ' 
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lademaity to Hirer-— EecoYery agaiast Hader- 
witers — lasaraaoe against Collision,] — 'i’he 
owner of a I'liames tug ap-eecl with the hii-er of 
the tfi insure against <lamage she. or barges 
in tow of her, wight, suffer or tlo to other ships, 
and TO indemnify the hirer in respect of any 
such damage to the extent of all moneys received 
by liim under such insuratiee. Tlie tug was 
sued tVn‘ damage (iune to a steamship at anchor 
by a barge alleged to be in ttov of the tug. The 
Iiinu' atlmiUed liahility, and paid to the steam- 
ship owner the tiniuunt <ff' the damage. He then 
applied lit the tug-owner for the moneys payable 
under a policy which had been effected by the 
tug-«»wner in pnrsu;mce of the tigreement. The 
tng-uwncr jipplied to the underwriters for the 
policy moneys. Imt they tleelined to pay, alleging' 
that the damage wa*- nut <lon(‘ by a barge in tow 
of the Tug. The tug-owner, having receive<l 
nothing under the })olicj. refused to pay any- 
thing to the hire!'. Thereupon the hirer sued 
the Tug-ownei' for breach of the contract to 
indemnify : — Hel<l, that as the burden of com- 
pelling tlie underwriters to pay did not rest on 
the tug-owner, the contract had* not been broken. 

Zfird of the I.sivis* fU L. J., Atlni. l.u : [181)1] 
■p. U2 ; 11 R. 7:35 ; 71 L. T. 92 ; 7 Asp. M. 0. 
bOO, 

Agreement by Salving Steamship to Stand 
Iby — Payment for Unsuccessful Salvage Service 
—Authority of Haster.]— The steamship ‘‘ W.” 
having found tlie steamship ‘'A.A on the 12th 
February, off Cape Finisterre, in a disabled 
coiiditiiiii, towed her off in heavy weatlier until 
the 14th F'ebruary, when, in consequence of the 
condition of the A.,*’ the master of tlio “ W.’' 
proposed to abandon her. However, at the 
request of the master of the “A..*' it was agreeti 
in writing that the ‘‘ WZ should stand the 
"A.’ as lung as ]}ossibie, and that the ’W.’ and 
owmers are to be paid for the time and towing 
alrea<ly done and to be done from the 12tii 
February, 1883.” The W.” therefore again 
took the “A.'* in tow, but on the 15tb February, 
■owing to stress of went her, it was found necessary 
to abandon lier, after whicli she \^^as totally lost. 
In an aetiotifor towage against the r>wners of the 

A.,” the court held that the agreement entered 
into by the master of the “A.” was a reasonable 
one, and one whici'i in his position of agent ex 
necessitate for his owners, he had an authoritj- 
to enter into ; and awarded the plaintiffs the 
sum of 4-Ot)/. in respect of the services rendered 
prior to ami after the agreement. T/te Alfred, 
Wellfiehl (^Otenerd) v. AdaimoR, 50 L. T. *511 : 

Condition Exempting from liability— Hegli- 
geuce of Tug Owners or Servants.] — The master 
of a steam tug, who had contracted to tow a 
ffshing smack out of the harbour of Great Yar- 
mouth to sea on the terms that his owners should 
not be liable for damage ai'ising from any negli- 
gence or default of themselves or their servants, 
after the towage had been in part performed, 
took in tow, in addition to the smack, six other 
vessels, and in consequence was unable to keep 
the fishing smack in her course, so that she went 
aground and was lost. having more than 
six vessels in tow at once, the master of the tug 
<Usobejed a regulation ■ made by the harbour- 
master of Great T'annouth under statutory 
authority. The owners of the fishing smack 
brought an action against the owners of the 


steam tug to recover damages: — Held, that the 
i loss of the smack wa.s occasioned by the negji- 
1 gence of ■ the master of the tug ; that the defeii- 
I dants'were protected from liability by the terms 
j of the towage contmet. and that the action must 
: be dismissed. The United Serrlee or f\de v. 
j Urent Tnrmnuth Steam Tia/ Co.. Ud L.J.. AtlmJ ; 

I 0 l\ I). S : 49 L. T. 701 ; 32 W. U. 555 ; 5 Asp. 
|M. C. 170— C.A. 

Collision — Implied Agreement as to Liability.] 
j — A tug while towing the plaintiff’s vessel came 
I into collision with and sank her. I’he tug w'as 
cliaitercd by .the defendants, a company, to work 
with their own tugs, and one of the* terms on 
which the company towed vessels was that they 
wouhl not be answerable for loss or damagm to 
any vessel in tow of their tug.s (whicii were 
specified by name) 'whether occasioned by the 
negligence of their servants or otherwise. The 
tug in question was not one of those S|)ecified, 
but the plaintiff! was a director of the dcfemlant 
company, ami was aware of the chartering of 
the tug : — Held, that the plaintiff must be taken 
to have impliedly agreed to employ the tug on 
the same terms as the other tugs of the company, 
and that his claim was thei'efore barred by the 
contlition. The 'Ta.'itnania^ 57 L. J., Adm, 49 ; 

Vd P. H. 110; 59 L. T. 2(rd; 5 Asp. M il 
3o5. 

Liability for Collision — Compulsory Pilot] — 
Where a steam tug towing a vessel under a towage 
contract is so negligently navigated as to come 
into collision with a vessel belonging to third 
liarties, the owuei’sof tlie steam tug are liable for 
the damage done, even if at the time of the 
collision the vessel in tow was in charge of a 
<luly-licensed pilot by compulsion of law, whose 
default solely occasioned the collision. The 
Man/. 48 L. J., Adm. m : 5 P. I). 14 : 41 L. T. 
:-351 • 28 W. R. 95 : 4 Asp. M. G. 183. 

Liability of Vessel in Tow.] — A tug with 

a vessel in tow came into collision with another 
vessel, which was seriously injureil by the tug, 
but not injured by the "vessel in tow. The 
collision might have been avoided had there 
been a good look-out on the vessel in tow, and 
bad she warned the tug that the latter was in 
danger of collision by continuing on her course : 
— Hel(l, that the owners of the vessel in tow 
were liable. The Alohe^ 57 L. J.. Adm. ‘d‘d : HI 
P. 1). 55 ; 59 L. T. 257 ; 36 Wk R. 812 ; 5 Asp. 
M. 0.300. 

Under an ordinary contract of towage, tlie 
vessel in tow has control over the tug, and is 
therefore liable for the wrongful acts of the 
latter, unless they are done so suddenly as to 
prevent the vessel in tow from controlling them. 

rh. . 

See aUo XX. Collision, post, cols. 754 seq. 

Admiralty Jurisdiction.] — The court has juris- 
diction to entertain a suit instituted by the 
owners of a vessel against a steam tug engaged to 
tow the vessel, for negligently towing the vessel 
so as to cause her to come into collision with and 
do damage to another vessel. The Unergij^ 39 
L. J., Adm.,2opL. R.3A.&;E.48; 23L.T/501 : ,/ 
18W. R.I009. VV' . : 

A damage to a vessel whilst being towed, 
caused by the improper navigation of the tug 
which was towing it, is within the Merchant 
Shipping Act’ Amendment Ac'tp 1862 (25 &■ 26 
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Maritime Lieml — Mere towage services are not 
the subject of a maritime lien. Wed r up y. irreat 
Yarmouth Steam Carrying Co.^ 51) L. •!., Ch. Ill 
43 Ch. D. 241 : 61 L, T.' 714 ; 38 W. K. 505 ; 6. 
Asp. M.C.443. 


Viet. c. 63), s. 54, siib-s. 4, notwithstanding such 
clainage occurred also through a breach of the 
towing contract, ami the owner of the tug is 
therefore entitled to the limitation -of liability 
given by that section if such damage occurred 
without his actual fault or privity* Walilherg v. 
Young, 45 L* J., C. P, 783; 24 W* E. 846 : 4 Asp. 
M. C. 27, n, 

Semble, that if the damage occurred from a 
mere breach of the contract to tow, the owner of 
the tug would not be entitled to the benefit of 


Claim for Salvage — Negligence.] — A tug under 
contract to tow' a ship is not entitled to salvage 
remuneration for rescuing the ship fi'om danger 
brought about by the tug’s negligent perform- 
ance of her towage contract. A tug agreed to 
tow a shii) from Liverpool to the Skerries for a 
fixed sum. The tug imprudently towed the ship 
in bad weather too near a lee shore, and the 
weather becoming w'orse during the performance 
of the agi’eed towage service, the hawser parted 
and the ship w’as placed in a position of danger 
aiul was compelled to let go her anchors to avoid 
being driven on shore. From this position she 
was rescued by the tug, having been compelled 
to slip her anchors and chains, which were lost : 
— Held, that the tug was not entitled to claim 
salvage remuneration, and that her owners were 
liable to pay for the loss of the anchors and 
chains. The Mohert Dixon, 5 P* D. 54 ; 42 L. T. 
344 ; 28 W. R. 716— C. A. 


Tug bound to follow Directions, and not Liable 
for Conseq[uent Danger.]-— Semble, if a tug re- 
ceives positive directions from the ship she is 
towing as to the course she is to steer, she is 
bound to obey them ; and if the ship gets into 
danger in consequence of such direetions the tug 
is not liable. Ih. 


Damage by Tug — Jurisdiction.]— The words of 
3 <Sc 4 Viet. c. 65, s. 6, ‘‘claim in the nature of 
towmge,” do not include a claim by a towed vessel 
against her tug for misconduct. The damage 
referred to by that section and by 24 &: 25 Viet, 
c. 10, s. 7, is that which results from a col- 
lision. The Bohert Pw.;?, Br. & Lush. 99 ; 32 
L. L, Adm. 164 ; 9 L. T. 287; 


Stranding of Tow— Responsibility for Course 
Set— Contributory Negligence.] — In a case of 
towage, where no directions are given by those on 
board, the tow, the tug is responsible for the 
direction of the course ; but the ma.ster or other 
person in charge of the tow is not justified in 
allowing the tug to continue unchecked upon a 
course which will lead the vessels into danger. 
The Altair, 66 L. L, Adm. 42 ; [1897] P. 105 ; 
76 L. T. 263 ; 45 W. R. 622 ; 8 Asp. M. C. 224. 

Contract to Tow— Demurrage of Tug.]— mw 
Steam Tug Co, v. MCleio^ XIV. Bemurraoe, 
supra, col. 490. 

Duty to supply Efficient Tug— Harbour Au- 
thority.]— Sec TheBatafff.,iWtvQ.iXXt\\ Ports, 
Piers, 896* v . . ‘ ,■ 

Liberty to Tow— Efifict•0C,Tn0fiarterparty^]— 

See, BmrdltHymmisXY Charter- 

ifARTT, eoL,.§l39# ] ‘ i f 
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12. ZnmZ lluUg. 

a, Danube. <S27. 

Ik Dumber. 828. 
f?. Mersey, 829. 
ce. Xev,'pnrt. S89. 

(I, Ti lames, ISHU. 

e. Tees, 835. 

f. 'iVin?, 839. 

K]. J ur'hsiiiiiJon (uul PraHlce, 
a, J'nr'siiiotiGn, 837. 

Ik 840. 

r. Debiulr oi Apperiraueo, 841, 

f/. Dro,-s Actiims — Bail — SeeiinOy, 841. 

e. i’reiimiuary Act, 842. 

f. Fiem lings, 848. 

//. iiOx-rrugatories. S4G. 
h. iDspectinn, 846, 

/. Evidence, 847. 

lies or .Bail .Insufficient. 8r>0. 
li. Generali Y. 87)1, 

/. Co.sts. 

i. Generniiy, 855. 

ii. Oom])iilsory Pilot, S5(). 

iii. .inevitable Accident, 858. 

iv. Both VesseLs in Fault. 859. 

V. A])peal 860. 

Yd. .High Court or CoiintY Court, 861. 

vii. Eeference, 802. 

viii. Security for Costs, 804. 

1. Xegligexce. 
a. G-eneraliy, 

Contributory Hegligenee at Common Law.] — 
in an action for running down, a ship neither 
fiarty can recover Yvhen both are in the wrong ; 
l3ut the plaintiff may recover, although he miglit 
have prevented the collision, provided that lie 
Yvas in no degree in fault in not endeavouring to 
prevent it. VetiHuU v. Garner, 1 Car. A 31. 21 ; 

.. '.3/T,yr. SB. ... ' ■ ■ 

A p.laintilf cannot i-ccovor unless the injury is 
attributable entirely to the fault of the defen- 
dant ; if he was partly in fault, but the plaintiff 
might with care .have preventerl the accident, lie 
cannot maintain his action. Vanderplanh v. 
Mnier, 3L cS: 3.L 109. 

The question is, whether the plaintiff by his 
negligence or inii'U’oper conduct substantially 
contributed to the occurrence of the injury od' 
Yvhich he complains ; not to the amount of it, , 
but to its occLiiTence. SiJh Y.llnacn. 9 Car. & P’ ; 
601. 8. id, The Lmhj Anne, 15 Jur. 18. 

Jf ill an action for the negligence of the defen- 
dant's servants in managing a barge, so that the 
plaintiff’s barge was run down, it appears that 
the accident happened from circumstances Yvhich 
jiersons of competent skill could not guard 
against, the plaintiff will not be entitled to 
recover : nor will he if his men had put his 
barge in such a place that persons using ordinarj^ 
care Yvoidd run against it ; nor if the accident 
could have been avoided but for the negligence 
of the plaintiff's own men, in not being aboard 
his barge- at the time Yvhen it Yvas lying in a 
dangerous place. Lueh v. Seward, 4 Car. & P, lOO. 

Before a plaintiff in a collision cause can be 
dep.nYmd of his lu'ght of recovery against a negli- 
gent defendant by reason of an act done by the 
plaintiff, wu'thout which the collision Yvouid not 
have occurred, it must be shoYYm that such an act 
of the plaintiff YY’-as negligent. The Ststem, 45 
L. J., Adm. 89 ; 1 1\ D. 117 ; 34 L. T, 338 ; 24 

11. 412 ; 3 Asp. M. C. 122—0. A. S. P., The 
infra. 


ITegligence of Hsintiff— Question for ITury.] 
— In an action, to recover damages for an injury 
occasioned by a collision betYveen tw'o Y'csseis, 
the proper question for the jury is Yvbellier the 
damage w'as occasioned entirely by the negli- 
gence or improper conduct of the defendant, or 
whether the plaintiff himself so far contributed 
to the misfortune b}" his own negligence or want 
of ordinaiy aud common care and caution, that, 
but for such negligence or want of ordinary care 
and caution on his part, the misfortune Yvould 
not have happened ; in the first case the plaintiff 
would be entitled to recover ; in the latter not, 
as, ]>ut for his own fault, the misfortune could 
not have happened. Twff v. Warman, 5 C. B. 
(N.S.) 573 ; 27 L. J., 0. F. 322 ; 5 Jur. (X.s.) 222 ; 
0 W, E. 693— Ex. Ch. 

"Verdict for Seduced Damages.] — A jmy 

found that the phuntiffs’ barge Yvas sunk partly 
by swell caused by the defendants’ steamship 
naYugating at too high a rate of speed, and 
partly becMu.se she was not properly trimmed, 
and gave damages for less than the total loss 
Held, that the verdict was properly entered for 
the ])laiiitiff’s, and new trial refused. Sneitk v. 
JJohmm, 3 Man. A G. 59 ; 3 Scott (x.E.) 336. 

Overloading — Swell from Steamer.] — In 

an action against the captain of a steam vessel 
for swanqiing a loaded w'heriy on the river, by a 
swell produced by a too rapid .rate of passage, 
the jury, to find for the plaintiff, must be satisfied 
that the mischief was occasioned by the swell 
alone ; and if they think it doubtful whether it 
j was or not, or think that the plaintiff contjibuted 
I to the injury he sustained by his own improper 
! conduct, either in mismanaging or overloading 
: the. boat, they must find their verdict for the 
defendant. Zierford v. Large, 5 Car. & P. 421. 
8ee also The Latuvier, jVetherlandn Steamboat 
Co. V. Styles, post, col. 691, 

Hew Trial.] — If a vessel is damaged by another 
running foul of it, and the jury linds a verdict 
for the plaintiff, the court will not send the case 
tor a new trial, because there may be some 
ground to believe that the plaintiff was negligent 
in navigating his vessel as Yvell as the defendant. 
Collinson v. Larkins, 'd Tauiit. 1. 

Passenger — Whether he may Eecover where- 
his own Ship in Fault.] — ^One Yvho sustains an 
injury from a collisioir with a vessel cannot 
maintain an action against the OYvners of such 
vessel, if negligence either on his uYvn part or 
on the part of those having the guidance of the 
vessel in which he is a passenger conduced to the 
accident, and such injury might have been 
avoided b}^ the exercise of reasonable care on his 
part or their part. Tlwrogood v. Lryan, 8 C. B. 
115 ; 18 L. J., C. P. 336. Overruled, The Bernina,, 
infra, col. 087. 

One Yvho sustains an injury in a collision can- 
not maintain an action against the owners of the 
vessel if negligence on his part or on the part of 
those in charge of the ship in Yvhich he is a ’ 
passenger contributed to the collision. CattUn 
V. mUs,S C. • ; : — , ■ - .. 

A passenger on board a steamboat Yvas injured 
by an anchor falling upon him in a collision 
caused by the fault of the other ship Held,, 
that the passenger could recover, although the 
injury was caused; in paid, by his own negligence 
in being where he ,waSj or by the negligence of 
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the people of his own ship in stowing the anchor ami the other ship be: 
where it was. Greenland v. CJiaplui^ 5 Ex. 243 ; condition continues h 
19 L. J., Ex. 293, ing is the result of 

A passenger and an engineer on board the Aimo and The Amcl 

'‘•Bnshire” w'ere killed in a collision between 707 ; 2 Asp. i\I. C. 96- 

tbe “Bernina” and the “Busbire,” caused by 

fault in both ships, but without fault on the ^ot taking a Tuj 
part of the deceased -Held, that their repre- anchors in Dover bay i 
sentatives could recover full damages against the employ a tug, until tc 
owners of the Bernina,” lliorof/ood v. Bryan, parted, and she damn 
su-pra, overruled. The Bertiina, Milh w Arm- Held, that she was lu 
^<itTonr{. ,57 L. J., Adm. 65 ; 13 App. Cas. 1 ; 58 703 : 7 Asp, M. 0. 47. 

L, T'423 : 36 W. E. 870 ; 6 Asp. M. C. 257 ; 52 
J. 1>. 212— H. L. (E.) Dolphin Damaged 

ness.] — A steamship, i 

Eemoteness of Plaintiff’s Negligence.] — A side a pier, overturn C( 
plaintiif cannot recover for mischief done to his dolphin ought to ha 
ship by its being struck by the defendant’s ship that the steamship w 
in consequence of the latter being improperly 44 L. J., Adi 

managed, if it appears that the plaintiffs ship 

'V'as improperly managed, and that such improper Collision^ caused h] 
management directly contributed in any degree proper Position of ott 
to the accident, however much the defendant an action for daraagct 
may also be in fault ; though, if there is iicgli- a man iu a boat killetl 
gence on the part of the plaintiff only remotely ship, the jury found 
connected with the accident, the question is, rashly in anchoring tl 
whether the defendant by ordinary care and (2) that if a proper 1 
skill might have avoided the accident. Dowell the steamship the be 

V. General Steam- jTarhfation Co,, 5 El. & Bl. 195 ; Verdict for plaintiff. 
26 L. J., Q. B. 59 ; 1 Jur. (K-.S.) 800 ; 3 W. E. the ground that the c 
492. And see General Steam Navigation Co. v. negligence to the c 
Morrimn, 13 C. B. 581 ; 22 L. J., C' P. 178 ; 17 verdict w^as not inco 
Jur. 673 ; 1 W. E. 330. 'The Jane Bacon, 27 of fact, the want of 

W. K. 35. of collision, and the 
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skill. C‘xercisin<4' a reasonable foresight, 'vvoiikl use ] Duty of master or officer to be on board in bad 
to avert ihiiiger in the circumstances in which he weather though the ship is at moorings in the 
may happen to be placed. Ih, river. Th4 Keplei\ 2 ,P. D. 40, n. 

„ ^ ^ ^ ^ And to take charge wdien a shi|> is approach- 

Dnty of Harbour-master Bamage caused by risk of collision. The ^ Indeueiidenee, 

.Sunken YesseLJ— Ihe D., jd consequence of the middox y, Tisher, 14 Moore, P. G. iOB ; Lusli. 
sole^tlehudt et her master an< I crew, had sunk in 270 : 4 L. T. 55S ; 9 W. li. 587 ; The Khedive., 
the Ihaines, aiulbad become a wreck obstructing Stoommrt MaaUcJiapvy Ketherhnid y. P. A 0. 
the navigati(ui of the nrei*. Her mate sent a 52 L. J.. Adm. 1 ; 5 App. Cas. 870 : 42 L.T, 
message h) ihe harbour-master at G. to inform OlO ; 29 W. R. 178 : 4 Asp. M. C. 507--.T-I. L. (E.) 
Inm ot the accMcnt, who said that he would In fog there must be sufficient strength at the 
cause the wreck to ]>e lighted. A few hours wheel to put .it hard over at once. The Kuropa. 
■ntiorwaixls, the wreck not having been lighted, a 14 Jur. 027. 

vessel. wLiInan any fault on the part ot those on Whilst a barge was by night lying astern of a 
o^>ard her, cauie in t(» coliisioii witli the wreck ancl steamship, in a dock, the latter moved her pro- 
sustainod damage. An action of damage having peller and cut a hole in the barge. It appeared 
been instituted on bduiil of the owner of the that there W'as no one on board the barge at the 
damage! i yt'ssel against die (jwners of tlie .1)., the time of the accident. In a collision action : — 
judge at. tae trial, refused to admit the evidence Held, that although the steamer was to blame, 
showing that the mate of the D. had sent a the barge was also to blame for not having aiiy- 
nicssage to the hai’bour-master, and that the one on board of her, as, had there been, tlie 
latter had promised to light the wreck: — Held, collision might have been avoided, and in any 
that the evidence was wrongly rejected, that the event the barge might have been beached liefore 
collision ha( I not been cause! I by the negligence sank; the plaintiffs therefore could only 
or the owners oi the wreex. and that they were recover half their damages. The Scotia^ 63 L, T. 
HOC liable ror the damage done. The Pouijlaa, 304 ; 6 Asp. M, 0. 541. 

\r' ^ action for the negligence of the defen- 

■n Asp. M. C. la C. A. dant’s servants in managing a barge so that the 

« • -r t. .L . « . ■, plaintifli's barge was run down, the plaintiff 

eg igence Causing Boss but not Collision, j— ^y|p entitled to recover if the accident 

^ .>nrge 111 the Ihaines by her own tault j could have been avoided, but for the negligence 
stjiick a schooner iusl 1.0 .a buoy, ihe schooner, 1 of the })laintiff's oum men in not being aboard 
•coTitraiy to the 4 iLiiies, had her anchoi- barge at the time when it w^as lying in a 

hanging from her hawse pipe in such a jiosition dangerous place. Leech v. Seivurd, 4 Car. A P. 
that It pierced the barge, which tilled and sank. pKp 

But for rlie improper position of the aiidior the a collision occurred in a docli l;»erwoen a tug 

• aige uould not have beoii 111 jurecl Held, that ^ barge that was moored head and stern 
both wjssels Were in tank. Jhe J/firf/arct, .50 alongside the dock wall. It wms contended, on 
i; p rmf’, V A behalf of the tug.tliat the barge was guilty of 

.A. ; t: Asp. yj t. C . A. negligence in not having any iieuson on board : — 

A baige ni tiie Iliames came into collision ; Held, that, whether that was so or not,, the 
^Mth a ling’, carrying away her aiichor, in a j pi.esencc of a person on board would nor, have 
position torbidden by by-laws, and in conse- j prevented the collision or minimized its effects, 
quencG ot the aiichur being 111 that position the | that the tn,g was therefore liable. The 
barge was injured Held, that, notwithst anding Seotia (supra), distinguished. The Momet, 
the improper position of the anchor, the brig!pi.g92] p. 30I ; 1 R. 549: 68 L. T. 286 ; 7 Asp. 

•coMiers were nor liable, it The barge substantially j M. C. 262. ” ’ x 

■contributed to the coliision. as_^ ilistiriguished i jt is tlie tluty of a sailing smack during the 
from the aniouin of t ae k'ss. Mh v. j q-jy to have more than one hand on deck, and 

w J he Otpr^jj Ai/uj, where a collision occurs between her and another 

q i smack, the primary cause of which is the wrong- 

i fill manoeuvre of *the other smack, she will also 

b. In Particular Cases. i’® •''PP®g’s, 

Gvo hands on deck they might have taken means 

i SiiiTieieneu of fr/vr obviated the other’s wrongful nianceiivre. 

• • The General Gordon, 68 L. T. 469 ; 7 Asp. M. C. 

For a sailing barge .in the Thames two hands 317— H. L. (E.) 

:are enough. The Minna. L. R. 2 A. & E. 97. 

in dock or iKubour it is enough to have •• ^ j 

•sufficient hands on hoard to tend her under ^puti>. 

ordinary conditions of weatlier. The Exeehior, Coast of Ireland.] — An Atlantic steamship 
Adm. 54 ; L. H. 2 A, & E.268 ; 19 L.T. proceeding at full speed on a dark night thirty- 
S7 ; dhe Putrioifo and The Rival, % lu.T. '^01. live miles off the coast of Ireland, came into 
A ^'cssel on her trial trip is not required to eollisioii with and sank a barque, wdiich was 
have on board her full complement of officers sailing in the same course with itself. In an 
and men, provided she has crew sufficient to action for damages brought by the owners of the 
w’ork her safely. Clyde Navigation Co. v. barque : — Held, that, having regard to the state 
•clay.^ 1 App. Gas, 790; 36 L. T. 379; 3 Asp. of the night, and the probability of there being 
M. G. 390, other vessels in the way, the steamship was pro- 

A now' steamer, not yet out of the biiildeai-s’ ceeding at an unjustifiable rate of speed. The 
hands, ivas sent on a trial trip, manned by a City of Rrookkpi', IP. D. 276; 34 L. T. 932 ; 24 
sufficient number of men to work the ship, but W. R. 1056— C'. A. 


Mersey,] — ^A steamer going- ten knots an hour 
on a dark night, up , the .-Horse Channel, at the 



— Held, that the steamer was in fault for the One hand not sufficient look-out for a steam- 
collision. which ensued, for not having stopped or ship in thick weather off Dungeness. J^ie Ger-^- 
eased her engines when she made out the other mania, supra. 

vessel, and that maintaining such speed -was Aliter, in the Clyde in daylight. Clyde NavU- 
unwarrantable. The Despatch, Swabey, 13S. (/atioii Co, v. Barclay, 1 App. Gas. 790 ; 36 L. T. 

; : 379 ; 3 Asp. M. C. 390. 

Excuse — Carrying Mails.] — It is no excuse for It is the duty of a ship dro])pingup the Thames, 
a vessel steaming at the rate of twelve knots, on in the neighbourhood of the docks at uiglit tO' 
a dark night, through a fair way, where vessels have a look-out astern, and tow^arii an approach- 
are accustomed to anchor, that she was under ing vessel bound down of her presence. The.’ 
contract to carry government mails at the rate Btno, 11 R. 679 ; 71 L. T. 3-il ; 7 Asp. M. G. 
of thirteen knots. The Ywid, Swabey, 88 ; 4 506. 

W. R. 5()4. 8. 0. in P. C., 10 Moore, P. C. 472 ; Unless there is apparent danger, it is not the- 
4 W. E. 755. duty of a vessel ahead to look out for, or show a 

light to, vessels following in her w^ake, so as tO' 
General Rule.] — Those who navigate a public make her guilty of contributory negligence in 
river at too great a speed, or negligently, are as the event of a collision between her and one of 
much liable as if the death \vere caused by such vessels. The City of Broohlyn^lY.D.^lici; 

negligence on a highw^ay on land. Beg. v. Talor, :-i4 L. T. 932 ; 24 W. R. 1056 ; 3 As]). M. C. 236' 

9 Gar. & ?. 672. — G. A. 

A tug wnth ship in tow must keep a look-out 
Swell raised by Excessive Speed.] — A steam- for her tow as well as for herself. The Jam- 
ship held in fault for raising a swell by going too Bacon, 27 W. R. 35. 

fast in the river and thereby .sinking a barge. It is not necessarily negligence for the look- 
Thc Batarier, Kctherlands Steamsh ip Co. v. out of a vessel up the river not to report a vessel. 
Styles, 1 Spinks, 378 ; 9 Moore, P. C. 286. S. P., coming out of dock. The Calahar, 3Ioss v. 

Lxtmford v. Large, infra, col. 701. Afrie^in Steamsh-ljj Co., L. R. 2 P, C. 23S ; ID 

L. T. 768. 

Crowded Channel.] — A steamship, proceeding Before going about a ship must see that she cart: 
at an improper rate in a channel crowded with do so without damage to other ships. The Allan 
ships, incurs the responsibility of damage occa- axid The Flora, 14 L. T. 860. 
sioned by her being unable to keep out of the The master is not criminally responsible for a 
way of the sailing vessel. The Germania, 21 collision caused by want of look-ont. 

L. T. 44 — P. C. Affirming, 37 L. J., Adm. 59. Allen, 7 Car. <Sc P. 153. 

Heavyrosponsibility of steamship going twelve- 
EisMng Ground.] — In the case of a cutter with or fourteen knots in frequented ■waters at nisht 
her trawl down, and a ship under sail, the pre- as to look out. The Londonderry, 4 Kot. of Gas., 
sumption is against the latter sailing at six and a SuddI. xxxi 

_ J.!. - 1 Jr 


roa,d^teads, orjn.bad weather.. 


'l-i. / ‘’-i' - '•! ' '' 
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lit ; The Si'mf., 2ti L. T. 670 ; 1 Asp. M. C. 318 ; 

7'Iie EJohenharn. 3o L-. T. 13(5: 2 Asp, .M. C, 
213 — rr C. And sev cases iiifnij cols. 703. 704:. 

Bringing up in a Bairway.]— A ship will not 
necessarily be held in fault for''n, collision causal 
}:>y her havinjr improjierly bi’oinjrht up in a fair- 
way, if fotr or other reasonable cause compelled 
her to do SO'. 77in Ji jobeklia rnA^^-^ T. 1,‘hJ; 2 
Asp. .M. (.’.^213— P.b. The JffiauJr/imia (fog), 


Thames brought up in a })iace wliere she ^^■as 
exposed to the swell of steamships, and was 
Thereby sunk Held, that she wjis alone in 
fault. The JJnke of Coenwall, 1 Pritch, Atl 
Digest, 301. 

A shi|’) brought up in an exposed position does 
not thereby contribute to a collision caused by 
another ship driving in to her. The J)e,spaiefi^ 


^ Duritig a very violent gale a brig adrift in the 
Tyne drove down on a steamer winch was lying 
properly moored to mooring-buoys placed there 
by the harbour authorities. On the brig striking 
tlie steamer, the ring of one of the buoys was 
carried away, and the steamer got adrift and 
drove down the river, and ultimately came in 
contact with and diti damage to a ban'|ue. whose 
owners instituted a cause of damage against the 
steamer in the county court, to recover for the 
tiamage done to their vessel by the steamer. At 
the hearing it was proved that the chain cables 
of the steamer had been unbent at tlie time she 
got ath’ift, and that no h)ok-oiit had previously 
been kept on deck, though it was known tlnit 
the weather was getting worse : — Held, that a 
defence of inevitable accident, set u]) by the 
owners of the steamer, was not sustained, and 
that the steamer was alone to blame for the 
collision. The IHadda^ 43 L. J,, Adm. 31 : 2 
P. lx 3+. 

When the captain of a steamer,' u})on a vessel 
being reported ahead, immediately gives orders 
to stop and reverse, but is unable to stop the 
way i)f his ship in time to }>revent a collision, he 
is not proved to have been guilty of negligence 
because he <lid not immediatel}^ drop his^aiichor. 
The C. M. Palmee and Zarnthr, Ti/ne Steam 
Shtpplmi Co. V. Smith, 29 L.'T. 120*; 21 W. E. 
702 ; 2 Asp. M. 0. 94— P. C. 

- ’Where a ship, having been moored to a buoy, 
under the sanction of the authorities in the port 
where she was, broke loose in consequence of a 
latent defect in the buoy, and, being prevented 
by ail inevitable accident from letting go her j 
anchor, came into collision with another ship : — 
Held, that no negligence could be imputed to I 


vi. Foul Berth. 

If one ship has given another a foul berth, the 
owners of the ship giving the foul berth have no 
right to demand that extraordinary precaution 
should be taken on board the other ship to avoid 
a collision. The Tlvid, 42 L. J., Adm. 57 ; 28 
L. T. 375 ; 1 x\sp. M. C. 601. 

The “ Victor”^ gave the “ Vivid ” a foul berth, 
and the ‘‘Vivid,” in swinging, came into collision 
with and damaged the “Victor.” I’he usual and 


one anchor. The. gale increasing, drove both 
ships from their anchors, w'hen tlie last ship 
came into collision with the first ship, m that 
the first ship had to be taken to the roads in a 
sinking state and beached ; — Held, that the ship 
last coming up was solely liable for the collision, 
from having given the first ship a foul berth in 
riding so close to hgr at single anchor. The 
Maggie Anmiroug v,. The Blue^ Bell, 14 L. T* 
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took up a berth in the Tyne, with the 
view of discharging cargo. “ C.” took u|) a berth 
close alongside, anti, as the tide fell, heeled OTer 
upon B./* and damaged her : — Held, that “C.” 
was responsible for the damage so received by 
The LkUltjalf^ Swabey, 117. 

The proximate cause of collision was the part- 
ing of a steamer’s cable while anchoring : — 
Held, that the steamer was to blame, for if she 
had not delayed taking measures for anchoring 
till so late at night, the collision would not have 
been inevitable. Tlw Egyjdian^ 1 Moore, P. C. 
(K-.s.) 373 : d Jur, (n.s.) lio9 : 8 L. T. 776. 

A vessel gave another a foul berth, but got into 
collision with her because of a hurricane, that 
caused her to drive: — Held, inevitable accident. 
The hint af ail and The Secret, 35 L. T. 819 ; 3 
Asp. M. C. 337. 

A vessel that grounds alongside another against 
which she falls over and so injures her : — Held, 
in fault. The Indian and The Jeme, 12 L. T. 
586 ; The JJdnhjalf, Swabey, 117 ; The hatriotto 
and The- Mi cal, 2 L. T. 301 ; and see The Vi rid, 
supra. 

A vessel bringing up so as not to swing clear 
of another will be held in fault for fouling her. 
The yorthanipton, 1 Spinks, 152 ; The Virid, 42 
L. J., Adm. 57 : 29 L. T. 375 ; 1 Asp. M. C. 601. 

In the Mersey a cable’s length is a clear berth. 
The Prlncetmi, 47 L. J., Adm. 33: 3 P. 13. 90 ; 
38 L. T, 260; 3 Asp. M. C. 562. 

A ship should not, without necessity, bring up 
directly ahead of another, so that if she parts or 
drives she cannot clear the latter. See 77/ e 
Egyptian, supra; The 2 W. Rob. ^3 

The Maqqle Armstronq and The Blue Bell, 14 
L. T. 34o; 

A ship brought up too near anotlier, and with 
one anchor only, held in fault foi* a collision with 
the other to leeward. The Volcano, 2 W. liob. 
337. 


keep a competent person on watch, whose duty 
it is to see that the anchor light or lights are 
properly exhibited, and to do everything in his 
power to avert or minimise a collision. If that 
person acts in error of judgment, when placed 
by the colliding vessel in a position of difficulty 
calling for instant decision, he is entitled to 
favourable consideration and it must be shown 
that any alternative course would have prevented 
or mitigated the collision. The Meanatohy, 
66 L. J.^ P. C. 92 : [1897] A. C. 351— A. C. ■ 

Slipping to avoid Collision.]— -A vessel drove 
against the breakwater at Falmouth and damaged 
it. She might have avoided the damage by 
slipping from her anchor in time : — Held, that 
she was in fault. The Vhla, 37 L, J.. Adm. 10, n. ; 
L. H. 2 A. & E. 29 ; 19 L. T. 89. 


viii. Getting under Way, 

Coming out of Dock,] — A ship coming out of 
dock improperly allowed herself to be caught by 
the tide and carried against another proceeding 
down the river. She was held in fault for not 
having her jib to keep her head straight. The 
UUter, 1 Moore, P. C. (x.s.) 31 ; 6 L. T. 736. 

Hauling Out of Tier.] — A vessel coming into 
a tier at Constantinople, and not hauling out 
when bad weather came on, by which means 
alone damage to the vessel alongside could be 
prevented .-—Held, in fault for damage done in 
collision with her. The Patr lotto and The Ml cal^ 
2 L. T. 301. 

A vessel casting o:ffi from her moorings at night 
held in fault for not exhibiting a light to an 
approaching vessel. TheJohnFenwieh, 41 L. J., 
Adm, 38 ; L. R. 4 A. .V: E. 500 ; 26 L. T. 322 ; 1 
Asp. M. C. 249. 

In Bad Weather.] — A vessel getting under way 
unnecessarily in bad weather or darkness ami 
thereby doing damage, .will be hehl in fault. 
The Carrier Do re, Br. & Lush. 113; 2 Moore, 
P. C. (N.s.) 260 : 19 L. T. 768 : The Bonmla, 
Swabe3% 94. 


vii. When at Anchor or Moored, 

In Heavy Weather.] — A ship that drives •when 
at anchor because her yards liavc not been sent 
down, or because she was not properly tended, 
will be held in fault for a collision so caused. 
The En'ccUior, 37 L. J., Adm. 54 ; L. R. 2 
A. & E. 268; 19 L. T. 87; The Chrldiana,! 
Moore, P. C. 160 ; The Peerlecs, Lush. 30 ; The 
Muhy Queen, Lush. 266. 

Or w'here the collision is caused by her not 
having moored, .when she ought to have done so. 
The Gipny Xing, 2 W. Rob. 537. ' 

Insufficient Gfround Tackle.] — A ship will be 
held in fault for a collision so caused. The 
MauaehusLdts, 1 W. Rob. 371 ; The Beqyateh, 
Lush. 98 ; 14 Moore, P, C. 83 ; 3 L. T. 219 ; The 
Volcano, 2 W. Bob. 337 ; Allen v. Quehec Ware- 
houiie Co,, 56 L. J,, P. C. 6 ; 12 App. Cas. 101 ; 
56 L. T, 30 ; The William Tell, 13 L. ,T. 13, 

Duty to Shift Berth where another Ship 
Endangered. ]— See The Wohuni Alley, 38 L. J., 
Adm. 2B ; 20 L. T. 621 ; 'The Beqyateh, supra. . 


Obstruction by Ship at Wharf,] — A. was pos- 
sessed of a wharf and of a ship lying there, 
whose mast projected over tiie river, B. nioore<l 
his ship at an adjoining wharf with her bowsprit 
overhanging A.’s wdiarf. On the tide falling^ B.*» 
bowsprit struck A.’s mast, and carried it away : 
Held, that B. was not liable. Dalton v. Denton, 
1 0, B. (N.s.) 672. 


aich precautions being in the 
circumstances, no more than reasonable. It is 
Duty to Avoid Collision, if possible — Duty of their duty to have a tug in attendance on a launch 
Colliding Vessel,] — When a ■yessel under way iii the Mersey, decorated so as to indicate that a 
comes into collision with a. vessel at anchor launch is imminent, and, if necessary, to warn 
exhibiting a proper light, the pUus is on her to approaching vessels. The George Moper or Ben- 
justify 'her conduct She cannot be. excused tineh Steamship Co, v. Potter, 52 L. J.. Adm, 69 ; 

shown that shnhaci n0fc’a,$uffi0ient'.,8'P..I).,.119. ; 49 L. T, 185 ; 31 W: R. 953 ; 5- Asp. 
the vessel At anchor Is also 
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In the river to .eive notice of a ianncb : The Fnlhland etud The Karlgater^ 1 iMoore, P. C. 

taking place, it is customary to have the ship ' (n.s.) 375) : 'Br. & Lush. 2<M ; 9 Jur. (x.s.) 113— 
(iiessed in tiags toj- an hour ar more before high j P. C. 

wafer (about which rime the laurich rakes place) ; I If she misses, stays it is the duty of those on 
to nave tugs, one at least also dressed in tiags. : board to get her under command as soon as 

l)iyingahout8oiiHdinud)Ld\nctbelainich infroiu ipossible. The Khiqdon.hj4he^Sea, 3 W. Rob. 

or the yard where the ship is lying. Wiien in 152 : The Lahe iif. Vlair and The Undericnter. 


hiiiHt'hing a vessel the usual inecnutioiis and the 
usual general notice havel'jcen given, the persons 
in <*harg<i of tlie launch have done all thev are 


2 App. Gas. 389'; 36 L. T. Ur> ; 3 Asp. M. C. 361 
P. C. 

A ship wliose duty it is to keep out of the way 


icfpiiivd to do l>y law, 77/e (rlen/ju/'r/f, 43 .L, J., . must not stand so close to the other before goiii: 


* “ ni' L, T. 341 ; 23 W. R. about that, if she misses stays, a collision is 

^ ! inevitable. 7'he K/n/jxtond/if-the-^Sen, 3 W. Rob. 

W lien a vr-ssel is launched in a river, the law ; 152 : T/zc JAi/dfc, Swabev, 61), 127; 10 Moore, P. 0. 
casts upon the persons in duirge of the launch ' 467 ; noin. Bate/i v. iJoii Fahlo Ser<u 4 W. R, 
t ne obligation of conducting the launching opera- | 708. 


tioiis with the utmost ]>recautions, and of giving 
such notice as is reasonable and sufficient r(» 


As to the duty of a ship working to windwai’d. 


to‘v\ of^a tug, came into collision with the ‘'Anda - 1 Im^v Si, Clair and The Tj/iderwrlte/% supra, 
iusian. which was being launched from a ship- i 
building yard. The yard had not been in. use | 

for some time The - Andalusian ” was proper^' | xi. , 4 ,.^ „f ^ther Ship. 

decorate*!, but gave no other warning to vessels ^ 

passing <luring the launch : — Held, that the When one ship is, by the impropier navigation 
Ainialusian ” was alone to blame, Ih, of a second ship compelled to alter her course, 

^ M here a launch was about to take place in the and so does damage to a third ship, the ship 
river IMersey at high water, and the usual general which compelled the alteration of course is 
notice had been given, and the launch was dressed liable for the damage ; and that iiabiiityremains, 
witl'i flags and all usual precautions taken, and | if the damaged ship was not actually negligent, 
in due time before the launch a tug procee<lcd i even though by taking another course she might 
to a vessel lying at anchor off the place wliere the | have avoiited the collision. The Shten/, 45 L." J.. 
launch was about to take place and wai’iied her | Adm.39 ; 1 P. D. 117 ; 34 L. T. 338 ; 24 W. R- 
thereof, and subsequently in sufficient time , 412. 

offered to tow her out of the way ; but, owing to ■ A steamship meeting three barges was com- 
the coTuluet of those on board tiie vessel at : polled by the negligent management of the fore- 
anchor, whose pilot was aware before she anclioreil | most barge to take a course which brought her 
that the launch was about to take place, that | into collision with the other two barges Held, 
vessel was still in the way, when the launcli, j tliat the owners of the first barge were liable to- 
which was delayed as long as it was prudent to . those of the other two barges'” for the damage- 
do .so. took place, and the launch struck the ■ <lone by the collision. Ih, 
vessel and sank lier : — Held, that the owners of ! A vessel which, having performed her own 
the launch had taken every possible precaution ■ <luty, is thrown into immediate danger of collision 
ami were not to blame for the collision, and that j by the wrongful act of another, is not to be held 
the vessel at anclior was alone to blame. 77/ c;? * liable if at that moment she adopts a wrong' 


Cachnpool, 7 P. I). 217; 46 L. T. 171; 4 Asp. ' maiieenvre. Ah;*, 36 L. T, 576 ; 22 W. R. 3tP 
M. C. 502, I 2 Asp. M. C. 264— P. C. The Ih/tvell Castle,, 

8»emble, a vessel at anchor in the track of a . 4 P. I), 219 ; 41 L. T. 747 ; 28 W. k! 293 ; 4 Asp., 
vessel about to be launched is bound to get out ' 31. C. 207 — 0. A. 
of the way of the iaimeh if she has hatl warning ■ 

of the launch in due time and facilities for ! Does not Excnse.l-One who can avoid a 

(^^ucii as ji tug : collision made imminent "by the fault of another 
( ffuing and being to tuw her) are afforded ; bound to do so. The Jane Baemi, 27 W, R. 
by those m charge of the lauiK^u Ih, .' 35 ^ 

A tug steamer, when being launched in the : ' ' * 
i-h-er pias rail steni foremost iuto the starboard I other Ship crossing Bows.-;— A steamship. 
Side ot a streamer passing down the river, «nid i striking a barge held not to blame, her mainmtvfe- 
negligently being at that place : Held, notNvith* | having been caused by a third ship wrongly 

standing the steamer s negligence, the tug might, i cimsing her bows. The 'Thames, 32 L. T. 343"; 

by ordinary care, such as giving a signal before | 2 xVsp. AL C. 512. S. V,, The Sehwa/i and The 
launching, nave avoided tiie consequences ot such i Alhano^ infra, col. 706. 


by onlinary care, such as giving a signal before 
launciiing. have avoided the consequences of such 
negligence, and tliei-efore, both being to blame, 
• half the damage only was payable by the tug' 
I'he V /Tiled States, 12 L. 1’. 33 — P. C. 

X. Goimj Ahimt, 


xii. Yarions Cases,. 

Small Craft and Heavy Skips.] — Heavy ships 
have no right in law to require small oi'aft to- 


- t-^P- „ Moving;:PropeUer_itt.aoek.;3— A.simaiship^w^^^ 

Aad'to stay rather than wear, if possible, held lit fault Jot iClajBB^hg;,.S;bairg^i 
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to do so without heaving to. The Thames, 5 
C. Kob. 845. 

A ship approaching another for' the purpose of 
speaking her, or for other purposes, does so at 
her own risk. The BcUeropho)i, 44 L. J., Adm. 
7 ; 83 L. T. 412 : 3 Asp. M. C, 58. 

Where Eisk of Smelliag the-Oirotiiid,]' — Where 
a steamer is navigating a reach in which there is 
a risk of her smelling 'the ground, it is her duty 
to be under such control by occasionally stopping 
her engines or otherwise, so that she may be alile 
to avoui collision with other craft in case she does 
smell the ground and fails to answer her helm. 
The Balph Creyhe, 55 L. T. 155; 6 Asp. M. 0. 


moored astern of her by moving her propeller 
The Seotui, 63 L. T. 324 ; 6 Asp.^M. G. 541. 


On Fishing Grounds.] — Extra precautions are 
required when passing over. Mitrphy v. Pal- 
yrai'e^ 21 L. T, 209 ; The ^hargaret and The 
Tuscan, 15 L. T. 86. also The Pacific, 53 

L. J., Adm. 67 ; 9 V. D. 124 ; 51 L. T. 127 ; 83 
W. E. 124 ; 5 Asp. M, C. 263. 

Warping down the Thames against the Flood.] 
—See The Hope, 2 W. Kob. S ; The Trklcnf, 1 
8] links, 217. 

Dredging with Anchor. ]—Duty as to under 
•certain circumstances. The AgnadUlana, 60 
T.,. T. 897 : 6 Asp.M. C. 390 ; The Balph Cnnjhe, 
.55 L. T. 155 ; 6 x\sp. M. C. 19. 

Dutv to show a liirht astern when (Ircdgirm. 
The Indian Chief, J., Adm. 25; 14 P. i>. 
•24 : 60 L. T. 240 ; 6 Asp. M. C. 363. 

Butydio wait^under the Point ^when-lSTavigat- 
ing a winding Eiver against Tide or Stream.] 
— In an action for collision between ' two vessels 
under steam in the river Scheldt, it appeared 
that the vessels were proceeding in opposite 
•directions, the one up and the other down the 
river, and that the vessel going up the river -had 
the tide against her. The collision took place at 
,a strong bend, of the river. It did not appear 
that any positive rule had been printed and cir- 
culated with regard to tlie navigation of the 
river ; but, by the practice of navigation there, 
it was the duty of a vessel navigating against the 
tide to wait until a vessel coming in the opposite 
direction had cleared her at the bend : — Held, 
upon proof that the vessel navigating against the 
tide had disregarded this practice, that she must 
be taken to have been to blame for the collision. 
The. Tdlahot, 15 P. D. 194 ; 63 L. T, 812 ; 6 Asp. 

M. C. 602. S. P., The Smyrna. 2 Moore, P. C. 
<K.s.) 447 ; 10 Jur. (N.s.) 977 ; il X.. T. 74. 

Assisting Helm with Sail.]— A ship held in 
fault for not setting an outer jib to assist in 
turning. The Ulster, 1 Moore, Ih C. (lir.s.) 31 ; 
4 L. T. 736. 

Where the helm alone will not take a ship clear 
•of the other it must be assisted by handling 
sheets and braces. The Lady Anne, 15 Jur. is"; 
The Stranger, 6 Kot. of Gas. 36 : The Mnrpesia. 
8 Moore. R C. (X.S.) 468 : I.. K. 4 P. C. 212 : 26 
L. T. 338 ; 1 Asp. M, C. 261 ; The Zadoli, 53 
E. J., Adm. 72 : 9 P. D. 114 ; .50 L. T. 695 : 32 
W. B. 1003 ; 5 Asp. M, 0. 252 : The James. 
Swabey, 55. GO ; 4 W. E. 353— P. C. 


Unusual Mode of Ifavigating-— Warping down 
Eiver.] — A vessel navigating in an unusual 
manner — warping down a river against tide — 
does so at her own risk in case of collision. The 
Hope, 2 W'. Eob. 8. 


Ship ashore in a fairway— Duty to warn 
others.] — Thol^e in charge of a vessel ashore at 
night' in a fairway are bound to ’warn others 
apiiroaching her. The Industrie, 40 L. J., Adm. 
26 ; L. R. 3 A. & E. 303 ; 19 W. E. 728 ; 1 Asp. 
M. 0. 17. 


Standing too close to other Craft,] — A ship 
belli in fault for approaching another so close 
that she could not see a third ship in time to 
avoid her. -The Zollmrein, Swabey, 96 ; 2 Jur. 
(N.s.) 429. 

So close in squally weather that, on being 
struck -by a squall, a collision was inevitable. 
The Glohe, 6 Kot. of Gas. 275. 

A steamer met at night in the river Thames, 
two brigs advancing in parallel courses from 
fifty to "sixty fathoms apart from each other. 
The steamer, instead of porting her -helm, at- 
tempted to pass between them, and thereby 
caused a collision, by which one of the brigs 
was lost. The steamer held to blame. The 
Schicalbe, 14 Moore, P. C. 241 ; Lush. 239 ; 4 
L. T, 160. 


Duty to bring up or lie fast in thick weather.] 
In weather so thick that other ships cannot be 
seen ill time to avoid tkem^a ship'^sbotild bring 
up or lie fast. The Lancashire. Ij. E. 4 A. & E. 
198; 29 L. T. 927; 2 Asp, M. 0. 202; The 
Otter, L. E. 4 A. & E. 203 ; 30 T;. T. 43 ; 22 
W. E. 557 ; 2 Asp. M. C. 208 ; The Aguadillana, 
30 L. T. 897 ; 6 Asp. M, C. 390. But as to dumb 
barges, see The Hose of England, infra. And see 


Two Tessels making for same Fort— Danger- 
ous ManoBuvre by Foremost Tessel— liability.] 

• — ^MTien two vessels are making for the same 
port, and that which is in front, regardless of the 
position of that which is behind, executes a 
manoeuvre wdiich is under the circumstances 
dangerous, the result of which is a collision, she j 5 
is not free from liability, although if the hinder- 
most vessel had reversed her engines at once on 
seeing the object of the manoeuvre the collision Dumb Barges.] — In the Thames have a right 
would probably have been avoided. SS. “ JTord to navigate all over the river in the deep w^ater 
V. SS. Sandhillf' [1894] A. C. 646 ; 11 E. channel as ^vell as elsewdrere. The Raljih Creyhe, 
144— R 0. ' ^ 55 Jj. T. 155 ; 6 Asp. M. C.^19. 

' ^ ■■ And in fog are not necessarily in fault becituse, 

• Coming Alongside to Speak.]-— A trader under- j not having anchors, they cannot at once bring 
taking to speak a fishing <;oble, both being under j up. The lUm of England, 59 L. T. 262 ; 6 Asp. 
■sail in the North 8ea, held in fault -for attempting M. C. 304, . • ' 


Eddy Tide.] — Must he known and guarded 
against. The La Plata, Swabe^’^ 220, 298 ; The 
City of Pediing. 58 L. J., P. 0. 64 ; 14 App, Gas. 
40;' 61 L. T. i86 ; 0 Asp. M. C. 396— P. 0. But 
see The Phondda, 8 App. Gas. 549 ; 49L.T. 210 : 

Asp. M. C. 114, where it is unexpected ami 
unusual. 



tk V.. .m, 


SHIPPING— XX* ColUshn 


Swell raised Ijy Excessive Speed.]— A ship 
that ])v g-oin£^ too fast in narrow waters raises a 
swell that damages other craft will be held liable 
for the damage. Thi‘ Bfitann\ i Spinks, 378. 
R on App., h Moore, P. (h 288: Smith v. 
Ihhwn., 3 Man. & G. 59 : 3 Bcotfc. (N.r.) 33G. 
Bnt see 7^n,rfortl wLamje^ 5 Car. & P. 421, as 
to tile other craft being overlatlen. 


caused by the steering gear of their vessel not 
acting in consequence of some latent defect or 
obstruction, which could not have been ascer- 
I taincd or preventetl by the e-xercise of any 
I reasonable care or skill on their part, and that 
I the collision and damage were caused i>y inevit- 
i able accident : — Held, that the onus to disprove 
I negligence lay on tlic defendants, and. therefore, 

1 that tliev must begin. The Merehant Prhwe. 

I ri892] P. 9 ; 67 L. T, 251 ; 7 Asp. M. C. 208— 

I a A. , ■ . 

M^here the issue is, whether a collision was 
caused by defective look-out or insufficient moor- 
ings, the burden of proving the sufficiency of 
the look-out or moorings is upon the vessel, 
which alone can ilo so. The John Harley and 
The Wnimm Tell 13 L. T. 413. 

In a damage cause, brought by the owners of a 
sailingves.sel against a steam vessel, it is not incum - 
bent upon them to plead that the sailing vessel, 
after observing the steam vessel, kept hoi "original 
course. The burden of proof, and therefore of plea, 
is in this respect ujion the defendant, to show that 
the course of the sailing vessel was altered, and the 
collision caused thereby. The Wed of JBmjland^ 
36 L. J. Adru. 4 ; L. R.' 1 A. & E. 808.‘ 

Plea, that a steamer overtaking a sailing vessel 
could not comply with the 17th Art. in con- 
sequence of the state of the weather, and the 
neglect on the part of those on boar< 1 the sailing 
vessel to take proper precautions to avoid a col- 
lision : — Held, that the proof of such a plea was 
;1 : — who must make out in 


. Fog— Alteration of Helm.]-—There is no general 
rule that a vessel when proceeding in a fog is not 
entitled to act with her helm, hut each case must 
<lcpend upon the special circumstances. The 
Vindomora, 11891] A. C. 1; '63 L. T. 749: 6 
Asp. U. C. 569— H. L. (E.) 

The plaintiffis’ vessel while proceeding in a 
<lense fog heard the whistle of the defendants' 
vessel about 3.^- [joints on her starboard bow, and 
thereupon starboarded her helm. A eollision. 


entirely on the steamer^ 

her defence that it was impracticable for her, in 
consequence of the state of the went he]*, to have 
seen the sailing ship in time to avoid her ; and 
that the steamer was pursuing her course at 
a reasonable speed, such weathej’ considered 
The JIannah Park and The Lena, 14 L. T. 


c. Proof of FTegrligence. 

The burden of proof lies on a party seeking 
to recover com[)ensation for damage occasioned 
by a collision, and that party must establisli that 
the loss was attributable to the neglect or default 
of the other party. The London or Clti/ of 
London, Morgan v. Slui. 11 Moore, P. 0. 307 : 
Swabey, 800 ; 5 W. E. 678, 

The plaintiff in a collision cannot recover 
where the defendant was- not negl^ent. or*where 
there is doubt as to the cause of collision — Per 
Lord Stowell. The Catherine of Borer, 2 Hag. 
Adm. 145. 

If the evidence does not satisfy the court that 
one or both vessels are in fault for the collision, the 
suit will be dismissed. The Maid of Anldand, 6 
Hot. of Cas. 240. 

A vessel, whilst being towed into a harbour by 
a steam-tug, got aground, and the defendant’s 
vessel, which was being towed in at the same 
time by the same tug, astern of the plaintiff’s 
vessel, without any active tlefault on the defen- 
dant’s part, .struck an<l damaged the [)lainriff’s 
vessel : — Held, no evidence of negligence for 
which the defendant was liable. Ilarrh v. 
Andereon, 14 0. B. (K.S.) 499. 

The owners of a ship that has been damaged 
by collision are not entitled to recover in admi- 
ralty damages against the owners of the other 
ship utiles.s the collision is proved to have been 
caused by the fault of the other shi[>. The Llgo, 
2 Hag. Atlm. 356. S’, P., The Itinerant, 2 ’W. 
Rob, 2H6, 

Burden of Proof.] — In an action of damage by 
collision, the [jlaintiffs, in their statement of 
claim, in substance allegetl that their vessel was 
at anchor when the defendants’-stcauicr ran into 
her in broad* dajdight. Tire" defendants, in their 
pleading, made no charge of negligence against 
the plaintiffs, but alleged that the collision was 


in fault, 
between 
anchor. 
318. 


between a vessel at anchor and one in motion, 
the burden of proof is upon the owners of the 


latter to prove that the' collision was not occa- 
sioned by any negligence', on their part. The 
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* up OH behalf of a vessel prima facie to blame for 
a collision, the defence, to succeed, must be sup- 
' ported by proof that eveiytliiiig was done which 
could and ought to have been done to avoid the 
collision ; and this, though the ves.sel is in some 
degree disabled, and so less manageable thaii she 
would otherwise have been. The Calcutta, 21 
L. T. 7f>8— P. C. 

Inevitable accident is that which tlie party 
charged with the damage could not possibly 
prevent by the exercise of ordinary care, caution, 
and maritime skill. The MarpeTia, S Moore. P. C. 
(N.S.) 468 : L. K. 4 P. C. 212 ; 26 L. T. BBII ; 
1 Asp. M. C. 261. 

When in a cause of collision the defence of 
inevitable accident is raised, tlie onus of proof 
lies, in the first instance, on those who bring the 
suit agaiiist'the vessel and seek to be indemnified 
for damage ; and does not attach to the vessel 
proceeded against until a prima facie case of 
negligence and want of due seamanship is shown. 
Ih. 

Two sailing vessels approaching stem on in 
such a manner as that, under the sailing rules, 
each would be bound to port, being in a dense 
fog, only sighted each other at a distance of 
about tw’O hiiiidred yards. The defendants 
vessel, having been close-hauled on the port tack, 
was then preparing to go about, and had eased 
off her head sheets. P)oth vessels immediately 
' ported, but came into collision. Only oiie minute 
elapsed between the time of sighting and the' 
collision. The plaintiff’s petition alleged, that 
the defendant’s vessel neglected to port, and it 
was stated, in answer to a question by the judge 
of the admiralty court, that the head sheets of 
the defendant’s vessel were not again hauled aft. 
On this evidence that vessel was held to blame 
by the admiralty court, on the ground that she 
had not executed all the proper manoeuvres 
which she might have executed after sighting 
the other vessel : — Held, that the collision was 
the result of an inevitable accident, the defen- 
dant’s vessel having done all that could be 
effected by ordinary care, caution, or maritime 
skill in the short space of time that elapsed ; 
and that the plaintiff, if he meant to rely upon 
the fact that the head sheets had not been again 
hauled back, ought to have alleged that fact in 
his petition as to the case of the collision ; the 
allegation of neglect to port not sufficiently 
indicating the nature of such omission. Ib. 

Inevitable accident is where the collision could 
not have been -prevented by proper care and sea- 
manship in the particular circumstances of the 
case. The Secret, 26 L. T. 670 ; 1 Asp. M. C. 
S18. 

A defendant, in order to support a defence of 
inevitable accident, is bound to show that every- 
thing was done which could and ought to have 
been done to avoid a collision. Ib. 

Inevitable accident is that wdiich a party could 
not possiblj^ prevent by the exercise of ordinary 
care, caution, and maritime skill. It is iu)t 


Amot Lyle, 55 L. J., Adm. 62; 11 P. D. 114; 
.55 L. T. 576 ; 64 W. R. 647 ; 6 Asp. M. C. 50 — 
C. A. ' ■ ■ 

In an action for damage by collision it appeared 
that the defendants’ vessel w'hile in motion came 
into collision with the plaintiffs’ vessel which 
was at anchor : — Held, that the fact that the 
plaintiffs’ vessel at the time of the collision wms at 
anchor and could be seen was prima facie evidence 
of negligence on the part of the defendants, and 
that the burden of proof was then iipon them to 
lebut the presumption of liability, by showing 
cither that the collision was occasioned by no 
fault on their }>art, or that it wms due to inevitable 
accident, or that it was solely the fault of a pilot 
who was on board their vessel by compulsion of 
law. Cl yde Karu/atiou Co. v. Barclay (1 App. Cas. 
790) considered. The Indus, 56 L. J,, Adm. 88 ; 
12 P. D. 46; 56 L. T. 376; 35 W. R. 490; 6 
Asp. M. C. 105-C. A. 

A plaintiff, whose vessel has been run down at 
anchor, may charge negligence generally, and 
the burden of proof, the collision proved, is thrown 
upon the defendant to establish his defence. 
The Bothnia, Lush. 52. 

Vessels A. and B. coming into collision while 
B. is at anchor, the burden of proof is upon A. 
to account for the collision, and the burden is 
not shifted by the fact that at such time A. 
wns drifting in consequence of a prior collision. 
The AnmpoUs. 5 L. T. 326. S. P., The George 
ArUe, 5 L. T. 290. 

Where a vessel under steam runs dowm a ship 
at her moorings in broad daylight, that fact is 
by itself prima facie evidence of fault, although 
such steamer is w'ell equipped, and both officers 
and men are shown to have been at their posts 
and on the outlook. The City of Pelting, 58 
L. J., P. C. 64 : 14 App. Cas. 40 ; 61 L. T. 136 ; 
6 Asp. M. C. 396— P. C. 

The burden is upon a ship that is under way 
to prove that she -was not negligent for a collision 
with another at anchor. The George, 2 W. Rob. 
386 ; 9 Jur. 670. 

Collision at night between ship under way and 
ship at anchor. Upon proof that the latter was 
brought up in a proper place and had a proper 
light up, the burden shifts to the other ship to 
show that she was not negligent. The Teleg raph , 
1 Spinivs, -427. 

A collision occurred between a ship tinder way 
and another at anchor. The latter was carrying 
a buU^s eye lantern showing a light only in one 
direction Held, under 25 & 26 Viet. c. 63, s. 29, 
that the burden was upon her to show that the 
collision vras not caused by the infringement of 
the statute. 8he discharged this burden and , 
recovered full damages. The Palestine, 13 W. R. 
111 . 

On Part of Ship at Anchor.] — See The 

Meanatrhy, supra, col. 696. 

Semble. In the absence of a charge of negli- 
gence against a shi}) at anchor (plaintiff), run 
down by a ship under way (defendant), the 
latter is entitled to begin. The Bottle Imp, 
42 L. J., Adm. 48 ; 28 L. T. 286 ; 21 W. R. 600 ; 
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Tempestuous weather is an excuse- for the Part of the gear, mcludiiig some portion of the 
failure to exercise ]>roper nautical skill which chain running between the wheel and the rudder, 
should be received with the greatest possible hail been recentij renew^ed, and it was admitted 
caution. Ib, that new chain is liable to stretch, but it was 

A schf?r>ner ran foul of a ship, whereby the proved that before the vessel left her anchorage 
latt.er became unmanageable. Her anchor was to proceed on her voyage, the whole of the gear 
let go, when she swung round upon ami came in had been tested and found in good order, and 
cidlision with a brig lying at anchor: — Held, that the chain had been tightened up 
that the collisimi was inevitable, those on board seemed to require 
the ship having done what they could to avoid were liable, as f 
it. The liiheruia. I .fur. tN.S.) 12-14. 

An inevitable at:cident is such as could not 
have been I'n’evcnted by the exercise of ordinary 
care, cauticai and niaritime skill. The Pladdtt, 

•IG L. J., Adm. 01 ; 2 P. 1). 34. 


.as,; occasion';,, 
■ j : — Held, that the defendants 
they had not satisfied the burden 
of proof, for, in order to support the defence of 
inevitable accident, and disprove the prirnd 
facie evidence of negligence, it was necessary 
for them to shew that the cause of the accident 
was one not produced by them, and the result 
of which they could not avoid, but the defen- 
laatent Defect. ] — The owners of a vessel are dants knew of the tendency of new chain to 
not liable lov damage, caused to anol her vessel in stretch, and therefore that an accumulation of 
a collision occasioned by the sudden breaking links at the leading wheels might possibly cape 
down of an api)aratus in which there was an jamming, anti considering the crowded condition 
inherent latent defect, in the absence of any of the river where the accident occurred, the use 
negligence in the user of the apparatus. The. — or readiness for immediate use — of hand, 
VinjiK 35 L. T. 519 ; 25 W, E. 397 ; 3 Asp. M. C. instead of steam, steering gear, was a means by 
2S5. which the result could have been .av’oided. — 

Per Fiy, L.J. : The defendants had failed to 
Disabled Vessel.] — When a ship seeks to sustain the plea of inevitable accident, as it was 
excuse her failure to comply with the sailing necessary for them either to shew what w^as the 
regulations, and with a seamanlike precaution, cause of the accident, and that, though exercising 
by shewing that such a failure was inconsequence ordinary care, caution and maritime skill, the 
of her behpg disabled in a prior collision, it is result of that cause was unavoidable, or to enii- 
material to inquire whether the prior collision incrate all the possible causes, one or other of which 
was due to her default or was the result of might have produced the effect, and sho-w with 
inevitable accident. The Kjohenhavn.^ 30 L. T. regard to every one, that the result wasunavoid- 
130 ; 2 Asp. M. <1 213 — P. 0, able. The definition of inevitable accident in 

When it is the duty of a ship to kee]j out of the The MarpeTia^ sujjra, col. 704, ap]:)roved. The 
way of another ship, bur she is unable to do so by Merchant Pri/ice, [1802] P. 179 j 67 L. T. 251 ; 
reason of being disabled in a former collision, and 7 Asp. M. G. 208 — C. A. 

the other ship being unaware of her disabled The jamming of the cable on the windlass may 
condition continues her course, a collision ensuing occur without negligence. The Peerless, Lush, 
is the result of inevitable accident. 'The Aimo, 3u. 8. F., The WlUlam. Luidsai/, L. K. 5 P. 0. 

The Ainelifi, 29 L. T. IIS ; 21 W. E. 707 ; 2 338 ; 20 L. T. 355 ; 22 W. E. G ; 2 Asp. M. 0. 
As]). M. G. OG — P. 0. And cp. tSecromhe v. IThrv/, 1 18. 

2 M. k Hob. 200. 

Third Ship crossing Defendants’ Bows.] — By 
Bing of Buoy Carrying Away.] — A vessel in reason of the improper navigation of the S.” in 
port was moored to a buoy, the use of which was crossing the bows of the ‘‘ A.,” the latter sustained 
sanctioned by the authorities, and, a storm being damage by coming into collision with the M.” 
expected, she also had her anchor ready to drop. In an action by the “ M.” against the “ A.” it was 
The mooring buoy broke and the ves^el drifted, held that the collision %vas an inevitable acci- 
She attempted to cast anchor, but -was prevented dent ; by Esher (Lord), M.E., because it had 
ine vita Id e accident. >She came into collision been })roved that something happened over which 
with another vessel which was prapeiiy moored : those in charge of the “A.” had no control, and the 
— Held, that the first vessel had not contributed effect of which could not be avoided by the 
by negligence to the collision. 7Tie Wlllmm “ greatest ” care and skill; by Fry and Lopes, 
JAndsai/, Peward Y. Lhidsa!/, L, B,. 5 0, 'BBS ; LHJ., because the accident being one which 

29 L. T. 355; 22 W. E. G ; 2 Asp. M. C. 118. those in charge of the “ A.” could not possibly pre- 
S. P., The Tetvard and The Turklstaii, 13 Ot. of vent by the exercise of “ordinary” care, caution 
Sess. Gas. (4lh ser.) 342. and maritime skill, it was inevitable with the defi- 

nition given in The Marpesda, supra, col. 704. 
Jamming of Wheel Chains.] — In an action of The Sehwan, The Alhano, [1892] P. 419 ; 69 
damage by collision, it appeared that the plain- L. T. 34 ; 7 Asp, M. C. 347 — G. A. 
tiff’s vessel was at anchor in the Mersey when 

the defendant's steamer ran izito her in broad Steam Steering Hear Breaking Down,] — A 
daylight. The defence was that the steam steer- steamship fitted with a patent steam steering 
ing gear of the defendants’ vessel failed to act in gear ran into a vessel at anchor in the Thames, 
consequence of some latent defect, or obstruction, owing to the steering gear suddenly not acting ; 
which could not have been ascertained or pre- every effort was unavailingly made to avoid the 
vented by the exercise of any reasonable care or collision. A few days before, on the previous 
skill on the part of the defendants, and that the voyage of the same steamship, the same appara- 
coliision and damage were caused by inevitable tus had similarly refused to act, but no cause 
accident. The steam steering geai: in question for it so doing could be seen on examination, 
was good of its kind ; it had never previously Large numbers of the gears 'were in use on 
failed to act, and the cause of the defect in the steamers. In an action of damage : — ^Held, 
machine, or of the obstruction in the working, first, that the. defendants were not liable for 
could not be discovered by competent persons, damage caused by the use of this apparatus 

TOD, XIII. ' ,A , 23 
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without negligence. Secondly, that the use of Under 14 & 15 Viet, c. 70, if a ship failed to 
this apparatus on the Thames after it had acted conpily with the admii-alty regulations as to 
wroiigh'" on a previous occasion, was evidence of lights, she was not hold in fault for collision 
negligence, and that the defendants were liable unless it was caused by her non-compliance, 
for tile damage caused thereby. The Mm'ojyean, The Telvgrwpli, 1 Hpinks, 4-27. 

54 L. J., Adm. 61 ; 10 P. D. 99 ; 5'2 L. T. 868 ; Under 14 & 15 Yict. c. 79, if a collision occurred 
83 W. E’. 987 ; 5 Asp. M. C. 417. by the fault of both ships, and the fault of one 

If the defence of inevitable accident is relied was the not having the statutory lights, she could 
on, and the allegation is that the ship’s steam recover half her loss, but no more, although the 
steering gear failed to act and she failed to deficient lights did not contribute to the coilisiun. 
answer her helm and so came into collision, The Saianland-^ 2 Spinks, 107. 
without negligence on the part of those on board, If there was in fact risk of collision, a ship was 
the shipowner is liable. The Indus^ 56 L. J., in fault, under 14 A 15 Viet. c. 79, for not porting 
Adm. 88 ; 12 P. JD. 46 ; 56 L. T. 376 ; 35 W. E. her helm, even if the master did not -‘perceive” 
490 ; 6 Asp. M, 0. 105. And see The IFarhworfh, the risk and ought to have peioeived it. General 
53 L. J., Adm. 65 ; 9 P. U. 145 ; 51 L. T. 558 : Steam Kav'Hjation Co. v. Mann, 14 C. B. 127. 

33 W. E. 112 ; 5 Asp. M. C. 326 — C. A. In summing-up in a case of collision between 

a barque and a brig at anchor, the judge told the 
Whistle not Heard.]— It was proved at the jury that if the collision was caused wholly or in 
trial that a fog-horn was blown on the “ Z.” but part by the brig not having a light at the mast- 
not heard on the “I.”: — Held, that this was not pead in accordance with the admiralty’’ regula- 
prima facie evidence of negligence of those^ on tions, the defendants, the owners of the barque, 
the “I.” 77/.^ .£%.sm,46 L.T.840 ; 4 Asp.M. C.540. were not liable; and that the substantial 
The fact of a steam-whistle alleged to have question was, whether the brig had a light 
been blown in a fog not being heard by those on exhibited or not. Verdict for the plaintiff, the 
an approaching ship is not necessarily proof that owner of the brig. Upon an application for a 
there was a bad look-out on the approaching new trial: — Held, that the judge’s direction was 

ship, as the direction in which and the distance nght. Wluttel v. Crawford, "4 W. E. 654— 

from which the sound would be heard is uncertain, pjx. Ch. 

The Rosetta, 59 L. T. 342 ; 6 Asp. M. G. 310. 

Vessel Disabled by prior Collision.] — Where ii. Under 17 & 18 Viot. c. 104. 

a vessel whose duty it is under the regulations to ^ ,, ^ p n. . 

keep out of the way is unable to do so by reason ^ held in tault fo^’ ^ collision 

of damage received in a prior collision, and a Pf 

collision occurs with a third ship, it is inevitable ; the other ship, B., was holdintauiqor 

accident. T)w Aimo a,ii The Amelia, 29 L. T. 

118 ; 21 W. H. 707 ; 2 Asp. M. C. 96. And see ff- 298, that “A. could recover nothing, and 
IP/is AyoScii/wnt, supra. that "B. ’ could recover half her loss. Thellolert 

•' ’ ^ Ingram, Lush. 327. 

Darkness of Sfight.l— A collision between a ^ 'vessel infringing tte regulations as to lights 

sailing ship rounding to before anchoring and a ^ IS \iot. c. 104, recover nothing 

steamship Held, an inevitable accident “from ^ collision, though the other ship was also m 
the darkness of the night alone.” Both actions fewabey, 2o3. 

dismissed, each party paving his own costs. The penal consequences ot not porting the 

Shannon, 1 W. Eob.*’463." accordance with 17 & 18 Vict. c. 104, 


'\'o M. 
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puS';bH;i\ l;;rpc coiitr^biit cd to the. collision ; 
jitiU the he.rvien uf .siieAvIn,'.r this lies on the party 
fiuhiy .,f *!;f' ; proof that the 

diM not. in tm'fc eoTitrihiife to the 
eoUi'iHii lie!fj.e; oxc'ludtMh The Firiunj J/. Carrill 
(iiirni) approved. The Duke of liueeleueh 
[LMlI ' A. r. aio; do L, T. .122;* 7 Asp. M. C. 
ds--™Fr. 1;. (K;) 

The [*oo;;M.pti<'n o-f fault created by s. 17 of 
die Mi.-reiianr Sliippinp^ Act, 187H, fIoe,s not 
:o'he V, iieie tir* infrinerr-nu'ut could nor by possi- 
luiiiy leave cMUtribated to the collision. Thus : 
\Vher<‘ a .ship nifriipjed art. 8 of the sailin,i> 
rceiiiat by carryirre’ Iier si<le-h\u'hts with 
se?'eeii< siia.-ier than tiie len,erh }irescribe<i 
ihei'cby. bat ir was |>ros'ed that such hrea(!h of 
t.Oc rf'enladon could iioi piH'^ibly have conlri- 
buit'd to th,“ c(tl;!si(iu : — Meid, that the <hip could 
TK'tt !)<■ de(jritctl to he in i’aulr. The Fanni^ 
J/. CarrllJ, 4i h. J.. Adm, At: in App. Cas. , 
4A-,. n. ; ;>2 j.. T. {hid ; 2 1 W. 11. i)2 ; 2 A>p. M. C. 
.■>bh — ih C. Approved, 'The Iloehnw/ and The 
Lfipir'ucj, r>i ],. J„ p. C. P2: 7 Apt). Cas. 512 ; 

4 7 1... 1. 4'S;“ ; ni w, it. ntri, 

"^Vhere the regulation infringed {.roiild by no 
]>ossibiiit> i ave e*ontributed tr> the cnliision. the 
ship will not be held in fault luaier 36 ^S: HT 
Viet. e. 85,:.;, 17. The Duke of Sutherland, L. K. 

4 A. tSc E. 422 ; 32 L. T. 122 : 2 xVsp. 'M C. 
■478. ^ 

Presumption of Fault, not of being Alone in 
Fault. j — Aithougli a ship must be deemed to be 
in fault for an iTifringement of the regulations 
prece<ling' but notoccasioiiirig rlic coliisum under 
the Aierchant Act, 1873. s. 17, she is 

not necessarily wholly in fault ; but if the other 
ship has been guilty of negdigcnce or a breach of 
the regulations, the latter will also be held to 
blaniG and the (.iamages dlvitlcd betsveen them. 
The Illhernia, 31 L. T. 803 : 24 W. 14. 60 ; 2 Asp. 
AL C. 454--r. C. 

Vessel Towing deemed in Fault for Infringe- 
ment by Vessel in Tow.]—- A pilot boat in tow of 
a brigantine had a masthea<l light and no side 
lights up : — Bold, that tlic brigantine was 
in fault tinder 30 ‘k, 37 SBct. c. 85. ‘s, 17, t'er the 
infringement of the law as to lights bv the pilot 
boat. The Man/ ffouneell, 48 L. J./Adm. 54 ; 

4 P. D. 204 ; -i-O L. T. 3G8 ; 4 Asp. AI. 'C. 101, 

Wrong Lights— Fo Look-out on other Ship.] 
— ^AMtere there was no look-out on the other ship : 
— absence of side-lights in the 
plaiiitiifs ship could not have contributed to the 


Of two sailing ships approaching one another, 
the “ S.'’ was running free, and the “ T." was elcjse- 
hauied on the port tack. It was therefore tlte 
duty of the “ T.” to keep her course in accordance 
wi til arts. .14, 22, of the Begulations for Pre- 
venting Collisions at Sea (1884), but, those navi- 
gating the T.,” in the belief that the •* ST was 
close-hauled on the starboard tack, ported, 

I whereby a collision occurred : — Held, that since 
with ordinary skill and by the exercise erf reason- 
able care th{.>se navigating the " T.” could not 
imve aseiertained that the '^ST wms runningfree, 
the**T.” was not to be deemed to be in fault 
within the Merchant Shipping Act, 1873 (BtHk 37 
Viet. c. 85). s. 1 7. Ih. 

Short Screens.]— See The Fnnnij M. Cur rill 
supra. '■ ’ ' 

^ Light Intercepted hy Sails.]— Where a ship4s 
side-light was fixed in the rigging, but was not 
proved to have been intercepted by the foresail 
or otherwise : — Held, that there was no infringe- 
ment of art. 3 (b) of the regulations, and no 
presumption of fault. The (ilaonirqandhire, 13 
App. Cas. 454 ; 53 L. T. 572 ; 6 Asp. M, C. 344 


Lights not Burning.]— Where there has been a 
departure from an important rule of uavigation, 
if the absence of due observance of the rule can 
by any possibility have cmititbuted to the acci- 
dent, then the party in default cannot be excused. 
'Where the lights of the complaining vessel were 
not properly burning, and were not visible on 
board the other vessel Held, that in the 
absence of proof that this latter was also to blame, 
the suit must be dismissed. The Arldloio, Fmeri} 
V. Ciehero. 53 L. J.. F. G. 9 ; 9 App, Cas. 136*: 
50 L. T. 305 ; 5 Asi). AI. C. 219— Ik 0. 


Asp. AI. C. 219- 

Wrong Light of Trawler not seen by other 
Ship.] — WHiere a steamsliip having come into 
collision with a trawler, which, in* violation of 
the regulations for preventing collisious at sea, 
was eanw! ng a white masthead light in addition 
to side-lights, and it appeared that those on 
board the steamship had not seen the white 
light, the court refused to hold the trawler to 
blame for tlie breach of the regulations, on the 
ground that it could not possibly have contributed 
to the collision. The Chiimn, 53 L. T. 60 : 5 
Asp. AX. C. 476. 

Slight Obscuration of Light.]— The starboard 
light of the plaintiffs’ vessel was obscured by 
the cathead to an extent of from two-and-a- 
half to thi'ee degrees ; but with this exception 
her side lights shewed an unbroken light over 
ten points of the horizon : — Held, that there 
was no such infringement of art. 3 of the Regu- 
lations for Preventing Collisions at Sea as to 
oblige the court, under the Alerchant Shipping 
Act, 1873, s. 17. to hold the vessel to blame for 
the collision. The Fire Qneen^ 56 L, J., Adm. 
90 ; 12 P. O. 147 ; 57 L. T. 312 ; 36 W. R. 15 : 6 
Asp. AI. C. 146. 

Only Chance of avoiding Collision.] — steam- 
ship, approaching another vessel, so as to involve 
risk of collision, may be justified in keeping her 
engines going full speed ahead, where she is 
placed in a position of danger by the neglect of 
the other vessel to exhibit one of her lights 
whilst shewing the other and there is no other 


There must he an opportunity of applying the 
BeguIations.J — A ship failing to obey one of the 
regulations for preveniing collisions*^ whereby a 
collision occurs, is not to be deemed to be in 
faidt witidn the Alerchant Shipping Act, 1873 
(36 & 37 Viet. c. 85), s. 17. if the circumstances 
were such that a competent seaman exercising 
reasonable care could not have discovered that 
the regulation was in fact applicable. The 
Theodore IT, Mmid, IJaher v. The Theodore IT 
Ilavd, 56 L. X, Adm. 65 ; 12 App. Gas. 247 ; 56 
L. T. 343 ; 3,5 W. R. 781 : 6 Asp. AX. C. 122— 
'H. L. (1.) ^ ^ 


itxm 
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Obscuration of lights.] — A brig was carrying 
her lights aft in a position in which they were 
obscured to the extent of a point in a point and 
a half on either bows. She came into collision 
with a barque on the other tack. The brig was in 
fault, under. 30 ' 37 Viet. c. So, s. 17. Tke 

TlrmJi, 48 £. J., Adm. 15 ; 4 P. 1), 33 ; 39 L. T. 
547 ; 27 W, li. 584 : 5 Asp.AL C. 55. . „ , 

foreign Ships.]-— A foreign ship held in fault 
for a collision on the high seas, her b’ghts Jiaving 
been partially obscured, under 36 & 37 Viet, 
c. 85, s. 17. The Miiqiwt, L. K. 4 A. ,&■ E. ,417 
32 L. T.129 ; 2 Asp.M. .C. 478. 


chance of escaping collision. The Bemres, 53 
L. J., Adm. 2; 9 P. I), 16; 49 L. T. 702; 32 
W. Pv! 268 ; 5 Asp. IL C. 171—0, A. 

Presumption of Pault though no Kegligence 
in Pact.] — The Kegulations for Preventing 
Collisions at Sea, made under the authority of 
the Merchant Shipping Acts, 1854 to 1873, must 
under the 17th section of the 36 & 37 Viet. c. 85, 
be strictly followed. Actual necessity, not 
considerations of discretion and expediency, even 
though skilfully acted on, can alone excuse their 
non-observance. The Khedhe, Stoo7ivmrt Maat- 
i}chi 2 }py XedeHand v. P. and 0. Steam Naviya- 
tum Co.. 52 L. J., Adm. 1 ; 5 App. Cas. 876 : 43 
L. T. 610 ; 29 W. R. 173 ; 4 Asp. M, C. 567— 
H, L. (E.) ' 

The Court must Becide whether the Infringe- 
ment could have caused Collision,] — In con- 
sidering whether a breach of the regulations 
for preventing collisions could possibly have 
contributed to a collision, the court must take 
into consideration the whole of the evidence, 
even where there is a conflict, subject to the 
quaiifleation that the onus of proof lies on those 
infringing the regulations ; and if upon such 
evidence the court comes to the conclusion that 
the breach could not possibly have contributed 
to the collision, the ship committing it is not to 
be deemed to blame in respect thereof. The 
Ilennod, 62 L. T. 670 ; 6 Asp. M. C. 509. 

In an action of collision it was proved that the 
lights carried b}’' one of the vessels were so fixed 
as to be partially obscured, and that there was 
therefore an infringement of art. 6 of the regula- 
tions : — Held, by the court below, that, under 
the Merchant Shipping Act, 1873, s. 17, the 
vessel whose lights were thus obscured must be 
held to have been in fault, without any inquiry 
as to whether such obscuration could possibly 
have been a cause of the collision But held, 
by the court of appeal, that, in the circum- 
stances, it was the duty of the court to inquire 
into the facts in order to ascertain whether the 
infringement of the regulations could possibly 
have contributed to the collision, and that inas- 1 
much as it appeared from inquiry into the’ 
relative positions of the two vessels that the 
obscuration of the lights could not possibly have : 
caused the accident, the vessel cainying such ; 
lights was not to blame. Th e JDuhe of Bucel&ueh. I 
[1891] A. C. 310 ; 65 L. T. 422 ; 7 Asp. M. C. 68 I 
— H. L, (E.) 

Reckless Negligence by one SMp — Slight 
Infringement of Regulations by other Ship,] — 
Where in a collision it appeared that one vessel 
had been navigated with reckless negligence, and 
the other had committed a comparatively venial 
error in not slackening speed in good time 
Held, that a regulation for preventing collisions 
at sea having been infringed by the latter vessel 
without necessity, it could not be absolved from 
the consequences" prescribed by statute, and must 
be held to be liable. The Arratooii Apoar, 
Ocean Steamship Co. v. Apear, 59 L. J., P. C. 49 ; 
15 App. Cas. 37 ; 62 L. T. 331 ; 38 W. R. 481 ; 6 
Asp. M. C. 491— P. C. 

Infringement of Mersey Rules.]— An infringe- 
ment of the rules in force in the Mei'sey sea 
channels, under 37 k 38 Viet.- c. 62, is within 
„ the penalty of' 36 ^.37. Viet. c. $6^ s. 1-7.' The 
Lady BownsUve, 48 L. J., Adm. 41' j 4 P. 1).26 ; 
,39 L. T.J36 ; 27 W. R. 643 ; 4 Asp. M. G. 26, 


Tb. Mot standing- by, after Collision. 

Railure to render Assistance.]— The Merchant 
Shipping Act, 1873 (36 & 87 Viet. c. 85), s. 16, 
having imposed upon the master of every ship, 
in case of collision with another ship, a duty, 
“ if and so far as he can do so without danger 
to his own vessel, crew and passengers (if any), 
to stay by the other vessel until he has ascer- 
tained that she has no need of further assistance, 
and to render to the other vessel, her master, 
crew and passengers (if any), such assistance as 
may be practicable and as may be necessary to 
save them from any danger caused by such 
collision ” ; this duty is not discharged by a 
steamship where, it being practicable and safe 
to lower a boat to render assistance, although 
possibly dangerous to stay by the injured ship, 
she continuels her voyage without lowering her 
boat, and merely hails and signals for other 
vessels to go to the assistance of the injured 
ship. The Adriatic, 33 L. T. 102 ; 3 Asp. M, 0. 16. 

A ship failing to render assistance to another 
with which she has been in collision, and shew- 
ing no reasonable cause for such failure, will be 
held to blame for the collision, unless proof is 
given to the contrary on her behalf. Ib. 

When a collision takes place which might prob- 
ably endanger life, it is the duty of the vessel to 
stay by until the extent of the damage is ascer- 
tained. The Queen of the Orwell, 7 L. T. 839 : 
IIW. R. 499. 

If it does not stajr by, the burden of proof that 
the collision did not take place by its default is 
thrown upon the owners. Ib. 

The first duty of any vessel that by collision 
injures another vessel, is to wait to ascertain 
the extent of that injury, and to render what 
assistance it may be able to protect life and pro- 
perty. The Germania, 21 L. T. 44 — R. C. 

When Risk of Capture Imminent.] — 

Although it is the duty of every vessel, whether 
British or foreign, to render assistance to another 
which she has injured in collision, the rule will 
not compel a ship to remain alongside another sO' 
injured so a,s to run risk of capture by an enemy’s 
fleet. The Thuringia, 41 L. J.. Atlm. 44 ; 26 L."T. 
446 ; 1 Asp. M. 0.' 283. 

Compulsory Pilotage.]— Under 25 & 26 Viet, 
c. 63, s. 33, in the case of collision between two* 
ships it was declared to be the duty of the person 
in charge of each ship to render assistance to the 
other, and in case he failed to do so without 
reasonable excuse, the collision in absence of 
proof to the contrary v^as to be deemed to have 
been caused by his wrongful act. Two steam- 
ships, the “ Queen ” and “ Lord John Russell,” 
each under the charge of a compulsory pilot, 
came into collision in the Thames. The Queen 



SHIPPING— XX. GolUsimi 


was solely to hliiiiie. uiitl after the collision she 
rendered no assistance to the other vessel, and 
slnoved no excuse for haviii" failed to do so : — 
Held. th.at- the mere fact of her having a pilot on 
board did not exemp.t her from liabilit^x 71ie 
Qvr{ n. as L. J., A<lni. : L. E. 2 A. & E, 354 ; 
2i) L. T. 855. 

'riie person in charge intended by that section 
is rlie master, Ih. 

Salvage.]— A vessel which has caused a col- 
lision is not entitled to salvage services for assist- 
ance rendered after such collision. Tug Glen- 
filth }\ 41 L. J.. Adm. 84: L. K. 3 A. A E. 
534: 27 L, T. 38t;; 21 W. K. E>S: 1 Asp, M. C. 401. 

Standing-by Eule applies to Collision with. 
Open Sea-going Boat— What is a “ Ship.”] — A 
cuilisinii to(»k place between a steamship and a 
tisliing (-uble, I’iie coble sank, and three men on 
lioMi'd WCHC lost, il'he colile was of ten tons 
burden, twenty-four feet in length, decked for- 
wanl only, with two movable masts and a sail 
foi’ cacii. Bhe was accustomed to go twenty 
miles out to sea, and to I’cmain out for some hours 
at a time, and was usually under sail, but was 
sometimes |iropeiled by oars wdien convenient. 
An iiujuest was held on the body of one of the 
men who were lost, and a solicitor appointed 
by the board of trade took notes of tlie evidence, 
and forwarded them to the board, who ap^ilied 
to two justices to hold an inquiry into the colli- 
sion. 1'he justices held the inquiry, decided that 
the coble was a sea-going ship, that there was a 
collision between two ships, and that the master 
and mate of the steamer did not duly render 
assistance to save life, and ordered that the cer- 
tiheates of tlie master and mate of the steamer 
should be suspended for three months : — 'Held, 
first, that if the coble was a ship, one ship bad 
caused loss to another : and even if she was not, 
there was a casualty to the steamship, and there- 
fore there was a ease for investigation by the 
justices under 17 A IS Viet. c. Iu4 (the Merchant 
Shipping Act, 1854), s. 433. Fergnson or Tint- 
ekhmai^ Ex i)avt(\ 40 L. J.. Q. B.' 105 ; L. E, 6 
Q. B. 280 ; 24 L. T. 05 ; 19 W. E. 74C> ; 1 Asp. 
M. C. 8. 

Held, secondly, that the word “ship” applied 
to all craft which substantially went to sea, and 
onl^^ used oars as an auxiliary power, and that 
there had lieen a collision between two ships 
\vithin the 25 A 26 Viet. c. 63, s. 33, and that 
therefore the onler was good. Ih, 

Hot answering Blue Lights of other Ship.] — 
The ‘‘ E. H.,’’ after a collision with the “ M.,” 
burnt rockets and blue lights as signals of dis- 
tress, but the ‘‘ M.” did not, as she might have 
done, reply to these signals : — Held, a breach of 
the statutory duty of rendei’ing assistance under 
36 A 37 Viet. c. 85, s. 16, and that the “ M.” was ^ 
therefore to be deemed to blame. The Emmy \ 
muifte, 53 1.. J,, Adm. 43 ; 9 P. B. 81 ; 50 L. T. 372; 
32 W. E. 880 ; 5 Asp. M. C. 216. 

Application to Foreign Ships.]— The rule con- 
tained in the Merchant Shipping Amendment 
Act, 1862 (25 A 26 Viet. c. 63), s. 33, that the 
omission by any ship, after a collision, to render 
all practicable assistance to another, shall be pre- 
sumptive evidence against the former that she is 
in fault, does not apply to United States ships, 
because that rule has not been adopted by the 
United States. The Eemda , 27 L. T. 720 ; 1 Asp. 
M. C. 477. 


3. Liability. 

a. Personal Liability of Shipowner. 

Ship must he in Fault.] — The shipowner is not 
liable unless his ship is in fault for the collision. 
The Ottherine of Doter^ 2 Hag. Adm. 154. And 
see 1. Negligence, supra, cols. 685 seq. 

Owner not Liable Owner.] — Ovviier not 

liable qua owner ; only as empioj-er of wrong- 
doer or as wrongdoer himself. Eer Lord Cairns. 
JVenr Hirer Commasnoners 'v. Adamson^ 47 L. J., 
Q. B. 193 ; 2 App. Gas. 743, 7.51 ; 37 L. T. 543 ; 
26 W. B. 217 ; 3 Asp. M. C. 521— H. L. (B.) 

And see Sim]}son v. Thompson^ 3 App. Cas. 
279 : 38 L. T. 1 ; 3 Asp. M. C. 567. Hihbs v. 
AW, 9 B. A S. 6,55 ; 35 L. L, Q. B. 193: L. E. 
1 Q. B. 534 ; 12 Jur. (H.S.) 812 ; 15 L. T. 67. 


Ship or Owner may he sued in Admiralty.] — 
— In admiralty the shipowner may be sued 
personally, or the ship in rem. Per Br. Lushing- 
ton. The Griefmmld^ Swabey, 430, 435, 

Master Towing Ship without Authority.] — 
Where a master without express authority from 
his owners took a disabled ship in tow and 
damaged her by collision Held, that his owners 
vni'e liable. The Thetis^ 38 L. J,, Adm. 42 ; L. E. 
2 A. A E. 365 ; 22 L. T. 276. 

Malicious Act of Master.] — Owners are not 
liable for collision caused by malicious act of the 
master. The Dneid^ 1 W. Bob. 391. The Ida^ 
Lush. 6. See also McGhee v. supra, 

col. 72. The EunlossU, Currie v. MeKmght, 
infra, col. 924. 

Of Crew.]— If one of a shiji’s crew does 

a wilful act of injury to another ship, without 
any direction from or privity of the master, an 
action cannot be maintained against the master, 
although he was on board at the time. Bowcher 
V. Eoiddrom, 1 Taunt. 568 ; 10 E. E. 608. 


Infringement of the Regulations by Master — 
Owners Liable,]— The owner is liable for a 
breach of the regulations by his servants. Grill 

V. General Iron Sorew Collier Co., 37 L. .J., C. P. 
205 : L. E. 3 C. P. 476 ; 18 L. T. 485 ; 16 W. E. 
796. The Franoonia, 2 P. D. 8 ; 35 L. T, 721 ; 25 

W. E. 197 ; 3 Asp. M. C. 295—0. A. The Seine, 
Swabey, 411. 

Damage by Tug hired by Harbour Authority.] 
— Action against a harbour authority by owner 
of ship injured by the fault of her tng, whose 
owners had contracted with the harbour authori- 
ties to tow vessels in at a reduced rate : — Held, 
that the harbour authorities were not liable. 
Outhbertson Farso ns. 12 0. B. 304 ; 21 L, J., 
C. P. 165. 


Lessee of Ferry.] — The lessee of a ferry hired 
a tug to work the ferry, and a passenger was 
injui-ed by the negligence of the tug’s crew : — 
Held, that although the ferryman paid the tug’s 
crew, they were the servants of her owmer, and 
that he was liable. Balyell v. Tyrer. El. Bl. & El. 
899. 

Barge Lent to One who Navigates her by Ms 
own Servants.] — The owners of a barge lent to 
one who navigates her by his own servants are 
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their miscoiKluct, by the Waternian’s Act restrain- 
ing him to select his servants in the particuhu 
trade frcan a privilecred class. Martin v. Tern- 
2wrUy, 4 Q. B. 20S ^3 G. ct D. 497 ; 12 L. ,J. 
Q, B. 129 : 7 Jur. 150. 


Ship Damaging Harbour Works,] — Notwith- 
standing the Harbours, Docks and Piers Act, 
1S47 (10 & 11 Viet. c. 27, s. 74), the owners 
of a ship that damages harbour works without 
negligence of those on board are not liable. 
Wear Rirer Comin in^ loners v. Ad(nnwn,4:ij L. J„ 
Q. B- 83 ; 2 App. Gas. 743 ; 37 L. T. 543 : 24 
W, R. 872 ; 3 Asp. M. C. 521-- H. L. (E.) Over- 
Tuling TJtr Merle, 31 L. T. 447, l)rnmsy. 
TurelL 42 L, M'. 0. 33 ; L. 11. S Q. B. 10; 27 
L. T. 482 ; 21 W, 11. 170 : 2 Asp. M. C, 402. 


Harbour-Master, ]■ 


Shipowner liable though his Ship is sunk,] — 

The shipowner is not discharged of liability by 
the sinking of his ship. .77nt 39 

L. J., Adni. 48 ; L. R, 3 A. & E, 152 ; 23 L. T. 
631 ; IS W. R. 003. 


Ship worked by Skipper — Owner sharing 
Profits,] — Where the ship was worked entirely 
the skipper, under an agreement with the 
owner that the latter should take one- third of 
the profits, the owner held liable for damage 
done by the ship. Steel v. Lester,^ Ad L. J., C. F. 
43 ; 3 C. F. D, 121 ; 37 L. T. 642 : 26 W. R. 212 ; 
3 Aspn M. C. 537. And see McGhee v. Andemm,^ 
22 Ct. of Sess. Cas. (4th ser.) 274, 


Xowage Contract — Condition exempting from 
Liability for Negligence of Servants.] — fhe 
master of a steam tug, who bad contracted to tow 
a fisliing smack out of the harbour of Great Yar- 
mouth to sea on the terms that his owners should 
not be liable for damage arising from any negli- 
gence or default of themselves or their servants, 
after the towage had been in part performed, took 
in tow in addition to the smack six other vessels, 
and in consequence was unable to keep the 
fi.shing smack in her course, so that she went 
aground and was lost. By having more than six 
vessels in tow’ at once the master of the tug 
disobeyed a regulation made b 3 '’ the harbour- 
master of Great Yarmouth under statutory 
authority. The owners of the fishing smack 
brought an actioo against the owmers of the 
steam tug to recover damages : — Held, that the 
loss of the smack was occasioned bj’ the negli- 
gence of the master of the tug ; but that the 
defendants were protected from liability by the 
terms of ihe towage contract, and that the action 
must be dismissecl. dVic United Service {qt Chlfi) 
v. Great Yar month Steam- Tug Co,,, 53 L. J., 
Adm. 1 ; 9 ?. D. 3 ; 49 L. T. 701 ; 5 Asp. M. C, 
170— C. A. 
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lis o-Mciior when t lie storm came on : — Secondly, that as, by the civil law, a maritime 
!iH>directiori. Hod g k hiiH) )i v. Fertile^ 2 lien does not include or require possession, but 
s.) 415 ; 2d L. J., ‘C. 1\ 217 ; B Jur. being the foundation of proceedings in rem (a 

process requisite only to perfect a right inchoate 
from the moment the lien attaches), such lien 
aer liable by Maritime law.]— A travels with the thing into whosesoever possession 
id a .Spanish ship were in collision on it may come, and when carried into effect by a 
.‘^eas. The Bi-itish owners sued the proceedingin rem, relates back to the period when 
wiiers, who had an office in England, it hrst attached : the steamer was liable for the 
isii owners pleaded tliat by Spanish damage committed by her, though in the hands 
vners are nut personally liable in such of purchaser without notice of the damage, or 
hd. That: the plea was ‘bad, as by the the proceedings instituted against her. IJ}. 
a.i’irinie law, which was the law appli- 

shipaovners are liable. T7<e Zmn, oO Scotch law— Semble.]-— The maritime 

1 . 5h ; d T. D. 148 : 44 L. T. 618 ; 29 law of Scotland is the same as that of England 

as regards lien for damage. The Fold Fucolengli 
(supra) approved. The Fimlimit, Currie v. 
MoKulfCiZ 66 L. J., P. G, 19 ; [ 1 897] App. Gas. 
97 ; 75'L. T. 457 ; 8 Asp. M. 0. 193— H. L. (Sc.) 

Cutting the other Ship Adrift — ^Wilful Act of 
Crew.] — In order to render the ship liable, she 
must herself be the instrument with which the 
damage is done. Thus, where the crew of one 
lise ship, in order to facilitate her getting under yyay, 
e it wilfully cut the moorings of another, whereby 
rt ; tile latter subsequently went ashore and was 
the damaged, it was held that no damage lien 


Ship in Charge of Compulsory Pilot.] 
10. CoAipuLsoKY Pilotage, infra. 


.uamage creates a hen on the ship causing the vided there has been no improper delay, or 
collision. The livid Bueeleugh^ Harmer v. BeXl^ laches, in enforcing such lien. The, Enropa,^ Dean 
i Moore, .P. C. 267. y. Richards, 2 MoSre, P. C. (N-.s.) 1 : Br. & Lush. 

_ A hcotch steamer ran down an English vessel 89: 32 L. J., Adm. 188; 9 Jur. (ISLS.) 690: 8 
in the Plumber. An action was commenced in L. T. 368, The Melloua, 3 W. Kob. 16. The 
the court of admiralty in Plnglarid by the Nymph, Swabey, 86. 
owners of the English vessel against the owners 

of the steamer, and a warrant of arrest issued Lien Attaches on Collision.] — The damage 
against the ship ; but before the ship could be lien attaches at the instant of collision ; per Br. 
aiTe.sted she had sailed for Scotland. A suit was Lushington. The Mary Anne or Ann., 35 L. J., 
then commenced by the owners of the English Adm. 6 ; L. R. 1 A. & E. 8, 11 ; 12 Jur. (K.s.) 31 ; 
vessel against the^ owner of the steamer, in the 18 L, T. 384 ; 14 W. R. 136. 
court ut session in .Scotland, for the damage, 

and the steamer was arrested under process of Laches in Enforcing Lien.] — A delay of three 
mu court, but subsequently released upon bail, years to arrest the ship was held not to be an 
Anerwards, and pending these proceedings, the unreasonable delay, the owners of the damaged 
m to the pur- vessel having used reasonable diligence to dis- 

c aser or this unsatisfied claim against her. The cover her whereabouts. The Eui'opa,, supra, 
proceedings in the court of session were still Reasonable diligence means not doing every- 
penc in^, when the steamer, having come within thing possible, but doing that which, under 
le jurisdiction of England, was again arrested ordinary circumstance.s, and having regard to 
under process ot the high court of admiralty expense and difficulty, could be reasonably 
m Jjngland, and an action for damage commenced required. II), 

-Kii for the^same cause of action as was A collision having occurred between a foreign 

s ,i . pending in beotiHiid, instructions being sent vessel and an English vessel, the master of the 

f abandon the proceedings in the foreign vessel admitted his liability, and gave, in 
/ ? session. 1 he' owner of the steamer satisfaction of the damage, a bill of exchange, 

appeared under protest in the admiralty court, payable on the arrival of his vessel at her port 
i] pendens ; and, secondly, of destination in .Scotland. Her master, how- 

..JIiT u ^er to France, where, her ownier 

woo m 1 41 lis alibi pendens becoming bankrupt, she was sold by the assignees 

Scotland was, in the first of his estate to the defendants, who brought her 
in personam, the proceedings being to England, where she was arrested by the 

by process against the persons of owners of the English vessel in respect of the 

the vessel, and the arrest of the collision, the bill of exchange never having been 

the debt, while paid: — Held, that the owners of the English 
in the admiralty court in Eng- vessel had not lost their lien for damage by 
thp instance, in rem, against reason of laches, ior by the subsequent sale of 

thciT the vessel. The Charles Arnem, BB L, J\ Adm. 

Su d pendency of one suit 17 ; L.R. 2 A.&E. 330 ; 19 L. T. 429 ; 17 W. R. 

couid not be pleaded m suspension of the other. 624. And see I7w Muropa, supra. 



EepairsO-Ihflim L 

the ckiii of a LrtS4n? boSH"*^°r 
an instvuxneat of P?Iof dale to te 

« ate- the coK!ly:tl^ 

20 L. X. 758 : 17 wTc.V ^ & E. 360 ; 


Freight, bat 


ss5I“#^ss-'S„t s*.f 

: The owner of cargo on board ». «),,v .... 
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riot'*limSit’“ *he plaintiffs are I 

specifiecl time during which I 
iie} must institute tlicir action, but where there 

aial^4 ?in^?-f f u®® '’®*^ee“ the collision 
(!'iit« and the defen- 

<iaiits seek to have tiie action dismissed on the 

ennH ^^mhes and delay, the question for tW 
allow is inequitable to 

tids in ff proceed, and in d^rminin- 
^is qut.stion, the court will consider the oonoi? 
tmiitiesthe plaintiffs have had of ™®e 
the availability of the defen- 

Jiffectin'^^thr^?*^'^’ -f circumstances 

nn 1 possibility ot securing a fair trial 

and shourd the action be allowed to pkceS’ 

th^he-uTn""- ? PJ’es«atption will be made at 
rk, il ^ *he defendants. The 

P-223;63 L.T.715f 6 
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Damage, but no Collision.] — The damao-e Ifen 
attaches, though there is n6 collision wdth the 
fehip arrested, if she causes damage to another 
.Semble / if J. Adfn. 39 ;Tp B 

ill '• ; 24 w. k. 412 e asd m p 

083, But see 2Vw I)unlo,,,}t, supra. ‘ 

^ ^ i 

Intiepide, - entering Sunderland harbour under 

Sl’tof °Cut‘T *'^?‘:yheatsheaf“"irtt 
fo l^jlli os t \ ®®® T’/r« A*,, trie, 

446 ; 19 iv. E. 728 ; i Asp. 

Damage to Harbour Worts.]— .To a shin tb^c 

1‘>S • Q r ’t ^•’ Lush 

, 30 L. J., Adm. 17 ; 3 L. T. 280. ’ 

iSasssasi' 

astifllras 

T X A 1 ™ collision. The JSIiTf 

IraaLylos^'t^T- 

ns'^^'T% ’2]7"iw\?'’ 137- 

Jar. (r,-.s.)’l72 ; 8 i. D. 46 isf ^ 
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T- 1., liable in rem where Owners not 

liable at law. j-A ship chartered by h^ ownem 
o another person who has, under the charter 

under™ management of the ship 

and^ciew, whom he enip% and pays, is liable 

nri Jr. rem for damaGfe done to 

the”caw of 

421 2 A^o^V^'p T'-'^ f’ f ®3 ’ W- B. 
Jhe Salley o Moore, P. C. (ir.s:) 26.6 ; ,W L J ’ 

E Vm ^31 ; 18 L. T. 879';’ 

10 «■ E. 99b. And per Brett, M.E.. T’A Parle' 
ment Pelye, .6 P. D. 197. 218; 42 L T ojk 90 
w. E. 642 ; 4 Asp. M. 0.234. ’ 


YaoEt in Hands of Agent for Sale.] ^A 

In? to yachting agents forial^ 

season without striking her top gear, wherebv 

the yacht drifted and foulid 

*3at she was liable In a 

''®“i ® “““'t of admiralty 

TliePuhy Queen, Lush. 266. uiiaxty. 

— Ship under Charter.] — The “ Tieonde 
rop,” under charterparty to the French goTeml 
ment, was towed by a steamer athwarV “he 
allS°that The “ Tioonderogl^” 

doM?is?pr ? T the damage 

mvO?,’. charterparty obliged her to obey 

Heldkw P"*.*'®;f'f tow of the steamer :-l 
Held that such obligation was no compulsion so 

for damaa? ®^®“Ption from Uability 

roi damage done, as it arose from a voluntary 

sX ‘“AaT'’®"/ ownerttheml : 

selves. I he Iwonderoga, bwabey, 215. 

whl^Thero^L^'s’aTe 

? theTni“ T of"fhe Ser 

liable in rem 77,/. r-’ tiot 

TSS^t. JXS'S.Sf " 

90 : 22 W. K. 239 • 2 
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■ 1 ,‘oilisio!! is oTtly compellalile to pay into court 
the fr(-i,ehh;. fine i'rtun him to tlie shipowner. The 
Lee, Lush. 4-i4- ; HI L. J., Adni. 78 : 6 L. T. 58. 
And see The Flora,, H5 L, J., Adru. .15 : L. K, 1 
A.yt J1 45 ; 14 L. T. 15)2. 

Deduch'ons. as by charter, from gross freight 
will he jdlowcd : and if the ca.rgo is delivered at 
a place short of destination by reason of the 
Collision, such reaso7iable deduction as may have 
becnagi-eed upon between the sliipowner and the 
owner of caipj. Ih. 

('■osts (4' paying freight into court may also be 
dctluciotl. Ih. 

— • ' Collision' . on Outward Voyage'—iFr eight 
for Homeward Voyage Iiiabie.]— A vessel under 
chart ei’pjirty as to both her outward and home- 
ward oaj’go, whilst on the outward voyage eame 
into collision with uiiother vessel : — Held, that 
the freight b.c the hoinew'ard voyage was liable 
to arrest for the damage. The ()rj)he'us, 40 L. J., 
Adm. 24 ; L. R. H A. 6z E. 808 ; 28 L, T. 855. 

— -- Part of Cargo Bischarged when Arrested.] 

- — Alt the cargo on board a vessel at the time of 
a coliisiuii belonged to the same owner, but only 
a I )art of the cargo was on board when the vessel 
was arrested : — Heki, that the lien for the whole 
freight extern led to every part of the cargo on 
board at the time of the collision. The. Moeelilh] 
88 L. J., Adrn. 56 ; L, E. 2 F. 868 ; 20 L. T. 586 ; 
17W. 11. 745. 

Sale of Cargo to pay Marshal’s Fees.]— The 
-cargo will be detained by the court as security 
for payment of freight, and, if necessary, sold to 
realise the amount of freight. The Gdiyushv/ra, 
52 L. T. 60 ; 5 Asp. M. 0. 847. 


L. J., P. C. 118 ; [1898] A. C. 492 ; 1 E. 394 ; 70 
L. T. 47 ; 7 Asp. M. G. 408— P, C. 

Where the owners of a wreck had not aban- 
doned possession, but had properly transferred 
the control of the lighting thereof to the harbour 
authority, and, by reason of imperfect lighting, 
a ship entering the harbour had collided with 
the wreck : — ^Held, (i.) that the owners of the 
wreck were not guilty of negligence, and there- 
fore not to blame ; and further, no negligence at 
the time of the collision having been proved 
against the owners or their servants, ino maritime 
lien arose ; (ii.) the colliding ship having been 
navigated with reasonable care and skill in cir- 
cumstances of instant peril, was also not to 
blame. Ih. 

See also Pariiaby v. Lmieader Canal Co., post, 
col. 893. 

See also as to the duty of an owner of a ship 
sunk to mark her position. Brown v. Mallet^ 5 
G. B. 599. White CrUp, 10 Ex. 812. Bex v. 
Tr«45As*, 2 Esp. 675. White v. Phillips, 15 0. B. 
(N.s.) 245 ; 88 L. J., C. P. 33. Dimes y, Petley, 
loQ.B. 276. 

Liability of Harbour Authority.]— A harbour 
authority having power to lomove wrecks, and 
taking tolls for the use of their harbour, is liable 
for <lamage done by a sunken ship which they 
have neglected to remove or mark. Dormont v. 
Fwrmss By., 52 L. J., Q. B. 881 ; 11 Q. B. D. 
496 ; 49 L. T. 134 ; 5 Asp. M. C. 127. 

Damage by Grounding.]— See The uWwreoch 
and cases, post, col. 880. The Bhoslna and 
cases, post, cols. 910, seq. 


c. Damage by Sunken Ship. 

Damage by Vessel Sunk by her own fault — 
Duty to Light — Warning to Harbour-master.] — 
The “D.A in consaiuence of the sole default of her 
master and crew, had sunk in the Thames, and 
hud become a wreck obstructing the navigation 
■of the river. Her mate sent a message to the 
harbour-master at G. to inform him of the acci- 
dent, who said that he would cause the wreck to 
be lighted. A few hours afterwards, the wreck 
not ha\’ing been lighted, a vessel, without any 
fault on the part of those on board hei’, came 
into collision with the wreck, and sustained 
damage. An action of diimage having been 
instituted on behalf of the owner of the damaged 
vessel agminst the owners of the “ I),” the judge 
at the tiial lefused to atlmit the evidence shewing 
that the mate of the “ D.” had sent a message to 
the barboiuvmaster, aud that the latter had pro- 
mised to light the wreck: — Held, that the 
evidence was wrongly rejected, that the collision 
had not been caused by the negligence of the 
owners of the wreck, and that ‘'they were not 
liable for the damage done. The Douqlas. 51 

h •, -•' C «02 ; 5 

Asp. M. C. lo — C. A. Ee versing 80 W. E. 692. 

Maritime Lieu, ] — In order to fix the owners of 
a wreck with liability, two things must be shewn : 
nist, that in regard to the particular matters in 
rppect of which default is alleged, the control of 
the vessel is in them ; and secondly,, that they 
hay£\ in the discharge of their legal duty, been 
^.lity ot wilful misconduct or neglect. The 
Utopia {Owfiers) y. The Prhimla (^Owners'), 62 


d. Liability of Pilotage and Harbour 
Authorities. 


Negligence of Pilot— Liability of Pilotage 
Authority.] — A pilotage authority is not liable 
for a collision caused by the fault of a pilot 
licensed but not employed by them. Dudnian 
V. Brown and Diihlin Po7l atid Docks Board, Ir. 
Rep. 7 G. L. 518. 

The Harbours Act, 1878, by s. 49, empowers 
the harbour board to appoint a harbour-master, 
pilots, and other officers to assist in the execution 
of the act. ^ Beet. 76 empowers the board to 
appoint or license pilots to act within the dis- 
tricts attached to the harbour. The appellants 
employed a licensed pilot, who was also deputy 
harbour-master, to navigate their ship, which 
was sunk through want of due care in navi- 
gating ; — Held, first, that the sole duty of the 
board as constituted by the statute in respect of 
pilots was to license pilots ; secondly, that the 
board ihad no power to enter into pilotage con- 
tracts, _ and was ^ not responsible for the default 
of their officer in respect of pilotage. Shaw, 
Savill Co. Y. Imiaru Ilarhowr Board, 59 
L. J,, P. C. 77 ; 15 App. Gas, 429 ; 62 L, T. 918 : 
6 Asp. M. C. 521— P. C. 

Harbour authority held liable for damage by 
boatman employed by them to pilot ship. 
Ilohnan y. Irrim Marhour Trustees, 4 Ct. of 
Bess, Gas. (4th ser.) 406. 

•— Vessel under Orders of Dock or Harbour- 
master,] — When a vessel, enters docks whth the 
permission and under the general directions of 
the dock-master, and within the space over 
which his authority by statute extends, they who 
are on board of her are bound to use diligence 
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Sit directions of the dock- in another colnai 

iucibui in sucii a maimer as to avoid doino- nftcr rnvi^r. 

M C.m. ^ ^ - L. T. 184; 3 Asp. transport to let 

directions of the dock- to h'is'otirihiplf 

Si ‘n '’■■^3-urisaiction in an lltSlSSnf 

the St. Katharine docks, came for dnmao'o done 
*7® drove them righl in 'leStllS 

nst a ste-imslnp lying alongside the wharf, the master wis ni 

thrcifv®! I cm r®®'* skiff and sunk it. In dropping his ‘anch 
-ijoadon court, where a cause of And see Fletcher 
damage was instituted, it was found by the 

for tlr f steamship was not liable Pilot. l—The ni 

boniKf bt Ste to 1 “'If’ 

coulfl nor do'im-tM^fw ‘he ^“biuct to the orih 

o«i er <tf th; ^1- f ^ 7 rader his orders. The v. ClemenU, Peakt 

fhnl Ihl appealed, and the court held 

that the niaster contributed to the damage by 

negligence m carrying out the orders of the docii damage by S 

.rsa»2?“ S> = .ISIS'; 

=ee al.so T/w RJumna, and ca.ses infra L 910 f ‘erm'ne whether 

J iiiiia, coi. JIU. to the immun tv n 


e. Damage by aueen’s Ship. Tq^B. W f 21 

.alone Liable.]- Where a „ Tl^e “ Charkieh ” belonging 
akmc 7^?dision the actual wrongdoer «“1 usually employed 

aione liable. The Birltenhead. 3 W. Bob. 75 passengers, came to Eugla 

’ dise and for repairs. Plavii 
^"^^1 Officers.j—Commander of a tri 

uetn h ship condemned in a collision cause into co; 

]e I oleum, 2 \\\ Bob. 337. “ i^atavier.” On arrest bv t 

J he captain of a sloop of war is not answer- “ ” .—.Held, first, that 

uc tor damage done bv her to . I^Mive is not entitled to n 


Iiords of the Admiralty 1 — 

admiralty cannot be sued tor 
owners of a merchant vei 
collision with one of H.M. 

W. Bob. 374. 

Government Transport 1- 

■tainable agaznet r- 
employed by the' 
in the execution of 

underwhose 


•u^'iiTKaP or. « action is main- had for r 

^amst an owner of a transport vessel cure and 
government for damage done salvage Si 
orders of an officer, of cargo. A 

Ferme,2 C. 

here a vessel of the royal mtv tov 
famsports, anchoi-ed by theider K 
and the captain ordered the vessels in 

f ang up, and one of the transports, s 
to 4, cape into eollision with anSthS’ | of 


-I i7s7w ‘Against the ship nna 

'•) • , 20 The court refused to order a warrant 

the aiTest of the shi p or cariro an d h 
.inrisdiction to entertain the 
le admir^, atutitutioji, 48 L. J., Adm 13 ■ 4 p 

® fr 7 B- 739 ; “ Asp. M i 

a breeze A steam naeket OOnVAVino- 
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cntnrni>sioiie(i by liini, cunies withii! tito oatcfiory 
(»f vf.->sels wln'eh are exonipt t’roui proue.s.s of LiWi 
ansi oaioiut ihoi’i'fure be arrestc-d stj as to ijfive 
a Uriti.-ii siihjeot a riLrhr to pG'umid atiaiiist her. 
The P^i dement o lb D. 197 ; 42'L.T.27::1 ; 

28 W. IL f;t2 ; 4 Asia M. 0. 2H4— C. A. 


4. Ib-IKSOXS E^'TTTLEI) to Eecoveh. 1 

Shipowners.] — Owners of the injured sliip, i 
whertuT reeisiL'red as ownt.-rs or not. The Ilva, 
.Swabey, itJO. 

Passengers and Crew.] — rassengers or crew 
in ro>pt‘i‘t of ba,2’yace or clothes lost. The 
('umticrhuah o L. '1'. 41H). 

Posthumous Child.] — A posthunions child for 
the loss of his father lost iu the collision. 177/c 
(rconje (nul ITn-hard. h. H. M A. A K. 460 ; 24 
L. T.' 717 ; j As[). M. C. aO, 

For Personal Injury,]— Soaoicn hurt in the 
coiiisi<au The Boeedlnn, 5 L. T. 291 ; TnjJor v. 
Peiaie, 2 B. A, S. 58. ..bid nee infra, coL 925. 

Indorsee of Bill of Lading,] — Indorsee of bill 
of lading of cargo. The Marathon, 4-0 L. T. 
16«I ; 4 Asp. M. (J. <5. 

Loss of Life .] — See infra, cols. 870, 92.5. 

Bailees of Injured Barge.] — In a ctiuse of 
collision instituted by the bailees of a barge 
against a steaiiiship, they were competent to sue 
in reni in the admiralty court ; but in onler to 
protect the defendants from the possibility of 
another suit by other parties on the same subject, 
the court directed that the money awarded a.s 
compensation for the damage .should not be paid 
until it should be satisfactorily established that 
such payment would release the defendants from 
all claims by the owners of the bai’ge in respect 
of the collision. The Minna L. II. 2 A, & E. 97. 

Cargo Owners, j — Can recoYcr half their loss 
although the carrying ship is also in fault. The 
Milan, Lush. B88 ; 81 L. J., Adm. 105 ; 5 L. T. 
590 ; The City of Manahenfer, 49 L. d., xUiin. 
81 ; 5 P, D. 221 ;‘42 L. T. 521 ; 4 xVsp. M.'C. 412 
— a xi. 

Underwriters.] — Can sue in the name of the 
owner of the injured ship after payment of the 
insurance, but not in their own names. Slmjmm 
V. Thomyisan, 8 App. Cas. 279 : 38 L. T. 1 ; 8 
Asp, M. C. 567. 

ill the case of a collision between two ships 
belonging to tlie same owner, by which one was 
totally lost through the exclusive fault of the 
other : — Held, that the underwriters could make 
no claim against the sum paid into court, under 
the Merchant Hhippirig Act, 1862 (25 & 26 Viet, 
c. 68, s. 54), the insured being himself the person ' 
who had caused the damage. Jh. 

Passengers and Others on Board Wrongdoing 
SMp.]— A pavssenger on board the “‘Bushire”' 
and one of the crew lost their lives by drowming 
in coUvSequenee of a collision with the ‘‘ Bernina.” 
Both vessels were to blame, but neither of the 
deceased had anything to do with the negligent 
navigation of the " Bushire ” : — Held, that their 
representatives could maintain actions under 
Lord Campbell’s Act against the owners of the 


I ‘‘ Bernina,” and could recover the whole of the 
I damages ; s. 25, .sub-s. 9, of the JiKlicature Act, 
!iS 73, not being applicable to such actions. 
Thorogaod t. Bnjan (8 C. B. 115), and Arm- 
atrang v. Lamadilre and Ynrhnhire Mg. (L. ii. 
10 Ex. 47) overruled. The Bernina, Mi tin v. 
Armnt?wig, 57 L. J., A<lm. 65 ; 18 App. (.’as. 1 : 
58 L. T, 428 ; 86 W. li. 870 ; 6 Asp. M: C. 257 ; 
52 J. ?. 2i2-H. L. (E.) 

Collision between two Ships belonging wholly 
or in part to same Owners.] — Hee Chartered 
Mcreantile Bank of India, China, and Land on 
Y. Lo7idon and' Metherlandn India Steam Man- 
gation (\).^ infra, col 787 ; Siniymn v. Thovijmen, 
■supra. 

Master.]— The master of a ship that has been 
flamaged by collision abroad has power to insti- 
tute an action in a foreign court for recovery of 
damages on behalf of sliip and cargo owniers. 
The Meinbeek, 66 L. T. 209 ; 6 Asp, M. 0. 866— 
C. A. 


1 Bamage by Tug.] — See 8. Tua ani> Tow", 
! infra, cols. 754, seq. 

Common Employment.] — A compulsory pilot 
is not fellow servant of crewq and may recover 
against the shipowner for injury suffered in 
collision through fault of crew. Smith v. Steele, 
44 L. J., Q. B.'dO ; L. K. 10 Q. B. 125 ; 82 L, T. 
195 ; 28' W. R. 888 ; 2 Asp. .M. 0. 487. 

Where the captain is the wrongdoer. See 
Iledleg v. Pinhney and Son! Steamddp Co., 
ante, col. 78 ; liamsa y v. QiCnm, ante, col. 78. 

Purchase of Ship — Bamage done before Pur- 
chase.] — A., the purchaser of a ship from B., 
sued C. in his own name and as assignee from B. 
for damage done to the ship before tiie purchase. 
The day after the summons was served, B. 
assigned to A. all his claims against 0, ; — ileld, 
that the action would not lie. Symington v. 
Camphell, 21 Ct. of Bess. Cas. (4th ser.) 484. 


5. Damages. 
a. Generally. 

Full Compensation.] — The sufferer by collision 
is entitled to full compensation. Mode of esti- 
mating the value of the injured vessel The 
Ironmaster, Swabey, 441. 

Increased Value hy Repairs.] — The owners of 
a ship damaged by collision are entitled to the 
full expenses of repairing her and fitting her for 
sea, though such repairs may make her moi‘e 
valuable than she was before the collision. The 
Pactol'us, Swabey, 178 ; 5 W. R. 167. 

Ho Beduction of “One-third Hew for 

Old.”] — There is no deduction of one-third new 
for old” in the cost of repairs of damage by 
collision, as in the case of insurance. I’he 
wrongdoer pays in full The Gazelle, 2 W. Rob. 
279. 

In assessing the value of seamen’s clothes lost 
in collision, one-third deducted off cost price. 
The Cumberland, 5 L. T. 496. 

Objection to registrar’s report in respect of 
amount allow^ed for repairs. The Alfred, 3 W. 
Rob. 282. 

Cost of Repairs— Bestitution in integrum— 
Lloyd’s Surv'ey,]— A successful plaintifi! in a 
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collision action is entitled to haye bis ship put 
into the same condition in which it was previous 
to the coilision at the cost of the wrongdoer, 
irrespective of the fact that some of the repairs 
necessitated by the collision would shortly have 
been necessary to enable tlie ship to pass her 
classification survey, and in estimating the 
amount of the wrongdoer’s liability, no deduc- 
tion can be made on this account. The Brnmina^ 
55L. T. 781; 6 Asp. M. 0. 6'5. 

Consequential Damage — Eotten Wood.]— 
Whei’e a ship is damaged by collision, and on 
opening her up to effect the repairs rendered 
necessary by the collision, certain parts of her 
not injured by the collision are found to be 
rotten, and to require renewing, the cost of such 
renewal cannot be charged to the collision 
damage, although such parts but for such open- 
ing up would have lasted for some years. The 
Prhwe(is, d2 L. T. 932 ; 5 Asp. M. C. 451. 

Condition of Injured Vessel.] — If a portion 
only of the damage is clearly attributable to the 
wrongdoer, and that portion cannot be dis- 
tinguished from the rest, the wrongdoer is 
responsible for the whole damaire. 21ie Egyp- 
tian, 10 L. T. 910. 

Even though the injured vessel may have been 
at the time of collision in such a condition that 
the collision occasioned an unusual amount of 
damage, a wrongdoer is nevertheless responsible 
for all the consequences. Ih, 

Ship Sunk — Total Loss— No further Damages.] 
— Where a vessel is sunk in collision, and damages 
are awarded upon the footing of a total loss, 
nothing further by way of demurrage or loss of 
wages will be allowed as damages. The Colmi- 
hna, 3 W. Bob. 158. 

Damage to Eeputation of Ship.]— A yacht 
belonging to the plaintiff having been sunk 
in a collision, and evidence having been given 
that her marketable value was depreciated : — 
Held, that, in addition to the claims made for 
repairs, the plaintiff was entitled to he paid such 
sum as would compensate for the impaired value. 
The Georgiana v. The Anglican, 21 W. R. 280. 

Ship Sunk and Raised.] — Where a ship carry- 
ing cargo was sunk in a collision, and afterwards 
raised and repaired, and the costs of repairs 
exceeded the original value of the ship, which 
might have been ascertained before the repairs 
were commenced ; — Held, that the owner could 
not recover upon a principle of partial loss, hut 
that the measure of damages was the value of 
the ship before the collision, with interest from 
the date when the cargo would, in ordinary 
course, have been delivered, together with the 
costs of raising, and the cost of placing the ship 
in dock for _ inspection, less the value of the 
wreck as raised, llie Empress Engenie, Lush. 
138. Bee also The Emerald, The. Greta Holme, 
infra, cols. 735, 894. 

Improper Abandonment.]— Where, in a col- 
lision action for which the defendants were held 
.. , to blame, the court found that, after the collision, 

; the plaintiff’s vessel had been improperly aban- 
doned, and it appeared that, in consequence 
thereof, -she sank and was afterwards raised by 
'■! the plaintiffs, whereas she might, ^have been 


beached, the court directed the registrar in 
assessing the damages, that, as the only aseer- 
taimible extra cost arising from the abandori- 
nient was the cost of raising, he was to disallow 
that amount. The Hansa, 58 L. T. 530 : 6 Asp. 
M. 0.268. 

When a collision takes place between two 
vessels by the negligence of the crew of the 
defendant’s vessel, whereby the plaintiff’s vessel 
is injured, and afterwards and before any effort 
has been made to save the plaintiff’s vessel her 
master and crew unjustifiablj^ abandon her, and 
she is consequently totally lost, the defendant 
will not be liable for such total loss of the plain- 
tiff’s ship, but only for the expense which would 
have been incurred in making good the actual 
damage occasioned by the collision. The TJm- 
ringia, 41 L. J., Adm. 44 ; 26 L. T. 446 ; 1 Asp. 
M.'C. 283. 

The master and crew of a vessel injured by 
collision are bound to shew ordinary courage and 
nautical skill in endeavouring to save their vessel 
from total loss, and the defendant will not, on a 
reference to the registrar and merchants to assess 
the damages, be held liable for any loss which 
might have been avoided by the exercise of such 
ordinary skill and courage. Ih. 

The wrongdoer in a collision is liable for loss 
arising from the abandonment of the injured 
ship, under reasonable fear of danger. The 
Blenheini, 1 Spinks, 285. 

If, in consequence of the collision, the crew of 
the injured ship abandon her under a reasonable 
fear of their lives, and she is totally lost, the 
owners of the wrongdoing ship are liable for 
damage and salvage expenses. The Pensher, 
Swabey, 211. 

A vessel, after collision, was abandoned by her 
crew, under reasonable fear of their lives, and 
lost ; the wrongdoing ship doing nothing to assist : 
—Held, that damages for the total loss could be 
recovered against the other ship. The Lindsay, 
Ir. R. 1 Eq. 259. 

Where the injured ship was abandoned by her 
crew, after the collision, unjustifiably, and she 
was afterwards salved, the salvage cannot be 
recovered as damages in the coliision action. 
llie Linda, 4 Jur. (N.s.) 146 ; 6 W. B. 196. 

Jettison of Cargo — Claim for General Average.] 

— In a collision between a Dutch and an English 
steamer, the farmer w-as sunk, and the latter so 
injured that she had to jettison cargo to keep 
the part of the ship damaged out of^ the water 
whilst making for a port of refuge. In an action 
in rem for damage by collision brought by the 
owners of the Dutch steamer against the English 
steamer, to which the ownei’s of tlie latter 
appeared and counter-claimed, the Dutch steamer 
was found alone to blame. On the reference as 
to damages, the owners of the English steamer 
claimed (inter alia) to recover against the owners 
of the Dutch steamer the balance due in general 
average contribution from ship to cargo in 
respect of the jettison, after deducting the 
amount due from cargo to ship, in respect of the 
damage to the ship H:elcl, that the claim must 
be disallowed, as the loss sustained by the ship 
in having to make the general average contribu- 
tion was not directly due to the collision, but 
arose from the obligation to contribute, resulting 
from the relation between ship and cargo. Tim 
Maftpessa, 61 L. J., Adm. 9; [1891] P. 403; 
66 L. T. 356 ; 40 ‘W. B. 239 ; 7 Asp. M. 0. 
T55. ' ‘ . 
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Insurance does not Affect.] — The defendants 
c«m<ieiiined in daina< 2 :es in a cuUisiun action are 
not entitled to deduct from such damages the 
amount received by the plaintiff in respect of 
such damage, under a policy. Yafps v. Whyte, 
4 Bing. (N^c.) 272 ; 5 Scott, 640 ; 7 L, J., G. P. 
116. 


' b. Plaintiff’s 31'e.g'lig‘ence after Collision. 

Loss by Plaintiff’s Kegiigence after Collision,] 
— If a collision takes place between two vessels 
by the negligence of the crew of the defendant’s 
vksel, whereby the plaintiff’s vessel suffers 
damage and is necessarily rim aground, and 
afterwards and before any expenses are incurred, 
by the negligence of the plaintiff's servants, a 
total loss of his ship ensues, the defendant is not 
liable for such total loss of the ship, but is liable 
for the expense which would have been incurred 
in making good the partial damage. //.J/./Sl 
Flying Fish, 2 Moore, F. C, (isgs.) 77 ; Br. & 
Lush. 436 ; 34 L. J., Adm. 113 ; 12 L. T. 619. 

Cargo not Unloaded.] — Damage to cargo on 
board a ship run ashore after collision : — Held, 
not recoverable from the wrongdoing ship, 
because it might have been avoided by unload- 
ing the cargo sooner. The Edides, 3 Hag. Adm. 
367. 


Plaintiff paid by Insurers.]-— The injured 

party militletl to full compensation, although 
the jury hud tliat lie has been paid by insurers 
for damage : the insurers ha vdug 

assigned to him their rights against the defen- 
dants. J/err/sen v. Eaetolomeo, “> Ct. of iSess. Gas. 
(3rd sei‘.) 848. 

Expense of Detaining Witnesses.] — Costs of 
detaiiniig witnesses until the trial, agency and 
iiiterpretation, arc allowed to the successful 
|)artv in a collision suit. The Karla, Br. & Lush. 
307 13 W. li. 295. 


Lien for Cost of Sepairs — Bankruptcy of Ship- 
owner.]— Where, ill the registrar’s report, in a 
collision action, it appears that the claimant 
claims (inter alia) as part of his damages the 
cost of repairing his ship, but has not paid the 
shipwright, and has, since the repairs were 
effected, become insolvent, and the registrar 
allows such item, the court has no pow'er to do 
anything to ensure the monej^ being paid over by 
the claimant to the shipwright, and will not 
retain the money in the registry until the 
claimant has given satisfactory evidence that 
he has paid the shipwright. The Endeartnir, 62 
L. T. 840 ; 6 Asp. M, C. 511. 


Subsequent Stranding — Eemo teness . ] — The 
defendants’ ship, which wa.s admitted to have 
been solely to blame, collided with the plaintiffs’ 
barque, cutting off her starboard quarter, the 
captain of the '"barque losing his usual means of 
navigating his ship — ^namely, his steering com- 
pass, log-line and charts— and being left with an 
inefficient compass and chart. The captain, in 
order to save his ship, made for the Thames, and, 
without any want of care or skill in navigating 
his ship, mistook a certain lightship wdiich he 
saw, and, the cour.se of his ship being altered, 
she almost immediately afterwards stranded : — 
Held, that the defendants were liable for the 
ultimate loss of the plaintiffs’ ship, and that the 
damages claimed in respect thereof were not too 
remote, as the stranding was the natural and 
reasonable result of the defendants’ wrongful 
act, and was such a consequence as, in the 
ordinary course of things, would flow from their 
act. The City of Lincoln, 59 L. J., Adm. 1 ; 
15 P. D. 15;'62 L. T. 49; 38 W, K. 345; 6 
Asp. M. C. 475— G. A. 

Where a ship, after receiving damage in a 
collision, goes ashore, the loss is prima facie to 
be attributed to the collision. The Mellona; 
3 W. Rob. 7. 


Specific Agreement for Liquidation of Damages.] 
— The ship having come into collision 

with the ship W.,” the owner of tiie ship ‘‘W.” 
caused the ship “ 0.” to be arrested, but. in con- 
sideration of the insurers agi’eoing to })ay to the 
owners the amount of damage which the ship 
" W.” had received by the collision, her owners 
released the ship ••G-.” from arrest : — Held, that 
the word ‘‘damage” included not only the 
damage to the ship itself, but consequential 
damage, such as loss of freight and costs in the 
admiralty court. Heard' v. Holman, 19 C. B. 
(N.S.) 1 34 L. J., C. P. 239 ; 11 .Jur. (N.S.) 544 : 

12 L. T, 455 ; 13 W. R. 745. 


Loss of Life.] — A brig, by the negligence of 
those on board her, came into collision with a 
barque in Januarj’-, about 5 a.m. off the LizaixL 
In the collision the main rigging of the barque 
was carried awmy, and shortly afterwards her 
fore and main masts went by the board. Towards, 
evening the wind increased in violence, and 
about two the next morning the barque was. 
driven on shore, and some of her crew were 
drowned : — Held, that the loss of life was. 
occasioned bv the collision. The George and 
Biohard, L. R. 3 A. & E. 466 ; 24 L. T. 717; 20- 
W. R. 246 ; 1 Asp. M. C. 50. 


laterest ou Damages.]— In a collision action 
in rein not instituted till twelve years after the 
collision, the court allowed interest for twelve 
Years on the damages awarded. The Kong Hay n us, 
[1891] P. 228 ; 65 L. T. 231 : 7 Asp. M. C. 64. 

interest upon money paid for re})airs of the 
injured ship allow’ed from the date of pa^nneiit, 
not only from the date of decree. The Hebe, 
2 W, Rob. 530; 5 Hot. of Gas. 176. A?id see 
eases infra, col, 742, 


Loss of Cargo after Transhipment, in conse- 
quence of Collision.] — See The Bernina, supra, 
col. 561. 


c. Salvag*e Expenses, 

Salvage Expenses.] — Salvage expenses in- 
curred, by reason of the collision, are recoverable 
as damages against the wrongdoer. The Pensher, 
Swabey, 211. 

Costs of Action for Salvage.] — In an action 
for running down a vessel, it appeared that the: 


Loss of Life and Personal Injury.]— See The 
Beta and cases, infra, col. 925. 

Assessment of Damages — Lord. Campbell’s 
Act,] — See The Orwell, infra, col. 989. 

Limit of Damages ,] — See 7. LiBtiTATiON OF 
Liability, infra.., cols. 738, et seq. 
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order tiiat she might be repaired. The owners of 
the cargo proposed that tlio coals, which were 
also dama,!md, should bo sold and a fresh cargo 
shijiped. The shipowner, however, refused to 
siip afresh cargo except ‘-on fresh terms as to 
wh fEtif°f charterer, without inquiring 

^^hat the fre.sh terms would bo, reshippAl the 

Wd'iX flF®’ c^'ied to Bombay 

shipowner, having a lien on the 
yar,^_o for freight, vvas entitled to insist on the 
3n,^inal cargo being reshipped if it was capable 
>f being earned to its destination, and that the 
argo-owner was not entitled to insist on its 

mthe7tX-°"* '-Held, 

.e mTd ^ foert--«n the amount to 

)e paid by the owners of the wrongdoing ship 

the increased’ 
lave been, before comparing the 
laged cargo at Bombay with the 
.d have arisen on the sale of the 
: and shipping a fresh one. Tlifl 
y., Adm. 81 ; 10 P. D. 167 : 5,3 
V. B. 151 ; 5 Asp. 51. 0. 522. 

amages as to Loss of Freight 1 
’bip and freight are lost, the 
ages in respect of freight, is the 
reight, less the cost of earnin^r n 
upownej' by the collision. 27w 


— .^wuic circurnsr-ances, the 

dut;y cast upon him of acting as agent for the 
carp as well as the ship, the^makiSg a piUs^ 
fn a the necessary officiardoouments 

of aUowed tosteamVessols Measure of 

ton on StS°toXgTTr"l/nrtJn on if 

nett tomiagi, per day ® This estiXllo • o'’ 

■at by donblinl the amomft 0 ?^? * arrived amount of the 

<:row an,lof tL costX^ei™l-'’‘'®®®°^*’'® the 

include both eyenditure and ?os 3 of °tmde° ’^Ib. 

•collision to damagerXSteLtou dLi'5”’’®^- 1 

it must he shewn^ that actual not nrohfhf^T^'*’ ^ collision 

s «“ s’.'ssiL-sroi-y 

deteWiOT of"!. 

Blast India trade* all allowAi^ ^ m market was toe 

comsion. 20f“ ^idered as an el 

' ' In the case of a ste-im^Kin diJSeren 

Cl?ss, sailing at fixed intemls^^ “I? 





SHIPPING— XX. Collision. 





SHIPPING— XX. Collkion 


Principle of tlie Eiile,]--Tb.e principle of the 
rule is equality of participation in a loss arising 
from a common fault. See per Lord Stowell, 
The Woodrop, supra. Of. per Belboriie, C., The 
Khedive^ infra. 

The Common Pault.]— May be partly on shore 
and partly atioat ; as where one ship was negli- 
gently launched and the other negligently placed 
in her \Yay. The United States^ 12 L. T, 33, 

The common fault need not conduce to the 
collision if it conduces to the damage ; as where 
one ship w'as negligently navigated and the other 
holed her with her anchor, wdiich was a cock-bill. 
The Mavqaret. HO L. J., Adm. 67 ; 6 P. D. 76 ; 4-1 
L. T. 291; 29’ W, E. 533 ; 4 Asp. M. 0. 375— 
C A. 

Whilst a barge was by night lying astern of a 
steamship, in a dock, the latter moved her pro- 
peller and cut a hole ^ in the barge. It appeared 
that there was no one on board the barge at the 
time of the accident. In a collision action : — 
Held, that although the steamer was to blame. 


dant's ship : — Held, that the plaintiffs were 
entitled to recover the sum, though it was not, 
strictly speaking, advanced freight, but a pro- 
spective increase in the value of the cargo, and 
that the insurers wmre subrogated to the rights of 
the plaintiffs. TIw Thyatira, 52 L. J., Adm. 85 ; 
8 P. B, 155 ; 40 L. T. 406 ; 32 W. B, 276 ; 5 Asp. 
M. G. 147. 


freight in Captain’s hands.]— Freight in the 
captain’s hands, lost in the collision, allow’ed as 
damages. The Cumherland, 5 L. T. 496. 

Cost of Eaising Wreck — ^Public Body.] — A 

public body, with statutory public duties to dis- 
charge and powder to levy rates for the purpose of 
discharging those duties, is entitled, though it is 
not a proiit-eaining body, to substantial damages 
in respect of the loss of the use of property 
injured by the negligence of another ; and for the 
recovery of such damages it is not necessary to 
prove direct pecuniary loss. The Greta Ilohne, 
m L. J'., Adm, 166 ; [1897] A. C. 596 ; 77 L. T. 
23 ; 8 Asp. M. C. 317—0. A. 

A dredger, the property of the Merse^^ docks 
and harbour board, the conservancy authority 
of the port of Liverpool, was sunk by the negli- 
gence of those in charge of the Greta Holme.” 
The wu'eck was raised, and in addition to other 
items the board claimed 1 ,.500L damages for the 
loss of the use of the dredger during the fifteen 
weeks she wms under repair. There was evidence 


she sank ; the plaintiffs therefore could only 
recover half their damages. The Seotla, 63 L. T. 
324 ; 6 Asp. M. C. 541. 

Difficulty of applying Common Law Deff nition 
of UTegligence,] — See T7ie Monte Rom, 62 L. J., 
Adm. 20 ; [1893] P. 23 ; 68 L. T. 299 ; 41 W. R. 
304 ; 7 Asp. M. C. 326. 

Fault of not standing by.]— The rule formerly 
did not apply where one ship \vas in fault for 
the collision and the other for not standing by 
to assist. The Celt, 3 Hag. Adm. 321. Bvt me, 
^as to present law, 57 & 58 Viet. c. 60, s. 422. 

' Both or one Ship Foreign.] — The rule applies 
wOiere one or both ships are foreign. The jVo?th 
jl/neriewn and The Teela Carmen, Swabey, 358 ; 
Lush. 79. Chartered Mercantile Banh of Tndiic 
V. Netherlands India Steam Narigaf/um Co,^ 52 
L. J., Q. B. 220 ; 10 Q. B. B. 521 ; 48 L. T. 546 ; 
31 W. E. 445 ; 5 Asp. M. C. 65 ; 47 J. P. 260— 
C. A. The Washington, 5 Jur. 1067. The Mon- 
arch, 1 W. Rob. 21. The Khedlce, Stoomraart 
Maatsehappy Nederland v. Peninsular and 
Oriental Steam Navigatkm Co. ,52 L. J., Adra. 1 ; 
7 App. Gas. 795 ; 47 L. T. 198 ; 31 W. B. 249 ; 5 
Asp. M. 0. 360, 567. The S&rhigapatam, 3 W. 
Bob. BS. Chapman v. Royal NetheHands Steam 
Navigation Co., 49 L. J., Oh. 449 ; 4 P, B. 157 ; 
40 L. T. 433 : 27 W. B. 554 ; 4 Asp. M, C. 107 
— C. A. 

Cargo-owner suing Owner of carrying Ship.] 
— Rule of division of loss where both ships in 
fault does not apply to an action by the owner of 
cargo against the owner of the canying ship 
upon the contract to carry. The Bush ire, 52 
L. T. 740 ; 5 Asp. M. G. 416. 

The Eule applied..] — Both vessels being in 
fault for a collision, a moiety of the damage 
suffered by each pronounced for. The Imma- 
ganda Sara Clasina, Yamx v. SJwffer, 8 Moore, 
P, C. 75. The Independence, 14 Moore, P. 0. 
103 ; Lush. 270 ; 4 L. T. 603 ; 9 W. E. 582. 

Insurance — Eunning Down Clause.] — Liability 
of underwriters -where both ships in fault. See 


Wreck-raising Plant.] — See The Crystal and 
cases, post, col. 893. 


6. Bivisioiir OF Loss. 

Statement of the Eule.] — Statement of 
admiralty law as to the four cases of collision, 
by fault of one ship, both ships, or neither 
ship, and the liability for damages in each case. 
Loss is divided wdiere both ships in fault. The 
Lord Melville, cited, 2 Shaw’s Sc. App. 395. 
The Woodrog), 2 Bods. 83, 

Its Justice questioned.]— The justice of the 
rule questioned. See per Benman, C.J., Be 
Vaim V. Salvador, 4 A. & E. 420 ; 6 K. & M. 
713 ; 5 L. J., K. B. 134. Per Selhorne, C., The 
Khedive, infra. 

Eeason for the Eule.] — The reason for the 
rule is to avoid interminable litigation. See per 
Lord Blackburn, The Khedive, infra. 

Equal Division — One Ship more in Fault 
than the Other.] — Rule of equal division of 
loss applied. The Petersfeld and The Judith 
Randolph, cited in Hay v. Le Neve, 2 Shaw’s Sc, 
App, 395. 

rule of admiralty is that if there is blame 
J, the accident on both sides, they are to 


Eas^ blamf 
<joIlis burn, 


she loss equally . however small tht 
^Lay be on one side. Per Lord Black- 
Be Mfzrgaret, Cayzer v. Cmroti Co,, 54 
dm. 18 : 9 App. Gas. 873, 881 : 52 L. T. 
^ Asp. M. G.'371— H. L, (B.) 
Mml supm. The Wmdrop, supra. 
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Lo/iihm Sfrfim.sln/i A.'!,svrif/tH)/i v. Gramp'uDi Mercantile J^anli of India y. Netherlands India 
Steamship ^1/., post, col. iU<S L „ Steam- Na/rlr/ation Co.^ The Hoehuraj and 

The Lapiviwp 51 L. J., P. C. 02 ; 7 App. Cas. 
Pault of one Ship that of her Compulsory 512 ; 47 L. T.' 455 ;■ 31 W, E. 303: 5 Asp. M. C. 
Pilot,] — llie A.’' aiul tlie H,” were in collision 39 — P. C. 
by the fault of i.he crew of the “ A.’* and the coni- 

pnlsory pilot of the H.*’: — Held, that the rule of Action under lord CampbeiPs Act.] — The 

liivisfon of loss applied ; but that the ‘A.” owners rule does not apply to actions under Lord 

couicl recover -1,000/. (half her loss being 8,tH)UZ.), CampbeU’s Act. The Mernlna, Mills y. Arm- 
and not (aily 2.50i>/., the Ijnlanee between 4.000/. strontp supra, 
anti l,r>tH)/. (half theioss of the ’A.”). 

52 L. J.. Adm. 51 ; 8 P. D. 218 : 48 L. T. 890 * Emsion of Loss where Liability Limited.] — 

31 IV. U. Ssl : 5 Asp. iM.' r.* foi— C. A. * See also dChedire, Sfoomvaart Maafsehappp 

TJ^ehemefnns,li L\^l xd\\\A^i)^h,l^'i^A,k Peninsular and Oriental Steam 

E.523 : 20 L. T 329 ; 20 W. H. 7G1 : 1 Asp. M. C. ^^(^^'Iffathm Co., infra, col. 743. See also Chaj}- 
2,5 i. ’ * - Moyal Netherlands Steam XTarigation 

Co., infra, col. 743. Overruling d'he Khalite, 

Both Ships in Panlt by Agreement of Ship- 

o™ - Cargo Owners not bound by Agree- 7. Limitation of Liabioitv. 

meat, J — An agreement between the shipowners 

that both sliipts were in fault docs not pi'event a. By O-eneral Law, no Limitation, 
the owner of cargo on board one sliin from t- -u -rr ••• -x -r. 

asserting in an action by the owner of the other ^i^^ability Unlimited by G-eneral Law.] 

ship to limit his liability that the last-mentioiied the shipowner was liable to the iiill 

ship was alone in fault. The Karo, 57 L. J., ^'^teiit ot damage done by the negligence of his 

S ; 13 P. D. 24 ; 58 L, T. 188 ; C Asp. M. c; f Pdj;-, ’ A 
245 ^ L. J-, Adm. 49 ; ^ L. 1.724. bee also The Dundee, 

1 Hag. Adm. 109, 120 ; The Aline, 1 W. Rob. Ill ; 

Collision between Ships of same Owners— ^ 

Bights of Cargo Owners.] —Where a collision 

occurred between ships belonging to the same ’ n 

owners, and the shinowner was Drotected bv bill t App. Cas. /9a, 814.; intra, col. 


geucc ui cause naviganng rne carrying snip -u Undm- n 

Held, that he was liable in tort for tlie iiegli- 

gence of^ those on board the other ship to "the Under 53 Geo. 3, c. 159, the owners of a ship 
extent of half the loss of the cargo owner ; and that sank after wrongfully damaging another 
that he was }.>rotected by the bill of lading from were not exempt from liability. Brown v. Wilkin- 
further liability. Chartered MeTeantile Bank of 15 M. &: W. 391 ; 1(> L. J., Ex. 34. 

India V. Netherlands India. Steam XA'ida/ation tuirpoons and fishing gear of a whaler went 

52 L. J., Q. B. 220 : lt> Q. B. D. 521 ; 48 L. T, to augment the sum to which shipowners’ liability 
516 ; 81 W. R. 445 ; 47 J. P. 260 : 5 Asp. M. C. 05 was limited by 53 Geo. 3, c, 159. Cede v. Laurie, 
— U. A. 5 B, & C. 157 : 7 D. A R. 711 ; 4 L, J. (o.Si.) K. B. 

149. S. P., The Dundee, 1 Hag. Adm. 109. 

Collision between Tug and Third Ship — Lia- shipowner was liable for costs of a collision 

hility of Owners of Tug and Tow.] — .A tug beyond the value of his ship. Bayne, JU 
with a Shi]) in tow struck and injured a third 1 G. &; D. 374 ; 10 L. J., Q. B. 354 ; 1 Q. B, 

ship, the ship in tow not touching her. All U., The Dundee, 2 Hag. ‘ ' 

three vessels were found to blame for proceeding ®tiip having been wrongiu 
at an improper speed Held, That the owners of Tuaster so that the voyage was no 
the tug and of the tow were jointh'aiid severally liability of the shipowner was heL 
liable to the owners of the thiiTrvessel for one- ^1^^ sl^ip when sold, together \ 
half of the damage that vessel had sustained, would have earned. Canna 

less one-half of the tug’s damage ; — Held, also, ^55 ; 8 Moore, 127 ; 2 L. J 

that the total liability of tug and tow was not liability of shipowners for > 

limited to the statutory amount on the tonnage value of the ship before, not afte: 

of the tug. The Bnglish man and The Australia,' ^ " 

63 L. J., Adm. 133 ; [1894] P. 239 ; 6 R. 743 : 70 
L, T. 846; 43 W. R. 62 ; 7 Asp. M, C. 603. 

[Fletcher 

Cargo Owner can recover only Half 
Loss— Both Ships in Fault.]— In admiralty the - 
owner of caigo on board one of two ships" both act and by 14 & 15 Viet, 
of which are in fault for the collision could liability is limited is 

recover only half his loss. The .Milan. Lush. ’ ' ^ 

388 ; 31 L. J., Adm. 105 : 5 L. T. 590. But see making deductions from her 
The Bernina, 57 L. J., Adm. 65 : 13 App. Cas. portioned to her age, but by 


As to the form and date of affidavits required 
to be filed by the above act, see Walker v. 
Fletcher, 1 m. 115 ; 12 8im. 420; 11 L, J., 
Ms I Ch. 103 ; 6 Jur. 4. , 

The yalue^ of the ^ship to which by the above 
4. ,,,,.. 1 1 .„ II p , - c. 104, the shipowner’s 

.. the price at which she could 

be sold ; and that price must be ascertained, not 
^ — A,..,.. cost price, pro- 

, , . V. V / a valuation and 

1 : o8 L. T. 423 ; 36 W. R. 870 ; 6 Asp. M. C. 257 ; appraisement, and such value must be ascei'talned 
52 J, P. 212 — H, L. (E.) as at the time of the accident. Dohree v. 

'“a 'tru* s II. 2 Myl. & Or, 489. Affirming 6 Sim. ,291 ifA ■ 

One Ship deemed in Fault for Infringement As to the mode of calculating the sbipWValue. 
of Regulations.]— The rule of division of loss prepaid freight, and the liability, where the 
applies where fault is presumed under 36 & 37 master, one of the part owners, caused the loss, 
\ ict. c. 8o, s. 17, by reason of infringement of Bee WUson v. .DicJm?i, 2 B. & Aid. 2 t'^^'20 R. R. 
the regulations. The Khedke, su^m; Chai'teml 331. 

' ' VOL. XIII. rl, , '' i ■■ QA 
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The [}TOvisions of the Merchant Shi}>piiig Act, 
185-t (17 IS Yict. c. 104), s. oOS, iimitiiig ship- 
owners’ liability, did not apply to foreign ships. 
Getimil Lum Sc mo Collier Ch. v. Sehnrmaniis, 
29 L. J., Ch. 877 : 6 Jiir. (^t.S.) 883 ; 8 W. R. 732. 
8. P., The Wild- Banger, infra, col. 747 ; Cope y. 
Doherty, 2 De G. &; 3. 614 : 27 L. J., Ch, 600 ; 
4 Jur. (]S\S.) 699 ; 6 W. B. 695. 

In a bill filed under the proyisions of the Mer- 
chant Bhippiug Act, 1854, to stay ■ actions ^ in 
otlier courts for damages occasioned by a collision 
with the plaintiff’s ship, and to iiaye the alleged 
damage ascertained, the plaintiif must aver that 
he has incurred liability. Hill v. Andns, 1 
K. & J. 263 : 3 Bq. li. 422 : 24 L. J., Ch. 229 ; 
3 W, B. 230 : aliter HWer y. Pmvcll, 2 Ct. 
of 8ess. Cas. (4th ser.) 976. And sec The 
Amalia, Br. & Lush. 151 ; The Sldern, infra, 
col. 749. 

Form of order made on motion for injunction 
in a suit by shipowner to restrain actions for 
damage occasioned by loss of the ship and cargo 
nnclei" the provisions of the. Merchant Shipping 
Act, 1S54, part 9. African Steamshij? Co., In re, 
1 K. & J. 326 ; 3W. B. 316. 

In a suit instituted by a shipowner, under the 
514th section of the Merchant Shipping Act, to 
determine the amount of his liability in respect 
of the losses there mentioned, to have such amount 
distributed ratably amongst the several claimants, 
and to stop actions at law in relation to the same 
subject-matter, there being no adverse litigation 
amongst the claimants themselves, nor any other 
special circumstance occasioning an Increase of 
costs, and over which the plaintiff has no control, 
the shipowner, as the party eased by the proceed- 
ings, must pay all the costs of all claimants whose 
claims are established, including the costs of 
actions at law commenced by any of such claim- 
ants, but stayed by injunction in the suit. 
African Steamshij) Co, v. Swwnzy, supra. 

In such a suit, the court has no power to give 


c. Under 17 18 Tict. c. 104. 

When damage is done by a ship both to persons 
and goods, the ship is to be estimated at not less 
than 15Z, per ton, forthepurposeof adjusting the 
compensation to be paid to claimants in respect 
personal injury 
&;:H..739';4,m‘.L.dJ., 


of loss of life or 
IhherU, 1 J. 

Jur. (N.S.) 820 ; 4 L. T. 679 ; 9 W. B. 890. 

But where all demands in respect of personal 
injury or loss of life have been settled, and the 
only claimants against the ship are the owners 
of property whicli has been damaged, the ship 
is not to be estimated at more than her actual 
value, notwithstanding the fact that loss of life 
or personal injury has ocemred. Ih. 

Where claimants of both kinds appear, the 
owners of property are entitled to have the com- 
pensation for loss of life and personal injurj" 
marshalled, so as to throw it primarily on the 
excess (if any) of the value of 15/., per ton over 
the act-ual value of the ship. Ih. 

The 17 k IS Yict. c, 104, did not repeal, but 
only modified, the 9 & 10 Viet. c. 98 (Lord 
Campbell’s Act), so far as the latter created 
liability for the loss of life by collision at sea. 
Glaholm, v. Barher, 35 L. J., Ch. 259 : L. E. I Oh. 
223 ; 12 Jur. (N.S.) 82 ; IB L. T. 6.53 ; 14 W. B. 
29b — C. A. 

By the joint operation of the 9 & 10 Viet. c. 93, 
and the 25 & 26 Viet. c. 63, s. 54, the liabilit}^ of 
the owner of a sailing vessel for loss of life occa- 
sioned b^^ collision with another vessel at sea is 
limited to 15/. per ton of the registered tonnage 
of his vessel. Ih. 

The liability of a shipowmer in respect of loss 
of life to the seamen of a vessel run down by 
his ship is not limited to 30/. for damages pay- 
able in each case of death ; and this rule applies 
to all cases, whether the board of trade does or 
does not institute proceedings in respect of such 
loss of life. Glaholm v, Barltev. 35 L. J., Oh. 657 ; 
L. B. 2 Eq.598 ; 12 Jur, (N.s.) 764 ; 14 L. T.8S0 ; 
14W. R. 1006. 

The amount of damages being paid by order 
of the court into the registry, the party finally ' 
adjudged to receive the same was not allowed : 
interest from the date of such payment into ! 
court. The North American and the Teela Car-- 
men, Lush. 79 ; 5 Jur, (N.S.) 659. 

The owners of a ship causing a collision are 
liable, in chancery as well as in admiralty, to pay 
interest upon the sum payable as damages, 
although such damages may amount to the maxi- 
mum sum limited by 25 &; 26 Viet. c. 63, s, 54, 
and if the ship injured is in ballast at the time of 
the accident, such interest will be calculated from 
the date of the collision, Straher v. Hartland, 
2 H, & M. 570 ; 34 L. J., Ch. 122 ; 10 Jur.(N.S.) 


Nissan v 


irom tiie time at winch the loss is considered to (i. Under subseotuent Acts, and Gfenerally. 
have arisen, and the sum awarded bears interest 

from^that date. The Amalia, 34 L. J., Adm. 21 ; To what Bamages Limitation extends — Loss of 

13 W. B. ill ; 5 M. B. 164, n. > Goods — Belay.] — A railway company, known to 

The value of a ship within the meaning of be also shipowners, contracted to carry passen- 
tfee 17 k 18 Viet,' c.;104, s. 504, was what she gers and goods from London to Guernsey. The 
have fetched if sold immediately before passengers and goods were taken by railway from 
thO;^llision, without deduction in . respect of London to Southampton, and 'were there put on 
sale. Zeycester v. Logan, 4- K. k J. 725 ; board a ship which belonged to the company. 
6 W. B. S49. S, P., Afriegm Btmmship Co. v*; The ship, on her way to Guernsey, came into 
Simmy, 2 IC &; J. 660/r',2o';LrJq Ch., '870 ; 4 collision with another ship and sank with several 
W. B, 21(), 692; & Lush, of the passengers and 'ail the goods. Actions 

210 ; 9 L.,T, 781»"; ' were brought against the company by surviving 
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statute applied to such a case. 
53 L. J,, Aclm. 65 : 0 P. R 145 
W. E. 112 ; 5 Asp. M. C. 326- 


iiot sufficient to satisfy all the claims for which 
the owners of the “"iv,’’ were answerable in 
damages : — Held (Lord Bramweli doubting), that 
the o\w[iers of the were entitled to prove 
against the fund for a moiety of their damage, 
less a moiety of the damage sustained by the 
K.A and to be paid in respect of the balance 
due to them after such deduction pari passu with 
the other claimants out of such fund. , Clm-pnan 
y, jYftJico'hnds Stmni jSlmgatwn Co. 

(infra) overruled. The Khedive, Stoomraarf 
Muatiivhapmf Kederland v. B. 0. Steam Kavi- 
(jat'ion Co., 52 L. J., Adm. 1 ; 7 App. Cas. 705 ; 
47 L. T. 198 ; 31 W. E. 249 ; 4 Asp. M. C. 567 
— H. L. (E.) 

In an action of collision in the admiralty 
division, 
and both ship^ 
have accordingly been condemned to pay the 
moiet}’- of each other’s damage, and cither of the 
parties to the collision has applied to have his 
liability limited under the Merchant Shipping 
Act, 1862, y. 54, no set-off is allowed between the 
two amounts for which they are liable in damages 
until the limitation of liability imposed by that 
statute has been applied. The “ S.” and V.'’ 
came into collision, both ships were damaged, 
but the “ V.” was sunk with her cargo and lost. 
In an action by the owners of the “V.,” and 
counter-claim by the owners of the “S.,” both 
ships were held to blame, and condemned to pay 
the moiety of each others damage. Under this 
judgment the damage payable by the “ S.” was 
14,000/., and that payable by the V.” was 2,000/. 
The owners of the ‘‘ S.” then brought an action 


Expenses of Salvage of Cargo.] — The payment 
into court of 8/. a ton under 25 26 Yict. c. 63,, 

s. 54, does not place the shipowner in the position 
of a person wdio has not done wrong. The owner 
of a ship sunk by a collision in the Thame, s 
admitted it to be his fault, and paid into court 
8/. a ton in a suit to limit his liability. The 
Thames conservators having powers under the 
Eemoval of Wrecks Act, 1877, and the Thames 
conservancy acts, raise<l the ship and delivered 
the ship and cargo to the owner, he undertaking 
to pay the expenses of raising. Part of the cargo 
was some wool, which was damaged by being- 
sunk : — Held, tliat the shipowner was bound to 
deliver the wool to the owner of the w^ool without 
claiming from him by way of contiibution to 
salvage any pai't of the expenses of raising the 
ship and cargo. The Eftrich, PrehuY. Balhij. 
6 P. B. 127 ; 45 L. T. 399 ; 4 Asp. M. C. 46.5— 
C. A. Affirming 50 L. J., Adm. (Jo. 


where both ships have been injured 
have been held to blame, and 


Held (Bi’ett, L.J., dissenting), that the owners 
of the V.” must prove for 14,000/. against the 
fund in court, and must pay the 2,000/. in full to 
the owners of the “S.” Chapman v. Royal 
Ketheidands Steam Karigatiou Co., 48 L. J., Ch. 
449 ; 4 P. D. 157 ; 40 L. 'T. 433 ; 27 W. E. 554 : 
4 Asp. M. C. 107— C. A. 

Mode of Distribution.] — Where the damage 
sustained bj' all the claimants exceeds in the 
aggregate the whole amount for w'hich the 
shipowner is liable (viz. at the rate of 15/. per 
registered ton of his ship), the fund must be 
distributed ratably amongst all the claimants 
in proportion to the ilamages sustained by them 
respectively ; but where the whole amount of 
damages is less than the whole amount for which 
the shipowner is liable, the amount of damages > 
sustained by each claimant is to be paid in full. 
Glaholm v. Rarher, 35 L. J., Ch. 657 ; L. E. 2 Eq. 
598 ; 12 Jur. (K.B.) 764 ; 14 L. T. 880 ; 14 W. E. 
1006. Bee Lcyeester v. Loyan, infra, col. 745. 

“Improper Havigation.^^]— The words “im- 
proper navigation ” in 25 & 26 Yict. c. 63, s. 54, 
sub-s. 4, are not to be restricted to the negligent 
navigation of a vessel by her master and crew, 
for the statute includes all damage wrongfully 
done by a ship to another whilst it is being 



XX. Collision. 746 

Yaclit Eace— Contract to pay “ all damages,”] 
— ^lYhere a person enters into a contract embodied 
in rules by which he agrees to be liable for all 
damages” arising from a breach of those rules, 
he cannot claim the benefit of a statutoryiiniita- 
tion of liability. In a yacht race sailed subject 
to rules by which the owner of any yacht infring- 
ing a rule was to be “liable for all damages 
arising therefrom,” the appellant’s yacht, by 
reason of a breach of the rules, ran down and 
sank the respondent’s yacht : — Held, that the 
appellant’s liability was not limited by s. 
oi of the Merchant Shii)ping" Act, 1862, to 8Z. 
per ton, but that he must make good the whole 
value of the yacht. Tlte Safanita, 66 L. J., 
Adm. 1 ; [1897] A. C. 59 ; 75 L. T, 337 ; 8 Asp^ 
M. G. 190— H. L. (E.) 


Damage Claimants Paid Pari Passu.] — ^After 
jiidginerit fr*r limitation of liability, the injured 
irrv is vTi titled, after 


])aynieiit out of the fiiml 
'm action in which he has 
share the resitlue of the 
or claimants for damage. 
C. A J. 146 : 26 L. J., Ch. 
. P., (rlaliolub V, Btirliev. 


Life Claimants and Damage Claimants — 
Priorities.] — Claimants in respect of loss of life 
or personal injury are entitled to the 11. ]}er ton. 
and other claimants to the per ton, subject as 
To the latter to tiie right of the former claimants 
TO have recourse ratablv to the 8/. per ton. 
yinm V. MohnB-. 1 J. A H. 789 ; 80 L. J.. 
Ch. 844 ; 7 Jur. (^\S.) 820 ; 4 L. T. 679 ; 9 
AC, P. 870 (a (iecision on 17 A 18 Met. c. 104, 

The plaintiffs in an action to limit their liability 
paid into court the sum of 7,862/. O.y. lOt/., being 
the amount of their statutory liability at the rate 
•of 15/, ])er ton. The amount so paid into court 
being insufficient to satisfy in full claims against 
tlie plaintiffs in resjjcct of loss of life and ioss of 
goods, the registrar, by bis repoi-t, fouinl that the 
claimants in respect of loss of life were entitled 
to be paid out of the sum in court an amount 
•equal to 11, per ton, and that they and the 
claimants in I'espcct of loss of goods should rank 
pari passu against the balance representing 8/. 
per ton. On objection to the report ; — Held, 
that tiie report was right, as the court had power 
to marshal the assets, and that the claimants in 
respect of loss of goods had no right in priority 
T<.> the claimants in respect of loss of life against' 
the sum re})resenting SI. per ton. The Vietnna. 
57 L. J., Adm. 108 : 18 P. D. 125 ; 59 L. T. 728 : 1 
37 AT. K. 62 ; 6 Asp. AX. C. 885, | 

Claims for loss of Life Settled,]— In an action j 
tV»r limitation of liability, where it appearcfl that 
all tiie claims in respect of loss of life had been 
settled, tiie court ordered that upon payment in 
t(f Si. per ton all pei'sons having any claim 
ci tiler in respect of loss of life or tlamage to ship, 
goods, or merchandise, should be restrained from 
i>riDging any action in respect of the collision. . 
J7m Fthseolino. 52 L. T. 860 ; 5 Asp, AI, C. 420. 

Life Claims — Payment into Court.] — See The 
Dloae. infra, col. 752. 

Sale of Ship by Foreign Court— Eeceipt of 
Proceeds — Eight to claim against Fund in 
Court.] — AAliere in the limitation proceedings 
the fund paid into court in respect of loss of 
ship, geods, Ac., amounts to the full SI. ])er ton 
of the sliip’s tonnage, persons who have taken 
proceedings in respect of those matters in a 
foreign court and received the proceeds of the 
sale of the wrongdoers ship in those |‘)roceedings, 
but whose claim, s have not been thereby satis- 
fied, are not debarred from claiming against the 
fund in court, but wnll be compelled to give 
credit for any sums they have received in "the 
proceeiiings abroad. The Crathle. 66 L. J., 
Adm. 98; [1897] P, 178; 76 I.. T. 534; 45 
W. B. 631. • I 


Vessel not a Eegistered British Ship — Vessel 
newly Launched.] — A newly-built vessel, exceed- 
ing fifteen tons burden, on being launched, ran 
into and damaged a, passing ship. The owners 
of the damaged ship thereupon instituted an 
action against the newly-built vessel to recover 
for the damage done to their ship, and the court 
pronounced the vessel proceeded against solely 
to blame for the collision. Afterwards an action 
of limitation of liability was instituted by the 
owner of the newly-built vessel, a natiiral- 
! born subject, who therein claimed a declaration 
that he was entitled to a limitation of liability 
in respect of the dan]age occasioiie<l by the 
collision. At the hearing of the action it 
appeared that the newly -built vessel, though 
registered as a British ship at the time of the 
institution of the action, was not so registered 
at the time of the collision: — Held, that the 
vessel was not a registered British ship when 
the collision occurred, and that the owner was 
not entitled to liave his liability limited. The 
Ancl'ilmiun, 47 L. .1., Adm. 65 ; 3 P. D, 182 ; 39 
L.T. 204 ; 27 AA^ R. 172 ; 4 Asp. M. C. 22. 

British Owners of a Dutch Ship.]— See The 
infra, col. 747. 

When Ship Sunk.] — The “Normandy” and 
“Mary” came into collision, and the “Nor- 
mandy” was sunk. Cross causes of damages 
were instituted, but had not been heard, nor 
the liability for the collision determined ; but 
the owners of the “ Normandy ” paid into court 
the amount of their liability, as limited by 
statute : — Held, first, that the court had juris- 
diction in a suit for limitation of liability, even 
though the “Normandy” ha<l been sunk, and 
therefore could not be arrested. Tke'Xormmidy, 
39 L. J., Adrii. 48 ; L. R. 3 A. A E. 152 ; 23 L. T, 
631 ; IS AAkR. 903. 


Railway Company carrying by Sea.] — A 
railw^ay company carrying passengers and goods 
partly by railway and partly by its own ships 
is entitled to’ the limitation on the liability of 
shipowners imposed by the merchant shipping 
acts. Z. S.-W. My.Y. James^ 42 L. J., Ch. 
337 1 L. R. 8 Ch. 241 ; 28 L. T. 48 : 21 AT. E. 
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British and foreign vessels. The Amalia, 1 
Moore, K C. (N.S.) 471 ; Br. & Lush. 151 ; f 
qU; B2 L. J., Adm. 191 ; 9 Jm\ (N.s,) 1111 ; 
8 L. T. S0r> ; 12 W. B. 24, ^ ’ 

The 17 & 18 Viet. c. 104, ss. 504, 514, did not 
^PP^y ^^0 a coilision on the high seas between 
foreign ships of which the owners were 
foreigners. Cvjje v. BoheHy, 2 De G. & J. 614 ; 
27 L. J., Ch. 600 ; 4 Jnr. (x.s.) 699 ; 6 W. R. 695. 
B. The Wild Ranger, Lush. 553 ; 32 L. J., 
Adm. 40 ; 9 Jur. (N.s.) 134 ; 7 L. T. 725 ; 11 
yV. II. 255. 

But where a British ship damaged a foreign, 
ship Iw a collision within the distance of three 
miles from the shore of the United Kingdom, 
the provisions of that statute, limiting the 
liability of the owner to the value of the ship, 
applied. General Iron Screw Collier Co. v. 
ScMirmanmn, 1 J. & H, 180 ; 29 L. J., Ch. 877 ; 
6 Jur. (N.s.) 883 : 4 L. T. 138 ; 8 W. R. 732. 


2K. R. Act, 18{)7, s. 9, have not been complied witlu 
The Franconia, supra, explained. The Falenno 
54 L. J., Adm, 46 ; 10 P. B. 21 ; 52 L. T. 390 ' 
33 W. R. 643 ; 5 Asp. M. C. 360. ^ 

In an action for limitation of liability, the 
plaintiffs sought, in coin})iiting the tonnage of 
their steamship for the pui’iioses of the action 
to deduct the spaces mentionetl in s. 3 of 
the Merchant Shipping (Tonnage) Act; : 1889 ^ 
(52 k 53 Viet. c. 43) Held, that the deduc- 
tions could not be ma(,le, as tlie enactment in 
question only applied to the computation of the 
register tonnage of vessels, and not to the gross 
tonnage, upon which the ownei’s’ liability in the 
case of steainshii)s is calculated. The 'UmhUo 
60 L. J., Adm. 7 ; [1891] P. 118 ; 64 L. T. 328 * 
39 W. R. 336 : 7 A^. 26. " 


90 L. T. Jour. 249. 

foreign Ship— Wages Postponed to Damage 
Iiien.j — Sec 'The Linda Flor, infra, col. 761. 


elusive. The John Ormston ov John Melntiire 
50 L. J., Adm. 76 ; 6 P. B. 200 ; 30 W. R. 276. ’ 
In order to arrive at the ‘‘gross tonnage” 
(without deduction for eugine-roorn space) on 
which the owner of a British registered steam- 
ship, measured iiinler the Merchant 8hippino' 
Acts, 1854 to 1889, is entitled to calculate the 
amount of his limited liability for collision under 
the Merchant Shipping Act, 1862, such owners 
may legally deduct from the total tOTiTia<j*e 
appearing on the register in force at the time of 
collision any deduction or deductions shewn on 
such register in respect of certitied spaces solely 
appro])riated to the crew. The FefnJ 62 L. j’' 
Achii. 92; [1893] P. 320; 1 R. 651 ; 70 L. t! 
417 ; / Asp. M. G. 434. 

The provisions as to deducting crew spaces 
I apply in calculating gross tonnage. Rienrll v. 

I bimjmn, 4 Ct. of Sess. Gas. (4tii se.r,) 177. 

Double Bottom.] — In ascertaining the gross 
tonnage, for the purpose of limitation of liability, 
ot a steamship constructed with a <Ioubie bottom 
tor water ballast, the space between the inner 
and the outer plating is not to be taken into 
account, but the measurements for ile|>th are to 
be taken to the upper side of the inner plating 


16/J, slionld be deemed to be of the tonnage 
mentioned in their registers in the same manner, 
and to the same extent, as the tonnage denoted 
in the certificate of registry of British ships was 
deemed to be their tonnage. In the register of 
tins' ship the crew space was deducted : — Held. 

1 Q-o 1 of the 26th of Junei 

lo/d, did not make the certificate of registry 
conclusive evidence of the tonnage or of the 
propriety of deducting the space solely appro- 
priatel tor bathing the crew. The Francomu, 

M^b^ilo V 

. ™der the Merchant Shipping 

Act, lbo4, s. 21, sub-s. 4, a closed-in space, 
solely appropriated to the berthing of the crew 
IS to be excepted in estimating the tonnage only 
when It is on the upper deck, and not when it is 
between the spar deck and the tonnage deck. 

Held, also, that the crew space cannot in the 
rase of a foreign, any more than of a British 
Merchant Shipping 
«nn provisions of that sec- 

“‘spection by a surveyor appointed by 
the board ot^ tode, and the other conditions 
therein contained, have been complied with- 
and, therefore, that, as in the present case these 1 

Space i 


trsSrn‘Tt 

their liability, to sSS a! 

■^Merchant 'Shippinci' Aef'"' Ijss'k.!'-' « j s-iid that t 
^ V uu ^ . Duippmg _ Aet, 185#^^ .s. „ ^ Sttb-i 4, main deck was not & 
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:latioii of pas-sengers or crew, within ; Prohibition — Order staying Proceedings in 
Lioiiseipiently shouki not be reckoned ! other Courts.] — A steam ^ vessel having, throngh 

1 licr tojiiiage. Lon! Advocate v. i uegligeiice, come into collision with another 
N Xa rif/at iofi Ok, L, E. 2 H, L. ship, and having been sunk and totally lost, the 

2 L, T. 287 ; 2 Asp. 51. C. 502. owners instituted a suit in the court of admiralty 

to limit their liability. Cross causes of damage 
legister — Evidence.] — -In an action, had previously been instituted between tlie 
of liability, the defendants by their owners of the vessels, and the defendants had, in 
id rliat tile registered 1 rain age of. the the cause instituted against them by the owners 
j) was die correct toimage, anti at of the other ship and her cargo, paid into court 
Tctklered evidence in support of 5,000/. (being an amount less than 15/. per ton 
I ; — Held, that tlie evidence was | on each ton of the vessel’s registered tonnage) as 
77ic Jtecppta, 58 L. J.. Adm. 70 ; j security to enable them to prosecute the cause 
; hi L. T. 608 ; 6 Asp. 5.L C. 4B3. in which they were the plaintiffs. A passenger, 

who had sustained personal injury from the 
^ Tonnage at Bate of Collision.] — collision, sued the owners of the steam vessel for 
in res}}ect; of wliich shijiowners are damages in the court of exchequer, whereupon 
nit their liability under s. 54 of tiie the judge of the court of admiralty made an 
ip{)ing Apr Amendment Act, 1862, order in the limitation suit that all actions 
y appearing on the ship’s i-egister pending in any other court in relation to the 
force at the time of the collision, subject-matter should be stopped ; and he after- 
! L. T. 61 ; 5 Asp. 51, C?. 347. wards decreed that the owners were entitled to 

limited liabilit}^, and were only answerable to the 
itation Actions— Practice. 6,376/., being the full amount of 15/. 

per ton, which he directed them to pay into 
Release on Payment into Court,]— court Held, that, under these circumstances, 
Its in a collision cause, in which neither the ship nor the proceeds thereof were 
LS under arrest, liaving instituted a “under arrest of the court of admiralty” within 
ation of liability, the court, upon s. 13 of the 24 Viet. c. 10, and tliat the court of 
the plaintiff in the limitation suit, admiralty had no jurisdiction under the 5Ier- 
lij) to be released on payment into chant Shipping Act, 1854, or the amentling act 
suit of the nggregatc amount of of 1862, to entertain the suit, and that a pro- 
: the registered tonnage of the ship, hibition might accordingly issue to that court 
to cover interest and costs, and did from the ' court of exchequer. Jamea v. L. A 
hat the plaintiS' in the limitation S.-IF, JRoj., 41 L. J,, Ex. 186 ; L. K, 7 Ex. 287 ; 
Imit liability before ordering the 27 L. T.’ 382 ; 21 W. R. 25 ; 1 x\sp. 51. 0. 220 — 
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Admission of Liability. ; — A bill filed in cliaii- that the time fixed by the order of the court for 
eery tCMibtain tii(i heiiofit of 17 6; IS Viet. e. 104. ■ entering claims has elapsed. The Ztw, S.'S L. J., 
ss, r>04, r>05, limiting liability, was recjiiired to i Adm, 52 ; 11 B. D. 72 ; 54 L. T. 879 ; 85 W. il. Gl ; 
eontniii an mimisshm of linbilitv. JItll v. Aw/zm*, 5 Asp. M. C. 588. 

1 K. & J. 203 ; 3 Eti. ll. 422 ; 24 L. d., Ch. 229 ' 

3 W. 11. 23te Motion to set aside Verdict — Shipowner and 

Aliter. in Seorlainl Mi flee x. PomuJ, 2 Ct. of Cargo Owner.] — Motion to set aside a verdict 
Sess. Cas. (4th ^er.) 97G. ! in favour of tlie plamtilf in an action for damage 

it is not necessary that owners of a vessel and ■ to his ship by collision, upon the ground that the 
cargo preferring their daiiu in the court of damages (being the total amount of the defen- 
ntlmiralty to Ixinittal liability, shouhl acknow- daiitis liability by statute) were apportionable 
k-tlee, in the hr.'^t instance, that their Yes>el was , between* the owner of The injured ship and the 
to Ijianie. The Amrilia. 1 31oore, V. V. (x.s.) Awvuer of cargo on board her, refused. Flem- 
471 : Hr. .X laish. 151 : :t2 L. J,. Adiii. 1 91 : 9 Jur. 5 /oy/ Steam Po, v. SeLhfmann, 9 Ct. of 

(N.s.) nil: 8 L. T. 805 : 12 W. R. 24 ; 2 N. II. , Sess. Cas. (3rd ser.) 1011. 

533 : laiid see 17/c col. 74:9. 

Security for Costs.]— A foreign shipowner 8. Tug AXD Tow. 

redding out of the juris, dicri(m in an action for 
Jiiniting his liability must give seeuritv’ for eo.st.s 
.77n' Wfhl Itmu/er. Lush. 553 : 32 L. J.. Adni. 49 ; 
d L. T. 134. 


Vessels in Tow.]— A vessel in tow of 'a; tug, 
and the tug towing, are to be considered as one 
vessel, for the conduct of which the vessel towcil 
is responsible. The Clemhm, 14 IMoore, P. C. 92; 

Costs of Action.] — The plaintitf in an action , 4 L. T. 157. 

for limitation of ifability must pay the costs of 
the action, other than costs occasioned by s[iecia] 
issues raised by the defemlant. in which he fails, 
or by dis[)Utes lietween tlm daiinants. Afe'tean 
Steamehq) (Jo. v. Saianzij, 2 K. W J. 300 ; 25 L. J., 

Ch. 870 ; 4 W, R. 210. The C\t\i of Jhienoe A ureus. 

25 L. T. 372 ; 1 Asp. M. C. 139. The ('eeadon., 

54 L. T. 880; 5 Asp. M. C, 58.5. The. Empnm. 


Governing Power with Ship Towing.] — The 
steariLshi}) -‘Aracan” found, at a foreigil port, 
the Syria totally ilisabled in her machinery ; 
both vessels belonged to the same owner. The 
“ Aracan ” took the Syria ” in tow, and, whilst 
so engaged, came into coiiisiori with a sailing 
shi[). Tire damage done by the “Aracan ” caused 
the sailing vessel to sink, but before she sank the 
y Syria ” ranged up alongside of her and came 
into contact with her Held, that the governing 
as well as the motive power being wholly with 
the Aracan,” the “Syria” was not liable to be 
condemned in damages occasioned by the collision. 
The “ Syria” could not be deemed, in iiitendraent 
of law, to lie one vessel with the ‘‘ iVraean,” or 

39 L. J.. Adni; 1 ; L. K. 3 i y '“7 

. in ur p -o ‘ St ria. I tiioii bt(Uim.Jhip Co. x. 2 he Aracan. 

, 18 W. R. .02. ^ ^ 3^, . ^ . 3^ 

,xmants.]-The plaintiffs in ^ ^ ' 

heir liabRity paid into court ’ Tug is the Servant of the Tow.] — A tug is 
X wcl.. being the amo^unt of deemed to be in the service of the tow, and the 
jility at the rate of 151. per j owners of the tow are res})onsible for the acts of 
so paid nito court being , the tug. 'Jlte Sinqnari. intv^i. The Jiinqdoti-htp 
fy m full chums against the ; Sea, 3^W. Rob. 152. S. P., The Alarip-iS L. d., 
t ol: loss of life and loss of ■' Adm. 33 : 5 P. I). 14, 13 ; 41, L. T. 351 ; 28 W. R. 
by his report, tound that the j yr> ; 4 Asp. M. C. 183. The Amencun and The 
t ot loss or Ipto wore siititlcd i S^/vici'^ svLyjYiim 
le sum in court an amount | 

on,^ and that they and the | Buty of Tow to direct Tug.] — It is the 

: of loss of goods should rank j duty of those on board the vessel in tow" to 
the balance representing 8L j give general iLirectioiis to the master of the tug 
ctiou to the report : — Held, i as to the towage. But the master- of the tug 
right, as the court had power | should exercise lii.s discretion as to the proper 
s, and that the claimants in ; manoeuvres to be employed, especially w'here he 
ods had no right in priority j is more competent to form an opinion on this 
respect of loss of life auaiust : point than tlie master of tlie vessel in tow. 2Vte 
g SI. per ton. The Tletorm, ' Inm. 53 L. J., Adm. 47 : 12 P. D. 34 ; 55 L. T. 

13 P. I). 125 ; 59 L. T. 728 ; | 779 35 W. R, 382 ; 3 Asp. M. 0. 33. 

I Under an ordinary contract of towage, the 
! vessel ill tow has control over the tug, and is 
ud — Eight of Grown — Time.] j therefore liable for the wrongful nets of the 
claim against a fund paid ; latter, unless they are done so suddenly as to 
wners of a ship in order to j prevent the vessel in tow. from controlling them, 
mder the Merchant vShipping ! The JSlobe^ infra. ' . ' ■ 

2, by the general law, and j It is not the; duty.bf ' those in' charge of a tow 

iiiralty Suits Act, 1868 (31 | which is being towed with, a long scope of hawser 

3. A claim against a fund by niglit at ' sea' tO' direct the movements of the 
a suit for limitation of lia- tug — the circainstances beirtg different to-towing 
irchant Shipping Acts, 1854 by day in a river.. - The Stormeoek, 53 L. T. 53 ; 
essarily excluded by the fact i 5, A^p* M, Q,. 470. !„ / ;■ . 
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Encumbered Condition of ■Tug' witb Ship in over and directs the course of both vessels, is 
Tow.] — A steam tug in charge of a ship cannot navigating a river in a fog so dense that the- 
be considered as a free steamer, so as to fee bound, banks of the river cannot be seen, and those on 
under all circumstances, to give way to a sailing board the tug and ship in tow do not know in 
ship close-hauled. The Tndrpe^idence^ Lush. 270 ; what direction they ai'c going, it is tiegiigence on 
14 B'loore, P. C. 103 ; 4 L. T. 563 ; 9 \V. B, 582— the part of both vessels to ])]-oceed ; but as it is 
p. c. , the duty of the pilot in charge to give orders to* 

the tug to stop so as to enable the ship ill tow to 
Action against Tug for Damage — Contributory come to an anchor, the neglect on the part of the 
negligence of Compulsory Pilot.] — In case of a pilot to give such orders is cord I’ibntory negli- 
mischief occurring to the vessel in tow, occasioned gence, wdiicli will preclude the ownei’s of the- 
directly by the conduct of tdie steam tug, the tug sailing ship from recovering against the owner 
cannot, in an action brought by the owners of the of the steam tug for iiegiigently running the- 
tow for damage, set np as a legal defence contri- sailing ship ashore by proceetliiig during iiie fog. 
butory negiigeuce upon the ground that if the Ih. 

pilot in charge of the tow when the mischief \vas It is a want of due caution to move, by means 
about .to happen had done a certain thing the of a steam tug, a ship from one dock to another 
mischief might po.s.sibly have been avoided, at nighttime ; under such circumstances, a pilot 
The Jvlia^ JBhmd v. Bma (Lush. 231 ; 14 Moo. on board the ship being towed has no such. 
P. C. 210) commented on and approved. SpaUjht charge or control over her movements as to* 

V, TednMe, 6 App. Cas. 217 : 44 L, T. 589 ; 29 exculpate the owners. The Borum.n^ KSwabey, 

W. E. 761 ; 4 Asp, M. C. 406— H. L. (E.) 94 ; 4 W. R. 503. 

A tug is bound to obey the orders of the- 
Slipping Tow Eope.] — It is the duty of the pilot or person in charge of the tow. Claim for 
vessel in tow in frequented waters to have the towage remuneration di.smissed because the tug- 
tow rope fast in such a way that it may be slipped disobeyed the orders from the tow. Th e Cli risfi na, 
or cut to avoid collision. The June Tacon, 27 8 W. Rob. 27. S. d'l, nom. Pethj v. Cutto^ 6- 
W, B. 35. Moore, P. 0. 371, 

A tug towing a ship in charge of a compulsory 
Tow must follow in Wake of Tug,] — A smack pilot was in collision with a third ship without 
was capsized by the tow rope between a steam- fault on the part of those on board the tug, and 
ship and a vessel in tow being spread in conse- by the fault of the pilot of the tow : — Held, that 
quence of the tow not following in the wake of the the tug owner .s were not liable. The Buke of 
steamship : — Held, that the tow was liable. Ih, 1 W. Rob. 270 ; 1 Not. of Cas. 101. 

Vessel towed in Charge of Pilot.] — When a Two Ships in Tow of same Tug — Collision, 
steam tug is engaged to tow a vessel wdiich is in between them.] — A vessel while being towed into 
charge of a pilot, the tug is bound to obey the a harbour by a steam tug, got aground, and the 
orders of the pilot, and the pilot is bound to give defendant’s vessel, which was being towed in at 
the tug proper directioiivS and to superintend her the same time by the same tug, astern of the- 
navigation. 39 L. J., Adm. 25 ; L. R. plaintiffs vessel, without any active default on 

8 A. ic E. 48 ; 28 L. T. 601 ; 18 W. R. 1009. the defendant’s part, struck and damaged the- 
Where a ship in charge of a pilot, whose plaintiff’s vessel : — Held, no evidence of negli- 
employment is compulsory, is being towed by a gence for wliich the defendant was liable, 
steam tug, and the steam tug, without waiting Hannii v. Andermn, 14 C. B. (^K.s.) 499. 
for orders from the pilot, suddenly adopts a 

WTong manceuvi e, and so causes the ship to come Contract of Hirer of Tug to insure against, 
into collision, the owners of the ship are respon- Damage by Collision,] — Sec The Lord of the 
sible. The Senqnueu 50 L. J., Adm, 5 ; 5 F. D. Islea, ante, col. 681. 

241 ; 43 L. T. 768 ; 4 Asp, M.'C. 383. 

Where a vessel is under the charge of a licensed Tug and Tow — Joint Tortfeasors — Contribu- 
pilot, the employment of whom is compulsory, tion.]— In a collision action in rem, where a tug 
and is nt the .same time in tow of a steam tug, and tow are both pronounced to blame for 'a 
the latter is bound to obey the orders of the pilot, collision with another vessel, the owner of the* 
Spolr/htv. supra. latter vessel may eiiforce the judgment for the- 

When, a steam tug towing a vessel under a whole of his damages against either or both 
towage co.ntract is so negligently navigated as to the defendants, and the'" defernlants are not 
come into collision with a vessel belonging to entitled to have the decree .so drawn up that 
third parties, the owners of the steam tug arc half only of the total damages is recoverable- 
liable for the damage done, even if at tlie time from each defendant. 7he Thomur JoUfe or 
of the collision the vessel in tow was in charge The Awn, [1S9I] 7 ; 68 L. T. 712 ; 39* W. R. 

of a licensed pilot, by compulsion of law, w^hose 176 ; 6 Asp. M. C. 605. 
default solely occasioned the collision. The Marij, 

4B L. J.,^Adm. 66 ; 5 F, D. 14 ; 41 L. T. 351 ; 28 Damage to Tow by Grounding— Admiralty* 
W, R. 95 ; 4 Asp. M. C, 183. ,, Jurisdiction.] — The admiralty court has not 

A steam tug towing a sailing ship controls the jurisdiction under 3 &: 4 Vlct. e.‘65, s. 6, or 24 & 25 
course of both vessels so long as no directions are Viet. c. 10, s. 7, or otherwise, to entertain a claim 
given by the person in charge of the ship in tow. against a steam tug for damage occasioned to* 
The steam -tug is the moving power, but it is , the vessel to vved by negligence In towing, if the 
under tlm control of the master or pilot on board damage arises not by colli.sion but by the vessel, 
the ship in tow. y, St, Zmmmce Tow- taking the ground- The B,ohert Bow] BwkJjvAii. 

Uat €(h, L. R. 5 P. C* 308 28 h, T. .885 j 21 99 ; 32 L. J., Adm. 164 : i) L. T. 237. 

W, R* 569 : 2 Asp. M. 0. 41. ' , . ‘ ' Aliter, where the damage is by collision . iSec- 

When a ship in tow^Of a steam tug,.' and in The KigM Watch, 32 L. J,, Adm. 47: B Jur,. 
charge of a licensed pilot' who^ has thO control (x.s.) 1161 ; 7 L. T. 396 ; 11 W. R. 189. ' 
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Tug. j —The Foliooiicr ^-J. il. S.” having come luty, and the court made an orcier that the 
iiU-o with a tng’ and her tow. a ilaniage owners of the tug be at libertT to ap|>ear and 

action in rcm wa*? Instituted bv the owners of defend, being bound by any decision the court 
the striiuoiier against the tug to recover all the might come to as to the cause of ^ the coi- 

darnages occas'foned by the CHillisioii. Subse- iision. At the hearing the owners of the tug 

(juentiy to the eoUlsioii the plaintiffs received appeared, but the defendants did not, and the 
from the owners of tlie tow a sum of money court proiiomiccd that the “ 0.'’ was alone t<') 
deseribcLl in an agreement entered into lietwcen blame for the collision^ and that her owners were 
rin.'se parties “as an atlvancc on account of not entitletl to indemnity over against the owners 

the damages to be recovered from the owmers of the tug; — Held, that the last jiortion of the 

i'it the tug," by the agreonieut it was agreed judgment should be struck out. TJte (\u‘tiihu)'7i, 
tlmt tire uwners of the tuw should give the plain- r> F. D, 59 ; 41 L. T. 7,10 ; 28 W. B. B78 ; 4 Asp, 
all iiiformaticm and assistance necessary to M. C. 202 — 0. A. 
bring the action to a successful issue; that if rr\,i^A i 

the schuonev a,„l the sheuld both ),c hel.l t.) , T Vrtif 

blatiie. the phiii, tiffs shouj.l fq.av auv sum bv V' g, i 

^vhieh the n,onev alreaar ,.aicf exetoaea the 'igion brought by the ship at atich. ■ 

moiety of <la.uags recoverable a-aiust the tug ; jbe ship that toiitel her, the la ter iras 

a.Hl that, as a bitsis of tlie arrangement, it «as not entitled to bring in the owners ol her tug 
understood that the schooner should bo found ^V^101I1 they olaiinecl m.lemnity, as thud 

blameless for tlie collision. The court, having }|f r ^4''! m “ai’ w nbd f b\r' 1 ' 

found the tug alone to blame, held that the •*« ^ tf f >?• I *’ 

ahovo paj'meut was not such a payment by the a ,’ see //i« Jaeoh Chi ishtmeit, mtia, col. 

tcAv in satisfaction of the damages occasioned by 

the collision as arnounteiUo a settiemeut in dis- Collision — liability of Vessel in tow.]— A 
charge of the acti(,)ii, and was conserpicntly no tug with a vessel in tow came into collision with 
bar to the aetion ; and tliat, notwithstanding another vessel, which was seriously injured by 
the advance paid by the tow, the plaintiffs were the tug, but not injured by the vessel in tow, 
entitled to recover from tlie defendants all the The collision might have been avoided had there 
damages occasionecn^y the collisiitn. The Storm- been a good lookout on the vessel jji tow, ainl 
mr/i*, 5B L. T. .>3 ; 5 Asp. M. (J. 470. had she warned the tug that the latter was in 

_ ^ ■ . . danger of collision by continuing on lier course : 

Tug, Tow, and Third Ship — Tug and Third — Held, that the owners of the vessel in tow were 
Ship damaged— Assignment of Judgment.]— A Pable. The Mobe, 57 L. J„ A<lm. 33 ; 13 lb D. 
collision oceurred between a tug with a ship in 55 ; 59 L. T. 257 ; 3G W. B. 832 ; <> Asp. .M. C. 
tow and a third ship. The third ship suc.d the 30D, 
tow, and the tug brought a cross-action against 

the third ship. "The actions were consolidated Action in rem against Tug— Maritime Lien.] 
and tried together, and all the ships were found —A steam tug under charter came into collision 
to blame. Judgment was given for the third with the smack which she was towing, through 
ship against the tug and the\ow, declaring them the sole negligence of a servant of the charterers, 
to be "jointly mid severally liable to the third ^vho was in charge of the tug. The towage was 
ship for half her damage"; and judgment was on the teiins that the charterers were not to be 
given for the tug againsf the third ship for half answerable for damage occasionetl by the negli- 
the damage sustained bv the tug. Upon motion S'^nce of their servants Held, that an action 
by the owners of the tow that, upon payment bv in rem would not lie against the tug, for the 
them to the owners of the third ship of the maritime lien arising from collision is not abso- 
difference between the sums due upon the two lute, and the owners not being ]mrspn ally liable 
judgments, wdth interest, the owners of the third this collision, and the charterers being 
ship should, under s. 5 of the :\Iercantiie Law exemptetl by the terms of their contract with 
Amendment Act, 185(>, be ordered to assign to tbe })laiiitiff, the prima facie liability of the 
the owners of the ship in tow the judgment in vessel was rebutted. The Ticmideroffa (Bwabey, 
favour of the tug owners against the owners of explained. The Taaouoiia^ 57 L. J.. A<lm. 
the third ship : — Held, that the vstatute had no ; 13 P. D. 110 ; oO L. T. 2()3 ; 6 Asp. M. O.30..>. 
application, and morion refused. The EiUflhh- 

man. ami The AuntrulUi. 04 L. J., AUm' 74 : „ , NegUgence of 

[18!)5] i>. 212; 11 E. 757; 72 L. T. 2014 : 43 Tug.]-lhe “■ C. 1) dime into coUisioii ivith a 
V. 11. 070 ; 7 Asp. M. 0. OO.i. hopper targe, which was m tow of a steam tug. 

^ The collision was caused by the joint negligence 

Claim to Indemnity by tie Owners of a Tow ^ those on boaril the -C. D.tancl the .steao^^ 
sued for Collision with a Third Ship against Hf< ; that tlie owners o the hopper bai^e 
Owners of the Tug.]— In an action of damage vir *n’ 

between two vessels,-^ the oom-t has .iurisiliotiou, ^ '> 

under Ord. XVI., to determine whether or not of Pilot as to employing Tug.]— ITAe 

the defendants’ vessel is entitled to indemnity stvathqiey and Tlw May, supra, ool. 772 ; of 
against a tug by which she was being tmved at shipowner, see Tlus Gerioe, 70 L. T. 703 ; 7 
the time of the collision. A collision took place 0. 47 i . 

between the vessels “S.” and “C.” T.he“ C,” at the ‘-t- 

being towed by a tug The owners of g. Foeeiot SHiPS-I'OBEieN LAW. 

the “8. instituted an action of damage against 

the “ CT an<I alleged in their statement of claim . limitation of Liability — Lex fori.] — The 
that the collision was causetl by the negligence of stat. 6 (4eo. 4, 125, ss. 2, 14, is a law relating, 
the “ C,” and her tug^ or of one of them. The owners to remedies, and therefore applicable to a foreign 
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is coimtry to cargo owners for damage done 
.le ship in collision. Chfirtered uMercant'da 
'i of India y. yethedands India Steam 
qatioi Co., 52 L. J., Q. B. 220 ; 10 Q. B. B. 
545 ; 4S L. T, 546 ; 31 W. E. 445 ; 5 Asp. 
. 65 ; 47 J. P. 260— G. A. 


}wnei' suing for collision in this country, 
Vd'Hon, 1 W. Ilob. 316. 


Collision Abroad— Admiralty Jurisdiction.] — 
'The admiralty court had jurisdiction in an 
.action brought bj^ a British subject against a 
foreign ship for collision in the Dardanelles. 
The Chief Hioidd, Bwabey, 430. 

The jurisdiction of the admiralty in collision 
cases, where the ships are both foreign, and the 
collision in foreign waters, considered. Collision 
cases are communis juris. The Johann Fnederiidu 
1 W. Eob. 35. The Yimr, 2 ?. D. 29 : 35 L. T. 
7B2 ; 25 W. E. 433 ; 3 Asp. M. C. 30S. 

Under 24 Yict. c. 10, s. 7, the admiralty court 
hail jurisdiction in case of a collision between 
foreign ships in foreign waters. The Covriee, 
Lush. 541, 

Eight of Aliens to Sue for Collision Abroad.] 

— ^Aliens may sue in this country other aliens 
for personal injuries done to them abroad, if such 
injuries are actionable by the law of England 
and also by the law of the foreign country— per 
BidwYii, L.J. The Halley, 5 Moore, P. 0. (K.S.) 
263 r37 L. L, Adm. 33 ; L. E. 2 P. C. 193, 202 ; 
18 L. T. 879 ; 16 W. E. 998— P. C. 


Damage by Prench Ship on High Sea — Plea — 
Prench Law.] — In a common law action for 
collision, a plea that the collision was upon the 
iiigh seas out of British jurisdiction ; that it -was 
imt caused by the defendant, but by the master 
of the ship, which was French ; that the defen- 


Porexgn Ship detained under 1 & 2 0’eo. 4, 
c. 75.] — Foreign ship detained under 1 & 2 
Geo. 4, c. 75, for injury done to a British ship. 
'The Chrhtlana, 2 Hag. Adm. 183, 

Detention of Foreign Ship under 17 & 18 
Yict. c. 104, s. 527.] — A foreign ship cannot be 
detained under 17 & 18 Viet. c. 11)4, s. 527, in 
respect of loss of life or personal injury caused 
by her. Ifarrus v. Franconia {Oimierd), 46 
J., C. P. 363 ; 2 G, P. D. 173. 


Damage to Pier Abroad.] — An English coni' 
pany possessed of a pier in Spain, instituted ar 
action in the admiralty court against a Britisi: 
ship for negligently injuring the pier. Plea 
that, by the law of Spain the shipowner is noi 
negligence of his crew : — Held, that 
that the court had jurisiliction, the 


liable for 
assuming 
plea was good. Ih. 

Presumption of Fault — 36 & 37 Yict, c. 85, 
s. 17 — Foreign Ships.] — The statutory rules as 
to presumption of fault in case of infringement 
of the regulations apply to foreign ships. The. 
Fnglulmun, -^1 L. J., Adm. 9; 3 P. D. 18 ; 27 

L. T. 412 ; 3 Asp. M. C. 50G. The Khedive, 
Stoomvaart 21aaUahapjnf yederland v.P. and 0, 
Steam yaviqatlon Co., 52 L. J.. Adm. 1 ; 7 App. 
Gas. 795 : 47 L. T. 198 ; 31 W. li. 241)'; 5 Asp, 

M. 0, 360, 567— H. L. (E.) The J'era Cm:-, 53 
L. J.. Adm. 33; 9 P. D. 88; 51 L. T. 104: 32 
W. E. 783 : 5 Asi>. M. 0. 270. The Lore Bird, 
6 P. D. 80 ; 44 L. T. 650 : 4 Asp. U. C, 427. 


Negligence — Eules of Seamanship common 
to all Nations.] — In collision actions, where 
foreign ships are concerned, the test of negligence, 
apart from tlie regulations, is the common 
practice of seamen of all nations. See The 
Swabey, 63, 125. 

Injury to Telegraph 'Cable by Foreign Ship.] 
— The English owners of a telegraph cable 
recovered damages from the owners of a foreign 
ship, the crew of which had injured a telegraph 
cable at the bottom of the sea. Suhmarme 
Telegraph Co. v. Bichwn. 15 C. B. (N.S.) 759 : 
33 L. J., C. P, 139. 


Compulsory Pilot — Foreign Ship not liable for 
Fault of— 6 Creo. 4, c. 125, s. 55.]— The stat. 
B Geo. 4, c. 125, s. 55, exempting owners from 
liability for the fault of a compulsory pilot, 
applied to foreign shi]),s. The Chridiana, 2 
liag. Adm. 183. 

^ Collision Abroad — Foreign Law — Lia- 

bility.] — The owners of a British ship in collision 
in the Scheldt with a foreign ship are not liable 
in the courts of this country for the fault of 


• Collision between British and Foreign Vessel — 

Law applicable.] — In an action in personam, 
brought by the owners of a British vessel against 
the owners of a Spanish vessel to recover 
damages caused to the British vessel by collision 
with the Spanish vessel on the high seas, the 
defendants pleaded that they were Spanish 
subjects, and that if there was any negligence 
on the part of those in charge of "the Spanish 
vessel it was negligence for which the master 
and crew alone, and not the defendants, were 
liable according to the law of Spain : — Held, 
bad on demurrer. The Lem, 50 L. X, Adm. 59 ; 

6 P. D. 149; 44 L. T. 613 ; 29 W. E. 916; 

^4 Asp. M. C. 404. - 

' Damage by Ship sailing under Foreign Flag s. 54.]— Tb 
but owned in Fngland.]--Semble; . an English sion with a 
trustee for a foreign 'cbinpany,. owning ‘limited by 

.djiag imdet the feiei^n flag, 1b liable hr. & LuU 
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Foreign Haintiff— Security for Bamages. ] — A 
foreign piaintift', in a collision action, held not 
liable to give secmity for payment of damage,'- 
for wrongful arrest l>eyond the usual secnrltr 
for costs, it being suggested that he laid arre.ste(.]; 
the wrong ship. The Pen, 32 L. J., Adm. l b : 
8 Jur. CN.S.) 1230 : 11 W. 11. 41. 

Foreign Sovereign suing for Collision — Bail.] 
— Where one of the ships in collision is a public 
ship of a foreign sovereign, and tiie foreign 
sovereign sues for damages in the courts of rliis 
coon try, proceedings will be stayed until the 
foreign claimant gives bail to answer a countei’'- 
elaiia by the defeiulant. The Xeiehatfle. 54 
L. J., Adm. 16 ; 10 ?. D. 33 ; 52 L. T. 15 : 33 
W. R. 318 ; 5 Asp. M. C. 356. 

Ship of Foreign Sovereign — Liability in rem. 
— Salvage.] — An American ship of war, with 
cargo on board for public purposes, was stranded 
on the shore of England, ami received salvage 
service from an English vessel ; — Helth that she 
was not liable to arrest. The Cinh^tif-ufUnK, 4S 
L. J., Adm. 13 ; 4 P. U. 30 ; 40 L. T. 210 ; 2T 
W. R. 739 ; 4 Asp. M. C. 79. 

Hon-liabiUty to Arrest.] — As to the non- 
liability to arrest of a public vessel belonging to- 
a foreign sovereign, see The Parlemenf Jieh/e, 
5 F, D: 197; 42 'L. T. 273; 28 W. K. 642 i 4 
Asp. M. C. 234— C. A.: The Charhieh, 42 
L. J., Adm. 17 ; L. R. 4 A. & E. 59 ; 28 L. T. 513 ; 
1 Asp. M. C. 581. And see S, C„, supra,, 
col. 724. 


— 17 & 18 Viet. e. 104.]— Under this act the 
lifibility of owners of a Britisli ship in collision 
with a foreign ship within three miles of the 
Uni red Kingdom was iimitec!. General Iron 
Screw Collier Co. v. Sehnrmann, 1 J. ik H. 180 ; 
29 J., <di. 877: 6 Jur. (X.S.) 883; 8 W. R. 

732. Ihit see The Sawonla, Lush. 410 ; 15 Moore. 
P. C. 262 ; 31 L. J.. Adrn, 20i : 8 Jur. (X.S.) 315 ; 
luW. 1L43I. 

The liabilih' of owners of foreign slaps in 
colIi,-ion beyond the three-mile limit Avas. under 
IT 5: 18 Viet. c. 104. unlimited. Cojw Doherty^ 
2 jJe (t. cV .J. 614; 27 L. J., Gh, {JOO ; 4 Jur. 
(X.S.) 699 : 6 W. R. 695 — L.JJ. Afiirming 4 
Iv. tV J. 367 : The U'lld lUinqe}\ Lush. 553; 32 
L. J.. Adm. 49 ; 9 Jur. (x.S.j 134 ; 7 U T. 725 : 
11 W. It. 255. 


53 Geo. 3, c. 159, s. 1.] — A muiiicipal law 

limiting the liability of shipowners for collision 
i.s not applicable to foreign ships and shipowners 
unle.ss expressly so enacteil. A foreign ship- 
owner held liable beyond the value of liis shi|) 
and freight, notwithstanding 53 Geo. 3, c. 159, 
s. 1. The Carl Johann, cited 3 Hag. Adm. 186 : 
1 Hag. Adm. 113. 


17 & 18 Viet. c. 104, s. 512.]— The above 

enaetment as to proceedings by the board of 
trade, in case of loss of life, did not apply to 
foreign ships (sembie). The Vem Crnz^ 53 
L. J., Adm. 33; 9 P, D. 96; 51 L. T. 104 ; 
32 R. 783 ; 5 Asp. M. 0. 270. Reversed on 
another point. 54 L. J., Adm. 9, infra, col. 838. 


Foreign Judgment.] — A foreign judgment is a 
bar to an action in this country between the satne 
parties for the same collision. The Delta an<l 
The Erniinia Ihseolo. 45 L. J.,Adm. Ill ; IP. 1). 
393 ; 35 L. T. 376 ; 25 W. R. 4(> ; 3 Asp. M. C. 
256. ■ 

But not if it went bv default. Ih. 


Foreign Ships on the High Sea formerly not 
bound by British Statutory Sailing Buies.] — 

Before the adoption of regulations common to 
all maritime nations, foreign ships on the high 
sea were not bound by statutory rules for pre- 
venting collisions contained in British statutes. 
The Dani/rlen, Swabey, 63, 125 ; 4 W. R. 708. 
S. P., 'The Suieonia a: 

Cleadon, Lush. 158 


Foreign Judgment in personam.] — A foreign 
judgment in personam for a collision is not 
enforceable by arrest of the ship in this country. 
The City of Mecca, 50 L. J.. Adm. 53 ; 6 P. 1). 
106 ; 44 L.‘T. 750 ; 4 Asp. M. C. 412—0. A. 


14 Moore, P. C. 92 ; 4 L. T. 
157. The ElizaMhCSJj.T.im, The ChaneeUor, 
Williams v. Gutek, 14 Moore, P. C. 202 ; 4 L. T. 
627. 

Could not set up Infringement by British 

Ship.] — Before 25 & 26 Viet. c. 63, ss. 57, 58, a 
foreigner could not set up against a British 
vessel, Avith which she had been in collision, 
the British vessel’s violation of British statute 
law on the high seas, for the foreigner could 
not herself be bound by it, as it aa^^s beyond the 
|.K)Aver of the legislature to make rules applicable 
to foreign vessels beyond British Avaters. The 
Zolt/rerein, SAvabey, 96 ; 2 Jur. (K.S.) 429 ; 4 


Foreign Ship Sunk — Both in Fault — Refer- 
ence.] — In a collision suit Avhere both shi|)S have 
been found to blame, and the oAvners of the ship 
arrested have brought no cross-action, the damage 
to the plaintififs ship only will be referred to the 
registrar, although she was sunk and her OAViiers 
reside out of the jurisdiction. The Xorth 
Anieincan, SAvabey, 466. 

Be-arrest — Damage greater than Bail.] — A 
foreign ship was arrested and bailed in a collision 
suit promoted by the owners of the other ship and 
her cargo, and the damage pronounced for. After 
claim for the damage to cargo had been preferred 
before the registrar it Avas found that the damage 
AA^as greater than supposed, and the ship was 
re-arrested : — Held, that the ship could not be 
re-arrested in a neAV action -for the same cause 
and betAveen the same parties. The Kalamazoo^ 
15 Jur. 885. 


Cross-action against Foreign Ship — on- 
appearance — Both to blame — Deduction of Half 
Damages.] — See The Sermf/ayMtamCS'W. Rob. 38, 
post, col. 842. 

Damage Lien — Foreign Ship — Wages have no 
Priority.] — Where in a collision suit judgment 
is given against a foreign ship, and her proceeds 
are iiisufiicient to meet the damages, her ci'Caa^ 
have no prior right against the ship for wages. 
The Linda Flor, SAA-abey, 309 : 4 Jur. (x.s.) 172 ; 
-6 W,R. 197. 


Of Foreign. Ship — Appeal.] — In cross, 

actions* for coRision tire judge of the county court 
found that one of the ships, a foreigner, was not 
to blame and ordered her be released. There 
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was an appeal to the high court. Upon motion 
by the appellant she was ordered to be re-arrested. 
TJieFreh^ The AlheH, 44 L, J., Adm. 49 ; 32 U T. 
572 ; 2 Asp. M. G. 589. 


10. CoMPULsoBY Pilotage. 
a. Generally. .. 

Pormer TTncertainty of Law as to Liability for 
Compulsory Pilot’s Fault.]-— The law as to the 
liability of a shipowner for a collision caused by 
the fault of a compulsoi'y pilot was formerly 
doubtful. Longndge v, 3or'ville, 5 B. & Aid. 
117, 


Ship held Liable in rem for Fault of Com- 
pulsory Pilot.] — A ship in charge of a com- 
pulsory pilot held liable in rem for a collision 
caused by the pilot’s fault. The Baron JTolherg, 
3 Hag, Adm. 214. S. P. (under o Geo. 2, c. 20), 
The JS'epUnie the Second, 1 Bods. 467. 

Whether Pilot was in Charge — Question for 
Jury,] — Whether a pilot taken on board by com- 
pulsion of law was in charge of the ship at the 
time of collision is-a question for the jury. Catts 
V. Mei'hert, 3 Stark. 12 ; 23 B. B. 752. 

Contributory ISfegligence of Pilot in charge of 
Injured Vessel— Effect of,]— Count to recover 
damages for injuries sustained by the plaintiffs’ 
ship through the negligence of the defendants ; 
plea, contributory negligence; replication, that 
. the contributory negligence was that of a pilot 
licensed by the defendants, and compulsorily 
employed by the plaintiffs ; rejoinder, that the 
pilot was not the servant of the defendants ; 
<lemurrer to the rejoinder allow'-ed. JDudman v. 
^I)nhl}u Port ard Duehe Board, Ir. B. 7 0. L. 518. 
But see Sjpalght v. Tcdeaatle, 6 App, Gas. 217 ; 44 
L. T. 589 ; 29 W. B. 761 ; 4 Asp. M. C. 406. The. 
Hector, 52 L. J., Adm. 51 ; 8 P. B. 218 ; 48 L. T. 
890 ; 31 W. B. 881 ; 5 Asp. M. C. 101. 

A barque, in charge of a pilot who was on 
board her, was being tow^ecl by a tug in waters 
wliere the employment of a pilot ^vas compulsory. 
The tug ported her helm and passed across the 
bows of a brig, there was no room for the barque 
to follow in her w'ake, and the barque came into 
collision with the brig. The pilot gave no orders 
to the tug before or after she ported ; if he had , 
given proper orders, even after the tug had ported, 
the collision might have been avoided : — Held, 
that the tug was to blame for attempting to tow 
■the barque across the hows of the brig ; but that 
the owners of the barque could not, on account 
of the neglect of the pilot to give proper orders, 
recover against the tug damages in respect of the 
. collision. The Bnerq-y, 39 L. J., Adm. 2.5 ; L. B. 

3 A. & E. 48 ; 23 L.*T. 601 ; 18 W. E. 1009. 


General Buie as to Shipowner’s Liability.] 
Shipowners not liable for collision caused entirely 
by the fault of a compulsory pilot ; aiiter, if the 
crew are also in fault. The Atlas, 3 W. Bob. 502. 

■ The Admiral Bom, Swabey, 193 ; The Loclilibo, 
Polloli- V. 3IcAlpm, 7 Moore, P. C. 427. 

The shipowners are liable for a collision caused 

V by fault of crew^and also of compulsory pilot. 
The Diana, 1 W. Bob. 131 ; nom. StnaH v. 

'• Isemonger, 4 Moore, P. C. 11. ' ' ' . . 

ItastJer -no t Liable * ]■ 

" '-vessel within' a district where piiotagA> com- 


pulsory was summoned for not navigating his 
vessel in a careful and proper mannei’. There 
w-as a pilot in charge of the vessel : — Held, that 
the summons w-as properly dismissed, since the 
pilot, wdio was compulsorily on board, must be 
assumed to have been in charge of the vessel. 
Oaliley v. Speedy, 40 L. T. SSi ; 4 Asp. M. G. 
134. 

For a collision caused by the pilot’s fault the: 
master is not liable in damages. The Octarui 
Stella, 57 L. T. 632 ; 6 Asp. M. G. 182. 

Owners Liable though Pilot in Charge.] — A 
ship with a compulsory pilot on board lying in 
the Dowms in bad w'eather w^as held in fault for 
a collision caused by her driving in consequence 
of her yards not having been sent down : — Held, 
that the owmcrs were liable, it being the master’s 
duty to see that the yards were sent down. 
The Christiana, Hammonds v. Rogers, 7 Moore, 
P. C. 160. Cf. The Girolamo, 3 Hag. Adm. 
169. 

Where the evidence establishes that from want 
of an efficient lookout, the pilot was not w^arned 
in time to enable him to give orders so as to avoid 
a collision, the defence of compulsory pilotage is 
not established, and the owmers of the vessel 
causing damage are liable therefor. The Schwan, 
The Aibuno, [1892] P. 419 ; 69 L. T. 34 ; 7 Asd 
M. C. 347— G. A. 

Although the pilot has charge of the ship the 
owmers are responsible for the sufficiency of the 
ship and her equipments, the comi)etency of the 
master and crewq and their obedience to the 
orders of the pilot. Under ordinary circum- 
stances his comman ds are to be im plicitiy obeyed ; 
to him belongs the whole conduct of the na’Edga- 
tion of the ship, to the safety of wdiich it is 
important that the chief direction should be 
vested in one only. See per Parke, B., The 
Christiana, 7 Moore, P. C. 160, 171. The City of 
Camhridge, Wood v. Smith, 43 L. J., Adm. 11 ; 

L. B. 0 P. C.451, 457 ; 30 L. T. 439 ; 22 W, B. 
578 ; 3 Asp. M. 0. 739. 

Change of Pilots.] — A collision occurred in the 
Humber Bock, Hull, between a fiv-boat and a 
foreign schooner bound to the Prince’s Bock. 
The schooner was in charge of a duly licensed 
Humber pilot, who had taken over the charge of 
the schooner while she was moored at a pim^ in 
the Plumber from the pilot who had bi-ought her 
in from sea. One sum wms paid for the services 
of the two pilots : — Held, that the schooner was 
in charge of a pilot whose employment w^as com- 
pulsory by law. The Righorgs Jlhide, 52 I.. J., 
Adm. 74 ; 8 P. B. 132 ; 49 L T. 232 : 5 Asp. 

M. 0. 123-0. A. ■ ■ ■ 


Beglect to render Assistance.] — Under 25 & 
26 Viet. c. 53, s. 33, it was declared to be, in case 
of collision between, two ships, the duty of the 
person in charge of each ship to render assistance 
to the other, find in case he failed to do so with- 
out reasonable excuse, the collision, in absence of 
proof to the contrary, was to be deemed to have ■ 
been caused by his wrongful act. Two steam- 
ships, the ‘‘ Queen ” and the Lord John Bussell,” 
each under the charge of a compulsory niiot, 
came into collision in the Thames. The Queen ” 
was, solely to blame, and after the collision she , 
rendered no assistance to the other vessel, and 
shewed no excuse for having failed to do so : — 
Held, that the mere fact of her having a pilot on 
board did not exempt her owners from liability. • 


• . master of a passenger .Held, that the mere fact of h 

vessel within a district where pilotage is com- board did not exempt her ov 
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The Qeee^i, BS h. J.. Adni. 39 : L. E. 2 A. 6c E. : over Whom they have no control-— i)er Dr. Lush- 
:>r>4 ; 20 L. T, 855. ’ ; ijigtoii. The 3Iarhi^ 1 W. Bob. 95.^ 99. ^ And see 

Seuible. that if the collision had })een caused j The BilhaOi Lush. 149, 154 ; 3 L. T. 338. 
solciv bv the ncu'leet of the pilot, on board the | 

The subsequent Jiiisconduet of the j Statutory Exemption iS declaratory of Common 
nmster 'in iioi. rentlering assistance would not ! Law.]— The statutory exemption of shipowners 
I'lavc made burowneis liable fur the collision. Ih , ! from liability for the fault of a compulsory pilot 

is declaratory of the common law — see per Brett, 
Pilot in Permanent Employ of Owners.] — In a M.E. The JfIeeto}% TT2_ L. J., Adm. 51 ; 8^P. D. 
cause of Cl lUisinn. the miseliief was found to have 218, 224; 48 L. T. 890: 31 VV. R. 881 ; 5 Asp. 
ariMii fruin the fault of a iluiy licensed pilot in j M, 0. 101—0. A.^ S. F., Genend Stmnt. Xai'hja- 
cimru'e of tlie ve>sei doin^a tlie dama,a;t*. The j f Co. y. Brithh- Ooloiddl Steam Xacir/atioH 
pilot Imd bet'll in the pennaiieiit empioy of the > Co.. 38 L. J., Ex. 97 ; L. R. 4 Ex. 238 : 20 L. T. 
owners, and enaaaed in naviaatinjr the ship fori 581 ; 17 W. E. 741. 

many yea is Held, that uotwithstaTidiin^^ such | Apart from any statute, an owmer is not re- 
nermanent enipluv, tlie owners were exonerated. | sponsible in proceedings in rein for damage done 
The JTitorier. 2 AV, Rob. 407 ; 10 Jur. 19. i to his ship, occasioned solely by default of a 

licensed pilot employed by compulsion of law. 
Pilot selected by Master— Liability.]— The y']^(, Annuporta. The Johamta Stall Lush. 295; 
Canadian statutes, 27 A 28 Viet. c. 13, and 27 6: 30 Adm. 201 ; 4 L. T. 417. 

28 Viet. c. 58, are to be read and construed Either at law or in admiralty. The Maria, 

togetlier as being in pari materia ; and, therefore, j Rob. 95. 

the owner of a Canadian ship, navigated in By the Liverpool Pilot Act, the master of every 
Canadian waters, uiuler the directions of a pilot vessel inward bourul is conqiellable to take a 
taken on board in conqiliance with the ].)rovisious licensed pilot, unless the vessel be in ballast and 
of these stauitcs, is expressly exonerated from the coasting trade; but there is not, as in 
all liability for damage caused by obedience to 3 4^ c, 125, s. 55, any express exemption of 

such directions: and this is not affected by the the liability of 'owners of a vessel for damage 
fact that the pilot is one selected by the master, done by such vessel whilst in charge of a licensed 
if selected only out of a particular qualified class. pPot Held, that the 55th section of the 6 Geo. 
The Jliherniao, Iteclpath v. Allan. 9 Moore, 1\ C. 4^ c. 125, was merely declaratory of the common 
(x'.s.) 340 ;^42 L. L, Adin. 8 ; L. R. 4 P. C. oil ; and did not confer any independent exemp- 
27 L. T. 725 : 21 W. R. 276 ; 1 Asp. M. G. 491. tion from legal responsibility ; and that, as by 

x - the common law no person is responsible for the 

Damage to Property of Thames Conservators, j of ^ tho porformanoe of 

^ The ow uer of a -v eshel navigating the Ihames ^ ^vork, when bv law he is compelled to employ 
IS not responsiMe toi-yimage done by her to that party to such work, the owners of a vessel 
property belonging to tne conservators through ,t Liverpool, and in obedience 

toe taiilt ot a pilot oompulsori^Mntoarge ot her ; ^ Loard, 

for, though the Mouljs of s. .(> to the Jharaes j-gj-potigiHe tot. mischief done by their 

t onservancy Act, II5.J/ (21. & -1 Vict. c. o.tovii.), Lut occasioned bv the sole neglect of the 

are genera , they are not to be read as including .-Ujrkwla. 2 W. Eob. 10 ; 7 Jur. 157. 

pilots, and do not by implication repeal the c .j ■ 

provisions ns to pilotage m l/fc 18 Yict.c. 101. j g^ip liable in Admiralty for Fault of PUot 
mrne^ Coim 7 ‘Mim Y —6 Geo. 4, e. 125, s. 55.]— A foreign ship, 

.L, fh. d o. i . -iiu , 18 Li. I. Doi , i.T \\ . iv, jm. though in charge of a compulsory pilot, held 

Proof of Compulsion.J-Owners are not etoiie- in admirtoty for a oomsion caused by the 

rated from responsibility for the default of a pilot s fault notwithstanding 1 & i Oreo. 4^ 
pilot whom they Imve kected and placed in 6 Geo. 4, c. 12,o, s. 0.0, which ei actment^^^^ 

charge when there was no obligation imposed on ''"PP^y admi , ,5. I he 

them to take such pilot and put him in charge. | i Hag. Adm. IbJ. 

7he Lion, b Moore, F. C. ('N.s.') 163 ; 38 L. J., 4.- rkfUA-*. cTt'jvko ko q a <>0 i 

.4dm. 51 ; L. E. 2 P. 0. 625 : 21 L. T. 41 ; 17 Damage to Other Ships— 52 Geo. 3, c_. 39.]— 

W R 99*’ bhipowners were exonerated by 52 Geo. o, c. 39, 

When diereisno proof that tlie pilotage was 
compulsorv. no exemption can be claimed by the well as rnm<iiieJr! i 

owners. on the ground of the vessel having been / daunt, 

in charge of a pilot. The Peerless. Lush. 103 : 13 

Moore, F. C. 444 : 30 L. J,, Adm. 89 ; 3 L. T, 12u. -^^iiere by Foreign Law the Shipowner is 

When Pilotage is Compulsory.] — Pilotage is liable,] — In a cause of collision promoted by the 
compulsory when the pilotage charg’c can be owners of a Korwegian barque, against a British 
recovered Whether the pilot is employed or not. steamer, in the court of adniiralty in England, 
Carruthers v. SideUtham. 4 M. & S. 77. The for damage done in Belgian wnaters, alleged to 
I W. Rob. 95, 109. 11 L. T. liave been occasioned by the negligerit and, 

268. TheHiheryiian.m-nm. ' improper navigation of the steam vepel, the 

owners of the steamship pleaded, that the vessel 
Principle of Statutory ISf on-liability of Ship- was in charge of a pilot whom they were corn- 
owner for Fault of Compulsory Pilot.] — The pelled by the Belgian la^w to employ. The 
leading p.rinciple of the legislature in exempting owners of the barque.replied.that by the Belgian 
owmers from an}’' liability for damage occasioned law it- is provided that the owners of a ship, 
by their vessels having pilots on board is this : — which has done damage, to another by collision 
That the owners are not responsible for the acts are liable. for. thecdamage ■ notwithstanding the 
of the persons to whom they are thus forced to vessel was in charge, .of a' compulsory pilot, and 
commit the management of their property, and although the .damage was • occasioned by his 



damage done to another ship )jy tVie negiigence 
of the pilot. The Avfjuda, 57 L. T. 32G : G Asp. 
M. C. IGl— C. A. 

Pilotage Certificate applied for, hut not in 
Possession of Master.] — The master of a shi]) 
applied for a certificate enabling him to pilot his 
ship under 17 & 18 Viet. c. 104, s. 34U._ The 
certificate was signed and sealed by the p)ilotage 
authority, and had not been taken away by tlie 
master : — Held, that the ship was liable to com- 
pulsory pilotaire. The KWariunj. Tjiish. 202 : 30 
L. J., Adm, 41'; 5 L. T. 21. 

Damage to Pier — Person having the care of 
Ship.] — A local act enacts that if “any person 
having the care of ” any craft should damage the 
Hew Brighton pier, the shipowner shall be liable : 
— Held, that the shipownei* was not liable for 
damage to the pier caused by a compulsoi’y pilot 
in charge of his ship. The Chin. Gordon, 7 l\ I). 
190 ; 40 L. T. 490 : 30 W. E, 691 : 4 Asp. M. C. 
.513. 


negligence or want of skill : — Held, that the 
claim being founded on a tort committed in the 
territory of a foreign state, the party claiming 
reparation in a British court was not entitled to 
the benefit of the foreign law against the admitted 
provisions of the statute law of England and the 
practice of the court of admiralty in respect^ of 
compulsory pilotage, by which no such liability 
as provided by the Belgian law existed, as it is 
contrary to principle and authority to hold that 
an English court will enforce a foreign municipal 
law, and give a remedy in the shape of damage, 
in respect of an act which, according to its own 
principles, im].)Oses no liability on the person 
from whom the damages are claimed.' The 
irnUey, 7> Moove, P. 0. (K.S.) 263 ; 37 L. J., Adm. 
33 ; iJ. R. 2 r. C. 193 ; IS L. T. 879 ; 16 W. E. 
998. 

Power of British Legislature as to Pilotage 
on the High Seas.] — The legislature has no 
authority over foreign vessels on the high seas 
out of IBritish jurisdiction, but may impose any 
conditions on foreign vessels entering a British 
port, and cousequently an obligation on foreign 
ships inward bound to take a pilot at a convenient 
station beyond three miles from the British shore. 
The Anmy^oUs, The Johanna Stoll, Lush. 29.5 ; 
30 L. J., Adm. 201 ; 4 L. T. 417. 

A statute imposing in general terms on all 
inward-bound vessels the obligation to take a 
pilot at a convenient station beyond three miles 
from the Britisli shore is binding on foreign 
vessels, such construction being justified on 
grounds of public policy. Ih, 

Collision in Suez Canal solely caused by 
negligence of Pilot.] — ^Where a collision in the 
Suez Canal has been caused by the negligence of 
a Suez Canal Company’s pilot, compulsorily 
taken on board the wrongdoing ship, the owner 
of such ship is not exempt from liability for the 
damage arising out of the collision. The effect 
of the ]‘egulations for the navigation of the Suez 
Canal is to constitute a pilot taken on board a 
ship traversing the canal the adviser of the 
master, and to leave the control of the navigation 
of the ship solely with the master. The Guy 
Mamierinq, 51 L. J.. Adm. 57 ; 7 P. H. 132 ; 4*6 
L. T. 905*; 30 W. E, 835 ; 4 Asp. M. C. 553— 
0. A. 

Pilotage in the Danube.]— By arts. 85, 89 and 
92 of the International Rules for the Navigation 
of the Danube, pilotage is compulsory in the 
case of a vessel navigating the Danube, but the 
3nasteT’ of such a vessel is not required to give up 
the navigation of it to the pilot. Where, there- 
fore, the master of sizch a vessel has in fact given i 
up the navigation of it to a pilot, the owners , 
remain answerable for damage caused by the 
improper navigation of the pilot. The Aqnes ; 
Otto, 56 L, J., Adm. 45 ; 12 P. D. 56 ; 56 L. T. i 
746 ; 35 W. B. 550 ; 6 Asp. M. 0. 119. | 

Pilotage on the Seine — Havre.] — ^Although! 
the employment of a pilot by a vessel entering ! 
the port Qf Havre is by French law compulsory, ' 
such pilot does not as of right, as is the case in , 
England, supersede, the master and take charge 
of the slxip, but according to .French decisions 
the master remains in charge, the pilot being 
■merely his adviser. Hence, though the, master 
may allow such pilot to take charge in fact, the 
pwnots are not exempted front .klliablllfey .for 


Pilot taken on Board by Compulsion — Ho 
Compulsion at Place of Collision.] — A ship bound 
for London took a pilot off D ungen ess where 
pilotage was compulsory. A collision occurred in 
the Thames by the pilots fault at a place where 
his employment was not compulsory, but where 
his right and iluty as pilot were not at an end : — 
Held, that the shipowner was not liable. General 
Steam- Kavigation Co. v. British Colonial Steam 
JSa-ciqaUon Co.. 38 L. J., Ex. 97: L. R. 4 Ex. 
238 ; 20 L. T. 581 : 17 W. E. 741. ' 

A qualified pilot having taken charge of a ship 
at Bristol to pilot her to Cardiff, neg.ligently got 
her into collision at a place in the Bristol Channel 
outside the port of Bristol, but where his duty as 
pilot under his engagement was not at an end : 
— Held, that the shipowners were not liable. 
General Steam Navigation Co. v, British and 
Colonial Steam Xarigation Co. (supra) followed. 
The Charlton, 11 E. 825 ; 73 L. T. 49; 8 Asp. 
M. C. 29— C. A. 

BTeld, also, that for pilotage pui-poses the port 
of Bristol is bounded on the north by a straight 
line joining the westernmost point of the Holms 
to Aust ill Grloucestershire. Ih. 


Division of Loss — Fault of Pilot.] — A ship- 
owner can only recover half his loss against the 
other ship if his own ship was in fault through 
the negligence of his compulsory pilot. The 
IleGtor, 52 L. J,. Adm. 51 : 8 P. D.‘218 ; 48 L. T. 
890 ; 31 W. E. 881 ; 5 Asp. M. C. 101. 


Ship in Bad Trim — Liability of Owner or 
Pilot.] — The shipowner is not liable for a col- 
lision caused partly by the ship being in bad 
trim if the compulsory pilot in charge of her could 
with ordinary care have avoided the collision. 
The Anjo. Swahey, 462. See also The JJeteor, 
Ir. B. 9 Eq. 567. 

Damage to Oyster Beds.] — A ship in charge of 
a compulsory pilot was at high water brought 
into and anchored by the pilot in a river in which 
there were oyster beds, the existence of winch 
was known to the pilot. The place where she 
was anchored was not the usual and customary 
place for vessels of her size and draught to anchor 
in. At low water she grounded, anci thereby ditl 
damage to an oyster bed. On notice of the 
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existence of the oyster bed being given to the 
master, he took all reasonable means to remove 
the ship as Hpeedilj^ as possible. In an action by 
the lessee of the oj^ster bed against the ship- 
o^vner and the pilot : — Held, that the <act of the 
pilot in anchoring the ship where he did was 
negligence which maiie him liable, but that the 
ship was not liable because the master’s duty on 
receiving notice of the existence of the oyster 
bed was to tiike all i’ea.soriable measures — not 
extraordinary measures — to remove his ship, and 
this he had done. The Oct a via Stella, 57 L, T. 
b32 ; 6 Asp. M. C. 1S2. 

Costs in Case of Defence of Compulsory 
Pilotage .] — See infra, col. b.lG. 


b. SMp in Tow. 

Where a tug towing a vessel under a towage 
contract is so negligently navigated as to come 
into collision with a vessel belonging to third 
parties, the owners of the tug are liable for the 
damage done, 6ven if at the time of the eoliision 
the vessel in tow was in charge of a dnlydicensed 
pilot by compulsion of law whose default solely 
occasioned the collision. The Mary, 48 L. J., 
Adm. 66 ; 5 P. D. 14 ; 41 L. T. B51 ; 2,8 W. li. 

A tug is under the control of the pilot on 
boad the ship in tow, and is not liable for his 
negligence where his employment is compulsory. 
Sfnith Y. St~. Lawrence Tow-hoat Co., L. E. *5 
P. C. 308 ; 28 L. T. 885 ; 21 W, E. 569 ; 2 Asp. 
M. G. 41. 

Where a ship in charge of a pilot, whiose 
employment is compulsory, is being towed by a 
tug, and the tug, without waiting for orders from 
the pilot, suddenly adopts a wrong manceiivre, 
and so causes the ship to come into'coilision, the 
owners of the ship are responsible. The Sin- 
quasi, 50 L. J., Adm. 5 ; 5 P. D. 241 ; 43 L. T. 
768 ; 4 Asp. M. C. 383. 

Semble, where a pilot is in charge of a ship in. 
tow in a crowded river, it is not necessarily 
incumbent upon him to direct every movement 
of the tug. Id. 

Where a vessel is under the charge of a licensed 
pilot, the employment of whom is compulsory, 
and is, at the same time, in tow' of a tug, the 
latter is bound to obey the orders of the pilot. 
Spaight v. Tedcastle, 6 App. Oas. 217 ; 44 L. T. 
589 ; 29 W. E. 761 ; 4 Asp. M. 0. 406— H. L. (E.) 

In a case of damage by collision occasioned by 
a vessel while in tow of a steam-tug, having a 
Ikensed pilot on board, in pursuance of 17 & 18 
Viet, c, 103, s. 388, and no blame attached to the 
master or crew : — Held, that the owners of such 
vessel were not liable, being protected by s. 388. 
The Ocean Ware, Marshall v. 3[oran. 6 Moore, 
P. G. (H.s.) 492 ; L. E, 5 P. C. 205 ; 23 L.‘T; 
218. 

It is negligence to move, by means of a steam- 
tug, a ship from one dock to another at night 
time ; under such circumstances, a pilot on board 
the ship being towed has no such charge or 
control over her movements as to exculpate the 
owners. The JBorussia, Swabey, 94. 

As to whether negligence of a compulsoi'y 
pilot in charge of a ship in tow is contributory 
negligence on the part of herownei’s, seeSpatgU 
r. TedeaMle, supra, col. 755 ; The Energy, supra, 
col. 763. 

XIX, Towage, supra, cols. 67%' seq. 

..TOL. XIII. 


c, Froof of Pilot’® Fault, 

Omii of Proof of Negligence of Pilot.] — If a 
licensed pilot is on board a vessel, in order to 
e.xempt the owner from liability for damage 
occasioned by collision, the onus probandi lies 
upon the owner to establish that the collision 
was occasioned solely by the negligence of the 
pilot, and it is the duty of the owner reiving 
upon such a defence to call the pilot as a witness. 
The Carrier Eove, 2 Moore, P. C. (N.s.) 261 : 
Br. & Lush. 118 ; 19 L. T. 768. 

When a collision is caused by a vessel in 
charge of a licensed pilot, the owners, in order 
to exonerate themselves from liability must 
prove not merely that the crew was under the 
|)ilot*s orders at the time, but that the order 
which caused the damage was actually given by 
the pilot, the onus probandi being on them. 
The Schwalbe, 14 Moore, F. C. 241 ; Lush. 239 ; 

4 L. T. 160. And see Th-e Ripon, 6 Not. of Gas. 245. 

To entitle the owners of a ship under the 
compulsory charge of a licensed pilot to the 
benefit of the provisions of a statute which 
exempts them from liability, when a collision 
has occured by the fault of the j>ilot, it lies on 
them to prove that it was occasioned solely by 
the pilot. The Velasquez, 4 Moore, F. 0. 

426 ; 36 L. J., Adm. 19 ; L. E. I P. C. 494 ; 16 

L. T. 777 ; 16 W. E. 89. 

If the master and crew have contributed to 
the accident by not keeping a sufficient look-out, 
so as to give the pilot the earliest possible infor- 
mation of an approaching vessel, although the 
pilot is also to blame, the owners are not exempted 
from liability. Ih. 

Where, by the mismanagement of a vessel 
wdiich is proceeding to sea, damage is done, the 
owmers will not be exonerated, unless they shew 
that the damage was occasioned exclusively by 
the fault of the pilot. Uodrigues v. Melhuish, 
10 Ex. 110 ; 24 L. J., Ex. 26 ; 2 W. E. 518. 

A collision took place betw'een two vessels, and 
the defendants admitted that their vessel was to 
blame, but alleged by way of defence that they 
had a pilot on board by compulsion of law, and 
that they were therefore exempt from liability : — 
Held, that as there was no evidence of contribu- 
tory negligence on the part of the defendant 
owners they were exempt from liability. The 
Daioz, ^7 L. J., Adm. 1 ; 37 L. T. 137 ; 3 Asp. 

M. C. 477— C. A. 

Ill order to entitle the owner of a ship, having, 
by compulsion of law, a pilot on board, to the 
benefit of the exemption from, liability for 
damage by default of the pilot, it is not enough 
to prove that there was fault or negligence on 
the pilot’s part, but the owner must shew that 
there was no default on the part of the master 
and crew, which might have in any degree been 
conducive to the damage. The Io7m, 4 Moore, 
P. 0. (H.S.) 336 ; L. E. 1 P. G. 426 ; 16 L. T. 158 ; 
not followed in Clyde Namgatwn Co, v. Barclay, 
infra. 

In a cause of collision occasioned by a vessel 
under compulsory pilotage, where no contributory 
negligence on the part of the master and crew is 
proved, the pilot in charge is solely responsible, 
and the owners are exempt from the conse- 
quences of his neglect or default. The Calabar, 
L. E. 2 P. C. 238 ; 19. L. T. 768. 

Defective Steering Fewer of Teiieel in charge 
of Pilot— Onus,]— In cause of damage by col- 
lision, where the defence relied upon is compulsory 
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11 ; 11 P. D. 31 ; 51 L. T. 578 ; 31 W. R. 687 ; 5 

Asp. M. C. 575. 

To give orders as to setting canvas. The 
Ocean TFare, supra. 

To give orders as to the use of ^v^-arps and 
check ropes when docking. T/ie B^ghorgs 21inde 
52 L. J., Adm. 74 ; 8 P. D. 132 ; 49 L. T. 23 ; 5 
Asp. M. 0. 460. 

To give orders to the helm. The Seliwalhe 
14 Moore, P. C. 241 ; 4 L. T. 160 ; Lush. 329 
The Wimton, 53 L. J., Adm. 69 ; 9 P. D. 85 • 
51 L. T. 183 5 Asp. M. C. 274— G. A. 

To decide whether or no it is necessary to 
depart from the regulations. The Argo, vSwabev 
462. 

To decide when, where, and how to bring up. 
The Agri cola, 2 W. Kob. 10 ; 7 Jur. 157; The 
George, 9 Jur. 670 : 2 W. Bob, 386 ; 4 Not. of 
Gas. 161 ; The Lochllhoym-pr^-, The Chrutiana, 
7 Moore, P. C. 160 ; 77^^^ Mhimna, Edwards v. 


therefor. The Schivan, T ?ie Albafw, [1S921 P. 
419 J 69 L. T. 34 ; 7 Asp. M. 0. 347— C. A. 

When shipowners have proved fault on the 
part of the pilot sufficient to cause, and in fact 
causing the calamity, they must be held to have 
satisfied the condition on which their exemption 
from, liability depends, and they are not to be 
called upon to adduce proof of a negativecharacter 
to exclude the mere possibility of contributory 
fault.^ But if, in the course of the evidence, 
certain acts or omissions on the part of the crew 
come out, it wull then be incumbent on the 
owners to shew satisfactorily that those acts or 
omissions in no degree contributed to the damage. 
Clyde Navigation Co. y. Barclay, 1 App. Gas. 
790 ; 36 L. T. 379 ; 3 Asp. M. C. 390— H. L, (Sc.) 

Where a compulsory pilot was on board it was, 
under 52 Geo. 3, c. 39, s. 30, held that prim-^ 
facie the master was not liable for a collision in 
which their ship w^as in fault. BennetY. Moita, 
7 Taunt. 258. 

Where a defendant alleges that the collision 
was caused entirely by the fault of his compul- 
sory pilot, the burden is on him to prove it. The 
Atlm, 2 W. Eob. 246. 

Pleading.] — The party intending to take 
sifivantage of the statutory exemption from 
liability for the fault of a compulsory pilot 
(6 Geo. 4, c. 105) should so plead. The Canadian, 
I W. Bob. 343. 


with the by-laws : — Held, that the pilot was 
in charge before leaving the dock, and that 
it was for him to decide whether to sail or to lie 
fast, and whether the employment of a tug was 
and that the owners were not 
The Strathspey and The 
Machray7ie, 18 Ot. of Sess. Gas. 


necessar3’''Gr'''nbt;,,.. 
liable for the collision, 

Islay, Burrell 
(4th ser.) 1048, 

To give orders as to the navigation of the tug, 
and as to casting off the tow rope. See The 
Energy, and cases cited, supra, col. 755, 

Ship at Anchor.]— When a ship in charge of a 
licensed pilot is anchored in pilotage waters, the 
length of cable at which the ship rides is a 
matter entirely within the province of the pilot, 
and it is his duty when the ship swings to the 
tide to superintend that manoeuvre, and to 
regulate the helm, and it is negligence on his 
3 Hag. Adm, 169.; The part to go below before the ship is fully swungt 
The Ocean Mar- leaving the helm amidships without orders as to 

1 , EiS its regulation; and if, through want of length 

J18 ; The Btmihmey and of cable and of regulation of the helm, the ship 
sheers and $o parts from her anchor in swinging 
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durino- his absence, the pilot will be alone respon- ■ _ _ ^ ^ ^ 

sible, provided that the watch on deck takes the I ®* duties of Shipowner, Maste 
right raananivre to counteract the sheering. The i look-out. 1— A steamship held 
Cifi/ of Canihridge, or Wood v. SmitJu 4S L. J., j ginkixig a barge with her swell 
Adin. U j L. R. 5 P. C. iolj 30 L. 'f, 430 : 22 | charge of a compulsory pilot, becj 

Ahhey, post. ! dangerous swell caused by 

' steamships were not reported by 

When a ship ar anchor in pilotage waters j 9 ]y;oore, P. C. 286. S 

and iii charge of a licensed pilot parts her cable, 1 ^ Mooi>e, P. C. (K.S.) 336 : L. R. 1 
the necessity for letting go another anchor is a 158; 7heYdasgiie:AUoQVQ,l^ 

matter within the discretion of the pilot, and the ; 3^; Adm. 19 ; L, K. 1 F. C. *. 
manamvre shoiiltl be directed by him ; and if the | .* 39 . 'jjip Julia, I 

pilot is below at the time, the officer of the watch ^vioore F. C. 210*; The Atlas^ 2 W. 1 
will be justified before giving any orders to ; p it. 2 A. &E. 97. 

bring up the ship in calling the pilot on deck to , owners held liable for a co 

take charge, provided that there is no immediate i partly by negligent look-out, and 
necessity for action, as for instance to prevent a | compulsory pilot ; 6 G 

collision which is ininiinent. Ib, | 55^ exempt the owners 

Getting under Way-'-Suggestions by Master.] ' ^ 

— Where a vessel is in charge of a pilot by coni- ; P. C. 11 ; 6 Jui. 

pulsion of law, there is no duty on the master | Anchor.!— The anchor must heel 
to prerent her from being got under "'sy m ; J j 

obedience to an order of the pilot, unless such a ; , jg Moore P C 484 • 30 L. J. 

proceeding is manifestly dangerous. The defen- ; i ^ * 1/7,,. 9 \v- 

dants; vessel tvas compulsorily in charge of a i 
duly licensed pilot, and was got under way when ■ ^ ^ 

the w^eather was thick and hazy, but vessels' Tow-line.] — The shipowner is lial 
could be seen at 300 yards’ distance :— Held, 1 pne is not cast o:ffi at the pilot’s 
that the defendants were not responsible for | 39 L. J.^ Adm. 25 ; L. E. 1: 

damage caused by the vessel being under wa5^ ! 23 L. t! 601 ; IS W.E. 1009. 

While the defendants’ vessel was approaching | 

that of the plaiiitijB^s, the master expressed his' Teasel at Anchor.] — The^‘W, A. 
-opinion that the heim should be starboarded. ! a pilot, came to anchor in the Men 
The pilot gave the order, and in consequence of | the “ .B. T. ” a foul berth. Various i 
it a collision occurred : — Held, that the defen- were from time to time made by t. 
dants were not responsible for the damage the B. T.,” and after a few days 
caused by the collision. The Lochliho (3 W. Rob. swinging to the tide came into coll 
310) approved. 2'he Oalipeld, 55 L. J., Adm. i that the owners of the “ W. A. ” wc 
11 ; 11 P. D. 34 ; 54 L. T. 578 ; 34 W. R. 687 ; ifor the damage, first, because, wh 
5 Asp. M. G. 575. ! was at anchor, the employment of 
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responsible for such breach of a statutory regu- for the watei’maii’s fault. The (xcneral de Caen 
iation as to lights, and that the owner's could not Swabey, 9. 

therefore escape liability on the ground of com- ^ r* n mur. > j. 

pulsory pilotage. The 'Bipon, 54 L. J.. Adm.56 ; fJieek lines. -Ite omission to 

10 P. D. 65 ; 52 L. T. 438 ; 33 W. K. 659 ; 6 run out a check Imc or warps w hon docking is 
Asp. M. C. 365. shipowner or his crew U, 

^ Cynthia, 4b L. J., Adm. o8 ; 2 P. B. o2 : 

Duty to warn Pilot of Ship’s Peculiarities.] — 36 L. T. 189 ; 3 Asp. M. 0. 378 ; but see llie 

Evidence was given of the steamer having been Righorgs Minde, as to the pilot s duty in this 

inadequately manned and out of trim on the case, 52 L. J., Adni. 74: 8 P. B. 132 ; 49 L. T. 

occasion of the collision, and that the pilot, 23; 5 Asp. M. 0. 460 — C. A. 

who had only came on board a short time . • 

before, had noi been told of these latent defects. Engmes.] -Owners are liable it the engines are 

The Judge, holding that it was not open to the “ot stopped at the pilots order. Jhe. Bipon, 
plaintiff on his pleadings to rely on such defects 
and that their existence had not been in fact 

proved, dismissed the petition : — Held, on appeal, f, 'vsriien Compulsory. 

that the plaintiff was entitled to rely on such ^ 

defects, though he had neither pleaded them ' i- Generally. 

originally nor by special replication ; that they passenger Ships in the United Kingdom-IT 

had been actually proved, and that their non- ^ 10^^ 5_ 353.1— Pilotage is oom- 

disclosnre to the pilot invalidated the defendans pjjigorv for ships carrying passengers between 

plea of compulsory pilotage. Tlie Meteor, Ir. K. |,i..,<.es" in the United "Kingdom. The Temora, 

9Eq. 567. S. The OaJiJield, su])YSi. 17- 2 LT. 418. 

Pilot Below.]— Where a collision occurred gj^ip within Home Port — Passengers.l — A 
when the pilot was unavoidably below for a navigating within the port to which she 

.few minutes, the owners were held liable. The belongs must take a pilot if she is carrying 
Mobile, Bates v. Don PaUo Sora, Swabey, 127 ; passengers. DuUbi Port and Bachs Board v. 
10 Moore, F. C. 467—?, C. Shannon, Ir. K. 7 C. L. 116. 

Pilot Intoxicated.]— If the pilot is manifestly gi^ips shifting Moorings.]— As to the exemp- 
incapable or intoxicated, it is the duty of the ^ion of ships changing moorings in port, see The 
master to take charge of the ship. The LochWbo, Victoria. Ir. B. 1 Eq. 3.36 ; The Maria, L. R. 1 

Polloch V, McAljpin, 7 Moore, P. C. 427. A. & E. 'SoS ; 16 L. T. 717 ; 15 W. R. 143 : 

„ Thornton Y. Boland c2'^ivLg. ‘21^. As to a similar 
Hot Giving more Chain— Hot Taking Tug— exemption under 5 Geo. 2, c. 20, see McIntosh- 
Hot Getting Sail on Ship— After Collision.]— siade, 6 B, & C. 657 ; 5 L. J. (o.s.I K. B. 345 : 
A ship in charge of a compulsory pilot, after 30 494 . y, z^mh, 5 Term Rep. 76 ; Rea; 

fouling one ship, drove on board another. Her v Yp/j7p 8 Tprm Rpr^ 24-1 

ownerl held liable for not giving her more chain ^ " ' ' 

to bring hemp, and for not taking a tug, and for ^ 

not getting sail on her. The A^mapolis and The ii* ^ Geo. 4, 0 . 1 25. 

Golden Light, Lush. 355 ; 5 L. T. 37. General operation of 6 Geo. 4, c. 125.] — Th^ 

Interference with PUot.]-Tlie master has no « Geo. 4 c. 125, are not ooiifined 

right to interfere with the pilot except in case of V® London Irinity House flotage, lyne 
manifest incapacity or intexidation. Tlw Aryo, I>H»-oreMent v General Steam 

SwabeT.462:?7ie6%m'ftaa. supra; TheAlaria, \o- " 

1 W. Bob. 95; The- Iliierida, 4 Jur. (N.s.) r ’ 'ri, ^ 

J244 J V p/ieAtUar7iey,Jjas]i.4c27;hl,. T..^{)H. But see 

Even when the pilot is breaking the law by 

navigating on tlie wrong side of the river. Tlie f .•)02 ; 17 K. R: obi, ; Jhe Maria, 

Argo,^ supra. •'O- 

it is not improper interference with the pilot Exemption from liability Under 6 See. 4. 
to make suggestions or to_ offer advice. The c. 125.]-The, exemption from liability of ship- 
JloehUhVfSnppi,-, The Oahjield, swyiia.. owners under the! 6 & 7 Geo. 4. c. 125, extended 

It is the master’s duty to point out manifest to cases where the pilot was acting in charge 
clanger, if the order of the pilot is clearly wrong, of the ship under the provisions of the act, 
Ilie Buhe of Manchester, Sherhy v. Mihhert, 5 whether by compulsion of law or by the ship* 
Not. of Cas. 470 ; 6 Moore, ?. 0. 90. owners’ appointment. 6 
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SHIPPING- 


ColUsion. 


Master Commanding his own Ship.]— Pilotage 

is C(»nipulsory iiiuler 0 0-60.4, c. 125, foramfister 
conaiiandiiig his own vessel on a foreign voyage 
fivsTu lA>ndon. Williavhs v. JS'eicto-JU 14 M. &W. 
747; 15L. J., .Ex. IL ' 


Change of Mooring.] — A vessel had to deliver 
part of her cargo at the .Lraidon Docks, and part 
at a wharf Iiiglier up the river. Bbe went to the 
docks, uiuiiir the charge of a pilot, who left her 
there, where she remaitiefl some time without 
discharging any of her cargo, as the part to be 
left at the wharf was ujjpermost. She then went 
under the charge of another pilot up the river 
to the wharf, and by the neglect of the ];>iIot ran 
down a barge ; — Meld, that under 6 Geo. 4, c. 125, 
s. 55, the pilot alone was answerable, and not the 
owners, as they were bound to have a pilot on 
board at the time, and that it was not a mere 
chance of mooring. M'IntoKh v. Slade, d B. A: C. 
657 ; 9 D. A B. 76S : 5 L. J. (O.S.) K. B. B45 ; 
50 R. R. 494. 


When Compulsory, J—Under the 6 Geo. 4, 
c. 125, s. 55, if the ship was within a district to 
which the act applied, the statutory protection 
existed not only in those cases in which it w’as 
compulsory to take a pilot on board, but also 
where a pilot had been taken on board and was 
forced to serve if called upon, but the master 
was not bound to employ him. The Tama^ 
2 W. Rob. 184. 

Other decisions under 6 and 7 Geo. 4, c. 125, 
are: Car ret hern v, Shlehothamy 4: M. k 8. 77 ; 


such circumstances, either passing into or out of 
the port, within the terms of s. 22 of the Hull 
pilot act, or bound to or from the port, within 
the terms of s. 89. -The Maria, L. B. 1 A. &; E. 
558 ; 16 L. T. 717 ; 15 W. B. 1113. 

The employment of a licensed Goole pilot is 
generally compulsory upon vessels inward bound 
to CtOoIc, including vessels belonging to that 
port ; not, however, by the Hull pilot act, but 
by G Geo. 4, c. 125, ss. 58, 59, and 17 &: IS Viet, 
c." 104, s. 353. The Killarneij, Lush. 427 ; 6 
L. T. 90S. 

A collision occurred in the Humber Dock, 
Hull, between a fly-boat and a foreign schooner 
bound to the Prince’s Dock. The schooner w%as 
ill charge of a duly licensed Humber pilot, who 
had taken over the charge of the schooner while 
she was moored at a pier in the Humber from 
the pilot who had brought her in. from sea. One 
sum ’was paid for the services of the two pilots : 
— Held, that the schooner was in charge of a 
pilot whose emplovnient w'as compulsory by law. 
The Ilh/borrje Minde, 52 L. d., Ailm. 74 ; 8 ?. D. 
132 ; 49 L. T. 232 ; 5 Asp. M. C. 123— C. A. 

See also as to Humber pilotage, Beilhj r, 
Ilaper, 3 B. & Ad. 284 ; Hull Dock Co. v. Browne, 
2 B. k Ad. 43. 


Dodds- V, D SdeUm.; 9 D. k B. 27 ; 5 L. J. (o.S.) 
K B 61 . IC.lby v. Scott, 7 AI. & W. 93 ; 10 L. J., 
E 1 4.# : 7 he Agrieola, 2 W. Bob. 10 ; 7 Jur. 157. 


iii. At Various Places. 


Belfast.] — Pilotage is compulsory at Belfast 
under 10 k 11 Viet. c. ii. The De Dr 2 /s, Ir. B. 
1 Eq. 72 ; The Arhutns, 11 L. T. 208. 


Cork.] — Where the judgment of the court -was, 
that the collision was occasioned by the mis- 
management and incompetency of the pilot in 
charge of the vessel proceeded against, such pilot 
being duly appointed under the Cork pilot act : 
— Held, tliat the owners w^ere not protected from 
their liability in respect of the injury occasioned 
by the act of the pilot, the employment of such 
pilot not being compulsory upon them by that 
act, and 6 Geo. 4, c. 125, not extending to the 
local act. The Eden. 2 W. Rob. 442 ; 10 Jur. 
296. ' - . • 


Ipswich.] — By the Merchant Shipping Act, 
1854 (17 & 18 Viet. c. 104), s. 353, the employ- 
ment of pilots shall continue compulsory in all 
districts where it is compulsory at the time the 
act passed. By s. 379, ships employed in the 
coasting trade of the United Kingdom, when not 
carrying passengers, shall be exempted from com- 
pulsory pilotage in the Trinity House outport 
districts, which by s. 370, comprise any pilotage 
district for the appointment of pilots w'ithiii 
which no particular provision is made by any act 
of piaiiiament or charter. By the Ips-^vich Dock 
Act, 18.52 (15 Viet. c. cxvi. s. 3), a former act, 
by wliich special provision was made for the 
appoiniment of pilots in the port of ipswdeh, is 
repealed, and s. 91 enacts, as to the appointment 
of sub-commissioners for examining pilots, tkc., 
in the words of s. 5 of 6 Geo. 4, c. 125, except 
that they are described as persons “ resident 
within ” the port of Ipswich, instead of “ at” : — 
Held, tbat s. 91 was not a “particular provision”; 
and that Ips-wdch ’^"as therefore a Trinity House 
outport district, and a coasting vessel not carry- 
ing passengers navigating that port wms exempt 
from compulsory, pilotage. <7 'sf.Hemith, 
44 L. J., M. C. 140 ; L. E. K) Q. B. 350 ; S2 
L. T. 720 ; 23 W. E. 911 ; 2 Asp. M. C. 573. 


Dublin.]— ‘A steam, tug, carrying passengers 
between KiDgstowii Harbour and the Korth 
Wail, Dublin (both of which places are under 
the provisions of the Dublin Port and Docks Act, 
1869, within- the limits of the; port of Dublin), is 
wdthin the meaning of the Merchant Shipping 
Act, 1854 (17 k 18 Viet, c: 104), s.- 354, and 
obliged to carry a pilot. Diihlin Port and Docks 
Board Shannon, Ir. R. 7 C. L. 116. See also 
The Meteor, Ir. R. 9 Eq. 567. 


Leith.] — ^As to the powers of the Leith Trinity 
House to grant licences from Orfordness to the 
Kore, see Idossack Y. Gray, 6 B. &; S. 598; 34 
L. J., M. C. 209 ; 11 Jur. (N.S.) 966 ; 12 L. T. 
701 ; 13 W. R. 859. 


Glasgow and tSij^e,'y~~Clyde Xavigation Clk 
y, Barclay, 1 App. Gas. 791 ; 36 L. T. 379 ; 3 
Asp. M.. 0. 390— H. L. (Sc.) 


(roole, Hull, and Humber.] — The employment 
of a Humber pilot is not compulsory upon a 
vessel which is being, to wed from one dock .to 
another in the port of PIull, as a vessel is not, in 


Llanelly and River Burry.] — By by-laws 
made by the Commissionei's for the Improvement 
of the Navigation of the River Burry under the 
provisions of the local acts (53 Geo. 3, c. clxxxiii. 
and. 6 k 7 Viet. c. clxxxviii.), pilotage was made 
compulsory in the River Burry and the port of 
Llanelly. These by-laws were in force at the ;V:, 
time of the coming, into operation of the Mer- - ' ; 
chant Shipping Act, 1854, and were acted upon 
by vessels trading to the port of ' Dlanelly : — , ] 

Held, that pilotage was compulsory. The Ruby, 

59 T. .t ■ Adm. , 68 ; L5 V. Ay.AM : 63 L. T. 735 I" . '4 V ; t: 


59 L. J., ■ Adm. . 68 ; lo R.'I>.i64 ; 63 L, % 735 - 
39 W. R. 42;,6Asp.'M. €.577— C, A.' ‘ . 
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SHIPPING— XX. Collision 


anchor and came into collision with a barque. 
In an action instituted by the owner of the 
barque against the ship, the court decided that 
the collision was caused solely by the negligence 
of the pilot in charge of the ship : — Held, that 
the owners of the ship were not answerable for 
i the damage, for it was occasioned by the fault of 
a pilot acting in charge of the ship within a dis- 
trict where the employment' of such pilot was 
compuisoiT by law. The PHnoeton^ 47 L. J., 
Adm. 33 ; "S P. D. 90 ; 38 L. T. 260 ; 3 Asp. M. C! 
562. 

Pilotage compulsory under 5 Geo. 4, c. Ixxiii., 
s. 25, at Liverpool. Tlw. Montreal^ 17 Jnr. 538. 

See aim other Cases of Liverpool pilotage, The 
Ocean Wave, 6 Moore, P. C. (N.s.) 492 ; L. R, 3 
P. C. 205 ; 23 Ti. T. 218. Carruthers v. Side-^ 
both am, 4 M. & S. 77 ; 16 K. R. 392. Att-Oen. 
v. Case, 3 Price, 302; 17 R. R. 566. The 
Northampton, 1 8pinks, 152. 'The Agricola, 2 
W. Rob. 10; ' 7 4111'. 157. 

London (Trinity House) and Outport Districts 
— Ho Compulsion at Place of Collision.] — A.’s 
vessel, belonging to the port of London, having 
taken' on board a pilot from Dungeness to 
Gravesend, came in collision, through the pilot’s 
negligence, with B.’s vessel, at a spot in the 
river Thames between Yantiett Creek and 
Gravesend Held, that, for pilotage purposes, 
Gravesend is the eastern limit of the port of 
London, and that the spot where the collision 
took place is therefore within the district where 
pilotage is compulsory ; that A. was not liable to 
answer for the damage which B, sustained ; and 
that the relation of master and servant did not 
exist between A. and the pilot. General Steam 
Mivlgatio'n Co. v. British Colonial Steam, Navi- 
gation Co., 38 L. J., Ex. 97 ; L. R. 4 Ex. 238 ; 20 
L. T. 581 ; 17 W. R. 741— Ex. Ch. 

— Foreign SMp.]— A Norwegian vessel, the 
“ Hanna,” bound from Sweden to London, and 
in charge of a duly licensed pilot, came wrong- 
fully into collision with another vessel, off the 
Nore lightship Held, that there was no com- 
pulsion to take the pilot, and that therefore' the 
owners of the '• Hanna ” were responsible for the 
damage. The Hanna, 36 L. J.. Adm. 1 ; L. R. 1 
A. & E. 283 ; 15 L. T. 334 ; 15 'W. E. 263. 

Differential Dues.] — Pilotage is compul- 


the going into and casting anchor in the river is 
a step in the “ proceeding to sea,” within the 
ineaningof the Mersey Docks and Harbour Board 
Act, 1858 (21 & 22 Yict. c. xcii. s. 139), and the 
employment of the pilot is compulsory under 
that section from the time of leaving dock, and if 
the ship breaks awaj^ from her moorings, and 
damages another vessel through the pilot’s sole 
default, the owners will not be responsible. The 
Citg of Cambridge or Wood v. Smith, 43 L, J., 
Adm. 11 : L. £.*5 P. C. 451 ; 30 L. T. 489 ; 22 
W. E. 578 ; 2 Asp. M. C. 239. 

When a vessel leaves a dock in the Mersey on 
her voyage to sea, and receives slight injuries to 
a yard-arm, necessitating ’repairs, and in conse- 
(|uence is anchored under the directions of the 
pilot in the river, intending to go to sea on the 
next day, the pilot remaining in charge, but on 
the next morning, before resuming her voyage 
and whilst still at anchor, she gets into collision, 


‘‘ proceeding to sea ” within the meaning of the 
139th section of the Mersey Docks Act Consoli- 
dation Act, 1858 (21 & 22 Viet. c. xcii.), and the 
pilot is not in charge by compulsion of law. 7%e 
Cachapool, 7 P. D. 217; 46 L. T. 171 ; 4 Asp. 
M. C. 502. 

By the Liverpool Pilot Act (5 Geo. 4 c. Ixxiii. 
s. 37), in case the master of any ship outward 
bound shall propeed to sea, and shall refuse to 
take on board a pilot, he shall pay the pilot who 
shall first o:ffer his service at a certain rate as if 
the pilot had piloted the vessel. On the 2nd of 
December a vessel left the Liverpool Docks with 
a pilot on board ; on the 3rd the boat of the 
plaintiff, who was then employed by the owners 
in raising the vessel’s anchoi', was lost, through 
the carelessness of those on board the ship ; at 
this time the master was not on board, and the 
vessel being employed by the post-office, was not 
to sail till the 4th of December, and her rigging 
was being completed : — Held, assuming an out- 


dncteci by the same pilot into dock. In pro- meaning of the Harbours and Passing Tolls Act, 
ceedmg towards the dock, a collision wms 1861, and is therefore not abolished by that act. 
occasioneii by the pilot’s default Held, that Tli-e Vesta, 51 L. J., Adm. 25; 7 P. B. 240; 46 
the vessel was uot liable for the damage. The. l. t. 492 ; 30 W. E. 705 ; 4 Asp. M. C. 515. 
Annapolu and The Johanna Stoll, Lush. 295 ; 30 

L. J., Adrn. 201 ; 4 L. T. 417. Thames — Pilot licensed for Vessels of 

A duly-qualified Liverpool pilot having been Lighter Draft.]-— The steamship “0.,” drawing 
employed to pilot a ship from sea into the Mersey more than fourteen feet of water, was subject to 
and take her into clock, piloted her over the bar, compulsory pilotage in the river Thames. There 
but owing to the state of the tide being unable to being no fully qualified pilot available, the “ C.” 
dock her that clay, anchored her in a clear berth took a pilot who was licensed to take charge of 
in the river. The pilot remained in charge of vessels drawing not more than fourteen feet of 
the ship, and the next day the. state ; of the water, and in these circumstances came into col- 
weather being such as to render it finadvisahle to lision with the “A.” .. The collision was occasioned 
take her into dock that day, , she remained at. solely .by the negligence of the pilot in charge of 
4 ,anci:^on '-In dhe coutse of. that 'day,, 'and whilst-' 'the p.” ;-"-Held, that he 'was a ■ qualified., 
the pilot was in charge, the'i ship ' dt^ged^-her } pilot,” within the meaning of -s. 388' of ,the 

• ' . , „ ’Si .. ' .:Ai ■, „ . : .... • , • ■ ■ 



SHIPPING— XX. CoUision, 


in the London district. Cotuiney t. Cole^ 
m L. J,, M. C. 141 ; 19 Q. B. B. 447 ; 67 
L. T. 40U ; 36 W. B. 8 ; 6 Asp. M. 0. 169 ; 52 J. P. 
20 . 

Bj the Merchant Shipping Act, 1854 (17 & 18 
Viet. c. 104), s. 379, sub-s, 3, the following ships 
when not carrying passengers shall be exempted 
fnmi compuisorj” pilotage in the London district 
— that is to say, ships trading- to Boulogne, or to 
any place in Europe north of Boulogne. A 
vessel while on a voyage from Liverpool to Ham- 
burg was obliged by an accident to put into the 
Thames for repairs : — Held, that she was ex- 
empted by s. 379 from taking a jiilot in the 
London district, Tht: Sutherland^ 56 L. J,, Adm, 
94 ; 12 P. 1). 154 ; 57 L. T. 631 ; 36 W. E. 13 ; 6 
Asp. M. C. 181. 

In 17 &: 18 Viet. c. 108, s, 379, the description, 

ships trading to any place in Europe north of 
Boulogne,'’ extends to vessels coming from a 
place north of Boulogne to the port of London, 
The Wesley, Lush. 268. 

A ve.ssel, not carrying passengers, on a voyage 
from Cronstadt to London, is exemx)ted from 
compulsory pilotage in the Thames. Ih. 


Mereham Shipping Act, 1854, and that the 
owners of the “ G.” were therefore exempt from 
liabilitv. The Carl XT., riS92l P. 324 ; 61 
L. J., Adm, 111— G. A. 

Sembie, a pilot qualihed to conduct ships 
drawing more than fourteen feet water would 
have a right to supersede the in charge 
w-ho was not so qualified ; but the latter would 
be entitled to a fair proportion of the pilotage 


Trinity Outport Bistrict— Evidence as to 

Falraonth being.] — See 'The Juno, 45 L. J., Adm. 
105 : 1 i\ i). 135 ; 34 L. T. 741 ; 24 W. E. 
902. 


Qualified Pilot Exempted and ¥n- 
exempted Ships.]— A pilot licensed only to pilot 
ships exempt from compulsory pilotage is not 
entitled to supersede an unqualified pilot in 
charge of an uiiexempted ship, and is not a 
“qualified pilot” for this purpose within the 
meaning of s. 353 of the Merchant Shipping Act, 
1854. Stafford v. Dyer, 64 L. J., M. G. 194; 
[1895] 1 Q. B. 566 ; 15 E. 287 ; 72 L. T. 114 ; 
7 Asp. M. C. 568. 

Coasting Vessels.] — An Irish vessel with a 

general cargo, trading between Belfast and Lon- 
don, and not laden with corn or grain, as specified 
in 46 Geo. 3, c. 97, s. 2, was not exempted 
under 52 Geo. 3, c. 39, s. 2, from taking a pilot 
on board, as sitch vessel could not be considered 
as a coasting vessel, or an Irish trader, using the 
navigation of the Eiver Thames as a coaster. 
Davidson v, Mehibhen, Q Moore, 387 ; 3 Br. & B. 

The only reason why coasting vessels are ex- 
empted from the obligation of taking a pilot, is, 
that, from that frequent egress and ingress to 
the particular port, their masters must be pre- 
sumed to be perfectly acquainted with the 
locality. The Agricola. 2 W. Eob. 10 ; 7 Jur. 
157. ' . 

A vessel ordinarily occupied in the foreign 
trade, going from Liverpool to London in order 
to sail from London under advertisement for 
foreign parts, not carrying passengers, but having 
on board a cargo shipped at Liverpool and 
deliverable at London, is not a ship employed in 
the coasting trade of the United Kingdom within 
17 &: 18 Viet. c. 104, s. 379 ; and is compellable 
by s. 376 to take a pilot in the London district 
of the Trinity House. The Lloyds or Sea 
Queen, Br. & Lush. 359 ; 32 L. J., Adm. 197 ; 9 
L. T. 236. 


Ship trading firom any Portia the London 

District to any Port of Europe north and east of 
Brest,] — A ship carrying a cargo from a foreign 
port to London, and thence without taking any 
fresh cargo on board, proceeding to Eotterdam, 
is a “ ship trading from ” a “ port in Great 
Britain within the London district to” a “port 
in Europe north and east of Brest,” within the 
meaning of s. 625 of the Merchant Shipping 
Act, 1894, and therefore exempt from compul- 
sorv pilotage. The Rutland, 66 L. J., Adm. 
105 ; [1897] A. G. 333 ; 76 L. T. 662— H. L. (E.) 


Ship Navigating within Limits of Port 

to which she belongs — Passengers — Distressed 
Seamen.] — Distressed seamen taken on board a 
ship to be brought home under the provisions of 
the Merchant Shipping Act, 1894, are not “pas- 
sengers” within the meaning of s. 625 of that 
act, and therefore a vessel which is in other 
respects within the provisions of that section, is 
not by reason of having such persons on boar<i 
excluded from the exemptions from compulsory 
pilotage contained therein. The Clymene, 66 
L. J., Adm. 152 ; [1897] P. 295 ; 76 L T. 811 ; 
46 W. E. 109. 


“Navigating within.’’] — The words 

“navigating within,” in 17 &: 18 Viet. c. 104, 
s. 379, mean being within, and therefore a vessel 
belonging to the port of London, and coming 
from a foreign port, is exempt from the employ- 
ment of a licensed pilot on the Thames. The 
Stettin. & Lush. 199 ; 31 L. J., Adm. 208 ; 6 
L. T. 613— P. 0. 


“Loading ”—26 & 26 Viet c. 63, s. 41.]— 

The “word “ loading” in 25 k 26 Viet. c. 63, s. 41, 
does' not refer to the taking on board of cargo only. 
Therefore when a steamer anchored in Dartmouth 
Harbour, and took on board twenty tons of coal 
for the purposes of the voyage, and was bound 
for a place out of the outport district to a desti- 
nation also out of it Held, that she was not 
exempt from the obligation to employ a pilot. 
The Winston, 53 L. P. I), 86 ; 51 

L. T. 183 ; 5 Asp. M, G.274— 6. k. Iffirming 31 
‘W.B:892._ 
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Cinque Ports.]— By 6 Geo. 4, c, 125, s, 62, agreed^ to give a free passage, and who messed 

the master or mate of a vessel, being owner or with him and also assisted in working the ship : 
part owmer, and residing at Dover, Deal, or the Lsle — Held, that the vessel was not carrying pas- 
of Thanet, was exempt from a penalty for pilot- sengers so as to render it compulsory to take a 
ing his own ship from any of the places aforesaid pilot. The Ilanm^ 35 L. Adm. 1 ; L. E. 1 
up or down the rivers Thames or Medway, or A. & E. 283 ; 15 L. T. 334 ; 15 ^ . B. 263. 
into or out of any port within the jui'isdiction of An Irish trader (as described by 0 (ieo. 4, 
the Cinque Ports:— Held, that the clause limited c. 125, s. 59), carrying passengers, is compelled 
the exemption to vessels navigated from Dover, to employ a licensed pilot in the Thames. The 
Deal, or the Isle of Thanet. Peake v. SJtreeeli, Temora., Lush. 17 ; 2 L. T, 418, 

7 Q. B. 603; 14 L. J., Q. B. 317. S. WiU It is not compulsory on a passenger ship to 
liamn v. JVewton, 14 M. & W. 747 ; 15 L. J., Ex. take a licensed pilot on board \vhen she is not 
11. carrying passengers, and the owners are respon- 

See also as to pilotage in the London Trinity sible for the negligence of the piloL where they 
House districts, supra, cols. 780 seq. were not compellable to put him in charge of 

their vessel. The Zion, 6 Moore. P. C. (N.s). 

Passengers.] — The master of a vessel be- 163 ; 38 L. J,, Adm. 51 ; L. R. 2 P. C. 525 ; 21 

longing to the port of London and bound up the L. T. 41 ; 17 W. R. 993. 

Thames, on a voyage from Australia to London The payment of a fare is necessary to consti- 
with passengers on board, is required by law to tute a passenger within^ the meaning of the 
employ a licensed pilot within the limits of the compulsory pilotage sections of the Merchant 
port of London. T?ie Hankow, 48 L. J., Adm. Shipping Act (17 & 18 Viet. c. 104). II). 

20 ; 4 P. D. 197 ; 40 L. T. 335 ; 4 Asp. M. C. 97. Where, therefore, the wife and father-in-law 
A steamship carrying cargo' and passengers of the captain were on hoard a vessel (usually 
from Boulogne to London is not bound, under carrying passengers, but not on a passage voyage 
the Merchant Shipping Act, 1854 (17 & 18 Viet, at the time), by invitation from the captain, 
c. 104), to employ a pilot whilst navigating the without the privity of the owners, and they had 
river Thames, the general exemption continued neither paid, or agreed to pay, any fare, before 
from 6 Geo. 4, c. 125, s. 59, and the order in a collision took place, such persons were held 
council of 18th February, 1854, by the Merchant not to be passengers within the meaning of the 
Shipping Act, 1854, s. 353, not being overriden act, so as to exonerate the owners from damage 
by s. 379, relating to Trinity House pilotage, and occasioned by the pilot’s default. Ih. 
exempting such a ship only when not carrying Distressed seamen. See The Clymeyie, supra, 
passengers. The Moselle, 32 L. T. 570 ; 2 Asp. col. 782. 

M. C. 586. 

A British vessel carrying goods and pas- Vessel engaged in the Coasting Trade.]— 

sengers betw^een Rotterdam and London, having Pilotage held to be compulsory in the Thames 

a licensed pilot on board, ran down a ship. The ^ steamship with part of her cargo on board 

coUision took place in the Thames, within the bound from London to Venice by w'ay of Cardiff, 
Trinity House district, and was duly occasioned where she was to take in the remainder of her 
by the fault of the pilot :— Held, that the 64 L. J., Adm. 51 ; [1895] 

exemption from compulsojy pilotage given by P* 5 1^ P" P- ^1 *? Asp, M. 0. 

6 Geo. 4, c. 125, s. 59. and 17 & 18 Viet. c. 104, 

s. 353, applied, and that the fact of the vessel i rnu . . . x, o n i 

having a licensed pilot on board, whose act alone Tpe.]-The provisions of the b Goo. i, c. 12o, 

occasioned the damage, did not exempt the f.; 

owners from liability T?ic &rl of AitcMand. tl'eretore the owner of a British vessel 

Lush. 387 ; 15 Moore, P. C. 304 ; 5 L. T. 558 J “ 77®'' J’" r°r “ P’ 

10 W. R. 124. appointed by the Trinity Hou.se of Newcastle- 

The fifth' exemption from compulsory pilotage Tyne, under the local act of 41 Geo. 3, 

in 17 A 18 Vicr. c. 104, applies to vessels com S' liability for 

fining their voyages withirl the limits of the occasioned hy the negdigence of the 

port to which they belong. As, however, ail the TmpTorement Cbmmsswners v 

exemptions under 6 Geo. 4, c. 125, were con- 

tinned by 17 A 18 Viet. c. 104, the more extern ^ 1}:^ ?; ’ 

sive words used in the former act must be held 1 ^ ?'t' ^ I: 

to exempt from the necessity of taking a pilot ^ ^ 

any master of a ship so long as his vessel is i tt i ^ 

within the limits of her port. In such case, 7 

therefore, if a collision occurs, the presence of Oniei Confiimation Act, 18bo, bched., s. lb, 
a pilot gives no immunity to the owners. The compulsory on foreign vessels 

Stettin, Br. & Lush. 199 ; 31 L. J., Adm. 208 ; 6 55 

L. T. 613— P. 0. ’ L. J,, Adm. 63 ; 12 P. D. 43 ; 56 L. T. 256 ; 35 

By 17 & IS Viet. o. 104, s. 353, which continues ® 

pilotage exiting to Pilotage in the Tyne for Foreign 

immediately before the time when that act ships under 41 Gel 3, o. Ixiavi-I-See Ae 

came into operation, the exemptions contained Maria 1 W Bob 95 ^ 

in 6 Geo. .4, c. 125, are continued, notwith- " ? • • • 

standing ss. 376, 679, and notwithstanding that Waterford.] — Under the Waterford Harbour 

^ LfS?* repealed by 17 A 18 Viet. Act, 9 A 10 Viet. c. ccxcii., it is not necessary to 

Stanton y. Hanks, 8 employ a pilot to shift a veissel from one berth 
in' ^ Jur..(F:s.) to another. The Victoria, It. R. 1 Eq. 336. 

10, 332 ; 6 W. B. 39. 

At the time of a collision a man was on board Indian Rivers,] — A collision took place in the 

the vessel in fault, to whom the master had Cowcoliy Roads, one of the channels in the 


f". '■- 'I 1 
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By an aet of the i What constitutes Bisk of CoBisiou.]"— 

compulsory upon ! See The Swahey, 120; '2 Juh (K&)' 

bill'd in everr port ; 420 ; The Swabey, 135 ; The Ericuon, 

that act i Swabey, 38 : The Bithe of Sussex, .1 iS'ot. of Cas. 

the place of the i 161 : 1 W. Bob. 274 : The Dumfries, Swabey, 63, 
the nieauing of - 125 ; 4 W. B. 708 ; The Rose, 2 W. Bob. 1. 

: The regulations only apply at a time when two 
i vessels have approached so near to one another 
I that, if cither of them does anything contrary to 
I the . regulations, ' risk' of ■ collision 'will, foe : in volved. 
The: Banshee , ^57 'IJ. :T: :841 ; B : Asp. M,. .G. ■ 221-^ 

1 C. A. :■ ..." 

I ■ The 'regulations.. are not'-appHcable until .the; 
I other sliip’s course and distance can with ordinary 
I care be approximately ascertained. 

I and TheAva, 2 Asp. M. C. 182 The' James -WoMy^ 
2 W. Bob. 270 ; Tlie Bong oBmiUe uM Tim Jmm 
i a Stecenson, L. K. 5 P. C. 316 ; 28 L. T. 822 ; 21 
Free and Close-hauled Ship—Bule in 1828.]— i W. R. 653 ; 2 Asp. M. 0. 1 ; The qreaf Eastern, 

See Ilandayside v. If'-llson, 3 Car. S: P. 528. ' 3 Moore, P, C. (x.s.) 31 ; 11 L. T. 5. 

Object of the Begulations.] — To prevent col- ! Instantaneous Compliance.] — A steamship did 
lisions and also to minimise their effect — per ! not stop and reverse as soon as she might have 
Lord Watson. The Khedive, Stooinvaart Maats - 1 done .-—Held, that she was to blame, but that. 
ehapjpy Nederland v. P. 0. Steam Navigation i a reasonable time for compliance with the regula- 
Co,, 52 L. J., Adm. 1 ; 5 App. Cas. 876, 903 ; i tlons must be allowed. The Emmy Haase, 53 
43 L. T. 610 ; 29 Wh E. 173 ; 4 Asp. M. C. 567— • L. J., Adra. 43 ; 9 P. D. 81 ; 50 L. T. 372 ; 32 

H. L. (E.) \V. R. 880 ; 5 Asp. M. 0. 216 : The Ngapoota, f><> 

,*3. n rpu w , . L. J., P. C. 88 ; [1897] A. C. 391; infra, col. 818. 

How Construed.] — Ihe regulations, being ^ ^ 

intended for seafaring people, are to be construed Alteration of Helm in Fog.]— An alteration of 
literally per Jessel, M. B, The^ Libra, 6 P. D. fog upon a guess as to the distance, 

139, 14w ; 45 L. X. 161; 4 Asp. M. L. 429. And course, and speed of the other ship is not neces- 
see J he. Margaret 9 P D 47 ; I he Dunelm, 53 garilv negligence. The Vbidomora, [1891] A. C, 

I J Adm. 8J ; 9 I • I>- 164 ; 51 L 1 214 ; 32 f . ^3 x. 749 ; 6 Asp. M. C. 569— C. A. 

\V, iu. 97o ; a Asp. M. C. 304 ; The' Beryl, o3 

1 . J., Adm. 75 ; 9 P. D. 187 ; 51 L. T. 554 ; 33 Alteration of Helm for Greater Safety.] — An 
W . it. 191 ; 5 Asp. M. C. 321. i alteration of the helm for greater safety where 

d i there is no risk of collision is not negligence. The 

^ ^ ^ 1 Swabev, 233; and see T/te' Fmicouia, 2 

SUMPIIOI, 01 Iault, supra, cols. -U/ seq., and jq d. 8 ; 35 L. T. 721 ; 2.5 W. E. 197 ; 3 Asp. M. C. 
Art. 27, infra, cols. 816 seq. \ . 

AppUoatioa of the Eegulations^Eisk^ of Col- Eegulatious must be obeyed mTime.]-It you 
lmon.]-lhe i-egjEations apply before risk ox^ts, ; improper time, it does not 

If It 13 manifest that risk is about to arise. 3 he \ culpability of not haying done it 

cles wtoe risk was held to exist. The Je,- \ fj; Lushingtun. The Stadacom, 5 

mondandThe Earlof Elgin,^'M.oom,)L.Q',(is,s.')\f " • * < • 

179 ; L. B. 4 P. C. 1 ; 25 L. T. 514 ; 1 Asp.M. C. S Close Shaving.] — Is negligence. The John 
150 ; The Bougaimnlle and The James C. Steven- B rather ich, 8 Jur. 276 ; and see Oases supra, cof. 
son, L. E. 5 P. C. 316 : 28 L. T. 822 : 2 Asp. M. C. 700. 

J — P. 0. ; 2 P. I). 8 ; 35 L. T. 721 ; * ' 

25 W. B. 197; 3 Asp. M. C. 295—0. A.; The Eegulations to be complied with until Ships; 
Seaton, 53 L. J., Adm. 15 ; 9 P. L. 1 ;■ 49 L. T. 747 ; Clear.]— A ship that by porting had apparently 
32 W. B. 600 ; 5 Asp. M. G. 191. determined risk of collision held in fault for not 

Case in which it was held not to exist (semble). stopping and reversing when the other ship by 
The Ba7ishee,Vil L.T.'Ml 6 Asp. M. 0. 221. perverse starboarding created fresh risk. The 
In an action for collision, where both vessels Arratoon Apcar, 59 L. J., P. C. 49 : 15 App. 
were held to blame for breach of the provisions Cas. 37 ; 62 L. T. 331 ; 38 W. B. 481 ; 6 Asp. M. 0. 
of article 18, the court of appeal asked, the 491 — P. 0. 

nautical assessors the questions asked in The ^ n 

Beryl (63 L. J., Adm. 75 ; 9 P. D. 187), and upon Practice Contrary to Eegulations is Illegal. ]— 
their being answered in the negative dismissed 2 Spinks, 75 Swabey, 101 

the appeal. The Oporto, 66 L. J., Adm. 49; The Hand of Providence, ) I he JUa^^ 

ri8971 P 249 0 A PHtwc, 15 Moore, P. G. 122 ; The Telocity, 6 


11. The Begulations. 

• ■ a. , .'G-eiierally.'' . 

.m Buie of 1840.] — See 7' he Er tends, 1 
>4 ; on appeal, 4 Moore, ?, C. 314 ; 71ie 
ibey, 101 ; 7' he Bukc of Sussex, infra ; 
1 W. Bob. 154 ; 7Tte Immaganda Sara 
Not. of Cas. 582. 




29 L. T. 120 ; 21 W. R. 702 ; 2 Asp. M. C. 94 ; The 
Victoria, B W. Rob. 49 ; The Sylph, 2 Spinks, 75. 

Ligkts Obscured by Steamship's Smoke,] —A 
steamship nnnecessarih^ obscuring her lights with 
her own smoke is in fault. The Ilona and The 
Am, 29 L. T. 781 ; 2 Asp. M. C. 182. 

Clear Kight — is no excuse for not carrying 
j lights. The City of Loiidon (or The Limdonf 
\ Morgan v. Sim, Swabey, 245, BOO; 11 Moore, 

I P. C. 307 ; 5 W. R. 678. 

r ; Vessel casting off from Moorings.] — When a 
vessel casting off from moorings in a navigable 
river places herself at night partly athwart the 
fairway, so that her regulation lights cannot be ^ 
seen by vessels astern of her coming iip the 
river, she is bound to make use of some con- 
spicuous signal to warn them of her pGsitiGn. 
The John Fenwieh, 41 L. J., Adm. 38 ; L. R. 3 
A. & E.510 ; 26 L. T. B22 ; 1 Asp. M. C. 249. 

A steamship which, in getting under way in 
the Thames to go up . the river between sunset 
and sunrise, is compelled to go astern and partly 
athwart the river in order to get clear ahead, and 
whose regulation lights are not visible to vessels 
coming up the river, is bound to take every 
possible precaution to warn approaching vessefi 
of her position, and to use the best light she has 
on board for that purpose. Ib. 

Placing a service lantern, ordinarily used to 
give light in discharging the cargo, over the 
stern, is not a sufficient precaution. Ib. 

A vessel iiegleeting such precaution commits a 
breach of the regulations, and will be held to 
blame if a collision ensues, Ib. 

Vessel coming to Anclior.]^^ — steamer ina- ; 
, - - . . noeuvriiig to come to an anchor in a place and 

banked is ‘‘under steam,” and must keep out of manner such that her regulation lights cannot 

Jenme S. Barlier be ■ seen by an approaching vessel is bound to give 
^ It timely notice of her presence by shewing a light 

A,& E. 4o6 ; 33 L. T. 318 ; 3 Asp. M. C. 82. (N.B. some other sufficient means. The FMlotaxe. 
Ine tug m this case, though stated in the report 37 jj, x. 640 • 3 Asp. M. C. 513. 

to be “lying to,” had no canvas set. — E d.) * * ’ * ^ 

A tug lying with herff res banked under jib and Vessel Aground or Stationary.]— When a ves- 
foresail, with her helm lashed, was run into by a sel isagroimrl in a place where herordinaiy riding 
steamship .‘—Held, the steamship alone to blame. cannot be distinguished by approaching 

The Melreiia, 3 AvSp. M. C. 43, n. vessels, and where vessels are not expected to 

lie, it is her duty to exhibit a light on a mast or 
some elevated position, and to have a look-^oufc to 
ARTICLE 1. give warning to approaching vessels of her posi- 

Bhipi LlghU; eorrespondlnq loith Article 2 of tjon by the best means in her power. The Thtmias 
1880 a?id 1884. ^ ^60. 

Old Law as to lights.]— A brig held in fault 3)umb-bargeiii Thames.]— In a cause of damage 
for a collision caused by her having no light collision in the Thames a dumb-barge Held, 
(1854). The Fairy, 1 Spinks, 298. S. P. (1858), exhibited a light. The Owen, 

The Oalla, Swabey, 465 WaUis, 43 L. J., Adm. 36 ; L. R. 4 A. & E. 175 ; 

Before the statutory regulations were in force J ^ 

it was not necessarily negligence in a ship to ^ collision occurs between a dumb-barge 

have no light. The Vieto^na, 3 W. Rob. 49 ; The without lights and a steamer on a dark night in 
Inm l)nke. 2 W. Rob. 377 ; 4 Not. of Gas. 94 : on Thames, there is no presumpthm of law that 

appeal, 4 Not. of Gas. 685 : The Londirnderry, 4 steamer is to blame. The Swallow, 36 L. T, 

Not. of Gas. SuppL xxxi. But see as to a ship at ^ 

5^* Plare.] — A sailing vessel having a steamship 

A . 1 A vsr .jAdm. 2Ul ; .8 Jur. (N.s.) Bio ; 6 L. T. approaching on her starboard bow at night, burnt 
b; iu w. ix. 431, flare-up lights to attract her attention: — Heldy 

Duty to replace Lights Carried Away.]— See burning of a flare is not forbidden by 

: The Saxoma, supra ; TheAnromand The Mobert regulations of 1884 ; held further, that whe- 
Ingram., Lush. 327, ther a vessel is to blame or not for shewing a 

. , ' , ^ flare-up light mast depend upon whether or not 

Light* being Trimmed — Out by Accideat.] — the exhibition of the flare is calculated to mislead. 

, It is no excuse for Rot . carrying, lights that they The ^lerohant Prince, 54 L. J,, Adm. 79 ; 10 
' beipg' trimmed, or Hiat; they went out by P. L. 1S9 ; 58 L, T. 914 ; 34 W,:B. '231 ; S Asp. 
aceidehV- 2%$ Or M. 0, 620. ' 

' ' '’■'t t* V ■ .( ■, , 


b. Cases on the Begnlations. 

(Arranged nnder the seceral Articles of the 
Megidatmis of 
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the' light did not contribute to the collision. 
The Panther^ I Spinks, 31. 

Bumb-harge.]--— A screw .steamship had just 
come out of the Begent’s Canal Bock, in the 
river Thames, before daylight on a Becember 
morning, when she came into collision with a 
dumb-barge which was drifting up the river 
with the hood tide, and without having any light 
exhibited : — Held, that the steamship might, 
under the circumstances, have kept out of the 
way of the barge, and that she ought to have 
done so, and that she w'as alone to blame for the 
collision. The Owen Wallu, 43 L, J.. Adm. 36 ; 
L. E. 4 A. & E. 175 ; 30 L. T. 41 ; 22 W. R. 695 ; 
2 Asp. M. C. 206. 

Position and Exhibition.] — A barque’s side- 
lights were so placed in the mizjsen rigging that 
the centre of the lights did not project beyond 
the gunwale. They were two feet six inches 
within the broadest part of the vessel, and at a 
distance of more than 350 feet with the masts in 
line they could not be seen from a -window forty 
feet above the deck of another vessel : — Held, 
not to be a sufficient compliance with the regu- 
lations as to lights. The Germania^ 37 L. J., 
Adm. 59 ; 19 L. T. 20. Affirmed on appeal, 21 
L. T. 44— P. C. 

The law does not appoint any particular place 
at -which the lights should be fixed, but they 
ought to be placed so as to be properly visible. 
The Bougainville and The James €. Stevenson, 
Beal V. Marcha/is, L. R. 5 F. C. 316 ; 28 L. T. 
822 ; 21 W, R. 653 ; 2 Asp, M. C. 1. 

Lamps duly screened and fixed on .stands 
secured to the paul-bitts of the windlass are not 
placed in a proper position, as required by the 
regulations of 1863. The Gustav, 9 L. T. 547. 

Lights Obscured — Effect of— Duty of Vesseli.] 

’--The Bougaimnlle and 'The James 0. Stevenson, 
Beal V. 2lurchais, supra. 

Where the light of one vessel was invisible, 
the vessel was not previously to 36 & 37 Viet, 
c. 85, s. 17, on that account held to have contri- 
buted to the collision where the other vessel 
pursued a course which produced the collision. Ih. 

When a steamship is approaching a sailing 
ship, and does not know what course the other 
ship is pursuing, it is her duty (whether the 
lights of the other vessel are visible or not) to 
take no decisive movement until she can ascer- 
tain it. Ih. 

When a steamer sights a sailing vessel in the 
night-time at a distance of three miles, hut, 
owing to the fact that the .sailing vessel’s lights 
are not visible, cannot a.scertain the course of the 
sailing vessel, it is the duty of the steamer to 
slacken speed and wait to ascertain that course 
before adopting any decided manceuvre for the 
purpose of avoiding the sailing ve.ssel. If the 
steamer immediately on sighting the sailing vessel 
adopts such a manoeuvre, as by porting, and a 
collision ensues without fault on the part of the 
sailing vessel, the steamer is alone to blame. Ih. 

When a steamship is approaching another, 


AiaTiGbE'; 2.;' 

(Steamships' Lights; corresponding with Article 
3 of 1880 and 1884.) 

Under Way.] — A vessel driven from her 
anchors by a gale of wind, and setting sail to 
get out to sea, is, even, if wholly unmanageable, 
under way, and is bound to exhibit coloured 
lights. 'The George A^Ide, Ijush. 382. 

A vessel with her anchor down, but not actually 
holden by and under the control of it, is under 
way within the meaning of the Admiralty 
Regulation of 1858, and is bound to exhibit 
coloured lights. The JEsh and 'The Gitana, 38 
L. J., Adm. 33 ; L. R. 2 A. & E. 350 ; 20 L. T. 587 ; 
17 W. R. 1064. 

A sailing ship hove to is under way. 'The 
London, supra; The James^ Swabey, 60; 10 
.Moore, P. C. 162; 4 W. R. 353— P. C. ; 'The 
Mosalie, 50 L. J., Adm. 3 ; 5 P. B. 243 : 44 L. T. 
32 ; 4 Asp. M. 0. 384. 

And a tug driving at sea and waiting for 
employment. The Jennie S. Barker and The 
Spindrift, supra, col. 787 ; but see The Helvetia, 
3 Asp. M. C. 43, n. 

A sailing barge dropping up the river stern 
foremost, assisted by her anchor ahead, held not 
to be a “ sailing vessel under way ” within the 
Thames rules, and so not required to carry side 
lights. The Indian Chief, 58 L. J., Adm. 25 ; 
14 P. B. 24 ; 60 L. T. 240 ; 6 Asp. M. C. 362. 

FrefiTimption of Eault.] — When a collision 
occurs at night, and the lights of one of the ships 
are not burning at the time when the vessels 
come in sight, and the court is not satisfied that 
the want of those lights is occasioned by circum- 
stances over which the crew of the ship had no 
control, she must, even if the want of the lights 
did not contribute to the collision, be held to 
blame under the Merchant Shipping Act, 1873 
(36 & 37 Viet. c. 85), s. 17. The Hibernia, 31 
L. T. 805 ; 24 W. R. 60 ; 2 Asp, M. C. 454. 


Trinity Ballast Lighters.] — A lighter of .sixty 
tons burthen was proceeding under sail in the 
Thames, above Gravesend, at night, without any 
light being exhibited on board her, and came into 
collision with a steam vessel. In a suit instituted 
on behalf of the owners of the lighter to recover 
in respect of the damage done to the lighter by 
reason of the collision, it -^vas proved that the 
lighter -was ordinaril}’’ employed in the river, and 
was not a sea-going vessel : — Held, that the sea 
regulations did not impose upon the lighter any 
obligation to carry any light, and that the lighter 
was not to blame for having no lia:ht. 'The C. S. 
Butler, L. R. 4 A. ^ E, 238 ; 31 L. T. 549 : 23 
W. B.H13; 2 Asp. M. C. 237. 

Infringement of Eegnlations as to Lights,] — 

A trawler with a bright light at her masthead, 
contrary to the regulations, held not in fault for 
collision, the other ship not having in fact seen 
it. The Chusan, 53 L. T, 60 ; 5 Asp. M. C, 476. 


Previously to 36 Ss, $7 Viet. c. 85, s. IT.] own smoke, it is the duty of the former to slacken 

— The Emperor and 'The Lady (f the Lake, speed and to, wait .till that course is ascertained 
Holt’s Rule of the Road. 37 ; The Bougainville before taking any decided step to avoid the other 
and 'The James C. Stevenson, infra. vessel-; if, before having, ascertained the exact 

A vessel not shewing a light as- required by course of the other,; she, without slackening 
law held under 14 k. 15 Viet. c. 79, s. 28, not to speed, executes- a manoeuvre; which, although 
he;lid Unit fdr, a eolHsiott where the absence of appeari|ig tc^'b^-rlght-'al cop'tributes to^' 


S'- .7s! p u 
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required to carrj side-lights. The Smyrna^ 
cited Lush. 385. 

Sailing Teasel towing Another.] — A brigan- 
tine with a cutter towing astern came into col- 
lision with another ship, in the Bristol CbanneL 
after dark. The brigantine had the regulation 
side-lights exhibited, but the cutter had only a 
white light exhibited at her masthead. The 
brigantine was sailing close-hauled on the star- 
board tack, whilst the other ship was goingfree : 
— Held, that the regulations as to lights had 
been infringed by the cutter, and that the vessel 
towing her was to be deemed in fault for the 
1 collision by virtue of the provisions of the 17th 
'section of the Merchant Shipping Act, 1873. 
The Mary ILnimell^ 48 L. J., Adm. 54 ; 4 P. D 
204; 40 L. T. 368. 

Wrong Lights — Presumption of Negligence.] 
— A ship carrying her side-lights with screens 
shorter than required by the regulations is not 
to be deemed in fault if the shortness of the 
screens could not by any possibility have con- 
tributed to the collision. The Fanny M, Carmll^ 
44 L. J,, Adm. 34 ; 13 App. Cas. 455. n. ; 32 
L. T. 646 ; 24 W. E. 62 ; 2 Asp. M. C. oO'O— P. C. 

Where two ships incurred damage in a col- 
: lision, and it was found that one of them was to 
blame for improper navigation, and that the 
other had infringed the regulations with respect 
to lights Held, that, in the absence of proof 
that such infringement could not possibly have 
contributed to the collision, the damage must be 
divided according to the ordinary rule of the 
court of admiralty. The Fanny M. Cartill^ 
supra, approved. The Hoehnny,' The Lapwing, 
China MeroluintF 8. F. Co. v. Fignold, 51 L. 
Adm. 92 ; 7 App. Cas. 512 ; 47 L. T. 485 ; 31 
W. E, 303 ; 5 Asp. M. C. 39— P. C. 


the collision, she will be to blame. The Rona, 
The Ava, 29 L. T. 781 ; 2 Asp. M. C. 182— P. C. 

It is negligence on the part of a steamer to go 
at full speed under steam and sail before the 
wind whilst her smoke is blovvtn over her bows 
so as to obscure her lights, and to prevent her 
from seeing and from being seen by other ships 
approaching from an opposite direction. Ih. 

A steamer seeing a ship^s lights close ahead of 
her, and being unable to make out the lights or 


meaning of the lights, and so be able to avoid 
the vessel carrying them. The Fanny M. Carr ill, 
44 L. J., Adm. 34 ; 13 App. Cas. 455, n. ; 32 L. T. 
646 ; 24 W. E. 62 : 2 Asp. M. C. 565. 

See further, as to the effect of obscuration of 
lights, The Buhe of Rwcleugh, [1891] A. C. 310 ; 
65 L. T. 422 ; 7 Asp. M. C. 68— H. L, (E.) ; The 
Bermod, 62 L. T. 670 : 6 Asp. M. C. 509. 

Lights Shifted — Tempestuous Weather — 
Partially Obscured.] — A brig of 239 tons, beating 
to windward, encountered such weather as to 
render it justifiable that her side-lights should 
be removed from the place where they were 
usually carried to the after-part of the ship near 
the taffraii. In this, latter position the lights 
were so placed as to be obscured to the extent of 
a point, or a point and a half , on either how. 
The brig came into collision with a barque on 
the opposite tack : — -Held, that the circumstances 
of the case, while justifying the shifting of the 
lights, did not justify their being obscured as 
above mentioned, and that the brig be deemed 


I mouteu to ooiiisiou.j — An action tor damages 
by collision in the Thames was brought by the 
owners of a barge against the owners of a 
steamer. The steamer had been obliged to alter 
her course in order to avoid another' barge, and 
the barge with which the collision took" place 
was last of three in tow of a tug, and did not 
carry a light as directed by the rules of the 
Thames conservancy : but there was no evidence 
that the want of a light contributed to the colli- 
sion : — Held, that the steamer was not to blame, 
and that she might have acted differently if the 
barge had carried a light. The action was dis- 
missed without costs ; but semble that in suc- 
cessful^ admiralty appeals the appellants will 
T XI... ... ap|>ea]. The Awanisea v. 

L. J.,Adm. 33; 4 Xh D. 115; 40 
. K. 748 ; 4 Asp. M. C. 115— C. A. 

Aeticls 3. 

corresponding toith Article 4 of 
1880 1884. 

J.] — The object of the rule as to 
to shew other ships that the 
icumbered. The America md 
. J., Adm. 30 ; L. B, 6 127, 

r22-W. B. 927 ; 2 Asp. M. C. 350. ^ 


had failed to comply with the regulations 
regarding lights, having either shewn no lights, 
as she was bound, or if she had any lights, "that 
the lights could not be seen till the collision was 
too imminent for prevention : — Held, that the 
collision might have been avoided if the sailing 
vessel had obeyed the regulations, and that 
though the omission to exhibit proper , lights 
might be immaterial where it is clearly shewn that 
the absence of such lights was not the cause of 
the collision, and did not conduce to it, yet 
where it is proved that a vessel has not shewn 
proper lights the onus lies on such vessel to shew 
that the non-compliance with the regulations 
was not the cause of the collision, which the sail- 
ing vessel failed to do. The Feiikam, 6 Moore, 
P. C. (KS.) 601 ; L.R. .3 P, C.212; 23 L.T.329' | 

Light Extinguished.]— A steamship (in 1849) 
held in fault for a collision caused by one of her 
side-lights being extinguished. The Roh Roy. 
3.W. Bob. 190. 

Seagoing Ship — Thames Sailing Ballast 
Lighter.]— A Trinity House, sailing ballast 


Totoing Lights 
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machinery, was making w'ay at a speed of 
hetwecii four and five knots, instead of her 
normal speed of eleven knots; she could be 
steered, but could not. reyerse as easily as before 
the accident. She was carrying the three red 
lights in place of the white light : — Held, that 
under the above circumstances the “P. Caland ” 
could not be said to have been “not under 
command within the meaning of the Eegida- 
tions, Tho P. Caland^ The P. Caland and 
Freight (Owners) v. Glaniorg air Steamship Oo,^ 
62 L. J.. Adm. 41 : [1893] A. C. 207 : 1 R. 138 ; 
68 L. T.' 469 ; 7 Asp. M. G, 317— HA ' 


Article 8. 

Pilot Boats ; corresponding with Article 9 of 
188J) and 1884. 

Pilot Boat— TTnlicensed Pilots.] — Semble, a 
boat with a pilot on board or serving ships, is a 
pilot boatj whether the pilot is licensed or not. 
The Marry Hounselh 48 L. J,, Adni. 54 ; 4 P. B. 
204 ; 40 L. T. 368 : 4 Asp. M. G. 101. 


L. (E.) Article 9. 

i) Darted her Boats; corresponding ivith. Article 10 of 

h came into 1880 and 18 M. 

She had no Trawler’s Lights.] — Atrawler carrying a white 
aere was no light at the masthead, as well as sidelights, 

5 Bnclihurst^ infringes the regulations of 1884. The Chiisair 
L. T. 108 ; 53 L. T. 60 ; 5 Asp. M. G. 476. 

A French trawler and a., schooner w'ere in 
collision before sunrise. The. trawler was about 
3 — Anchors about to shoot her net, and bad a white light at 
has become her masthead and no sidelights : — ^.Held, that the 
wind by her trawler had not complied with the regulations of 
is her duty 1863. The Btiglishman^ 47 L. J., Adm. 9 ; ,3 
rescribed by P. D. 181 ; 37 L. T, 412 ; 3 Asp. M. 0. 506. 

,er steam up A trawler going over the ground at the rate of 
be brought a quarter, of a. knot in the hour .with her trawl 
arise. The down held not in fault (imder article 9 of. the 
395] P. 205 ; regulations of 1863) for exhibiting a bright white 
light only. The Edith, Ir. K. 10 Eq. 345. 

Trawler at Work.] — A' steam trawler, whilst 
engaged in trawling at the rate of two and a half 
knots an hour through the water and four and a 
irresponding half knots an hour over the ground, carrying a. 
,884. * single white light, was run down by the “B. ” : 

it being admitted that the “B.” was to blame,, 
ship hove-to the question arose whether the trawler was not 
the Regula- also to blame for not carrying sidelights : — 

3 ; 5 F. B. Held, that the trawler was also to blame, since 
TJie London gtie was a vessel under way, and therefore sub- 
07 ; Swabey, ject to article 3, of 1880, and not to article 9 of 
}l Moore, i863 Held, On appeal, that the decision was 
1.353. The right; but on the ground that though the trawler 
was one of a class of vessels within article 9 of 
1863, she, in order to be “stationary” within the* 

— A trawler meaning of that article, was bound not to gb 
’ way.^ The faster than was necessary to keep herself under 
B. 164 ; 51 command whilst rfishing, and that as her speed, 

G; 304, infra, was greater than. was’ necessary for so doing, she 
10 Eq. 345. at the time of the collision, within article 
3 P- B. IS ; of the regulations of 1880. The Bimelm, 53* 

L. j:, Adm. 81 ; 9 P. B. 164 ; 51 L. T. 214 ; 32 
W. R. 970 ; 5 Asp. M. C. 304—0. A. And see; 

; A ship The Edith, 

wn her jibs a sailing vessel engaged in trawling is not 
f T. 102 ; 3 bound to exhibit to an approaching vessel the red. 

pyrotechnic lights ‘ required by the order in 
council of the, 24th of June, *1885, unless there is- 
parted from risk of collision. The Orion, 60 L. J., Adm. 90 
L unmaiiage- [i891] P. 307 ; 65 L. T. 500 ; 7 Asp. M. 0. 88. 
lights. The By article 10 (d) of 1884 “ if a vessel when 
fishing becomes stationary, in ebnseqrtehce of her 
gear getting fast to a rock or other obstruction,. 

, she shall shew the light and make thcrfog signal 
for a vessel at anchor i— Held, that the rule is 
A rr applicable altbqugh the weather, when the vessel 
^ becomes stationary; Is clear. The Vffarwich^ lo> 

■ ■’ P. B. 189 ; 63 L. T:mt4, AsprM, €.-.^45. : 

lights. See The plaintiff’s steam trawler, above twenty 
The Calla, tons register, while fishing with 'the trawl down 
Adm. 15 ; 4 in the night, and.gomg.at the rate of one and a. 
55. ■ ‘ half 'knots an hont,: the* . 



thc^ sailing ship : — Held, that the trawler was not Where one vessel during the night time is 
to blame for the collision;' that article 17 of overtaking another within the meaning of 
1884 did not apply, inasmuch as there were article 17 of 186B, although the leading vessel 
special circumstances,” within the meaning of may be in such a position that the following 
article 23 which authorised a departure from vessel cannot see the regulation lights of the 
article 17, that by carrying the lights which she leading vessel, the latter is not bound, under 
did, she apprised other vessels that she was not ordinary circumstances, to give a signal or shew 
able to get out of the way, for such lights as she a light to the following vessel. The Chanonry 
carried were the regular lights of steam vessels and The Tererinyton, 42 L. J., Adm. 58 ; 28 L. 
engaged in trawling which are not bound by the 284 ; 1 Asp. M. C. 569. 

requirements of article 17. The Tioeedsdale, 58 A vessel, unless there is apparent danger, is 
L. J., Adm. 41 ; 14 P. D. 164 ; 61 L. T. 371 ; 37 not guilty of negligence in not shewing a light 
W. R. 783 ; 6 Asp. M. C. 430. to a vessel following her. The City of Brooklyn, 

1 ?. D. 276 : 34 L. T. 932 ; 24 W. R. 1056 ; 3 
Bow Boat at Anchor.] — “ Open boat” in article C. 230 C. A. 

if) fh® Regulations of 1884) held not to Apart from the regulations, it is a proper 
;apply to a boat propelled entirely by oars. Curse measure for a ship being overtaken at night to 
V. North British Steam Packet Co,, 22 Ct. of shew a light to the overtaking vessel. The 
.Sess. Cas. (4th scr.) 475. Hamah Park and The Bena, 14 L. T. 675. Ami 

A fishing boat, in 1862, held, under 17 & IS gee The John Fenwick, 41 L. J., Adm. 38 : L. R. 
Viet. c. 104, not to be required to carry the 3 a. & E. 500 ; 26 L. T. 322 ; 1 Asp. M. Cb 249. 
[Statutory lights : but held to be in fault for not 

shewing a light.' T/m Lush. 497 ; 6 L. T. law Subsequent to 1880 — Character and 

Position of Stern Light.] — Article 11 of 1884 
— which directs that a ship being overtaken by 
Aeticle 10, another shall shew from her stem to such last- 

Overtaken Ship; Stern Light; correspoiLding mentioned ship a white light, or a flare-up light 
With Article 11 r/.1880 and 1884. —is infringed if such light is carried in any way 

other than is necessary to warn overtaking 
Stern Light — Law previous to 1880.] — - vessels. Where therefore such light is so placed 
Although a ship is, under some circumstances, or carried as to be visible over part of the area 
bound to keep a look-out astern, and to shew' a of a side-light it must be taken that there is a 
light or to give a signal to another ship over- breach of article 11. The Palinurus, 57 L. J., 
taking her, and evidently unable to see her, Adm. 21; 37 W. R. 266— C. A. Affirming 13 
nevertheless, wdiere a steamer going at a high P. D. 14 : 58 L. T. 533 ; 36 W. E. 768; 6 Asp. 
rate of speed in a fair way overtakes a sailing M. 0. 271 ; but see Ih., as to 36 k 37 Viet. c. 65, 
ship shewing no light or signal, and does not see s. 17 — C. A. 

her until too near to avoid a collision, although In an action for collision it appeared that one 
keeping a good look-out, the steamer will be held of a pair of ordinary binnacle lamps in the plain- 
alone to blame, if a lower rate of speed would tiff’s vessel vras temporarily removed from its 
have given the steamer time to avoid'the collision place and used as a stern light : — Held, that in 
upon sighting the sailing ship. The Bari Spencer, the absence of affirmative evidence of its effi- 
33 L. T. 235 ; 3 Asp. M, C. 4 — P. C. cieucy on the particular occasion it could not be 

On a dark morning before daybreak in October, deemed to be such a light as is required by article 
a small schooner with a crew of only four men 11 of 1884. The Patroclus, 13 P, I). r>4;"ri8 L.T. 
was beating up into the outer harbour of Holy- 774 ; 36 W. E. 928 ; 6 Asp. M. 0. 285. 
head when she was run into from behind and A smack with her trawl down had a globular 
.sunk by a large paddle-wheel steamer which was white ligiit exhibited from her weather cross- 
entering the harbour at a speed of between ten tree partially hidden from overtaking vessels by 
and eleven knots. To recover for the damage her sails, and did not exhibit any other w'hite 
.sustained in the collision a cause of damage was light or flare-up to an overtaking steamer : — 
brought by the owners of the schooner against Held, that this was an infringement of article H 
the steamer : — Held, first, that the steamer was of 1884. The Pacific, 53 L. J., Adm, 67 ; ,9 P. D. 
to blame for entering the harbour at too great a 124 ; 51 L. T. 127 ; 33 W. R. 124 ; 5 Asp. m’ C. 263. 
speed, n. 

Held, also, that under the circumstances of the Binnacle Light not sufficient.] — The pro- 
case the exhibition of a stern light was not obli- visions of article i I of 1880, that a ship being 
.gatory on the schooner, and that the steamer was overtaken by another shall shew from her stern 
alone to blame for the collision. Ih. light, are not complied with where the only 

It is prima faeie the duty of an overtaking light astern is the binnacle light in the binnacle, 
ship to keep out of the way of a ship ahead of Ths BreadaUmne, 7 P. B. 186 ; 46 L. T. 204; 4 
her ; but if the latter ship sees another approach- Asp. M. 0. 505. 
ing her from a direction where her lights are not 

visible, and which yessel she had reason to sup- Fixed Stern Light.] — The “B.,” in tow of a 
pose does not, in fact, whether keeping a good steam-tug, was exhibiting from her stem a fixed 
look-out or not, see her,^and is likely to come bright light, when she was run into by the ‘‘ B.,” 
jV'rp'dntoi- Collision with her; dnty'to'give which was overtaking her. Thete wetb great 

wa»ing'to the overMMhg.’ship, not neces- many vessels in the vicinity, some bi which had; « 
.airily hy exhibiting a light, by some signal, _ overtaken and passed the and other’s' were' 
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overtaking her : — Held, that in these circum- 
stances it was not an infringement of the regula- 
tions of 1884 to cany a fixed stern light. The 
Staheshi/, 59 L. J,, Adm. 72 ; 15 F. J)j 166 : 63 

L. T. lio ; 39 W. R. 80 ; 6 Asp. M. C. 532. 

The stern light is (1880) not required to he 
fixed. See The Breadalhane, infra, col. 807. 

It is a breach of article 11 (of 1884) to carry 
the stern light fixed. 'The Imhro^ infra. 

How long to be Exhibited.]— A smack being 
overtaken by a steamship shewed a stern light 
until risk of collision had apparently determined. 
The steamship then altered her helm and a 
collision followed : — Held, that the smack was 
not in fault. 'The Reiher, 45 L. T. 767 ; 4 Asp. 

M. C. 478 (overruled in 'The Main, infra). 

The stern light must be shewn not once and for 
a short time only, but from time to time while 


a vessel omitting to exhibit such additional 
light will, where the omission may have caused 
or contributed to a collision, be held to blame 
under 36 & 37 Viet, c. 85, s. 17. The Lady 
JDowmhire, 48 L. J, Adm. 41 ; 4 P. B. 26 ■ 39 
L. T. 236 ; 27 W. R. 648 ; 4 Asp. M. C. 28. ’ 

Ship at anchor with Side Lights up — Thame# 
Rules.] — See TheWega, infra, col. 835. 

Ship riding to her Chains— Anchor unshackled. ] 
— See 'The Faedrelandet, supra, col. 793. 


Article 12. 

Flare; new. 

Old Law.] — For the old law as to flare, see The 
Merehartt Prince, 54 L. J., Adm. 79 ; 10 P. D. 


One exhibition of a flare-up light by a vessel 249. 
which is being overtaken by another "is not a 
sufficient compliance with article 11 of 1884, but 
the light should be exhibited from time to time j) 
so long as there continues to be an overtaking 
vessel. 'The Esseqniho, supra, approved. 'The 
Basset Mound, 6 R. 764 ; 71 L. T. 12 : 7 Asp 
M, 0. 467— G. A. ‘ Alth 


Article 13. 

Men-‘Of-Wa7''s Lights ; corresponding loith 
AiTiele 26 f/1880 and 1884, 

The Regulations and Government Ships.] — 

Although the regulations arc not, under the 


* ... , . merchant shipping acts, binding on her 

Overtaking Ship, what is.]— An overtaking majesty’s ships, if the latter submit to the juris- 

vessei within the meaning of article 1 1 is one diction the question of negligence will be tried 
which is approaching another from aft, and is by the regulations. M,M.S. 'Topaze, 10 L T 

more than two points abaft the beam of the fore- 659; 12 W. R. 923; MMB. Suvnlv 12 L* t’ 

most ship. 'The Jmhro, 58 L. J., Adm. 49 ; 14 799. 

P. D. 73 ; 60 L. T. 936 ; 37 W. R. 559 ; 6 Asp. 

M. C. 392. Foreign Ships of War. ]— Lord Byron, 

Where one of two ships is abaft the beam of the Maude k Pollock on Shipping (4th ed.), 
other in such a position that the hinder ship 
cannot see the sidelights of the leading ship, and 

the former is going at a greater speed than the Article U 

latter, and getting nearer to her, the latter is a 


‘•ship which is being overtaken by another ” within 
the meaning of article 11 of 1884, even though the 
hinder ship broadens on her quarter ; and she is 
in such circumstances bound to shew a stern light 
in sufficient time to enable the other, by "the 
exercise of reasonable precautions, to avoid risk of 
collision. 'The Main. 55 L. J., Adm. 70 ; 11 P. D. 
132 ; 55 L. T. 15 ; 34 W. R. 678 ; 6 Asp. M. C. 37 
■ — C. A. 


Steamship under Sail ; new. 


Article 11. 

Ridhig Light; corresponding with Article 8 of 
1880 and 1884, 

Skip ashore iu Fairway.] — A ship ashore in a 


3 shew a stern light Article 15. 

the other, by the Bog Signals ; corresponding tjoith Article \% of 

ms, to avoid risk of 1880 and 1884. 

Adm. 70 ; 11 P. D. „ 

8 ; 6 Asp. M. C. 37 Sailing Vessel in Stays— Fog-koru.]— Where. 

a sailing vessel is tacking in a fog, she is not 
relieved during the manoeuvre from giving the 
signals prescribed by article 12 of 1884, and’ it is 
^ntil she gets the wind on to the side 
With Article 8 of ^han that on which she had had it to treat 

herself as still on the same tack on which she 
■A ship ashore in a '^hen she began to go about and to make 

).w\'irn other ships. prescribed signal, and only to change that 


fairway must, exhibit adight to.warn other ships. prescribed signal, and only to change that 
The Industrie, 40 L. J., Adm. 26 ; L. R. 3 A. & E. signal when she gets the wind on the other side. 
303 ; 24^ L. T. 446 ; 19 W. R. 728 ; 1 Asp. M. 0. "f 5 ® 

"5 Ct, of Sess. Gas., 


17 ; Kidson v, McArtlim 
(4th ser.) 936. 


Asp. M. G. 478. 


Meckauical Fog-koru.] — A barque provided 
Skip Dredging witkAuckor.] — A ship dropping only wfith a mouth fog-horn came into collision 
up with the tide stern foremost is not at anchor during a fog with a steamship, . The fog-horn 
within the Thames rules. The Indian Chief was duly sounded before the collision,, and was 


58 h, J. Adm,, 2.5 ; 14 P. B. 24 ; 60 L. T. 240 ; 6 
Asp.,M. , 0 . 362. 

Riding .Light# in Heriey Sea Okannek.]-^ 


heard by those on board the steamship, and those 
on board the steamship neglected for some time 
after they heard the fog-horn to stop or' reverse 
the engines. The steamship was held to blame. 


iiiiiiiiiii 
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held, not to afford anj Yalid excuse for the neglect that the “ I,’* had reduced her speed so far as was 
of those in charge of her to furnish her with a possible without stopping her way altogether : — 
fog-horn to be sounded by mechanical means. Held, that she had not infringed article 13 of 1880. 
The Love Bird, 6 F. D. 80 ; 44 L..T. 650 ; 4 Asp. The Zadok, 53 L. J., Adm. 72 ; 9 P. I). 114 ; 50 
M. C. 427. See also The Pennsylvania' (i7id The L. T. 695 ; 32 W. E. 1003 ; 5 Asp, M. C. 252, 
Steainship Westphalia, infra. It is the duty of those who haye charge of a 

steamship in motion during a dense fog on first 
Accident ^ to Mechanical Fog-horn.] — Where hearing the whistle of a steamship in such close 
the mechanical fog-horn of a sailing ship breaks proximity to them that risk of collision between 
down, and a mouth-horn is made use of in its the two vessels is involved, to bring their vc^Bsel 
place, the departure from the regulations is immediately to a standstill on the water, and 
necessary, and the ve.ssel is not to blame. The not execute any manceuvre with their helm until 
Chilian, 45 L. T. 623 ; 4 Asp. M. C. 478. they have definitely ascertained the position and 

„ . , . 1 T • -I T ^ 1 - • u course of the other ship. The Kirhi Hall, 52 

Fog.feank— Ship concealed m.]— In the neigh- j p 48 L T 797- 31 

bourhood of a fog-bank in which other ships may yjr p’ g - g . ^ ^ ’ M C 90 ' * ’ ' 

be bidden it is the duty of a vessel to sound her „ officer in charge of a vessel in a fog hears 
fog-horn, though not m the fog herself. Ue ^ ^^istle ahead, he must act sooner than if it is 
Maa>uxe,i^ L. r.pi . ^p. . C. , quarter, and on the proba- 

F i:,' rd? ’ that the vessel which is sounding the 

L. T. 2J. , 7 Asp. M. C. 194, infra, col. 80 . whistle is coming towards him — Per Ijord Esher. 

Vessel at Anchor — Bell.] — A vessel at anchor 't'- '^00 ; 34 

in the Mersey held in fault fora collision with ? Asp. M. 0. 560. 

a ferrj^ steamship in a fog, caused by her not steamship, navi^tmg m a fog at a moderate 
ringing her bell. The JSorth American and The speed, hearing a whistle sounded man}^ times. 
Wild 'Bose 14 L. T. 68. indicating that a steamer was approaching her, 

‘ * ‘ iind had come very near' to her, so near that if 

TlianieR Barge in Fault for not ringing Bell.] the vessels had then been stopped they would 
— See The Blm.-Bclh, infra, col. 835. . have been ..within hailing, distance, is bound, 

Ai;i A 4 4 ! 4 V. 14 - -4 • the 16th article, not only to stop the 

Old law.j-Apart from the relations, it is motion of her engines, but to rev4e them, so as 
the duty ot a ship m a tog to sound her fog-horn, to stop the motiSn of the vessel, and ought not 
Me CarTO>i, 1 bpmks, 91. . to wait until the vessels si^ht ei^ch other. whe„ 


'fo^‘ I d ^ oir. jcie Kcpt 

^ 1 emorea 


iSlili 




SHIPPING* — XX, Colluion 


whereupon, he stopped and reversed his engines, “Moderate speed” in a river of narrow channel 
and gave, three blasts. He then saw the other means that a vess'el shall be brought nearly to a 
vessels about a hundred yards oJSE, and a collision standstill, whether, the whistle or foghorn of 
took place, and the sailing vessel sank. Jeune, another vessel, is heard or not; but in the open 
P., decided that the sailing vessel alone was to sea the article need not be so strictly construed, 
blame : — Held, applying the rule laid down by unless a whistle or foghorn is heard— per Brett, 
the house of lords in The Ceto (14 App. Gas. M.R, Tlie'^Doedogne^ m.’pm. 

670), that the captain of the steamship ought to A collision' happened between the steamship 
have stopped on hejiring the second whistle, inas- “ I.” and the barge “ ZT in a fog. It was proved 
mucli as he had failed to prove (the burden of that the “ Z.” was proceeding at more than, four 
proof being on him) tliat there were indications knots an hour : — Held, an infringement of article 
of such a kind as would lead a seaman of reason- 13 of 1880, for the term “moderate speed” 
able care and skill to the conclusion that the means that a ve.sseris to reduce her speed so 
vessels would pass well clear of one another far as she can consistently with keeping steerage 
without danger of collision, and that, under the way. 21ie Zadoli, 53 L. J.^ Adm. 72 ; 9 P. D. 114 ; 
circumstances, both vessels were to blame. The 50 L. T. 695 ; 32 W. R. 1003 ; 5 Asp. M. C. 252. 
Knarwater, 63 L. J., Adm. 65 ; 6 R. 784 — C.A. A steamship going twelve and a half knots 

during fog in mid-ocean held in fault. 'The 
Duty of Steamer before entering Pog.] — A Europa^ 14 Jur. 627. 
collision occurred between a steamer and a If a steamer in a fog cannot reduce her speed 
sailing vessel, about five to sis miles iS.W. of the sufficiently to comply with article 13 of 1884 with- 
Lougships in the English Channel. Immediately out occasionally stopping her engines, it is the 
before the collision the steamer was proceeding duty of those in charge of her to stop them. 
S.W. b. S. at the rate of eight or nine knots, and The Resolution^ 60 L. T. 430 ; 6 Asp. M. 0. 363. 
approaching a bank of fog, in which the sailing Cf. The Rosetta^ 59 L. T. 342 ; 6 Asp, M. C. 310, 
ship w’as, but did not sound her whistle, or A steamer going at the rate of seven knots an 
reduce her speed. The sailing vessel (a barque) hour ran into a barque. The collision occurred 
was heading N.H.W. with a moderate south- in the Atlantic Ocean, in the direct line to New 
easterly breeze of between three and four, and, York, about 200 miles to the east of Sandy Hook, 
under all plain sail, except her mainsail, spanker There Avas at the time a thick fog, and the barque 
and light sails, was making about four knots an was not seen till within a ship’s length of the 
hour. In an action of damage by collision : — steamer. The barque, though hove-to, was 
Held, that the steamer was to blame for exces- making headway at the rate of about a mile 
sive speed, and that, though it was not an an hour. A bell was frequently sounded on 
infraction of the terms of articles 12 (cx), 13, of board the barque, but no foghorn was used : — > 
1884, she ought, as a matter of precaution, to Held, that the steamer was alone to blame for 
have whistled on approaching the fog, and also the collision, because she Avas going at an im- 
to have reduced her speed : — Held, also, that the proper rate of speed, and because Avrong and 
sailing vessel had not infringed article 13, as, contradictory orders Avere given after the barque 
considering the locality, she Avas not proceeding Avas sighted. The Rennsylvama.^ 23 L. T, 55 — 
at a rate of speed beyond Avhat was necessary to P. C. 

keep herAA-ell under cominand. The K Strotup The rate of speed proper for a steamer must 
[1892] P. 105 ; 67 L. T. 299 ; 7 Asp. M. 0. 19*4. depend on circumstances, but in a thick fog and 

at a part of the ocean where frequently a great 
Alteration, of Helm.] — Where those in charge number of vessels are congregated, seven knots 
of a steamship in a dense fog hear the Avhistle of an hour is too great.' Ih. 

another steamship on either boAv, but not so The barque was wrong in not using a foghorn 
broad that they may reasonably infer that she as required by the admiralty regulations ; but 
will clear their vessel, they ought not to though a foghorn would have been heard further 
manoeuvre Avith the helm before seeing the other than a bell, yet the neglect to use a foghorn 
vessel. II), Avas not . the cause of the vessels coming into the, 

The plaintiffs’ vessel, while proceeding in a position Avhich caused the collision. Th. 
dense fog, heard the AAffiistle of the defendants’ When a steamship bound to the AvestAvard in 
vessel about three and a half points on her star- the English Channel, AAffieii offi the Caskets, and 
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supra. The infra. The MeVj supra. 

The Cif^j of Broohlyn^ 1 P. 3). 276 ; 34 L. T. 

■932 ; 24 W. R. 1056 ; 3 Asp. M. 0, 230— C. A. 

The Owl and The Ariudne^ 9 Ct. of Sess. Cas. 

(4th ser.) 118. 

A|'>art from the regulations, excessive speed in 
fog is negligence. The Juliet Erskim^ 6 Not, of 
Cas. 633. The Lord Smmarez, 6 Hot. of Cas. 600 

Sailing SMp.] — What is a moderate 

speed for a sailing ship in a fog depends on the 
place where the ship happens to be and her 
handiness, and is not necessarily proportioned to 
or less than the maximum speed she can make 
under the circumstances. A speed of about five 
knots in the case of a sailing ship out in the 
Atlantic Ocean is a moderate speed,” and, in 
compliance with this rule, the sailing ship being 
at the time under all plain sail, and going as fast 
as she can with the wind on her quarter. The 
Elyma, 46 L. T. 840 ; 4 Asp. M. C, 540~~C, A, 

When a ship in tow of a steam-tug and in 
charge of a duly licensed pilot who has the 
control of both vessels, is navigating a river in a 
fog so dense that the banks of the river cannot 
be seen, and those on board the tug and ship 
in tow do not know in what direction they are 
going, it is negligence on the part of both vessels 
to proceed. Smith v. St Lawrence Tow-boat Co.^ 

L. R. 5 P. C. 308 ; 28 L. T. 885 ; 21 W. R. 569 ; ■ 

2Asp. M. C. 41. j 

A barque with nearly all sail set, going five I 
knots in a frequented part of the English Channel 
in a fog, held in fault under article 13 of 1884. i 
See, per Hannen, P., as to the duty of a sailing ship | 
in fogs. The Zadok^ 53 L. J., Adm. 72 ; 9 P. P. 

114 : 50 L. T. 696 ; 32 W. R. 1003 ; 5 Asp. M. C. 

252. 

A sailing ship carrying a press of sail on a 
foggy night : — Held, not in fault for the collision, 
w^hich was said to he inevitable accident. The 
Eheiiezer^ 2 W. Rob. 206. 

A sailing ship in a fog must go at a speed at 
which it will be possible to avoid another ship 
when seen. Sailing ships under a press of sail 
in a fog held not in fault. The liimrant 2 
W. Rob. 236. 

A schooner under all plain sail in the Bristol 
Channel held in fault for not going at a moderate 
speed in fog. The Eeta^ 9 P. P. 134 ; 51 L. T. 

154 ; 33 W. R. 190; 5 Asp. M. C. 276. S. P,, 

The Virgil, 2 W. Rob. 201. 

Excessive Speed — Inevitable Accident.] — A 
vessel going too fast in fog cannot sustain the 
defence of inevitable accident. The Europa, 

14 Jut. 627. S. P., The Juliet Erskine, 6 Not, of 
Cas. 633. And see 21ie Smojrim, 2 Moore, P. C. 

(N.S.) 447; 10 Jut. (ns.) 977; 11 L. T. 74. 

The Marpemi, 8 Moore, P, C. (k.S.) 468 ; L. R. 4 
F. G. 212 ; 26 L. T. 333 ; 1 Asp. M. C. 261. 

Ferry-boat running in Fog.]— A ferry steam- 
ship has no right to get under way in thick 
'Weather when she can do so only with risk to 
other ships. The North American ami The 
Wild Lose, 14 L. T. 68, 547. S. F., The Perth, 

3 Hag. Adm. 414. The Victoria, 3 W. Rob. 49. 

Knowledge of Vessels in Track.]— A 357? X N^^^ 

steam ferry-boat started in a dense fog to cross When two vessels are approaching each other, 
a navigable river, those in charge of her having nearly on the same course, and both have the 
been informed that vessels were anchored in or wind free, each vessel is bound to port her hehn 
near her track. The ferry-boat, although navi- and run to starboard of the other ; but when one 
gated,' with all ordinary care, 'rain, into , and vessel. is close-hauled the ship that has the Wind 
damaged a ship, at , anchor free is bound to make way' for the close-hauled 


Akticlb 17. 

steering and Sailing Rules; Sailing Ships; 
corresponding lalth Article 14 of 1880 and 1884. 

Old Rule as to close-hauled and free Ship — 
Port and Starboard Tack.] — By the law maritime, 
a vessel sailing free, or a steamship, is bound to 
give way to a vessel close-hauled ; the vessel 
close-hauled is not bound to alter her course, but 
at night is bound to exhibit a sufficient light in, 
time to enable the other to avoid collision. ~ The 
LusR Moore, P. 0. 262; 31 

L. J., Adm. 201 j 8 Jur. (N.S.) 315 ; 6 L. T. 6 ; 
10 W. R. 431. 

If a vessel at sea is going close-hauled to the 
wind, and another meeting her is going free, the 
rule of the sea is for the latter vessel to go to lee- 
ward ; and although such vessel may either go 
to leeward or windward as she best can, yet she 
ought, as a general rule, to suppose that the 
vessel going to windward will keep her position. 









ship. The Chaneellor, Williams v, Gutoh, 14 
Moore, P. C. 202 ; 4 L. T. 627. 

A ship with the wind on the port beam held 
in fault for a collision with another on the star- 
board tack close-hauled (1836). The Chester. 


to keep out of the way -of a crossing vessel under 
sail close-hauled on the starboard tack. TJis 
Bosalie^ 50 L. J., Adm. 3 : 5 P. D. 245 : 44 L T 
32 ; 4 Asp. M. C. 384. ’ 

Two vessels hove-to on opposite tacks with 
their helms lashed a-lee held to be within 
17 & 18 Viet, c. 104, s. 296, requiring them to 
port their helms. 'Hie James. Swabey, 60; 

4 W. R. 353--»P. 0. And see The Eleanor and 
Tlve Alma, 2 Mar. Law Cas. (O.S.) 240; The 
London, 6 Not. of Gas. 29. 

Ship reefing Topsails.] — A vessel engaged in 
reefing topsails held in fault for not porting. 
'The Elenkehn, 1 Spinks, 285. 

A brig on the port tack reefing topsails was 
struck at night by a schooner on the starboard 
tack : — Held, that owing to the darkness the 
collision happened without fault in either ship ; 
action dismissed without costs. 'The John Buddie, 

5 Not. of Gas. 887. 

A barque on the port tack, engaged in fuiiing 
topsails, held in fault for not giving way. 'The 
City of Garlisle, Br, & Lush. 363; 11 L. T. 33. 

^ Close-hauled Ship and I'ree Ship.] — ^A ship 


on the port tack, whether ciose-hauled or not, 
bore up for another on the starboard tack, 'The 
Stranger, 6 Not, of Cas. 36. 

The old rule was for the ship on the larboard 
tack to beai' up, and for the other to keep her 
reach. The John Brother Irk, 8 Jur. 276. S. P., 
The Manj Stewart, 2 W. Rob. 244. 'The Jupiter, 
3 Hag. Adm. 370. 

The free ship gives way to one close-hauled. 
Jamieson v. JDrlnliald, 5 L. J. (o.S.) C. P. 30. 


close-hauled on the port tack held in fault for 
pertinaciously standing -.on, the other ship with 


the wind free being also in fault. The Commerce, 
3 W.14ob,287. 

Port and Starboard Tack.]- 


Port and Starboard Tack.]— A vessel on the 
starboard tack that obstinately kept her course 
and struck the other ship’ before she had 
gathered way on the port tack held in fault. 
'The Ida and The Wasa, 15 L. T. 103. 

Buty of Ship required to keep her Course.] — 


•collision with the brig was inevitable. The 
Mobile, S\vabey, 69, 127 ; 10 Moore, P. C. 467. 

“Giving way” in the Trinity house rule of 
1840, meant uroing under a vesseks stern. The 
Bose, 2 W. ESb. 1. 

Collier on starboard tack held in fault for 
bearing up to a galliot on the port tack (1834). 

The Jnjnter, 3 Hag. Adm. 320. 

Whether under the old law a ship close-hauled 
on the starboard tack meeting another end on, 
or nearly so, was required to port her helm was 
doubtful. See The Betsey, 1 Spinks, 34, n.: 'The 
Clarence, 1 Spinks, 206 : 'The Halcyon, Lush. 

100 : Chadwick v. City of I) uMln Steam Packet 
Co., 6 El. & Bl. 771 3 Jur. (N.s.) 207 : 'The 

Dumfries, Swabey, 125. 

Under the old Lw (semble) the port-tack ship 
' was required to bear up where the course of the 
other ship was doubtful. The Trareller, 2 
W. Rob. 197; The Ann and Mary, 2 W. Rob. 

189 : Ilic George, 5 Not. of Cas. 368. 

Under 14 k 15 Viet. c. 79, s. 27, a vessel 
close-hauled on the port tack and another with 
the wind free on the starboard tack were required 271 ; L._R, 1 P. C. 378. ^ 
both to port. 'J%e Wansfell, 1 Spinks, 269. A collision took place in Jf 

two sailing vessels, the “ P.” 

Buty of Ship required to Keep out of the Way.] were crossing. The court 
—A ship required to keep out of the way of conclusion, upon conftictin* 
another might, under former regulations, do so “ S.,” though not strictly “ o 
in any way she thinks fit. 'The BouyainrMle “ running,” and that she was 
and The James €. Sterenson. L. E, 5 P. C. 316 points, the wind being at f 
28 L. T. 822: '21 W. R. 653; 2 Asp. M. G. 1. while the wind' was -at most ^ 
kS. The Km\ 30 L. T. 576: 22 W. R. 30; 2 “ P.,” almost certainly not m 
Asp. M. C. 264 : 'The Great ^Eastern, 3 Moore, finm her course, -attd; in 'S 
C, (mO 31 ; 11 LfT, 5. ' nearly aft'”' r—Held^ -that;,; 

, ' hauled,” and'’-tlmt:’tliLe‘*'^‘B;V 

vfalling Vessel 'Hove-tO' oa Port Taek*]-“-A both mthin the 

Vessel hove-to oh the, port tack is bound theV''F.V‘was;therefot^feui 


once ; if a collision occurs in consequence of her 
close shaving, she is in fault. 'TheJoJm BrotJieriek, 
8 Jur. 276. 

' . ■ ■ ■■ ' 

Port-tack Ship hailed to keep her Luif.] — A 

vessel on the port tack hailed by the other on 
the starboard tack to keep her lufi: held not in 
fault for doing so. 'The Carolus, 3 Hag. Adm. 
343, n. 

“Close-hauled*^ — Meaning of.] — The wind 
being somewhere from S. to S.S.E, the sloop 
“Constantine.” heading N.N.E. fell in with the 
cutter “ Spring,” heading W. by S. to leeward : — 
Held, that it was the duty of the “ Constantine ” 
to keep . out of the way, and of the Spring ” to 
keep her course. 'The Scoring, L. R, 1 A. & E. 
99 ; 12 Jur. (1T.S.) 788 ; 14 W. R. 975. And see 
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of the way of the “ S*,” and w'as :s6iely to blame had the wind free and the other was close* 
for the collision. If the wind 6e at any less hau^d. The vessel wiiich had the wind free 
angle than forty rtive degrees with the line of a was' being overtaken by the close-hauled vessel, 
vesseTs keel, it is a wind “aft” 'within the andthere was a difference of four points between 
article, llw Pni-aUer^ 9 L. R., Ir. 105—0. A. the direction of their Iieads. Tlie collision 
The custom of sailors to treat sailing ships occurred by the close-hauled vessel from leeward 
when in the trades as close-hauled ships when striking the starboard beam of the vessel which 
they are sailing a i)oint or tw'-o from' being as had the wind free. At the hearing of an action 
close-hauled as they can lie, does not affect the of damage brought for the recovery of die 
legal construction of the regulations, and the damage sustained in the collision : — Hehl, firs;t, 
court will not exonerate vessels so sailing from that the 12th article of the regulations for pre- 
duties applicable to sailing ships in other lati- venting collisions at sea w^as ap}>licabie to the 
tudes, tSemble, a sailing ship is close-hauled case. Tb, 

within the meaning of the regulations if she is Held, secondly, that the vessel witli the wind 
sailing half a point free of the nearest she can free ought to have ported Jier liehn in time or to 
lie to the wind, but not if she is tw^o points off. have taken whatever steps were necessary to 
(The Pari Wenif/ifs, 61 L. T. 289 ; 6 Asp. M. C. avoid the collision. Ib. 

4,07— C..„A.. : ■ ' . . . . . ^ 

: The sailing ship “ E. W.” wiiile sailing free in Vessels Crossing or Meeting.] — Collision by 
.the trades saw" the. red light of the sailing vessel two sailing vessels crossing and. having the wdnd 
“A.” on her starboard"^ bow. The “A.” was on opposite sides : — Held, that by tlie 12tii article, 
sailing close-hauled (as it is called in the trades), the vessel on the port side wns IxmntL to get out 
but was in fact not as close to the w"ind as she of the w"ay of the vessel on the starboard side,, 
could .lie. As the ve.ssels approached the “ E. W.” unless she had the wind free. Tbe CoHi<titi(tloa\ 

, ported to keep out of the way of the “A.” At 2 Moore, F. C. '(n.s.) 158 ; 10 Jur. (N.s.) 831 : 10 
about the samedimethe' “A.” not only luffed up as LJT. 89i. 

close as she could to the wind, but also went . Whentwo vessels are approaching, one headiiif^ 
a little farther under a starboard helm, thus K.H.E. | E. and the other B.'W. | W., tliey are 
counteracting the porting of the “E. W.,”- and crossing and not meeting. 2'hc Ilennj ami The 
a collision occurred : — Held, that the “ A.” altered 12 W. R. 1011. 

her course in breach of article 22 of the regulations A ship and a barque w’cre both on the port 
for preventing collisions, and was to blame for tack. The barque w-as the w'ind ward vessel, and 
the collision. Ih had the wind three points free. The ship w*as 

close-hauled, and wffen hrst sighted bv the bnrque 
- J^ort-tack Ship bearing up to Eree Ship.]— A was approaching her on her lee beam Held,, 
ship on the port tack bore up to a free ship and that the ships w"ere crossing each other, and that 
so caused the collision : — Held, that she was not it was the duty of the barque, being the wind- 
in fault, because she could not under the circum- ward vessel, to get out of the wny of the other, 
stances with reasonable care have known that The Pechfortori Castle^ 47 L. J., Adm. 69 ; 3 P d! 
the other ship wns free. The Theodore IP Band, 11 ; 38 L.'T. 816 ; 26 "W. R. Imo - 3 AsV M* C* 
56 L. J., Adm. 65 ; 12 App. Cas. 247 ; 56 L. T. 533 — C. A. ? - -i . . . 

343 ; 35 W. R. 781 ; 6 Asp. M. C. 122— H. L. 


Approaching Close-hauled Ship too close.]- 


Xufang.]— A close-hauled vessel is justified in 
luffing so as to bring her, after she has sighted’ 


A ship w"ith the wind free held in fault for another vessel as close to the w'iiid as she can 
approaching two others so close that upon one of get so as to remain under command, and such 
them going about a collision with the other 'was : luffing is not a deviation from her cour.se tliat. 
inevitable., - Mobile, 10 Moore, P. G. 467 : will relieve the other vessel, ha vnu> the wind free 
Swabej, 127 ; 4 Mh R. 708 — P. C. from the duty of getting out oflier W’ay, The 

m T 27 L. T. '255 ; 1 Asp. 

^ Tacking or Wearing.]— M hen a vessel is sail- When a ship close-hauled is bound to keep 
mg upon a wind, and passes from one tack to her course, luffing as close to the w-iud as die can 
anotheiq as a general rule she should tack and without losing headw'av is not a deviation within 
not wear, unless for some good reason and with the regulations, such as will reiuler her liable for 

sutriment. spa. ronTn fnv rlip i-krirnAua 'PTvo TPnl’iy n . ^ . . .. 


r\ P. C. Of. The Pari supra, 

f Overtaking. j-SemMe, men it is the duty of i ship to keep oat of 

that -aheie two ships are on converging courses, the way of another, tat she is unable to do so 
with tlie difference of a point and a half, the by reason of being disabled in a former collision 
one having the other on her quarter four or five and the other ship being unaware of her dis- 
bud coLtinuelher course, a coUisiSi 

rule as to when a ship is to .he considered as. were beating to w?nM. TheV 
crossi:^ oj overtaking, but the ijuestion must be close-hauled on the same tack the one ahead 
<^1 the windward of the other, ' The. 


ft L ^ ' \ 
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the time she saw the leading vessel go about ; have made the vessels pass port side to port side 
and that, as the collision was occasioned by The Ind(^pe7idence, Lush. 270 tUMmvQ T 0 lOB* 
the following vessel neglecting to go about at 4 L. T. 563 ; 9 W. B. 582. ’ * ’ ' 

the proper time, she was to blame for the collision. * ■* - 

The Pi'hoilla, L. li. 3 A. & 'B. 125 ; 23 L. T. 566. Begnlations oflB63 — Meeting or Approaching 

sw. o 13 only applies 


practicable inaneeuvre in order to get out ,of the i M. C. 150. 


^ Lalte St, j When, two vessels are meeting end on, or nearly 

ii' n I one of them, at a proper distance, 

■^* j ^ ports her helm sufficiently to put her on a course 

Asp. Jl. U 3hl-~B C . which will carry her clear of the other, she 

^ A starboard -tacked vessel, when apprised of thereby determined the risk, and is not “approach- 
the helpless condition ot a vessel which by the ing another ship so as to involve risk of collision ” ' 
ordinary rule of navigation ought to get out of and is not bound to slacken speed or stop Ib. 
her way, is bound to execute any practicable 

manceuvre which would tend to avoid a collision. Both Ships must port.-— Both ships, must, port 

their helms, although collision would he avoided 
Both vessels were held to blame for the . col- by one porting. The Armies and The Blaeh 
iision. 11). . . 15 Moore, P. C. 122. kSee ais^o r//.^ 

i 1 1 - • and The Little v. Bu¥m. 9 Ct. of 

ca^!se of comSnd ^ 

been in stays , at the time of ; the collision, and 

therefore helpless, is bound to prove in the, first End-ou or nearly End-ou Meaning of 

instance .that such was the fact. The burden of Phrase.] — Ships on W.N.W, and S. E. by E. 
proof then shifts, and the other side must shew courses respectively held to he “crossing’^ and 
that the collision was occasioned by the vessel “ not meeting.” The Co 7 istitution, 2 Moore, P. C. 
proceeding being improperly put in stays or was 453 ; 10 Jur. (f.s.) 831 ; 10 L. T. 894 (decision 
an inevitable accident. The Sea Ahjinj}h, Lush, before order in council of ‘SOth July, 1868).* ’ 

23; 15 L. T. 103. Two. ships heading respectively N.JT.E. ^ B. 

and S.W. I Ww helcito be crossing and not meet- 
Auticle 18. ing ships, . r/m and The, ,St. Cymn^ 12 

Steamships Meeting ; corresponding with Article Ships within two points of meeting end on 
15 ofl^HO and 1884. held to be neai’ly end on within article 15 of 

. Port-HelmEuIe of former Acts.]-Theport.helm 

Trmity house ™lo of 3840 did Hot apply Ship! ^on S S.W. and N.E. 4 ,'k courses 


The Lalte St. 


Auticle 18. 

Steamships, Meeting ; corresponding with Article 
15 (ifimO and 1884* 


tUe ships’ headswerein diflerent: hut not opposite mating end 

rMons. Tke M,n PacM, 2 Not. of.,Cas. I M 

A galliot Starboarded to the green %ht of a j '^iiiter^‘’^h“;^the® courses were N.N.W. and 
steamship on her starboard bow, and on the (Kemble). TU Jesnwmi ami Tlw Eavl of 
steamship’s red light appearing, ported. The . A sunra 

steamship struck her on the port side. The steam- , ^ | ^ ‘ ^ ^ proceeding up and 

ship either starboarded or ported, too kte or not | y Clyde, each having the other Llf a 
SI 1 . . \ point on the bow. The Owl mid The Ariadne, 

^ „ T 4 : iofA + • Little V. Burns, 9 Ct. of Sess. Gas. (4th sen) 

The “port-helm rule of 1840 did not require a ,^n ’ . 

vessel to port her lielm where by doing so she would ‘ ' 

put herself ashore or not avoid risk of doltisito. ■ „ „ Crossing ” Ships-Bistincs 

The Fncnd., OemmlPtmm m„gatw>i Co. v. ; between.l-See The Fralaonla, 2 P. D. 8 ; 35 
Tonhn i Moore, P U. .314 . | ,3^ jj, jc,, . 3 Asp. M. 0. 295- 

A schooner held m taiilt np,der,9 ic 10 pet. : ^ The Pe^hfoHon CaMh, 47 L. J., Aiim. 69 ; 

c.I00,tors.tarhoardingherhelm,tpanw^^ 38 L. T. 816,:;.,26:W. R. a96;3,Asp. 

steamship, which ported. „ 2, A,c,ict/b :c-Not. ot : jj -33_1 c.a^ The Bread.alha7U!,7 \ 


Gas. 137. 


I 46 L. T. 204 ; 4 Asp. M. C. 505., 
infra. • 


The Seaton, 


Bort-helmEuIeofl854.]— Ast'eam'sh1p,“B.O:” ■ . 

saw the green and white lights of another steam* ^ 

ship, the “ B. I).,” distant about a mile and a half, Akticle IJ. - 

and a point on the starboard bow. The “ B. 0. Steamships Crossing ; cojrespondmg withe Article 
norred. The “ B. T) ’ kent her eourse. and at me -x o t ooa ' ■ - 


ported. The “ B. D.” kept her course, and at the * -i « ,»/• igftn L884 " 

,]a.st moment starboarded:.— Held, that the c n poo,. 

“ B. 0.” ought either to have kept her course or to The “ SA ^ipd the “ were on parallel (B.W; 

have slowed until the course of the other vessel by W.) courses, the “ F.’^ being abaft- the beam 
had been ascertained; that the “B. 0.” impro- of the/‘ overtaking her;. When the ships ■ .=.■ ■ 

jseiiy ported. and was therefore to blame. The were threebr'Ibur :mijies ., apart, the' “P.” altereq 
. Bhch Blmmmd, 9 L. T. 396 ; 12 W. B. 219. ' hev course to B. f W.jand-'a'bOlWon 

' ’ The statutoxy rule of port-helm, -given by 17 the ships remaining 

^ 18 Viet. c. 104, s. 296, applied only when vessels 'that the overtaking Me prevaM^;oter this ctbis-' , * 

, ’iwere' meeting in opposite directions end on, or ing ruleC%rtiolesl|:anl.^,^iJ'8B0),i#i:^t^^^ ' ^ 
nearly so,' when the observance, of. the rule would' was alone :in'|anlfe-.!; fe. ;KAi‘ 

„ ; , , ; , , ' 
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?> Asp. M. C, Uh _ ^ consistently with her own safety, in oiclei to 

Crossing Eule—Its Application in a wind- j avoid eollision— per Westhnry^ 0. i /le ^ 
iag BiYcr.]— Two steamships in reaches of the i Antive'rjj ^md The Friedrich,-6i J^. J., xiii . , 

Thames that make an angle with each other L. R. 2 P. C. 25. . , ^ nmUthirr to 

were approaching each other :-~.Hel(l (imder the Where a steamer is f ^^hged y ith ^ ^ 

regulations of 1863), that the ‘^crossing rule do something winch she oiighl ha|e ione^ 
did not atiply. The VeheHy, General Steam there must be clear hi^t, that the 

NaemtUm Co. v. Hedleij. 6 Moore, F, C. (2f.s.) omitted to be done '"S 

263 ; 39 L. J., Adim 20 ; L. B. 3 P. C. 44 ; 21 of the steamer : secondly, AAiif'-Arr- 

L. T. 686 : 18 W. E. 264. See also The Bamjer , in all probability have prevented the coiiisimi , 
and The Cologne, Mult-olmson v. General Steam and, thirdly, that it was an act '^'hich wt uk 
Avigatio>i r49 Mooi-c,P.C.(s.s.)352; L. E. i havi occurred to any officer ot competent ski 1 
P C 51S) ; 27 L. T. 769 ; 21 W. E. 273 ; 1 Asp. and experience in command ot tlit ..rtamei. 

M. C. 481 : The Esh and The Kiord, 7 Aloore, /j. 

In Cardij^ Drain,] — A steamship bound for 'fweedsdale, o% L. J., Adm. 41, ' 

Penarth dock and making the usual docking g1 L. T. 371 ; 37 W. B. 783 : 6 Asp. M. O. 431. 
signal, held bound to keep out of the way of j « c, hpv Cnurse 1 

n 1. Sf»«i.stok-.p 
,,8^5 V M. C. 5k 88. T,.. S.™ S 

avoid a" collision, except possibly in veiy exeep- 
» Crossing ”Eule and “Narrow channel ’’Buies circumstances, becaiise it is possible tor a 

may apply together.]— 27(eZeren«yfoB, 55 L. J., steamship to act for a sailing ship up to almost 
Adm. 78 ; 11 P. D. 117 ; 55 L. T. 386 ; 6 Asp. i^st moment, and any action on the part of 
M. 0. 7, infra, col. 823. the sailing ship might be liable to mcrease risk 

, . , c i, -1 tr of collision The s.s. “ H.” was approaching 

Two Ships making for same Spotl-l^m “Xg ship “ S ’’ for several minutL, wtt 

vessels making for a pilot station to take pilots ^ yecl Ughts open, on the starboard 

on board are to be treated as crossing vessels, it , a .i g ” ijgnt her couise till a 

their courses, if continued, would mteisect ; ami imminent, and then hard-a-ported, 

the fact of their seeking pilots at the same place ; ^ struck the stem 

is not such a special circumstance as will take j of the “S.’’ The “H.” admitted that 

them out of the operation of the rule requiring blame, but contended that the “8.” 

that the ship which has the other on her ovn ® ^ o to blame for breach of article 23 of 1884 

starboarcUmiKl Shan keep 0^ tov th. “ H.” after she saw 

28 L. 1. ■ , 2 the" H.” persisting in doing nothing to keep out of 

Asp. M. 0. 4— P. O. her way ;— Held, that the “ S.’’ was not to blame, 

Crossijm Vessels in Eivers.]— The considera- as the circumstances were not such as to require 
tions which arise in regard to vessels in the open the “ S.’’^ to alter her "““““I’'®, “ 

sea are not the same as those which.apply to the the • H. 1 he Ilighijate, h- L. T. 841 , b A. 1 . 
reaches of a winding river. Whether or not M. C. 512. i i 

.vessels are “ crossing Vessels” in a river depends A sailing ship meeting a steamship o 

on their presumable courses, and the question, must not port, but must keep her course, i * 6 

therefore, always turns on the reasonable infer- Bongaimnlle and The Jume^ > * 

ence to be drawm as to a vessel’s future course 5 P. C. 316 ; 28 L. T. 822 ; 21 Af\ . B. 6,1 3 *, zisp, 

from her position at a particular moment, and M. C. 1. 

ibis greatly depends upon the nature of the TlTft.tnfiR.-SteamsMn's Signal— Dnahle 

Aft T T VC 97* r 18971 A 0 532 * 77 L T way, and she gave the required signal to a sailing 

^ baige :--Held, that the barge wns alone in fault 

443--r. o. collision which followed. The Long 

Aetiole 20. Kewton, 59 L. T. 260 ; 6 Asp. M. C. 302- 

SteamsMg? and Sailkig Shrp ; corresponding Sailing Ship going about.]— A sailing ship H 
with Article 17 yf 1880 mid 1884, the Thames turning to windward ivent about 

■ i. 1* when, she scot to the edge of the tide with** 

Eeason of the Buie.]— Is that the steamship givinf>'^any notice of her Intention to a 
IS more perfectly under steamship astern Held, that the steamship 

»Pk ■’ w2 Ine ill fault. The Ealatim, 27 L. T. 631 ; 

^ 0.: 103,, 4; hi, i. 553 , 9 VV. R. ^ 

■’ "f? 'S^ aI. M Eai.hip .—Held, that the stetmehip was alane 

fault, although she alleged that she was 
of . .a., .by .the ... rapid cdia^....m..the^j)m^ 

/^"fflseametv where there -is rial: of coUi’sion, what- iNeptnm^ 13 L. T. 510. ' * . ^ 
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blame. The Warrkir^ L. E. B A. & E. 553 ; 27 
L. T. 101 ; 21 W. B. 82 ; 1 Asp. H. 0. iOO. 

The steamship “ Aracan ” found at a foreign 
port the “ Syria,” a screw steamship, totally dis- 
abled in .her machinery ; both vessels belonged 
to the same owner. The captain of the ‘‘ Aracan,” 
to protect his employers’ interest and earn salvage 
from the owners of the cargo of the >Syria,” 
took her in tow, and towed her into the English 
Channel, and whilst so doing came into collision 
with a sailing ship close-hauled on the starboard 
tack. The damage done by the Aracan ” caused 
the sailing ship to sink, but before she sank the 
“ Syria ” ranged up alongside of her and came 
into contact with her. The “ Aracan ” first saw 
the green light of the ship at a distance of three- 
quarters of a mile, and then, instead of slackening 
speed or starboarding her helm, attempted to 
cross the bows of the ship. The ship saw at two 
miles distance the “ Aracan ” and “ Syria,” with 


Sailing Ship not keeping her Course.] — 
Collision in the Atlantic Ocean at midnight 
between a steamship of unusual size and tonnage 
and a sailing vessel : the steamer going at a rate 
of between twelve and thirteen knots an hour ; 
the vessel sailing close-hauled on the port tack, 
and being rivo or three miles distant when she 
first sighted the steamer,, instead of keeping her 
course, ported her helm Held, first, that under 
the 18th article of 1863, it was the duty of the 
sailing vessel to have kept her course without 
alteration, unless the danger of collision was so 
imminent ^vhen the steamer was sighted as to 
render a departure from the 18th article neces- 
sary to avoid danger, and that she was, therefore, 
partly to blame for the collision, having con- 
tributed to it b}’' porting. The Great Bmtern^ i 
3 Moore, P. C. (N.s.) 31 ; 11 L. T. 5. 

Held, secondly, that the steamer was to blame, i 
as, even if the sailing vessel had kept her course, 
from the rate of speed the steamer was advancing 
a collision was inevitable, it being, under article 
15, the duty of a steamer meeting a sailing 
vessel to reverse her engines, slacken her speed 
in sufficient time, so as, having regard to the 
state of the weather, as far as possible to avoid 
a collision. Ih, 

A collision took place between a sailing ship 
and a steamship on a dark night, the wind 
S.S.E. ; the sailing ship steering N.E. by E., the 
steamship , S.S.W., so that the lights of the 
sailing ship \vere seen about four points on the 
starboard bow. The sailing ship, instead of 
keeping her course, ported her helm ; thereupon 
the helm of the steamship was put hard a-port, 
and her engines were reversed : — Held, that the 
steamship was solely to blame for the collision. 
The Lachf Jocelyn^ 12 Jiir. (N.s.) 965. S. P., 
The UnaY, The Thomas Lea^ 14 L. T. 834. The 
Fruiter The FingalyVh lj, '\l, ^ll. 

A slight alteration of the course by the sailing 
ship when two miles off the steam.ship held not 
a breach of the regulations. The Xorma^ 35 
L, T. 418 ; 3 Asp. C. 272. 

A steamer was sighted by a sailing vessel at a 
sufficient distance to have avoided a collision. 
The steamer took no steps until the vessels were 
very near to each other, when she starboarded 
her helm, and the sailing vessel ported her helm : 
— Held, that the steamer was alone to blame, as 
it was the duty of a steamer to keep out of the 
way of the sailing vessel, provided she could do 
it, either by starboarding or porting her helm, 
and that, on the other hand, it was the duty of 
the sailing vessel to keep her course, and that 
she could only be excused from deviating from 
it by shewing that it was necessary to do so in 
order to avoid immediate danger. The Velas-^ 
quez, 4 Moore, P. 0. (N.S.) 426 : 36 L. J., Adm. 
19 ; L. li. 1 P. C. 494 ; 16 L. T. 777 ; 6 W. B. 


of the sailing vessel : — Held, that the sailing 
vessel was to blame for holding her reach, and 
that the steamer was likewise to blame for taking 
no measure in time to avoid collision. The 
Imlependenee, Lush. 270 ; 14 Moore, P. 0. 103 ; 
4 L. T. 563 ; 9 W. B. 582— P. 0. 


Article 21, 

Kee}) her Course and Speed : Corresqjondiny loith 


Article 22 of 1880 and 1884. 

Alteration of Helm to give more Boom.] — A 
ship being overtaken does not infringe the rule 
requiring her to keep her course by altering half 
a point in order to give the other more room. 
The Frammiia, 2 P. 5 . 8 ; 35 L. T. 721 ; 25 W. B. 
197 ; 3 Asp. M. 0. 295— C. A. 

‘'Course.”] — The word “ course ” refers to the 
direction of the vessel’s head and not to her 
speed. The Beryls 53 L. J., Adm, 75 ; 9 ,P. D. 
137 ; 51 L. T. 554 ; 83 W. B. 191 : 5 Asp. M. C. 
321 — C. A. But see The Leverlmjton^ infra, col. 


Overtaken Vessel altering Course.] — Semble. 
that a vessel, which is being overtaken by 
another, is not to blame within article 22 of 
the regulations if she alters her course at such a 
distance ahead of the overtaking vessel that the 
latter can, by the exercise of reasonable care, 
keep out of the way of the former. The Ban>^ 
shee, 57 L. T. 841 ; 6 Asp. M, C. 221— C. A, 

Sailing Ship doing nothing to avoid Collision.] 
—Until just before the collision a sailing ship 
took no steps to avoid collision with a steamship 
which she saw was doing nothing to keep out of 
the way Held, that the sailing ship was not in 
fault. The Elghgate, 62 L. T. 841 6 Asp. M. O. 
512. ■' 

Stringency of the Bple as .to keieping ^her 
Come.]— See per Pu jLushihgton, The Wmd^ 


Tug with Ship in Tow must keep out of way of 
Sailing Ship*] — A schooner, close-hauled on the 


and the two towing lights of a steam tug, three 
points on her port bow about a mile offi. The 
schooner kept her luffi. The steam tug had a 
fully-laden ship in tow, and was steaming against 
a head wind in the open sea. The steam tug 
kept her course until it was too late to get out 
of the way of the schooner, and the steam tug 
and the schooner came into collision ; — Held, 
that the schooner., was right in holding her 
course,, and that the steam tug was alone to 
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3 . 127. a The Immaganda half points, held in fanit for ^ not 
7 .'Not. of Cas. 582. The Ted, 5 course. The Earl TFmv/.sw, 61 L. 
276. The B^jfpged Christe.men Asp. M. C, 407 — C. A. _ 

■ /•/'/-. . If a close-hanled ship departs ir< 

requiring her to keep her course, 
generally luff rather than bear up. 
and The Elizahetk JenU'My supra, 
col. 813. 


•‘If a ship bound to keep her course under 
takes to justify her departure from the rule, she | Eadern, supra, 
takes upon herself the obligation of shewing both * 
that her departure was, at the time it took place, 
necessary in order to avoid immediate danger, 
and also that the course adopted by her %yas 
reasonably calculated to avoid that danger” — 
per Sir J, Oolviie. The Agra and The Elizaheth 
Jenhnis ^. 4 Moore, P. C. (N.S.) 435 ; 36 L. J., Aeticle 23, 

wHV 7^- ^ ''Stoj} and Rever,se'\' Corresponding imth 

But she must not obstinately stand on when Artide 18 of 1880 and 1884. 

a collision may plainly be avoided by an altera- Article 13 and Article 18 of 1884.] — Article 13 
tion of course. The Lake SL Clair and The of jgsi cannot be broken without at the same 
’Underwriter, 2 App. Gas. 389 ; 36 L. T. 155; 3 time breaking article 18 of 1884 — per Lord Esher, 
Asp. M. C. 361. The Rosalie, 50 L. J., Adm. 3 : M.K. The Ehor, 11 P. D. 25 ; 54 L. T. 200 ; 34 
........ " ^ ‘ W. R. 448; 5 Asp. AI. C. 560, infra. 

a sailing ship held in I . . ., 

' . , 1 iji $«og_-w’liistle of approaching Steamshup.] 

•When two steamships, invisible to each other 
" g, find themselves gradu- 
’, until they are within a few 
within the second direc- 


Aeticlb 22, 
Keei) out of the Way 


5 P. I). 245 ; 44 L. T. 32 ; 4 Asp. M. C. 384. 

A steamship overtaking ’ \ ' 

fault for a collision which occurred whilst the 
sailing ship was rounding-to before anchoring. 

The yeptme, 13 L. T. 510. And see The Falk- by reason of a thick fot 
land find The Xavlgator, Br. & Lush. 204 ; 1 Moore, ally drawing nearer 
P. G. (is".s.) 379 ; 9 Jur. (N.s.) 1113. ships’ length, they are 

A sailing ship meeting a steamship nearly end tion of article 18 of 1894, and each of them ought 
on held in fault for porting. The Bougalwrille at once to stop and reverse, unless the fog signals 
and The James C. Sterenson, L. E. 5 P'. C. 316 : of the other vessel have unequivocally indicated 
28 L. T. 822 ; 21 W. R, 653 ; 2 Asp. M. C. 1. that she is steered so as to pass clear withoutri.sk 
A slight alteration of the helm when the ships of collision ; or unle.ss other circumstances exist 
were two miles apart held not to be an infringe- which make it dangerous to stop and reverse, 
ment of the rule requiring the ship to keep her The Ceto, 14 App. Cas. 671) ; 62 L. T. 1 ; 6 Asp. 
course. The Xovma, 35 L. T. 418 ; 3 Asp. M. C. M. C. 479 — H. L. (E.) 

272. And see The Banshee, supra, col. 814. A sailing ship in tow of a steam-tug^ in a fog, 

Or where the alteration was to give the over- while proceeding at as slow a ■ rate of speed as 
taking ship more room. The Franconia, supra, possible, came into collision witli a steamer 
col. 8*14. whose whistle had been heard several times 

A tliree 7 masted schooner close hauled on the approaching. The engines of the tug were not 
starboard tack held in fault for collision with a stopped or reversed before the collision : — Held, 
smack hove-to on the port tack with her helm that there had been a suflicient com})liaiice witli 
lashed, she having done nothing until the col- the provi.sions of article 18 of 1884 on the part of 
lision was inevitable. The Rosalie, supra, col. the tug and tow. .The Lord Bangor. 65 L. J., 
806, Adm. 6 ; [1896] P. 28 ; 11 E. 822 ; 73 L. T. 414 ; 

. ^ • 8 Asp. M. C.217. 

“Keep her Course” — Meaning of, in Winding A steamer heard a whistle on her port bow in 
Biver.] — Seinble, in a winding river the meaning a dense fog, and it was repeated, shewing that 
of “ keep her course ” is that the vessel is to keep the vessel from which it -was sounded was 
iier course in the river, having regard to the approaching and was in her vicinit}’- : — Held, 
windings of its channel, not that she shall keep that under such circumstances it is a general rule 
the compass course upon which she is for the of conduct that there is a necessity to stop and 
moment heading. The Velocdty, 39 L. J., Adm. reverse, and that she had disobeyed the rule by 

20 ; 6 Moore, P. C. (N.s.) 263 ; L. R. 3 P. C. '44 : not so doing. The John McIntyre, ,53 L. J., Adm. 

21 L. T. 686 ; IS W. E. 264. And see The JPehin, 115 : 9 P. 1). 135 ; 51 L. T. 185 ; 33 W. R. 190 ; 

'Normandie (^Owners) v. The Peldn (^Owners), 5 Asp. M. C. 278— ^C. A. 

supra, .col. 811. The plaintiff steamer, in a fog off Cromer, 

But see The Banshee, supra, coL 814. . heard a whistle almost light ahead ; ■ she was 

then going slowly, about thice knots an hour, 
SMp Hove to.] — As to how a ship hove to is to and she continued at this speed fur about a 
keep her course,” see The General Lee, 19 L. T. minute, until a second w*histle was heard, when 
750. , , , , ^ . the order was given to stop and reverse : but the' 

defendants’ steamer coming into sight, a collision 
Ship Close Hauled — Bufiiug.] — A close-hauled occurred. The defemlants aduLitted at the trial 
ship does not break the rule requiring her to that they were to blame : — Held, that the plain- 

keep her course by luffing a Httle, so long as she tiffs were also to blame, for they had infringed 

sailing full and by. The Marmhn, %l article 1 8 Ly going on at the same speed after they 

255; 1 Asp. M, C.,4t2. Ifie Aimo andiUThs heard 'the first whistle as before. The Ehor, W 
Amelia, 29 jq*ir.i|S ; 21 W.R.707 ; 2 A^p.H.C. P. B. '25'; 54 L. T, 21)0 ; 34 W. B.448 ; 5 Asp. 
96 ; 'The Great Efstmm, 3 Moore, P.,C. (N,S.) .31 ; M. C, 560 — C. A. 

'H'LFT. The Blngdppre, 4 Moore, P. 0. (F.s.) A steamship in a very thick fog, going thfeci 
271 ; L. B. 1 P. .C.'378, ^ !-■ ^ , and a half knots, heard the whistle of a'steam- 
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was ported, but her speed not changed : — Held, 
that she was in fault for not stopping and 
reversing. The JRd),%^r/ull ami The Spaniel, 
Teltmn v. Biirm, 24 Ct. of Sess. Cas. 

•(4th ser.) 993. 

During a fog the steamships ‘‘A.” and *‘L.” 
were sailing upon opposite courses, bound east- 
ward and westward respectively. The “A.’s” 
whistle w'as first heard by the master of the “ L.” 
a point or a point and a half on his starboard 
bow, and the sound gradually broadened until it 
was two and a half to three points on that bow. 
The next whistle did not seem to broaden, and 
the master of the “ L.” immediately stopped his 
•engines. The next whistle satisfied him that the 
“A.” was porting and closing on his starboard 
bow, and he thereupon reversed his engines. 
The vessels came into collision, which they would 
not have done if the ‘‘ A.” had not ported : — 
Held, that the “ L.” waste blame for the collision 
as well as the “ A.,” because the master of the 
“ L.” ought to have reversed, and not merely to 
have stopped his engines under the circumstances. 
The Ceto (supra) discussed. The LancaHhAve, 63 
L. J.. Adm. 80 ; [1894] App. Cas. 1 ; 6 E. 46 ; 69 
L. T. 663 ; 7 Asp. M. C. 376— H. L. (E.) 

And see further, as to duty of steamships in 
fog, Article 16, ante, cols. 799, seq. 

A steamship held in fault for not having 
reversed until the lights of an approaching 
steamship appeared in a thick fog, she having 
previously stopped her engines on hearing the 
other vessel’s whistle close at hand. The Fra^ik- 
land mid The Kestrel, 9 Moore, P. 0. (ic.s.) 365 ; 

L. E. 4 P. C. 529 ; 27 L. T. 633. S. P.. The Lore 
Bird, 6 P. D. 80 ; 44 L. T. 650 ; 4 Asp' M. C. 427. 

A steamship held in' fault for not having 
stopped until the other ship’s whistle was heard 
a second time and nearer, when her lights w'ere 
first seen. The Klrhy Ilalh 52 L. J., Adm. 31 ; 
8 P. D. 71 : 48 L. T. 797 : 31 W. E. 658 : 5 Asp. 

M. C. 90. 

A steamship held in fault for not having 
reversed as well as stopped on seeing a barge 
ahead, at anchor in the Thames, a ship’s length 
off. The Ilarfon, 53 X.. J., Adm. 25 ; 9 ?. D. 44. 

Duty to reduce speed to the lowest possible 
point when a whistle is heard on the bows in fog. 
The B^osetta, 59 L. T. 342 ; 6 Asp. M. C. 310. 

A steamship, hearing the whistle of another 
three times in a thick fog, did not stop and 
reverse until the other ship came into view a 
sliip's length off : — Held, that she had broken 
article 18. The Bor day ne, 54 h. J., Adm. 29 ; 10 
P, D. 6 ; 51 L. T. 650 ; 33 W. E. 360 ; 5 Asp. M. C. 
550. 

Crossing* Skips— Eisk of Collision.] — The 
steamship -‘M.'’ sighted the masthead and green 
lights of the steamship “S..” distant about three 
miles, and bearing about two and a-half points 
on the port bow. When the " S.” got within three 
ship-lengths of the “ M.,” still shewing her mast- 
head aiici green lights at a bearing of four points 
on the port bow. she suddenly starboarded, and 
although the “M.” immediately stopped her 
engines, a collision occurred. The court, having 
held that the S.” was to blame, further found 
that the respective courses of the vessels was such 
that had the “ 14. kept her course and not star- 
boarded, she would have passed one and a-half 
ship-lengths astern of the and that the 

best and most seamaiilike manoeuvre for the 
was to continue her speed as she did, but 
that there was in fact risk of collision before the 


“ S.” starboarded, and that the ‘‘ M.” was to blame 
for not stopping sooner. The Meninon, 62 L. T. 

84 ; 6 Asp. M. 0. 317— H. L. (E.) 

' Effect of Infringement of Article 18.] — The 
K.” and V.,” two large steam vessels, coming in 
opposite directions, sighted each other at a con- 
siderable distance ; they ultimately came into 
collision. The “ K.” alleged that when the two 
vessels were fast approaching each other the ‘W.” 
improperly changed its course : that the master of 
the “ K.” could not rely on the “Y/’ taking a 
particular com*se; that to meet possible con- 
tingencies he ordered his engineers to stand to 
their engines, and almost instantly afterwards 
gave the order to starboard the helm, which he 
deemed would prevent or greatly mitigate the 
collision, and then stopped and reversed the 
engines. This was not exactly the order required 
by the regulations, w'hich directed that in such a 
case the engines should be stopped and reversed. 

The court of admiralty had deemed both vessels 
to be in fault, and had adjudged accordingly ; 
the court of appeal had held the master of the 
“ K.” to be excused under the circumstances of the 
case, and had given judgment against the Y.” 

On appeal to the house of lords : — Held, that 
the statutes and the regulations had not left the 
master of the “ K.” a discretion in the matter ; 
that he was bound to stop and reverse the engines, 
and that as he had not done so at the first moment 
of danger he had disregarded the regulations, and 
consequently that the ‘‘ K.” must be held in part 
responsible. The Kliedire, Stooimaart MaaB 
sehap'py Nederland y.P.and O. Steam NarlgatUm 
Co., 52 L. J., Adm. 1 ; 5 App. Cas. 876 ; 43 Ij. T. 

610 ; 29 W. E. 1 73 ; 4 Asp. M. 0. 5(‘»7— H. L. (E.) 

Eeasonable Time to be allowed before the Buie 
is applicable.] — Those in charge of a vessel must 
have a reasonable time to appreciate a situation 
of danger before the stop and reverse rule can 
be held to have been infringed. Where the red 
light of a steamship came into view, the green 
having previously been seen, on the starboard 
bow of ariotlier more than half a minute before 
the collision, and no order to stop and reverse 
was given : — Held, that the rule had been 
infringed. The Enmtj Ilaase, Maelaren v. 
Compagnie Frangaise de Narlgation a Vapeur, 

53 L. J., Adm. 43 ; 9 App.' Cas. 690 ; 50 L. T. 372 ; 

32 W. E. 880 ; 5 Asp. M. C. 216— H. L. (Sc.) 

And see The Bery^ inixin ; The Ceto, supra, col. 

816. 

Instantaneous compliance with article 18 of 
1884, by which ‘‘ every steamship when approach- 
ing another ship so as to involve risk of collision 
shall slacken her speed or stop and reverse if 
necessary,” is not necessary : a man for the 
exercise of his judgment must be allowed a 
short, but a very short, time. The .Mmmy Haase 
(supra) approved. The Nyajfoota, 66 L. J., 

E. G, 88 ; [1897] A. C. 391-rXh C. 

The “A.” and ‘"B,” were crossing within the 
meaning of article 16, and it was . the duty of the 
“A.” to keep out of the way, but she did not do so. . 
The B.,” when from a quarter to half a mile 
distant, slackened her speed, and continued with 
slackened speed to within 300 yards of the A.,” 
and then stopped and reversed, but not in time. , . 

to prevent a collision; — Held, that 7 the " . 

must be held, for not . stopping and reversing 
sooner, to blame as well as. the A.” Articles 16, 
and 18 (of 1880) are intended to be applicable- 
according ' . tq ' the : qi^reumst^nces ' as- they would • . ' J 
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Perverse Action of otlier SMp.] — A steamships 
A.,” ported to another steamship, B.,” that 
was approaching her with all her lights shewing, 
until "B.’s” green 'was shut in. “B.” bystnr- 
hoarding opened her green again to “ A.,” who 
again ported and again shut in the green. “ B.’’ 
continuing her starboard helm again opened her 
green, and a collision followed Held, that “ A.’' 
was in fault under 36 k 37 Yict. c. 85, s. 17, for 
not having stopped and reversed. The ArnUooii 
Aprar. hi) L. J., P. 0. 19 ; 15 App. Cas. 37 ; 62 
L. T. 331 ; 38 W. B. 481 : 6 Asp. M. C. 491 


present themselves to the mind of a prudent 
sailor, and come into force before the risk of 
collision is hxed and determined. The Beryl, 
53 L. J., Adm. 75 : 9 P. D. 137 ; 51 L. T. 554 ; 
33 Yh 11. 191 ; 5 Asp. M. C. 321— G. A. 

Steamship justified in not Stopping.] — A 
steamer, the ‘*0,,’* saw a green light at some 
distance and starboarded her helm ; soon after the 
port side of the without a red light, came 

into view, so close that the only chance of avoi<l- 
ing a collision was for the ‘‘ G-.” to continue at full 
speed ahead and starboard her helm, which she 
did. The “ B.'’ struck the ‘‘ GT on her starboard 
side: — Held, that the “B.” was alone to blame 
for the collision, and that the stop and reverse 
rule {lid not apply under the circumstances to 
the G.,” and that article 23 was applicable. The 
Benares^ 5.3 L. J., Adm. 2 ; 9 P. D. 16 ; 49 L. T. 
702 ; 32 W. R. 268 ; 5 Asp. M. C. 171— C. A. 

Duty of Sailing SMp as to Taking Way Off.] — 
Though article 18 (of 1880) does not apply to 
sailing ships, nevertheless a sailing ship under the 
circumstances mentioned in the article must be 
under such sail that the way can readily be 
taken off her. See per Brett, L. J, Th e Bor dog ne, 
supra, eoL 817. 

Article 16 and article 22 (crossing and keeping 
course rules) of the regulations of 1880, are 
w'holly inde])endent of the stop and reverse 
rule. Per Brett, M.R. The Beryl^ supra ; The 
Bor dog me, supra. 

Whether the Stop and Reverse Rule applies 
at Same Time with other Rules,]— Semble, when 
‘two ships are approaching each other upon 
i meeting or crossing courses with risk of collision, 
and one or both alter their helms so as to 
determine risk of coUision, the stop and reverse i 
rule does not apply. The Jesmond and The Bari 
of Big In, 8 Moore, F. C. (N.s.) 179 ; L. B. 4 P, C, 

1 ; 25 L. T, 514 ; 1 Asp. M. C. 150. The BBondda, 

8 App. Cas. 549 ; 49 L. T. 210 ; 5 Asp. M, C, 
114. 

Steamship in Rault for not Stopping.] — A 

steamship held in fault for not having stopped 
and reversed wdien risk of collivsion must have 
been apparent. The 'Thames and 'The Lutetla, 

9 App. Cas. 640 ; 12 Ct. of Sess. Cas. (4th ser.) 
1— H. L. (Sc.) 

Lights coming into Line.] — The “S.” and ‘*0.” 
-were approaching each other at night on opposite 
courses, so as to pass starboard to starboard. The 
master of the “ 0.” saw the green and white 
lights of the “ S.” somewhat more than a quarter 
of a mile distant, coming into line. This indicated 
a probability that ■ the “ S.” was porting, which 
would cause a risk of collision ; soon after the 
red light of the 8.” was seen. The engines of 
the C.’’ had been previously stopped, but the 
master did not reverse her engines till the red 
light of the S.” was seen ; the vessels soon after 
came into collision Held, that the ’* C.^’ was to 
blame for infringing the stop and reverse - rule, 
loecause as there was a probability of risk of 
collision when the master of the 0.” saw- the 
green and white lights of the S." coming into 
line, he should, being aw'are of such probability, 
have then reversed the engines of the “ 0.” 'The 
, Stawmore, 54 L. J., Adm. 89 ; 10 P. D. 134 ; 53 
lb * $ Asp* M.. 0. 441— c. A. Ahd see The 
supra. coL 786 ; 21ie Ah is and The Oporto, 


Object of the Rule as to Stopping and 
Reversing.] — The object of the stop and reverse 
' rule is to , minimise the results of collisions avS 
well as to prevent them. See 'The Bmmy Haase, 
supra ; 'The 'Thames and 'The : and 
per Lord Watson, 'The- BliedAve, supra, col. 818. 

Steam Trawler.] — Semble, article 18 (of 1884) 
applies to a steam trawler at wmrk. The 'Tweed s^ 
dale, 58 L. J., Adm. 41 ; 14 P. D. 164 ; 61 L. T. 
371 ; 37 W. B. 783 ; 6 Asp. M. C. 430. 

Thames Rule as to Stopping and Reversing,]— 
A steamship rounding a point in the Thames held 
not in fault under rule 14 of the Thames rules 
(1877) as to stopping and reversing ; although if 
she had not been under a port helm at the time 
there would have been risk of collision. The 
Lihm, 6 P. D. 139; 45 L. T. 161 ; 4 Asp. M. 0. 429. 

The Stop and Reverse Rule does not apply to 
Overtaken Ship.] — 'The Franconia , 2 P. D. 8 : 35 
L. T. 721 ; 25 W. B. 197 ; 3 Asp. M. G. 295— C. A. 


Meeting Steamships — Porting without Stop- 
ping and Reversing.] — Two steamships were 
approaching each other in daylight nearly end 
on. One, “T.,” ported and gave the port helm 
signal. The other, “ 0.,” still came on, and “T.”" 
ported again and gave a second port helm signal. 
“ 0.” then starboarded, and a collision follewed : 
— Held, that “ T.” was not in fault for not having 
stopped and reversed before the second porting, 
'The Otto and. 'The 'Thorsa, Wilson v. Currie, 
[1894] App. Gas. 116 ; 6 B. 162 ; 20 Ct. of Sess. 
Cas. (4th ser.) 876— H. L. (Sc.) 

Other Ship on Wrong Side of River,]- — The 
‘‘Dromedary,” proceetling up the Clyde on her 
right side in a thick fog, heard the whistle of the 
tug of the ” Herano.” She did not stop or reverse 
until she saw the tug,'sviiich with the “ Kerano ” 
was on the wrong side of the river : — Held, tliat 
the “ Dromedary” was not in fault for a collision 
which followed. 'The Xevano and the Brome- 
dary, 22 Ct. of Sess. Cas. (4th ser.) 237. 

Old Law as to Stopping and Reversing,] — 
Steamship held in fault for nob stopping and 
reversing, in consequence of bad look-out. 'The 
Julia Bavid, 46 L. J., Adm. 54, 

Steamship held in fault for a collision in the 
Thames caused by her not stopping and reversing. 
The 'Trident, 1 Spinks, 217. 


ARTIOLU 24. , ' 

Otertahhig Ship ; Gorrespondbig with Article 20* 
of 1880 and 1884. 

' Oroasing Ovartaking.]— W'hen.g^ v^ss^I Is at 

the same time overtaking and crossing the course 
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of another, vessel, she is to be deemed an over- 
taking, and not a crossing ship under article 16, 
and is bound therefore to obey the directions of 
article 20 of 1880, and keep out of tiiev^^ay of the 
other vessel. The Seaton, 53 L. J., Adm. 15 ; 9 
P. 1). 1 ; 49 L. T. 747 ; 32 W. E. 600 ; 5 Asp. 
M. C. 191. But see 71ie Breaclalhane, 7 P. D. 
186 : 46 L. T. 204 ; 4 Asp. M. C. 505. 

As a general rule wherever two steamships are 
on converging courses, the one abaft the beam of 
the other in such a position that the hinder ship 
cannot see the side lights of the leading ship, 
the former, if going at a greater speed than the 
latter, is to be considered as a vessel overtaking 
another vessel, within the meaning of the 
regulations, and bound to keep out of the way ; 
and they are not to be treated as crossing vessels. 
The Fninconla, 2 P. D. 8 : 35 L. T. 721 ; 25 
W. E. 197 ; 3 Asp. M. C. 295— C. A. 

A ship is not overtaking the other unless she is 
going faster than the latter. Ih. 

An “ overtaking ” vessel within the area lighted 
by the stern light of the-“ overtaken ” vessel does 
not cease to have the obligation imposed by 
article 20 of 1884, of keeping out of her way 
upon catching sight of one of her side lights : — 
Semble, where there is no risk of collision and 
the vessel comes within sight of the side lights 
of the other, the vessels being at a considerable 
distance apart, article 1 6, the crossing rule, applies 
The MoUere, 62 L. J., Adm. 102 ; [1893] P. 217 ; 
1 R. 639 ; 69 L. T. 263 ; 7 Asp. M. C. 364. 

A ship coming up with another ahead upon a 
course differing from that of the ship ahead by 
half a point : — Held, to he overtaking her. The 
Chanonrij, The Ler.erinqton, 42 L. J.. Adm. 58 ; 
28 L. T. 284 ; 1 Asp. M'. C. 569. 

And where the difference of courses 'was- one 
and a-half points. The Breadalhano, supra. 

As to the “overtaking” rule in the Tyne 
by-laws, see The H&nrif Morton, 31 L. T. 859 \ 2 
Asp. M. C. 466. 

And me further, as to the distinction between 
crossing and overtaking ships, Articles 10, 
20, ante, cols. 797, 811. 

Overtaken Vessel — Manoeuvres for Third 
Vessel.] — Where a vessel which is being over- 
taken by another deviates from her course, it 
is still the duty of the overtaking ship to do all 
she reasonably can to keep out of the way of the 
former. An overtaken vessel which finds it 
necessary to manoeuvre for a third vessel is to 
blame if she deviates from her course more than 
is necessary to avoid immediate danger. The 
Siiragomi, 68 L. T, 400 ; 7 Asp. M. C. 289— G, A. 
Affirmed in H. L. 

Collision in Suez Canal.] — A steamship was 
overtaking anotheran a salt water lake forming 
part of the Suez; Canal., and before she passed the 
other a collision occurred ; — Held, under the 
regulations, the overtaking ship was in fault. 
The Hilda and The Australia, 12 Ct. of Sess. Gas. 

- '(4th ser.) 76. 

Ships working to Windward.] — A steamship 
in the Thames coming up with a sailing 
ship turning to windward. The latter went about, 
as the steamship attempted to pass her, and a 
collision occurred : — Held, that the steamship was 
alone in fault. The Palatine, 27 L, T. 631 j 1 
Asp. M. G. 468. 

Two sailing ships turning to windward on the 
same tack. When the leading ship goes aboutj’ 


the .other, if she, cannot stand in without risk of 
collision, must also go about. The Priscilla, 
L. R. 3 A. & E. 125 ; 23 L. T. 566 ; 1 Asp. M. C. 
468. 

Two ships -working to windward. The leading 
ship wears : — Sembie, the other is not an “ over- 
taking ’’ship whilst the wearing shi|,) is approach- 
ing her during wearing. The Falhlaiid emd 
'The JVavk/afion, Br. tSc Lush. 204 ; 1 Moore. P. C. 
(N.S.) 379 ; 9 Jur. (N.S.) 1113. 


Article 25. 

JVarnno Channel; Siarhoard Side Rule; cor- 

responding with A7iicle 21 ^‘1880 and 1884. • 

Starboard-side Rule under former Acts.]— A 
vessel held in fault for navigating on the port or 
Cheshire side of the Mersey, contrary to 9 & 10 
Viet. c. 100, s. 9. The Himrod, 15 Jur. 1201. 

A steam vessel was proceeding do-^ra the river 
Thames, close to the Surrey shore, under the 
management of a licensed pilot, when she came 
into collision with a barge, which was sailing up 
the river. In an action for the damage thereby 
caused against the pilot : — Held, that, according 
to 14 & 15 Viet. c. 79, s. 27, and 17 & 18 Viet, 
c. 104, ss. 296, 297, it was the duty of the pilot 
to have kept the steam vessel to the starboard 
side of, but within, the faiiway or midcliannel, 
and when he saw the risk of collision, to port 
her helm so as to pass on the port side of the 
barge, and therefore it was properly left to the 
jury to say, whether, at the time of the collision, 
the steam vessel was on the starboard side, and 
within the fairway or midchannel, and, what- 
ever was the position of the steam vessel, whether 
the collision was caused by the negligence of the 
pilot or not. Smith v. TAva*, 2 H. 6: N. 97 ; 26 
L. J., -Ex. 233 ; 5 W. E. 534. 

Under 14 & 15 Vict.c. 79, a vessel was required 
to keep on the starboard side of the Thames, 
notwithstanding a usage for vessels to work the 
tide in navigating the river. 'The Sylph, 2 
Spinks, 75. 

A custom of the river as to vessels keeping to 
particular sides and waters as they are going up or 
down : — Held, not to override the Trinity house 
regulations of 1840. The Friends, 4 Moore, P. C. 
314. 

A practice for vessels in a river to keep in or 
out of the strength of the tide cannot supersede 
a rule of navigation made for preventing 
collisions. 'The Pnhe of Sussex, 1 W. Rob. 274. 

A custom that vessels in a river should keep upon 
the one side of it when the statute law requires 
them to keep on the other, cannot be maintained, 
17 & 18 Vict.,c, 104,. ss. 297, 298. 'The Unity, 
Swabey, 101. 

See also, for decisions as to the starboard side, 
rule under former act, 'The Pu7ither, 6 Spinks, 
31. The MaVema, 1 Moore, P. C. (N.s.) 357 ; 
Lush. 493 ; Br. & Lush. 57 ; 9 Jur. (]SLS.) 527 ; 8 
L. T. 403 ; 11 W. R. 576. The Meeander and 
The Floi'ence Hightmfule, 1 Moore, P. C. (N.S.) 
63 ; Br. k Lush. 29 6 L. T. 400. The Seme, 
Swabey, 411. The Hand of Providence, Swabey, 
107. The Mnirod, lo Juv, 1201. : . 

Application to Ship in Tow.]^Th^ starboar<ir' ' 


il' 
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In tlie Tees.l — The Mary Tjohden.^ 58 L. T. iguta and The Barrahool^ 58 L. J., P. 0, 101 ; 14 
641 ; 6 Asp. M/C. 262. | App. Cas. 818— P. 0. 

In tlie Danul>e .]— Yowrrl and The Spear- [ Dockyard Ports— Admiralty Eegulation as to 
man. 10 App. Cas. 276 ; 53 L.T. 29 ; 5 Asp.M.O. ! Navigation— Plymoutli.]— The powers, if any.^of 
4o3.‘ ! the lords of the admiralty under 54 Geo. 3. c. 159, 

i s. 2, to make regulations as to navigation and 
What are— Straits of Messina.] — The Strait of j mooring of ships in dockyard ports, must be 
Messina is a narrow channel within the meaning | exercised in strict conformity with the act. A 
of article 21 : — Held, that the "‘A. L.,” by in- i notice signed by the admiralty superintendent 
fringing the said article, occasioned the collision | ^t Plymouth, as to merchant ships leaving the 
which afterwards happened, and failed to estab- 1 deep-water channel of Hamoaze free for H.M.’s 
litfh that the '‘K.,’' by anything which she did, ships when docking, not issued in accordance with 
contributed to it or could in any way have the act, held invalid. Topaze, 10 L. T. 

avoided it. The Bhondda, Selclima v, Stetemim^ (559 ; 12 W. R, 923. 

8 App. Cas. 549 ; 49 L. T. 210 ; 5 Asp. M. C. 114 

— P* G!*.. \ Akticle 26. 

Held, that the ‘*R.’s” helm having been put . 

liard*a-port in a way wdiich, if successful, would Sailing Ships and Fishing Craft; new, 
ha ve put her on such a course as would have deter- 
mined the risk of collision, the duty of reversing Article 27. 

her engines did not arise till it was discovered 

that the vessel, owing to the action of a current, Special Circumstances ; oorrespcmdi?ig with 
was not obeying her helm. Ih. Article 23 if 1880 and 1884. 

I-almout]xHarbour.]-Appliestoasteam- 

ship entering and passing up Fatoouth Harbour, article 23 of ipq justifies a seaman m departing 
and if a steamer going into that harbour keeps to A reflections in order to avail himself of 

the side of the channel which lies on her port CV, ^ i7i^’ 

hand, she violates the regulations. The Clyduch, -1*1 ^ 5 -12 W R. 268 o Asp. M C l a. 

51 l: T. 608 ; 3 Asp. llfo. 336. Departure from the regulations, even though 

’ ^ no negligence is involved, if not necessary, may 

Cardiff Dooks.]-A collision occurred at i e the ship to be held in fault See T/ie 

the iunction of the main channel leading to pn‘<hve,btoomraart:sp^^^ 

Cardiff Docks and the channel to the Eoath Basin, ^eMnmUyuml Oriental avigatimCu., 

between a .steamer going up the former and b 

another t coming down the latter : — Held, that the 7,,. • R* 1 ^ Asp. M. U ob7 H. H. (if.) Ci. 

place of collision was a “ narrow channel ” within i ^ J®' , , ,, 

Lticle 21, and that articles 10 and 22 were also Hie principle of law that yon are not to adhere 
appUcable, there being no special or local rules ! strict niles of navigation, but avoid an accident 

to supersede the general rules of navigation. The I possible, is a doctrine very carefully to be 

LereUw,tonro» L. J;, Adm. 78; 11 P. D. 117 ; ! dhe Jeet, o lsqt. 
55 L. T. 380 : 6 Asp. M. C. 7-C. A. r* Of. Me ndlmm Fredenf^ and ^ 

^ Byjoged Christensen^ 4 App. Cas. 669 ; 41 L. T. 

Mersey Sea Chamiel.] — The channel near | Asp. C. 201. 

the bell buoy outside the Queen’s Channel of the i vessel ought not to obstinately persist in 

Mersey is mA a narrow channel within 17 & is I ‘^^^^ering to the rules of navigation if by depart- 

Vict c. 104, s. 297. The Mwander and The them (semble, and so only) a collision 
Florence ykjhtvnqale, 1 Moore. ?. C. (N.S.) 63 ; : avoided. The London, 6 Not. of Cas. 29. 

Br. ifc Lush. 29 : 6 L. T. 400. ’ I Although rules of navigation may, and must 
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“ obeying and construing ali the other and pre- 
vious regulations, due regard is to be had to all 
dangers of navigation, and to any special circum- 
stances existing in any particular case, rendering 
a departure from such rules necessary, in order 
to avoid immediate danger,” does not prescribe 
any specilic course to be adopted or pursued. 
The Allan and The Flora, 14 L. T, 860. 

If a shi]), bound to keep her course under 
article IS, justilies her departure from that rule, 
she takes upon herself the obligation of shewing 
both that her departure was, at the time it took 
place, necessary in order to^ avoid immediate 
danger, and also that the course adopted by her 
was reasonably calculated to avoid that danger. 
The Agra and EUzaheth Jenhins, 4 Moore, P. C. 
(K.S.) 485 ; 86 L. J., Adm. 16 : L.'R, 1 P.C. 501 ; 
16 L. T. 755 ; 16 W. R. 735. 

It is dangerous to the public to leave to masters 
of vessels a discretion as to obeying or departing 
from the sailing rules ; and accordingly such a 
discretion need not be exercised except in cases 
of very clear necessity. Where a collision has 
occurred owing to one colliding vessel having 
failed to observe (as its duty was) the rule of the 
road, by keeping out of the "way : — Held, that, in 
the absence of proof as to the particular time 
at which an intention to violate that rule was 
clearly manifest, the other colliding vessel, being 
prima facie bound to observe the 18th rule by 
keeping on its course, would not have been 
justified in departing therefrom. The Byfoged 
Chrldensen, The WtUiam FrederieJd, 4 App. Cas. 
669 ; 41 L. T. 585 ; 28 W. R. 233— P. C. 

Departure from the rule provided by 17 18 

Yict. c, 104, s. 296, for shijis meeting each other 
to port their helms, allowed ; the circumstances 
being such as to render such departure necessary 
to avoid immediate danger. The Aloderatioii, I 
Moore, P. C. (N .s.) 528 ; 9 L. T. 586. 

A collision took place between two sailing 
vessels crossing, the wind being about S.8.E., and 
the vessel ‘‘ C.” steering about K.N.E., the vessel 
‘‘ S.” about W. by S. ; the vessel “ C.” did not 
keep out of the way, but kept her course, and 
the vessel “ B.,” instead of keeping her course, 
ported her helm, alleging immediate danger as a 
reason for so doing : — Held, that both vessels 
were to blame ; the vessel “ C.” for not having 
kept out of the way, in accordance with the pro- 
visions of the last clause of the 12th article, and 
the vessel “ S.” for not having kept her course, i 
but having improperly ported her helm, there 
being no evidence of immediate danger to justify 
a departure from the 18th article. The Sj^ringy 
L. R. 1 A. & E. 99 ; 12 Jur. (N.S.) 788 ; 14 W. E. 
975. S. P., 'The Bugypev and 'The Lady JSormanby, 
14 L. T. 895. 

Two sailing ships at night were approaching 
each other so as to pass port-side to port-side. 
The one wdiose duty it was to keep out of the 
way under article 14 (a,') altered her course and 
began to come across the course of the other. 
The master of the ship whose duty it \vas, under 
article 22 of 1884, to keep her course, at a dis- 
tance of a quarter of a mile saw the red light of 
the other ship shut in, and her green light come 
into view. He continued to keep his course tiR. 
the other ship herself could be seen, when it was 
too late to avoid the collision, which immediately 
occurred : — Held, by the court of appeal, that 
the officer in charge of the ship which was prima 
facie bound to keep her course should not have 
kept his course after he saw that the other vessel 
was going to, cross his bows ; and that article 23 




of 18,81: had then come' into operation, and that 
therefore >oth ships .were to blame for the col- 
lision. But held, in the house of lords, tliat 
very great allowances should be made for an 
officer in charge of a ship suddenly placed in 
difficult circumstances by the wrongful act of 
another ship. The judgment of the court below 
was reversed upon the facts and evidence. The 
'Tasmania., 15 App. Cas. 228 ; 68 L. T. 1 ; 6 Asp. 

M. C. 517— H, L. (E.) Reversing 87 W. R. 552 
— C. A. 

In a cause of collision between two steam 
vessels meeting nearly end on in the river Thames, 
it was alleged by the defendants that the helm 
of their vessel was put a-starboard to avoid a 
barge : — Held, that the onus of proving that a 
departure from the rule wms necessary in order 
to avoid immediate danger lay upon the defen- 
dants ; and that, in the absence of sufficient 
evidence to shew what became of the barge, the 
defendants had failed in their proof, and were, 
therefore, to blame for the collision, the result of 
not porting their helm. 'The Conoordhi. L. R. 1 
A. & E. 98 ; 12 Jur. (N.s.) 771 ; 14 L. T.' 896. 

Article 28 (article 27 of 1897) is a rule of common 
sense, to the effect that the regulations are to be 
read and applied so as not to cause collision. 

See, per Dr. Lushington, 'The Allan and The Flora. 

14 L. T. 860. 

“ When one person neglects his duty, and so 
puts another into danger, the second is not 
justified in doing nothing to avert that danger, 
though it IS caused entirely by the fault of the 
first.” Per Brett, M.R. \'he June Baeon^ Tt 
W. R. 85. And see The Ida and 'The JVasa. 15 
L. T. 108. 

The “Lady Anne,” close-hauled on the star- 
board tack, held in fault for not putting down 
her helm and easing off her head sheets at the 
last moment, so as to avoid another ship close- 
hauled on the port tack. The Lady Anne, 15 
Jur. 18. 

A sailing ship held in fault for collision with a 
steamship in a fog because, after hearing the 
whistle of the steamship, her people were not 
ready at the braces to assist the helm when the 
ships came into sight of each other at close 
quarters. The Zadoli., 58 L. J., Adm. 72 : 9 F. D. 

114 ; 50 L. T. 695 ; 82 W. R. 1008 ; 5 Asp. M. C. 

252. 

Article 23 (article 27 of 1897) docs not apply to a 
case where non-compliance with the regulirtions 
could not have caused the collision, nor where 
the regulations could not safely be complied 
with. See 'Ihe City of Antwerg) and The Fried’' 
rich, supra. 'The Concordna, supra. 

The “ dangers of navigation ” refer primarily 
to dangers other than collision. As to whether 
danger of collision is included, see 'The Benares, 
supra. 

Convenience is no excuse for departing from 
the regulations, 'The Araxes and The Blach 
Prince, 15 Moore, P. C. 122. And see cases supra, , 
coL 822. 

The fact that a tug or a steamship has a heavy ; 
ship in tow does not justify her in not keeping- 
out of the way of a sailing ship. 'The Warrior, 

L. R. 3 A. & E. 553 ; 27 L. T. 101 j 21 W,. R; B2; ’ ■ : 

1 Asp. M. C. 400. The Ayyierlcan and 'The 
SyHa. 43 L. J., Adm. 30 ; L. R.,6 P. 0. 127 ; A 
31 L.'T.42; 22 W* R. 927; 2 Asp, M. C 

And see The Independence, Lush. 270 14 > 

Moore, P. 0. 103 j 4 L. T. 568 ; ,9 W. B. 582. ; 

.Nor the fact that the two ships >re both 
making Iqr^he.Same piloVeufter.' .. The Ada dnl - ^ 




have power to establish certain fixed duties to 
be levied, to cover the expenses of certain works 
which were in progress, which commission was 
to be temporaiy. It also provided for a river 
commission, which was to be permnnent ; its 
duties being to prepare regulations of navigation 
and a river police. The commission to consist 
of delegates from the states travei'sed by the 
river along its whole line. The European com- 
mission issued provisional regulations for the 
police of the Lower Danube, and one of those 
regulations contained rules for navigating the 
Danube : — Held, that the rules were not binding 
on vessels navigating the Danube, the European 
commission having no authority to make such 
regulations. The Smyrna^ 2 Moore, P. C. (N.s.) 
435 ; 10 Jur. (N.S.) 977; 11 L. T. 74. 

Ascending and Descending Ships — Articles 
32, 36.] — Article 32 of the regulations applicable 
to the navigation of the Lower Danube provides 
that “when a vessel ascending the river finds 
itself exposed to meeting a vessel descending at 
a point which does not afford sufficient breadth, 
she must stop below the passage till the other 
vessel has cleared it ; and if the ascending vessel 
should he actually in the passage as the other 
approaches it, the descending vessel must stop 
above until the passage is clear.” The first part 
of this rule is imperative whenever an ascending 
ship, approaching a point which does not afford 
sufficient breadth for two vessels to pass, has notice 
that, if she proceeds, she will be exposed’ to the 
‘ ig a descending ship at or near the 


Relies; ear responding loi 
1880 ajid 1884. 

Infringement of local Eules.] 

be negligence. 

Adm. IS ; 9 App. Cas. 873 
W. B. 281 ; 5 * ^ 

Your r I and The Spearman^ 
53L. T. 29: 5 ' ' 


-Will be held to 
See IT/ie Margarety L. J., 
52L. T. 361:33 
Asp. M. G. 371— H. L. (E.) The 
, 10 App. Cas. 276 ; 
Asp. M. C. 458, infra, col. 828. 

A vessel on the wrong side of the Tyne, in 
breacli of the local rule, held in fault for colli- 
sion. The Raithiciiite Ilall^ 30 L. T. 233 ; 2 
Asp. M. C. 210. 

As to the obligation to obey local rules, and 
proof of them, see The Henry Mortm^ 31 L. T. 
859 : 2 Asp. M. C. 466. The Peerless, 30 ; 
appeal, 13 Moore, P. C. 484 ; 30 L. J., Adm. 89. . 


risk of meetin!^ 

j point. The second part of the rule only comes 
into operation in cases in which the ascending 
ship has already reached the point of danger, 
and has actually begun to navigate the con- 
tracted passage, befo]*e notice of the approach of 
the descending ship is conveyed to her. Where, 
however, it is clearly the intention of one of the 
vessels to violate the rule, it is the ditty of the 
other to give way and not to press her claim to 
precedence. 88. BUuia v. SS. CTlemlen, 64 
L. J., P. C. 22 ; [1894] A. C. 025; G B. 515; 
71 L. T. 101 ; 7 Asp. M. 0. 489— P. 0. 

Keeping to Eight Bank.]— Under r. 34, c. 2, 
of the Danube commission rules, vessels going 
down the Danube should keep to the right bank. 
Where a vessel going down the Danube, when 
there was a fog and approaching night, went to 
the left bank: — Held, that, according to the 


of duty ; and that such negligence was the 
cause of a collision which occurred with a vessel 
coming up, although the absence of lights on the 
latter ves^sel might have partly contri])uted to 
the accident. The Yourri, 2^ he Spearman, 10 
App. Cas. 276 ; 53 L. T. 29 ; 5 Asp. M. C, 458— 


Aeticdb 31. 

Distress Signals; eorrespoRding to AHicle 27'p‘'r< 

of mi. , 

12. Local .Btjdes. 

a, Danube. ' CompulnoTf Hfotage.] — The 

* ^ ^ ^ charge of a tug, was dropping astern 

Authority of Eules of Navigation*] — The foremost up the Humber with the tide, and was 
treaty of peace, signed at Paxus, in 1856, after eventually brought athwart the tide to go into 
putting the Danube, with' respect to the rights dock. The “ B.” was exhibiting, in addition to 
of persons using it for the purposes of navigation, the masthead and side lights, a white light from 
in the same category as- other great European the main peak shewing astern, which had been 
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for preventing collisions at sea. The ‘‘ E.,” 
coming down the Hnmber, and the E/’ came 
into collision. At the hearing it was admitted 
that the E.” was to blame : — Held, that the 

B.” was also to blame, for that as the Humber 
rules were within the purview of 36 & 37 Yict. 
c. 85, s. 17, there had been, by the exhibition of 
a stern light, a breach of statutory regulation, 
namely of article 2, which it was impossible to say 
might not have contributed to the collision, and 
there was no circumstance to make a departure 
from the regulation necessary. The Bwon^ 54 
L. J., Adm. 56 ; 10 P. D. 65 ; 52 L. T. 438 ; 33 
W. E. 659 ; 5 Asp. M. 0. 365. See The Monte 
Mosa^ ante, col, 773. 

Vessel at Anchor — Height of Riding Light,] 

■ — The ‘‘ M.,” a two-masted vessel, while at ' 
anchor in the river Humber was exhibiting an j 
anchor light on the forestay at a height of abouj; 
ten feet above the deck, and another on the 
mizzen mast at a height of about twenty-five feet 
above the deck : — Held, that there was a sufficient 
compliance with the rule for the navigation of 
the Humber, which provides that the after light 
shall be double the height of the forward light. 
The Magneta, 59 L. J., Adm. 55 ; 15 P. 1). 101 ; 
63 L. T. 114 ; 6 Asp. M. 0. 531. 

c. Mersey. 

Lights.] — Vessels at anchor in the sea 
approaches to the river Mersey are bound by 
37 & 38 Yict. c. 52, s. 1, to exhibit a wffiite light 
at the main or mizzen mast, in addition to the 
white light prescribed by 25 &; 26 Yict. c. 63, 
sched., table C., art. 7, and a vessel omitting to 
exhibit such additional light will, where the 
omission may have caused or contributed to 
collision, be held to blame under s. 17 of the 
36 & 37 Yict. c. 85. The Lady JDownshire^ 48 

L. J., Adm. 41 ; 4 P. D. 26 ; 39 L. T. 236 ; 27 
W. E. 648 ; 4 Asp. M. C. 25. 

Customs’ Light.] — A steamship under way is 
not entitled to carry a white light at the mizzen 
truck as a signal for a customs officer, or other- 
wise than as a quarantine light ; and if she 
carries such a light for the former purpose, she 
is guilty of a breach of the Mersey navigation 
rules, and will be held to blame for a collision if 
the other vessel might have been misled thereby. 
The Talhot, ri891] P. 184 : 64 L. T. 542 ; 7 Asp. 

M. C.36. 

Stern Light.] — At the trial of an action for 
damage by collision it appeared that the stern 
light of the plaintiffs’ vessel w-as placed on deck 
abaft a house on the after part of the deck : — 
Held, that this was an infringement of rule 5 of 
the Mersey rules, but the court, having regard 
to the .position of the plaintiffs’ and the cMen- 
daiit’s vessels, held, that the infringement could 
not have contributed to the collision. The Fire 
Qneen, 56 L. J., Adm. 90 : 12 P. D. 147 ; 57 L. T. 
312 : 36 W, B. 15 ; 6 Asp. M. C. 146. 

Vessel at Anchor— Lights.]— The steamship 
at night ran into the barque ‘‘ E.” at- 
anchor in the river Mersey. By order in council 
of the 6th Jah., 1881, every vessel when at anchor 
in the river Mersey shall carry two white lights, 
the after light being carried double the height of 
the ' foremost light. .The ‘‘E,” exhibited two 
anchor lights, both of which were about twenty 
feet above the deck. It was admitted, by the 


defendants that they only saw the after light 
Held, that the “ H.” was to blame for a bad look- 
out, and the “E.” to blame for a breach of the 
regulation, it not being shewn that in the circum- 
stances of the case the breach could not have 
contributed to the collision. The Her mod, 62 
L. T. 670 ; 6 Asp. M. C. 509. 

Launch.]— As to precautions to be taken at 
launches in the Mersey, see The George Moper, 
and Caees, supra, cols. 696, 697. 


cc. Newport. 

Entering Port of Newport— By-laws.] — The 

proper mode for a vessel to enter the port ,of 
Newport, having regard to rules 12 and 13 of 
the by-laws (1894) of the port, which require 
every vessel proceeding seaward to be kept to 
the right-hand or west, and every vessel pro- 
ceeding inward from the sea to be kept to the 
right-hand or east of mid-channel — that is to 
say, the deep-water navigable channel, the 
entrance to which is marked by the Bell and 
Eed buoys — is to keep outside the buoys until 
she can turn so as to pass between them, passing 
nearer to the Eed buoy than to the Bell buoy, 
although when the tide is high there is sufficient 
water to allow a vessel to enter the channel by 
passing over the flats inside the buoys. A vessel, 
however, entering the port from the eastward 
would not be wrong, as regards a vessel coming 
out, in entering the channel by passing inside the 
Eed buoy. T?ie Wlnstanley, 65 L. J., Adm. 121 ; 
[ISm] P. 297 ; 75 L. T. 133 ; 8 Asp. M. C. 170— 

d, Thames. 

Regulation of 1863— Crossiug Rule.]— Ships in 
the Thames approaching each other upon opposite 
sides of a point round which the river bends, 
upon such headings that if at sea they would be 
crossing ships, are not crossing ships within the 
regulations of 1863. The Ranger aitd The 
Cologne^ Malcolm v. General Steam Xarlg at ion Co,, 

9 Moore, P. 0. (if.S.) 352 ; L. E. 4 P. 6. 519 ; 27 
L. T. 769 ; 21 W. E. 273 ; 1 Asp. M. C. 484— 

P. C. The Velocity y General Steam JS'avlf/ation 
Co. V. Medley, OiMoore, P. C. (n.s.) 263 ; 39 L. J., 
Adm. 20 ; L. E. 3 P. C. 44 ; 21 L. T. 686 ; 18 
W. E. 264— P.C. See also The ami The 
Xlord, 7 Moore, P, 0. (n.s.) 276 : L. E. 3 P. C, 
436 : 24 L. T. 167 ; 1 Asp. M. G. 1. The Oceam 
and The Virgo, infra. 

Getting under Way— Shewing a Light.]— A 

i steamship getting under way in the Thames, and 
athwart the river in such a position that her 
side lights are not visible to vessels bound up 
and down, must shew a light sufficient to warn 
approaching vessels of her presence. If she fails 
to do so, she breaks the Thames rules, 1872, i\ 20. 
The John Femoich, L.E. 3 A. & E. 500 ; 41 L, T., 
Adm. 38 ; 26 L, T. 322 ; 1 Asp. M, G. 249. 

Crossing Rule of 1872.] — A steanrship, “ A.,” 
going up the river Thames, met another, B.,” . 
coming down in the reach above :her, which 
made an angle in the reach in which she was. ' 
At this time “A. ” had “ B. ” on her starboard " 
bow : — Held,' that they were crossing ships 
within rule 29 of the Thames rules,' 1872, and, “ 
that it was the duty of A.” to keep out of the 
way. The Oceam and The Virge, 3 P. D, 60. 

Thames Rule% -1880 — Bteamships^Roundihg 

Rbints^'«-.'of'/'Riveri]^Euie , 28T>.of' - tiie Thames ' 
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rules, 1880, is not confined to the seaward side 
of a line drawn from Blackwall Point to Bow 
Creek.” A steamship, the ‘‘ C. S. left the 
South-West India Bocks nearly opposite the 
curve of Blackwall Point, and proceeded down 
stream at easy speed agixinst a flood tide. In a few 
minutes, as she was about to round Blackwall 
Point, she perceived the steamship “ M. ” in 
Bngsby’s Reach, and preparing to round the 
point ; the “ C. S.” stopped and reversed her 
engines, but a collision between the C, S.” and 
the ‘‘ M,” took place :-~Hcld, that rule 23 of 
the Thames rules, 1880, did not apply, under the 
circumstances, to the “ C, S.” ; that ordinary 
care on the part of the “ M.” would have 
enabled her to avoid the collision, and that she 
alone was to blame. The Margaret^ Cayzer v, 
Caeron Co.^ 54 L. J., Adm, 18 ; 9 App. Cas. 873 ; 
52 L. T. 3(U ; 33 W. R. 281 ; 5 Asp. M. C. 371— 
H.L.CE.) 

Thames Rules, 1880, rr. 22, 23.]— A steamship 
navigating the Thames against the tide is bound 
to obey rule 23 of the Thames rules, 1880, and 
on approaching one of the points there named, 
to wait until vessels then approaching it with 
the tide have passed her, or, qufere, passed the 
point. Whether vessels are also to observe 
rule 22, and pass port-side to port-side, depends 
on whether the vessel navigating against the tide 
is close to the shore when waiting for the one 
coming down with the tide to pass her, or so far 
out as to allow the latter to pass port-side to 
port -side. Semble, where the point to be passed 
is on the north side of the riverxvith a flood tide, 
or on the south side With an ebb tide, if the 
vessel navigating with the tide has her green 
light open when ahead of the vessel waiting, the 
23rd rule alone applies, and the vessels w'ill pass 
clear starboard to starboard ; otherwise both 
rules 'appl 3 ^ Steamships rounding a point are 
not bound to stop or reverse engines because at 
one moment they are approaching each other 
with risk of collision if they keep straight on, 
but without risk of collision if both vessels keep 
the curvilinear course they are then on. The 
Lilra, 6 P. B. 139 ; 45 L, T. 101 ; 4 Asp. M. C. 
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Fog— Ancliorage Cxround.l— Although a vessel 
may be justified in anchoring in the fairway of 
the Thames through being overtaken by a dense 
fog, such a place is not a proper anchorage 
ground under articles 10 and 12 of the Thames 
rules, 1872, and the dut^^ lies on those in charge 
of her to move her as soon as they reasonably 
can, and if a collision occurs whilst she is so 
anchored, the question will be, whether between 
the time of her anchoring and the collision the 
weather was such that she could reasonably have 
been removed. A steamship bound up the 
Thames on a flood tide ought not to leave a 
wharf and get undei* way in a dense fog, and, 
semble, if a vessel is overtaken by a dense fog in 
such circumstances, the proper mode for her to 
go up is dredging up stern first with her anchor 
down, so that she can be brought up at any 
moment. The Aquadillana^ 60 L. T. 897 ; 6 1 
Asp. M. C. 390. ' i 

— In Gravesend Eeaeh.]— Where a vessel, 
intending either to moor at one of the buoys or ! 
anchor in the anchorage ground in Gravesend , 
Eeach, moves from buoy to buoy to select one, 
and, finding them all occupied, anchors a short I 
distance above the last of the buoys, she does not 
navigate within the anchorage ground in con- 
travention of the Thames rules, 1872, r. 15. 
The City of Delhi ^ 58 L. T. 531 ; 6 Asp. M. C. 269. 

Vessel Dropping up Elver stern foremost — 
Doo-k-out Astern — Duty to Warn approaching 
Vessel.] — It is the duty of a vessel dropping up 
the Thames in the neighbourhood of the Docks 
at night to have a look-out astern, and to warn 
an approaching vessel bound down of her 
presence. Semble, a steamship may under such 
circumstances sound the blast of five seconds’ 
duration mentioned in the Thames rules, 1880, 
r. 19. The Jum, 11 E. 679; 71 L. T. 341 ; 7 
Asp. M. 0. 506. 

Anchor Stock awash,] — By r. 20 of the rules 
and by-laws for the regulation of the naviga- 
tion of the river Thames, allowed by order in 
council, February 5, 1872, “No vessel shall be 
navigated or lie in the river with its anchor or 
anchors hanging by the cable perpendicularly 
from the hawse unless the stock sliali be awash 
. . . In an action of damage for a col- 
lision which occurred in the river Thames, it 
appeared that the anchor of the plaintiffs’ vessel 
was one of the parts w-h1ch first came in contact 
with the defendants’ vessel. It was hanging 
from the hawse, shackle, or ring, awash, and the 
defendants by their counter-claim charged the 
X)lainti:fis with neglecting to comply with the 
rule : — Held, that the rule had not been in- 
fringed, as the anchor must be as low as stock 
awash, but may be as much lower as is thought 
proper. The J. i?.. TLbicle^ 61 L. J., Adm. 91 ; 
[1892] P. 231 ; 67 L. T. 832 ; 7 Asp. M. G. 257. 

IVliere a vessel, intending either to moor at 
one of the buoys or anchor in the anchorage 
ground in Gravesend Eeach, finds all the buoys 
occupied, and, on passing the last buoy, gets her 
anchor a-cockbill for the purpose of bringing 
herself to anchor on finding a suitable place, 
and, after she has got a short distance above the 
.buoys, a collision occurs and damage is done by 
the anchor, such anchor is only a-cockbill 
during such time as is absolutely necessary ’’for 
bringing her to anchor within the meaning of 
the Thames rules, 1880, r, 19. The City of 

YOL, xni. 


Delh% supra. And see The JRme of Engla^id, 
supra, col, S32. 

Whether the anchor of a steamer in the 
Thames should be carried at the hawse-pipe 
with the stock above water is a matter wdthin 
the province of the pilot, notwithstanding that 
the carrying of an anchor in such a position may 
be an infringement of r. 20 of the Thames con- 
servancy by-laws ; and therefore owners are 
not liable for damage caused therebj’'. The 
Rlpon (supra, col. 8^9) explained. The Monte 
Rosa, 62 L. J., Adm. 20 ; [1893] P. 23 : 1 E. 557 ; 

68 L. T. 299 ; 41 W. E. 304 ; 7 Asp. M. 0. 326. ' 

A dumb-barge, by the negligent navigation of 
those in charge of her, was suffered to come into 
contact with a schooner moored to a mooring- 
buoy in the river Thames. The schooner had 
her anchor hanging over the how with the stock 
al»ove water, contrary to the Thames by-laws. 

The anchor made a hole in the barge and caused 
damage to her cargo. But for the improper 
position of the anchor neither the barge nor her 
cargo would have received any damage. In an. 
action of damage by the owners of the barge 
against the schooner : — Held, that both vessels 
were to blame, and that therefore the owners of 
the barge were entitled to half the damage sus- 
tained. The Mar qaret, 50 L. J., Adm. 67; 6 
P. D. 76 ; 44 L. T.' 291 ; 29 W. E. 533— C. A. 

I Vessel crossing Eiver.] — By article 24 of the 
' rules and by-law^s for the navigation of the ■ 
river Thames, “ Steam- vessels crossing from one 
side of the river towards the other side shall keep 
out of the way of vessels navigating up and down 
the river,” and by article 25 such other vessels shall 
keep their course : — Held, that a ship which has 
not completely accomplished the manteuvre of 
crossing is still under the obligation of the rule, 
although her stem may have got as near to the 
opposite shore as she can safely get, if she is still 
athwart the stream. The liner Derwent., 64 
L. T. 509 ; 7 Asp. M. C. 37— H. L. (E.) 

Where a vessel lying at anchor in tlie river 
Thames, head to tide, gets under way for the 
purpose of proceeding up or down the river with 
the tide, and in turning round she has to work 
across the river, she is a steam-vessel “ crossing 
from one side of the river towards the other side ” 
within the meaning of the Thames rules, 1^80, 
r. 24, and it is her duty to keep out of the way of 
vessels navigating up and down the river, and of 
the latter to keep their course, under article 25. 

The Schwan, 61 L. T. 308 ; 6 Asp. M. C. 409. 

Steamship— Four blast signal.]— Where 

a steamship navigating the river Thames is in 
such a position, through no fault of those in 
charge of her, that it is unsafe or impracticable 
for her to keep out of the way of a sailing vessel, 
it is the duty of the sailing vessel, under the , , 
Thames rules, 1880, r. 21, on hearing the 
steamer’s whistle sounded as therein provided, 
to keep out of the way of the steamer. The 
Longnewton, 59 L. T. 260 ; 6 Asp. M. C. 302. 

Steamship Swinging — Stern Eight.] — ^A steam- 
ship having let go her anchor in the Thames 
was swinging to the tide athwart the river. Her ' . ' 
sidelights and masthead light were not taken in 
for three or four minutes after the anchor held, •' ■ v- ; 
when her riding light was put up and her. mast- 
head light shown at the stem by way of a stern ' - . 
light that she was in fault for a collision ' 

with anothersteamsl4p'hhdft^>vay,, which occurred ; 






SHIPPING— XX. Colluion 


of the river,” are to be observed even when 
vessels are approaching one another so as to 
shew each other their green lights, and nothing 
will excuse the non-obseivance of these rules but 
extreme necessity. The Mary Loliden,M>^ L. T. 
-161 ; 6 Asp. M. 0. 2(>2— C. A. 


very shortly after she took in her sidelights and 
put up her riding light. Held, also, that her 
masthead light, which she exhibited at her 
stern, was not such a light as is required by the 
Thames rules, 181)2, r. 7 (c). Held, also, that 
she was in fault for not sounding four or more 
blasts of her steam whistle in compliance with 
the Thames rules, 1880, r. 18, The Wega^ 6T 
L. J., Adm. 68 ; [1895] P. 156 ; 11 R. 726 ; 72 
L. T. 332 ; 7 Asp. M. C. 597. 

Steamship Turning — Four Blast Signal,] — A 
steamship about to turn in the river is bound 
to give the signal required by the Thames rules, 
1880, r. 18, before executing the manoeuvre of 
turning. The New PelUm^ 60 L. J., Adm. 78 ; 
[1891] P. 258 ; 65 L. T. 494 ; 7 Asp. M. C. 81. 

Fog — Fairway — Buty to ring Bell.] — The 
word “fairway” in r. 13 of the Thames rules 
(1877) means a clear passage-way by water. A 
barge lay at anchor above and inside the West 
Blyth buoy in Sea Reach, in not less than 
eighteen feet of water at half ebb : — Held, in 
fault for a collision caused by her not ringing a 
bell in a fog at intervals of not more than two 
minutes. The Blue Bell^ 64 L. J., Adm. 71 ; 
[1895] P. 242 ; 11 R. 790; 72 L. T. 540 ; 7 
Asp. M. 0. 601. 

Watermen’s Act — 22 & 23 Viet, c, cxxxiii. — 
27 &28 Viet. c. cxiii.— -Barges in Tow.] — A tug 
hauling into dock thirty-one barges from the 
dock gates does not break r. 59 made under the 
above act. Holies v. Newell, 59 L. J., Q. B. 
423 ; 25 Q. B. B. 335 ; 63 L. T. 384 ; 39 W. R. 
96 ; 55 J. P. 70 ; 6 Asp. M. G. 563. 

Licensed Watermen in charge of Barges.] 

— As to the construction of r. 60 made under the 
above act, see Blmore v. Hunter, ¥l L. J., M. C. 
8 ; 3 0. P. B. 116 ; 38 L. T, 179 ; 3 Asp. M. C. 
555. 

Barge over 50 Tons— Two Hands.] — 

Under the Thames Conservaney and AVatermen’s 
Acts, and by-laws thereunder, if a barge under 
way exceeds 50 tons, there must be two qualitied 
licensed watermen on board, and one is not suffi- 
cient though assisted by another unqualified man. 
JPerhbu v. Gmgell, 60 J. P. 277. 

Ad see as to the Waterman’s Act, supra, cols. 
139, seq. 


f. Tyne. 

Crossing River — Buty of Vessels going up or 
down.] — The duty imposed by article 22 of the 
rales for the navigation of the river Tyne upon 
vessels crossing the river not to cause obstruc- 
tion, injury, or damage to other vessels, does not 
require them in any event to get out of the way 
of vessels going up or down, and they are at 
liberty when crossing at a proper time and in a 
proper manner to do so at such times as may 
be convenient to themselves, and vessels pro- 
ceeding up and down must take the ordinary 
precautions to avoid collision with crossing 
ships. The Thetf or d, 57 L. T. 455 ; 6 Asp. M. C. 
179. 

Crossing near Her-heads.] — By-law 20 of the 
regulations of the river Tyne, 1884, must be 
taken to mean that a vessel is not to cross from 
north to south, or from south to north, close up 
to the pier-heads, but is to get on a proper 
course when at some considerable distance outside 
the pier-heads. The Ha nest, 11 P. B. 90 ; 55 L. T, 
202 ; 6 Asp. M. 0. 5— C. A. 

Side of River— Crossing River.]— By the by- 
laws regulating the navigation of the river 
Tyne (clause 17), all vessels proceeding to sea 
must keep to the south side of mid-channel, and 
(clause 20) “ vessels crossing the river and vessels 
turning take upon themselves the responsibility 
of doing so safely with reference to the passing 
traffic.” Under these by-laws a vessel outward 
bound coming at full speed out of the Tyne dock 
on the south side of the river Tyne, and crossing 
the river to the north side, whether intentionally, 
in violation of clause 17, or unintentionally by 
reason of the force of the tide, is bound to use 
the utmost caution to avoid the passing traffic, 
and to contemplate before attempting to come 
out any contingencies, such as tide, stoppage of 
the traffic, &c., which may arise, and she should 
only cross if it can be done without risk to that 
traffic ; if a collision occurs by want of such 
caution, the ship will be insponsible. The Henry 
Morton, 31 L, T. 859 ; 2 Asp. M. C. 466— P. G, ’ 

Semble, that the 21st clause of the by-laws, 
providing that “ -when steam vessels are pro- 
ceeding in the same direction, but with unequal 
speed, the vessel which steams slowest shall, 
when overtaken,” take certain measures to 
allow the overtaking steamship to pass her, 
apjjlies only to a vessel overtaking and passing 
another actually upon the same course with 
itself Ih. 

A brig, in ballast, coming up the Tyne, along 
the south shore, came into collision with a smack 
being tugged down along the same shore. She 
pleaded, in defence, a custom of that river that 
vessels in ballast should come along the south 
shore : — Held, that no such custom could be 
maintained against the express conditions of the 
17 & 18 Yict. c. 104. The Hand of JProndeMce, 
Swabey, 107. 

Launch,] — See The United States, ante, col. 697. . 
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Tyne, 1S84-, in The Ilarvei^t (55 L. J., Adm. 35 ; 
11 P. D. 90), that an incoming vessel shall not 
hegiii to make for the river and to shape her 
course up it too near the piers, does not mean 
to lay down a hard and fast rule as to distance, 
hut only that the incoming vessel shall leave 
reasonable room for an outgoing vessel to pass 
■out. The John O'Seott. 66 L. J., Adm. 47; 
[1897] P. 64 : 76 L. T. 222 ; 8 Asp. M. C. 235— 
€. A. 


Action in personam against Pilot.] — The High 
Court of Admimlty had no jurisdiction to enter- 
tain an action in personam against a pilot in 
respect of a collision caused b}' his negligence in 
the high seas. Beq. v. City of London Court 
Jud(ie,^\ L. J., Q. B.337 ; [1892] 1 Q. B.278 ; 66 
L. T. 135 ; 40 W. E. 215 ; 7 Asp. M. C. 140— G. A. 

Consequently a county court has no such juris- 
diction in such case. IK 

Loss of Life.]— The Admiralty Court has 
jurisdiction under 24 Viet. c. 10, s. '7, to entertain 
an action under Lord Campbell’s Act to recover 
damages for the death of a person killed in a 
collision. The GuUfcixe^ 38 L. J., Adm. 12 ; 

L. R. 2 A. & E. 325 ; 19 L. T. 740; 17 W. E.578. 
S. P., The Borodino, 5 L. T. 291. But see 

V. Brown, 40 L. J., Q. B. 214 ; L. E. 6 Q. B. 729 ; 
24 L. T. 808 ; 19 W. E. 1165 ; 1 Asp. M. 0. 53, 
contra ; and The Vera Cruz, infra. 

The Admiralty Court Act, 1861 (24 Viet. c. 
10), which by s. 7 gave the Court of Admiralty 
“jurisdiction over any claim for damage done by 
any ship,” did not give jurisdiction over claims 
for damages for loss of life under Lord Camp- 
bell’s Act (9 &; 10 Viet. c. 93) ; and the Admiralty 
Division cannot entertain an action in rem for 
damages for loss of life under Lord Campbell’s 
Act. The Franconia (infra) overruled. The Vera 
Cruz, Seward v. The Vera Cruz, .54 L. J., Adm. 9 ; 
10 App, Cas. 59 ; 52 L. T. 474 ; 33 W. E. 477 ; 5 
Asp. M. C. 386 ; 49 J. P. 324— H. L. (B.) 

Liability of Poreign Ships.] — An action 

was instituted against a foreign ship to recover 
damages for the death of the husband of the 
plaintiff alleged to have been caused by a col- 
lision brought about by the improper navigation 
of the ship proceeded against : — Held, that the 
Admiralty Court had jurisdiction to entertain 
the action. The Franconia or Jeffrey v. Fran- 
conia (^Oioners), 46 L. J., Adm. 33 ; 2 F. D. 163 ; 
36 L. T. 640 ; 25 W. E. 796—0. A. 

An action in rem against a foreign ship under 
Lord Campbell’s Act (9 & 10 Viet. c. 93, s. 2), 
is not within the Admiralty Court Act, 1861 (24 
Viet. c. 10, s. 7), and therefore the Admiralty 
Division has not jurisdiction over shell an action. 
The Chancery and Admiralty Divisions may 
entertain such a claim in an action for limitation 
of liability, under their general statutory juris- 
diction as to limitation of liability. Per Brett, 

M. E. The Vera Cruz, 53 L. J., Adm. 33 ; 9 P. D., 
96 ; 51 L. T. 104 ; 32 W. E. 783 ; 5 Asp. M. 0. 
270 — C. A. See S. 61, in PI. L., supra. 

Foreigners and their BepresentativesJ — : 
Foreigners injured, or the representatives of 
foreigners killed, may sue in the Court of 
Admiralty in respect of injuries done by a British 
vessel on the high seas. The Fxplorer, 40 L. J., 
Adm. 41 ; L. E. 3 A. & E. 289 : 23 L. T. 604 ; 19. 

W. E.P66.; ■; 

Vi & IS.VieL 0. 104, Los's 'of Life— I, 

Hotiee to -Board' Trade.]— In ' a collision a Hot- 
wegi^ ' . brig ' ' f ouidered' ' Irith*' rail - hands. ' In ■ 


13. JunisBiCTiON Ai^D Practice. 
a. Jurisdiction. 

The jurisdiction of the Admiralty formerly 
, ext ended to all water, where the tide ebbs and 
flows, and where great ships go. See per Lord 
Blackburn, Ueg. v. Anderwn, 38 L. J., M. 0. 12 ; 
L. E. 1 C. C. 161 ; 19 L. T. 400 ; 17 W. E. 208 ; 
11 Cox, C. 0. 198 ; Beg. v. Carr, 10 Q. B. D. 76 ; 
47 L. T. 450 ; 4 Asp. M. C. 604. 

Collision within a County.] — Appearance under 
protest in a cause of collision on the ground that 
it was infra corpus, &;c., overruled. The collision 
wns in the Thames in the neighbourhood of Hole 
Haven. The Fliza Jane, 3 Hag. Adm. 335. 

Prohibition awarded in the same case. Carfrac 
V. Salmon, 3 Hag. Adm. 338. 

A collision in the Humber, twenty miles from 
the main sea, near the Yorkshire coast, and three 
miles from that of Lincolnshire: — Held (1832), 
not to be wdthin the jurisdiction of the admiralty. 
The JPuUic Opinion, 2 Hag. Adm. 898. 

Prohibition to the admiralty in a suit for colli- ' 
sion (senible in the river Thames), hut upon 
terms that the names of the owners he given. 
3Iartin v. Green, 1 Keb. 730 ; and see The Volant, 
1 Hot. of Cas. 503. 

Prohibition to the admiralty in a suit for a 
■collision on the Thames at Redriff. Borrington's 
Case, Moo. 916 ; and see Violet v. Blague, Cro. 
Jac. 514 ; Velthasen v. Ormsley, 3 Term Rep. 315. 

Collision in Bock in London — County 

•Court. — The comity court has jurisdiction under 
the Admiralty Court Act, 1861, s. 7, to hear such 
a case. Beq. v. City of London Court Judge. 51 
L. J., Q. B. 305 ; 8 Q. B. D. 609 ; 30 W. R. 566. 
uind see cases post, cols. 922, 941. 


Foreign Ships in Foreign Waters.] — The 

court has jurisdiction over an action brought by 
a British subject against a foreign ship for a 
■collision in foreign waters. The Griefswald, 
8wa]')ey, 430. 

Before 24 & 25 Viet. c. 10, s. 7, a master of a 
Danish schooner lying alongside the quay at the 
port of Ibraila, in the Danube, got on board an 
English barque l^dng outside him ; and with a 
view to get the schooner out, wilfully cut the 
barque adrift from her moorings, whereby she 
swung to the stream and capsized a barge, which 
•contained part of her cargo belonging to Turldsh 
owners :-^Held, that the Turkish owners of the 
cargo destroyed could not sue the Danish schooner 
in the Court of Admiralty. The Ida. Lush. 6 ; 
;it. T. 41,7. ' ' ‘ 

The court had jurisdiction in case of a collision 
between an .English and an Irish vessel in the 
'G-reat Horth itolland Canal. The Duma, 32 
-li. J., iL<im.,l?7.; 9 ’'dhr. (H.S.) 26; 7 L. T. 397; 
11 W. E. 189 ; a7id see post, col, 922. 
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answer to an inquiry from the Korwegian vice- 
consul the hoard of trade answered that they 
did not intend to hold an inquiry — ^meaning, as 
the court held, an inquiry under Part YIIL of 
the act. Afterwards the widow of one of the 
seamen drowned brought an action for damages 
against the owners of the other ship, and notice 
of her desire to proceed was sent to the hoard, 
wiio stated that they did not intend to institute 
an inquii'v under Part IX. of the act : — Held, 
that this notice not having been given to the i 
board before action brought the action did not 
lie. Haghml v. RxmdU., 9 Ct. of Sess. Cas. (4th 
sei\) 958. 

Kets Fouled hy a Trawler.]— Justices held to 
have jurisdiction in a case of drift nets being 
fouled by a trawler. Hallett v. JDowdall^ 18 
Q, B,8S2. 

Torts on the High Sea.] — The Admiralty Court 
has original jurisdiction over torts on the high 
seas ; therefore where the damage was done by a 
keel without mast, and usually propelled by a 
pole. The Sarahs Lush. 549. 

Ship Damaging Pile Driver.]— A collision 
between a ship and a pile driving machine ashore 
held to be within s. 29 of the Court of Admiraltj^ 
(Ireland) Act, 1867, 30 & 31 Yict. c. 114. The 
Maid of the Mist 21 W, E. 310. 

Action against Pilot in charge of Vessel.]— 
The Court of Admiralty has no jurisdiction to 
entertain a suit against a pilot for damage occa- 
sioned to a ship by his negligence whilst in 
charge of another ship. The Aleimndrut. 41 
L. J., Adm. 94 ; L. H. 3 A. & E. 574 ; 27 L. T. 
565 : 1 Asp. M. C. 464. But see The Zeta., infra, 
col. 941 ; JReg. v. City of London Court {Judge^. 
infra, coL 942. 

The Court of Passage and the county courts, 
having no larger admiralty jurisdiction than the 
Court of Admiralty, cannot, therefore, entertain 
such a suit. /5. 

Joinder of Pilot as Defendant.] — YTiere 

an action in rem has been brought against a ship 
and her owners for damage by collision, and 
compulsory pilotage has been pleaded, an order 
ought not afterwards to be made for the joinder 
of the pilot as a defendant (assuming there was 
jurisdiction to make the order) if the effect 
of so doing would be to embarrass the trial of the 
action. The Q-ermamc., 65 L. J., Adm. 53 ; [1896] 
P. 84 ; 73 L. T. 730 ; 44 W. E. 394 ; 8 Asp. M. C. 
116— b. A. 

Plaintiff’s Skip at Anchor — Burden of Proof— 
Who to Begin.] — The plaintiff’s ship being at 
anchor, held that the burden of proof was on 
the defendants, and that they must begin. The 
George Arhle^ 5 L. T. 290. 

Damage to Barge in a Body of County,] — By 
the 24 (& 25 Yict. c. 10, s. 7 the Admiralty Court 
has jurisdiction in a cause of damage done by a 
sea-going vessel to a barge propelled by oars , 
within the body of a county. Tlie Alalvhm, 
Lush. 493 ; Br. & Lush. 57 ; 1 Moore, P. C. (2T.S.) 
357; 9 Jur. (K.s.) 527 ; 8 L. T. 403 ,; 11 W. E. 
576, and see The Sarahs supra. Tkerard v. Ken- 
dall. 39 L. J., G. P. 234 ; L, B. 5 C. P. 428 ; 22 
L: T. 508 ; 18 W. E. 892. 

Damage to Tow by Tug — Jurisdiction.] — The 
Admiralty Court has jurisdiction to entertain a 
suit against a steam»tug by the. vessel in -tow for 


damage done to such vessel by collision caused 
by the conduct of the tug. The Nlifht Watch.. 
32 L. J.. Adm. 47 : 8 Jur. (N.s.) 1161 ; 7 L. T,' 
396 ; 11 YL E. 189. But see The Rohert Roiv, 
ante, col. 756. 

Discontinuance, Effect of.] — See The Ardandhm, 
Kron2)rinz (Oioners of Chrgo) v. Krojqyrhiz 
(^Owners) ^ infra, col. 751. 

Form of Action — Trespass or Case.] — If a 
collision occurs through the pilot’s negligence, 
the owner being on board, the remedy against the 
owner is by action on the case and not trespass. 
Il'uggett v. ALmtgomery^ 2 Bos. k P. (K.ii.) 447. 

b. Parties. 

Child en ventre sa mere.] — In a suit for limi- 
tation of liability, instituted on behalf of the 
owners of a brig against the owners of a barque, 
an appearance was entered on behalf of a child 
of one of the drowned men killed by the collision, 
en ventre sa mere. The court reserved leave to- 
the child en ventre, if born within due time, tO' 
prefer its claim for damages sustained by the 
death of its father. The Georgs and Richard,. 
L. E. 3 A. & E. 466 ; 24 L. T. 717 ; 20 W. E. 246 ; 

I Asp. M. C. 50. The child was afterwards born,, 
and its claim was assessed. 

Eight of Underwriters.] — The right of the 
underwriters of a lost ship for damages against a 
wrongdoer is merely to make the same claim that 
the insured might have made. Simpson v. Thom- 
son. 3 App. Cas. 279 ; 38 L, T. 1 ; 3 Asp. M. C, 567 
—PI. L. 

Ill the case of a collision between two ships 
belonging to the same owner, by which one was 
totally lost through the exclusive fault of the- 
other : — Held, that the undeinvriters could make 
no claim against the sum paid into court, under 
the Merchant Shipping Act, 1862 (25 & 26 Yict. 
c. 63). s. 54, the insured being himself the person 
who had caused the damage. Ih. 

Bailees of a Barge Competent to Sue in rem.] 

— The bailees of a barge are competent to sue in 
rein in the Admiralty Court in cases of collision. 

The Minna, L. E. 2 A. & E. 97. 

Action hy one Part Owner.] — If one of the- 
part owners of a ship sue alone for damage by 
collision and the defendant donot plead in abate- 
ment, the other part owner may afterwards sue- 
alone for the damage suffered by him in respect 
of his share, and the defendant cannot plead in 
abatement. Sedg worth v. Ocereiul, 7 Term Hep. 
279 ; Addison v. Ocerend, 6 Term Eep. 118. 

To an action on the case against some of the 
co-owners of a ship for negligence of the master- 
in damaging the plaintiff’s goods onboard another 
ship by collision it cannot be pleaded in abate- 
ment that there are other co-owners. Mitchell 
V. Tarhutt, 5 Term Eep. 649 ; 2 R. R. 684. 

Third Party Order.] — YHiere a ship, whilst in 
the hands of engineers for repairs, came into^ 
collision with another vessel whose owners sued 
her in rem for damages, the owner of the ship 
sued cannot bring in the engineers as third 
parties, as his right (if any) against them is not 
one of contribution or imlemnity within the- 
meaning of E. S. C., Ord. XYI. r-48. The Jacob 
ChrUteymn, 64 L. J., Adm. 92 ; [1895] F. 281 ; 

II E. 795 ; 72 L. T. 902 ; 8 Asp. M. 0."21. See- 
also The Cay’Uburn, col. 758, The Bianca, ante., 
col. 668. 
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^ ^ ^ pleaded and proved in tlie original 

c. Befanlt of Appearance. action. Swabey, 518; 1 L. T. 

'°Theo™ofa.ship,‘<A.”brought.na=tionia 
1 ne i,pu 0 j..tpecw, imiii, col. asb. 3 ^ damage against the owners of B.^’ The 

court found both to blame ; no cross-action had 
d. Cross Actions-Bail-Seourity. been entered pending those proceedings. Subse- 

^ quently the owners of B. entered an action in 

Security — Plaintiff out of Jurisdiction. ] — The ^ cause of damage against the owners of ‘hi.,” who 
provision of 24 Fict. c. 10, s. 34 as to giving gave an appearance under protest: — Held, that 
security to answer a cross cause, applies where the owners of ‘‘A.” must give an absolute appear- 
the plaintiff is a British subject resident in the fi-nce, though a cross actimi, in the first instance, 
jurisdiction. The “ Cameo ” and the “ Eestless ” would have been the proper course. The Calypso^ 
were in collision, and the “Restless” sank. Her Swabey, 28 ; 4 W. R. 303, 
owners ai’rested and sued the “Cameo” ; the Where cross actions were brought, and one 
“ Cameo ” owners entered a cross-action against vessel was found solely to blame, but her owners 
the “ Restless ” owners in personam : — Held, that were freed from responsibility because the col- 
the latter, though British subjects resident lision was caused by the act of a pilot who was 
within the jurisdiction, must give security to employed compulsorily, in the action brought by 
answer the cross action. T/ie Oameo, Lush. 408 ; the innocent vessel, the court dismissed the'^Dlain- 
5 L. T. 773. tiff without costs, but in the cross action con- 

demned the guilty vessels in costs. The Anna- 

Staying Proceedings— “ Principal Cause” polis and The Johanna, Stoll, Lush. 295 ; 30 L. J., 

Gross Cause.’ ] — A collision having taken place Adm. 201 ; 4 L. T. 417. 
between the “ J.” and the “R.,” by which the “ R.” Collision between two foreign vessels, “A.” and 
was sunk, the owners of the “ J.” commenced an “ B.” ; total loss of “A.” ; “ B"” was arrested in an 
action of damage in personam. Subsequently action by the owner of “ A.” ; cross action by the 
the owners of the “ R.” commenced an action of owners of “ B.,” but no appearance. The court 
damage in rem against the “ J.,” whose owners refused to stay proceedings in the action against 
gave bail to avoid her arrest. The actions were “ B.” until an appearance was given in the 
consolidated, the owners of the “ R.” being made cross- action. Subsequently an appearance was 
defendants to the first action, in which they entered, but no bail given; judgment in the 
delivered a counter-claim Held, that the court original action pronouncing both ships in fault ; 
had no power, under s. 34 of the Admiralty the court refused to order that, no damages be paid 
Court Act, 1861, to order the counter-claim to be to the owners of “A.” until decree given in the 
stayed until the defendants gave security to cross-action. The North Amcrloan and The 
answer the plaintiff’s claim. The Bongemmit, 62 Teda Carmen, Lush. 79. 

L. J., Adm. 121 ; [1893] P. 275 ; 1 R. 658 ; 70 When cross causes are instituted in respect of 

L. T. 420 ; 7 Asp. M. 0. 437. a collision, security cannot be required, under 

24 25 Viet. c. 10, s. 34, for a greater amount 

Bail to Answer Counter-claim.]— The power of than the value of a vessel of the defendant from 
the Admi]‘alty Division under s. 34 of the whom security is demanded, though that may 
Admiralty Court Act, 1861, to order an action to have sunk and the action against the owner 
be stayed until bail has been given, to answer a is a personal one. The Ckdeuita, 17 W. E. 
cross-action or counter-claim, does not extend to 744. 
making an absolute order to give bail ; and in a 

damage action in which the plaintiffs had dis- Both Ships in fault — Payment out to Poreign 

continued after the defendants had counter- Owner.] — Collision suit between the owners of a 
claimed, the court refused to enforce an order, foreign ship residing out of the jurisdiction and 
made by the registrar, to give bail to answer cross suit by the owners of the other a British 
such counterclaim. Tlie Alexander, 48 L. T. ship. In the cross suit the foreign defendants 
797 ; 5 Asp. M. G. 89. entered no appearance, whereupon it was dis- 

The court has jurisdiction by 24 Yict. c. 10, continued. In the principal suit both ships were 
s. 34, to order a plaintiff in an action for damage found to blame. The court withheld payment 
by collision to give security for damages to a of the damages claimed by the foreign owner 
defendant who brings a counter-claim. The until he consented to a deduction of half the 
court can exercise this power when such plain- damage sustained by the British ship. The 
tiff is a foreign sovereign whose ship cannot be Seringapatam, 3 W. Rob. 28. 
arrested. T'heNnohattle,i)‘k L. J., Adm. 16 ; 10 

P. D. 33 ; 52 L. T. 15 ; 33 W. R. 318 ; 5 Asp. Reference — Plaintiff out of Jurisdiction.] — 

M. G. 356 — G. A. Where a decree has been made of both vessels to 

blame, the court will not refer the damage of 
Cross-actions— Bail.]— Two foreign vessels, a both vessels to the registrar, but will leave the 
barque and a ship came into collision, and the defendant to his cross-action, notwithstanding 
barque sank. The ship was arrested in a damage that the ship of the plaintiff perished in the col- 
cause by the owmers of the barque. The owners lision, and the plaintiff resides out of the jims- 
of the ship thereupon commenced a cross-action diction. The NoHh American, Swabey, 466. , 
against the owners of the barque, to which the ; - ■ v' 

latter made no appearance. Motion to dismiss ' / ' 

the original action unless an appearance and bail Preliminary Act. 

were given by the owners of the barque rejected. * * 

The Carlyle, 6 W. E. 197. Amendment] — The preliminary acton behalf 

Where there is a cross-action, and both come of the defendants ■ was ordered to be amended, 
on to be heard together by consent of proctors,, as it idjd not contain a i>TOper statement of 
the court decides in the cross-action according to the distance and bearing of the other .vessel in 
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accordance with Orel. XIX. r. 28 (i.). The satisfied. The Deqmtch, Lush. 9S ; 11 Moore, 
Godmi, 55 L. J., Adm. 13 ; 11 P. B. 20 ; 54 P. C. 83 ; 2 L. T. 219. 

L. T. 65 ; 34 W. P. 551 ; 5 Asp. M. 0. 524. Where the plaintifis pleaded that the collision 

was caused by the defendant’s Tessei having sud~ 
When lequired. J In an action for damage to denly put her helm a-starboard, and the evidence 
cargo sustained in a collision between two ships given in support of the petition was that the col- 
wdiere the action is brought against the ship lision was caused by the defendant's vessel having 
carrying the cargo, the parties are not bound to ported instead of continuing her course under 
file the prelim inaiy acts under Ord XIX. r. 30. a starboard helm : — Held, that the evidence could 
The Mm Boyne, 86 L. T. 29 ; 25 W. P. 756 ; not be applied to the statement in the petition, 
3 Asp. M. C. 341. and that the plaintiffs, therefore, were not entitled 

to recover. The Hastc-ell, Br. k Lush. 247 — ?. C. 
Action by Tow against Tug.] — The plaintiffs, And see The Ho^hung and The Laywhuj, 7 App. 
owners of the barge H.” and of her cargo, Cas. 512 ; 51 L. J., 'P. C. 92 ; 47 L. T,' 485 ; 81 
employed the defendants’ tug “ W.” to tow the W. P. 303 ; 5 Asp. M. C. 39 — P. 0. 

‘‘ H.” in the Thames. The ‘‘ H,” whilst in tow The rule, that a party seeking redress for an 
was in collision with a third ship, and w^as lost injury can only recover secundum allegata et 
with her cargo. In an action by the plaintiffs probata, applies only to cases where the aver- 
against the defendants for negligence : — Held, ments alleged are material to the issue raised, 
that no order for the filing of a preliminary act The Alice and The Rositn, 5 Moore P. C. (N.s.) 
would be made. Armstrong Gaselee, T j, S., 300; 38 L. L, Adm. 20; L. P. 2 P. C. 214: 
Q. B. 149 ; 22 Q. B. D, 250 ; 59 L. T. 891 ; 37 19 L. T. 753. 

W. E. 462 ; 6 Asp. M. C. 353. Where, therefore, in a case of collision caused 

by a vessel drifting and driving down upon 
Action Pnder Lord CamphelFs Act.] — In an another at anchor in the same anchorage, though 
action under Lord Campbell’s Act for loss of life the relative bearing of the two vessels pi'eviousiy 
in a collision, preliminary acts under Ord. XIX. to the collision was incorrectW pleaded and 
r. 28 (1884) were ordered to be filed. Webster alleged by the vessel proved to be entitled to 

V. Manchester, Sheffield- and Lincolnshire By., 5 redress : — Held, that the vessels not being in 

Asp. M. G. 256, n. motion, their previous relative bearing when at 

anchor was not a material fact to the issue, 
May not he departed from.] — The Miranda, namely, which vessel caused the collision, so as 
51 L. J., Adm. 56 ; 7 P. D. 185 ; 47 L. T. 447 ; 30 to remler the actual proof of the damage of no 

W. E. 615 ; 4 Asp. M. C. 595. The Frunhland, avail, and so entitle the offending party to the 
41 L. J., Adm, 3 ; L. R. 3 A. &: E. 511 ; 25 L. T. benefit of the rule. Ih. 

889 ; ^ 20 W.^ P, 592 ; 1 Asp. M. C. 207, 489. The To a petition alleging that the “ M.” had been 
Vortigeni, Swabey, 578. for some time close-hauled on the starboard tack, 

and that the “ W. K” on the port tack came into* 
When to he Exchanged.] — ^Where the case is collision with her, the answer admitted that the 
to be heard on viva voce evidence only, the pre- - W. X. ” was close-hauled on the port tack, and 
liminaiy acts are to be exchanged before the alleged that the “M.” was seen on the port tack 
evidence is taken. The Buhy Queen, Lush. 266. distant about a mile ; — Held, that the defendants 

were bound also to allege what was subsequently 
f Pleadins-s board the “ W. N.” and before the colli- 

sion, and the mode of the collision. The Why 
Rules of Pleadings — Proof secundum allegata.] Xot, 38 L. J., Adm. 26 ; L. R. 2 A. &,E. 265 ; IB- 
— The plaintiff in a collision suit must plead and L. T. 861. 

prove the facts from which negligence is to be If a plaintiff in a collision suit intends to rely 
inferred : the defendant is not concluded by upon a particular act of negligence by the- 
alleging that the collision was caused by a fact defendant, he is bound specifically to allege that 
which he fails to prove. The Bast Lothian, liiish. act in his pleadings, and it is not sufficient that 
241 ; 14 Moore. P. C. 1 ; 4 L. T. 489. the act may be included generally in an allega- 

The court will proceed secundum allegata et tion in the pleadings, which do not clearly state 
probata, even though entertaining some doubt such particular act, as it is likely to mislead 
whether, in so doing, it will arrive at the whole the defendant, and prevent his being prepaind 
truth an<l justice of the case. The North Ameri- to meet that patficular case. 71ie 2farjmia, 
can and The Teela Carmen, 12 Moore, P. C. 331 ; 8 Moore ?. C. (ifl'.s.) 468 ; L. P. 4 P. C. 212 ; 26 
3wabey, 358. L. T. 333 ; 1 Asp. M. C. 261. 

In a cause of collision, therefore, a party suing Senible, that the established rule, which requires 

cannot recover in full if he fails to prove the case a plaintiff in a cause of damage to state with 
set up in his pleading and evidence, although no reasonable certainty the instances of neglect on 
fault is proved against his vessel, and fault is which he intends to rely, and if he I'elies on a 
established against the other vessel. Ih. breach of a statutory rule of navigation, that he 

A plaintiff is only entitled to recover secundum shoiikl specifically plead that the act done or not 
allegata et probata. The Ami, Lush. 55 ; 13 done was in violation of that particular rule, 
Moore, P. C. 198 ; 3 L. T. 128 ; 8 W. B. 567. does not apply to a case where one vessel is under 
' Where a pLiintiff charges two separate colli- way and the other incapable of moving. . The 
sions, whereby his vessel, being at anchor, was Secret, 26 L. T. 67D ; 1 Asp. M. C. 318 (Irish), 
driven on the, rocks, and sustained great damage, When the petition states such facts on the 
and the first collision was such, that the plaintiff’s part of the plaintiff, as if proved or admitted, 
vessel might, and probably would have driven on would lead to the conclusion chat the vessel 
the rocks if no second collision had happened, he charged with the collision was to blame, it is 
will be entitled to recover, on proving, the first then rather for the defendant to shew what has 
collision only, as the rule that the plaintiff mitst been done than for the plaintiff to shew what 
recover secundum allegata et -probatais thereby might have been avoided. Ih. 
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The pleadings should be confined to the merits 
of the collision. The Oedrge Arhle^ Lush. 222., 
See S. a, 5 L. T. 290. 

Special damages, as rewards paid to salvors 
for services rendered necessary % the collision, i 
are not to be pleaded. Ih. 

An allegation in a petition that the vessel pro- 
ceeded against in a collision cause w'as “con- 
siderably farther out to the north side of the 
river than” the other vessel, and improperly 
ported and so brought about a collision, is suffi- 
ciently proved, to entitle the owners of the vessel 
making the allegation to recover, by shewing 
that the vessel proceeded against was farther 
over to the south side of the river than the 
other, and improperly ported. Maleolmson v. 
General Steam jVavigatiori Co., The Banf/er and 
The Cologne, 9 Moore, P. C. (K.s.) 352 ; L. R. 4 
P. C. 519*; 27 L. T, 769 ; 21 W. R. 273 ; 1 Asp. 
M. 0. 4,84. 

Ship in hands of Agent for sale — Defence not 
pleaded.] — In a cause of damage, alleged to have 
been done by and imputable to the acts of the 
owners, and their servants, of the vessel proceeded 
against, a general denial was pleaded in answer, 
and a special defence that the damage complained 
of was the same as had been already adjudicated 
upon in a court of law, and judgment obtained 
and satisfied ; at the hearing it was proved by a 
witness, who was the principal defendant in the 
action, that the damage proceeded for was occa- 
sioned by acts done by him on his own responsi- 
bility, and in the assertion of a right claimed by 
him as consignee for sale of the vessel, and not 
as the agent on behalf of the owners ; where- 
upon the judge held, that the suit could not be 
maintained : but, inasmuch as the defence thus 
disclosed had not been specifically pleaded, 
declined to give the defendants their costs, or to 
go into the special defence, though his judgment 
thereon w’as asked for by the defendants’ counsel .* 
— Held, that the appeal was not for costs alone 
within the meaning of the rule of the appellate 
court against the allowance of appeals involving 
costs only : that the general traverse and denial 
of the averments in the petition was sufiicient to 
justify the evidence produced ; and that the 
defendants were further entitled to have the 
judgment of the court, as asked on the special 
defence pleaded, that if prejudiced by such 
judgment they might appeal. The Orient, Yeo 
V. Tatem, 8 Moore, P. C. (N.s.) 74 ; 40 L. J., Adm. 
29 ; L. R. 3 P. C. 696 ; 24 L. T. 918 ; 20 W. R. 

6 ; 1 Asp. M. C. 108. 

Admissions.] — An allegation averred. 

that by an act of tlie legislative council of India, 
and the rules and regulations passed pursuant to 
such act, the defendants were exempted from 
responsibility for the damages sued for by reason , 
of the ship being in charge of a pilot, whom they . 
were obliged by the provisions of that act to take ^ 
on board. The responsive allegation did not ; 
■ traverse such averment as to the fact of the act . 
'and rule and regulations, and the requirement to ; 
take a pilot on board, but simply alleged that the ’ 
defendants were not exempted by the act, and 
the rules and regulations ; — Held, that the act 
and the rules and regulations being pleaded, and i 
not denied, there was no necessity to prove them, 1 
the responsive allegation admitting, as far as was < 
necessary between the parties to the cause, the 4 
act, rules and regulations as a fact, though not ] 
the effect of their operation in law. The Peer- < 


less, 13 Moore, P. 0. 484 ; Lush. 103 ; 30 L. J., 
Adm. 89 ; 3 L.T.125. 


In Limitation Suit.' 

ante,, col. 752. 


-See The Karo, 


Replying.] — A plaintiff may plead new matter 
in reply, if it is really matter of reply, and not 
properly a part of the case set up in his behalf. 
The BotJmia, Lush. 52 ; 29 L. J., Adm. 65. 

Adding Pleas.] — The court wfill not, at the 
hearing of a cause of collision, allow a plea to be 
added alleging that the vessel proceeded against 
was in charge of a licensed pilot, and that the 
accident was caused by his default. The Alh am- 
hra, Br. & Lush. 286. " 

Defence of Compulsory Pilot.] — The defence 
of compulsory pilotage must be specially pleaded. 
The Canadian, 1 W. Rob. 343. The Korthamptoii, 
1 Spinks, 155, n. The Alhambra, supra. The 
PhUomela, 1 Spinks, 155, n. 

Inevitable Accident.]— -By the old practice of 
the admiralty, if the defence of inevit-able acci- 
dent is relied on, it must be pleaded in terms. 
The M Z, 33 L. J., Adm. 200 ; 10 L. T. 290. 

Infringement of the Regulations.] — ‘Where 
violation of a statutory rule is intended to be 
charged, it must be so pleaded. The Bbenezer, 2 
W. Rob. 210 ; The Ironmaster, 6 Jur. 782 ; 
Swabey, 441 ; The Exeter, 2 W, Rob. 261 ; The 
Bothnia, Itush. 52. See also The Lady Anne, 7 
Not. of Gas. 370. 

Salvage rendered necessary by Collision.] — 

Should not be pleaded. The George Avlde, Lush. 

222 . 

Interrogratories, 

As to interrogatories in a collision action. See 
The Blola, 34 L. T. 185 ; 24 W. R. 524 ; 5 Asp. 
M. C. 125. The B'uhiorshlre. 49 L. J., Adm. 48 ; 

5 P. D. 172 ; 43 L. T. 319 ; 29 W. R. 476 ; 4 Asp. 
M. G. 338. 

Whole Crew Drowned.] — In an action for 
damage, where all the plaintiff’s crew wfiio could 
give evidence as to the collision were drowned, 
the court ordered the defendants to answer 
certain interrogatories ■which were directed to 
those matters upon which information would 
be afforded by the preliminary act. The Isle of 
Cyprus, 59 L. J., Adm. 90 ; 15 P. J). 134 ; 63 
L. T. 352 ; 38 W. R. 719 ; 6 Asp. M. G. 534. 


h. Inspection, 

Reports of Surveys — Inspection of.] — The 
defendant in an action of damage to cargo is 
not entitled to obtain from the plaintiff an 
inspection of reports of surveys in possession of 
the plaintiff, written and prepared solely for the 
purpose of the action. The Theodor Korner, . • , 
47 L. J., Adm. 85 ; 3 P, D. 162 ; 38 L. T. 818 : 27 ■ ' 

W. R. 307 ; 4 Asp. M. 0. 17. 

Reports by Of&cer of her Majesty’s Ships — ' 
Inspection of.]— Alter a collision between one 
her majesty’s ships and another ship, it is the 
duty of the commanding officer of , her majesty’s • b 


If' 


cause '.ol‘ damage' against ‘biie'bf 'het ■majesty’s;' d*-;-. 


ifillSifillPliSl' 
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ships a motion to inspect such a report was | are, but the stat 
refused on affidavit by the secretai-y to the admi- are not adnii^sib 
ra ty that it would be prejudiciaft^ the public 
allow such reports to be inspected. 

Adm. 5 ; 31 L. T., of 
/06 ; 23 W. R, 248 ; 2 Asp. M. C. 449. br 

Order to inspect Ship— 24 Viet. e. 10, s. 18.1— 

Made, ^7/^ 44 L. J., Adm. 1 ; L. B. 4 h,*. 

^ 'is 

4^8 ; J he Germaida, 37 L. J., Adm. 59 ; 19 L. T. ‘ . 

20. .8. C\ on app. 21 L. T. 44. Befused, The 

m -n h. J., Adm, 48 ; 10 P. D. f., 

40 ; o2 L. 1. 032 ; 5 Asp. M. C. 417. oq 


Admissions by the crew as to the circumstances 
^ evidence in an action 

■ought by the shipowners^^a^^^ The Thule 

PSh..l0,:.; ' ' y\- 

A Statement made by the pilot that the col- 
I on was Caused by his fault is not admissible 
evidence of the fact ; nor evidenGe of a seaman 
nhiTOing the pilot\s statement ; nor the decis 

a pilotage authority as to the pilots being in 
lit or otherwise. The Lord Seaton, 2 'W. Bob 
, ; 4 Not. of Gas. 164. R\R mQ The 8ol^ 
inrra. ’ 

A statement of the master a: 
collision is admissible in evidene 
shipowner. The Ma7ieheMer, 

Statements by the master 
cannot be collision are admissible in t 
^ V ^ ' I ' ^ crew are not, I 

The ThnjJeror a^id 

, , . Decision of 806 

an investigation into the 
a ship that had been in 
— Ible as evidence in an 
action for collision. The Lord Seahm, 2 W. B. 391. 

Proceedings at Wreck Inqnxry.]_Evidence 
M pipoeeclmgs at shipping casualty inquiries 
IS not admissible in a collision action. The 
MangerUuu Swabey, 120 ; 2 Jur, (n.s.) 620. S. P 

o Lo7uhm, 11 Moorei 

P. C. 30/ ; Swabey, 245 ; 5 W. B. 678. 

Bepositions of Witnesses— Cross-examination 
upon-Originals must be Produced.]— Certified 
copies of statements made to the receiver of 
wreck as to the cause of collision cannot be 
used to discredit the witness upon cross-examina- 
tion. The originals must be produced. The 
fm>oror and The Zephyr, 12 W. B. 890. S. P.. 

i7nsv,v7, Be-nayo, cited Marsden on 
Collisions (4th ed.) 355. But see The Oscar 
10 L. T. 789 ; 12 W. B. 872. 

tinTT Admissible as Evidence,]— Deposi- L. J., Adm. 20; L. B. 2 "'?!* C^'214^-^ b/l^^T 
tions takori betore a receiver of wreck are not ! J I'T W. B. 209. , 1 J h. I 

admissible in evidence to prove the facts to which I 

n Lizzie, L. B. 3 A. &: B. , Bights.] — Evidence of an order as tn dt/: 

C-nt-e Emperor and j'gtts, given twelve houre before the collision 
Tlt^ /ephur, supra. is ailmissibie, but not of convewatos w?tb 

respect to tJiem. The Aleppo. L. .J Acini f' 
fey tfee receiver of wrecks under 17 T. 228. •' ’ 

f P V^^-‘ admissible for the 

deiendant for the purpose of proving the fact Proof of loss.] On a reforr-Ti<-P f-n fi, 

that the damage to the ship from the collision trar in a cause of damage 
on her starboard bow; such fact being were undeiw,rifei? of 
ofterecl for the purpose of shewing that thS for a total loss, producecuf Wm 
plamtifts shi^p was m fault, the question which I title as owners of^the carwo lost Vho nnliV 

a ^ieV “r^reedv^ tef ^telnd 

■' After Death.]— Depositions made by per- 9«®T®R’a BeXlamy, 39 L. J., Adm. 

sons on board a ship relative to a collision cannot, ’ D- ft- 8 A. & E. 129 ; 22 L. T. 244. 

even after the decease of the deponents, be user! Protest— Orio-inni i ti, • ■ i 

as evidence on behalf, of that &ip at the trial not original protest, and 

Ttie Henry Coo.-on, 47 L. J., AdmMVs P D 23 I i,'^“ .pixiduced. 27, .« 

Ifdia ^ nulls'; sAotk'ctai^ 

I “S J/Sfir.tilli’Sf “I J 


1. Evidence. 

Naval Officer— Eesult of Inquiry.]— The result 
ot an inquiry into the conduct of a naval officer 
tor getting his ship into collision, c' _ ' ’ 

ertdenoc in the Admiralty Courtithe 
Af.Ji.A. Swallow, Swabey, 30. ' 

Becision of Pilotage Authority.]- 

a pilotage authority at ^ 

conduct of the pilot of .. ... 
collision is not admissible 


as to the cause of a 
against the 
1 W. Bob. 62. 
as to the cause of 
vidence; those by 
thian, 15 Jur. 806 ; 
-y supra ; 

• TO h TV loV'' - V -dhe Solway ^ 54 L. J., Adm. 
t Asii.^I: a' 4I2.’ ; 
Statements made by the mate and seamen as 
water or not immediately 
aflei the collision held admissible as part of the 
res_gesta3. ihe 3IeUona, 10 Jur. 992.^ 

contradicting a denial by the pilot 
of the other ship that he made use of an expres- 
liad been wrongly 
‘^^^• ’■board Held, to be admissible. The 
Swabejt 521. 

JUIegations and Proof.]-On appeal, in a cause 
oLtZ t,"" y7"'een two vessels originally at 
fn t e V the defendants’ anLer 

,r„ .*^ 1 ' y 'raiialty Coui-t as to the healing of their 

varied ® '""’ten at anchor, 

dmr t V/f .1 that the state- 

muit as to the bean no- of on a u. 
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held in fault upon admissions in her answer. 
The AlepTO^ 35 L. J., Adm. 9 ; H L. T. 228. 

Evidence of Agency.]— In an action for damage 
done to the plaintiff’s lug-boat, by the negligence 
■of the defendant's servant, it was proved that the 
barge was the defendant’s, but the witness could 
notdd entity the bargeman : — Pleld, that this was 
prima facie evidence that the barge was steered 
by the defendant’s servant ; and that, if the barge 
was in the use of any other person, it lay on the 
■defendant to prove it. Joyce v. Civpell., 8 Gar. & F. 
•370. 

Ko Cross-examination.] — Where witnesses are, 
by mistake, examined de bene esse on behalf of 
•one party to a collision action, without cross- 
■examination, the cause will not be heard until 
the witnesses are submitted for cross-examina- 
tion. The Chance.^ Bw^abey, 294 ; 6 W. R. 221. 

Reference — Evidence.] — On a reference in a 
collision action the registrar and merchants are 
not bound by uncon tradicted evidence as to the 
amount of damage done, but are entitled to use 
their own judgment and experience, and find in 
.accordance therewith. The Bernina , 55 L. T. 
781 ; 6 Asp. M. C. 65. 

Opinion of Experts.]— In an action for negli- 
gent*ly steering a ship, whereby the plaintiff' lost 
his passage in her, no evidence can be given of a 
specific act of negligence, wdiich is not^he foun- 
•dation of the action ; but evidence may be given , 
that the ca].)tain had often expressed his convic- 
tion that the ofiicer in charge of the ship was j 
incompetent ; and experienced nautical men may 
be called as witnesses, and asked whether, in 
their judgment, particular facts which have been ' 
proved amount to gross negligence. Malton v. 
JS'eslAt^ 1 Cai\ & F. 70. 

But a nautical witness cannot be asked whether 
he thinks, having heard the evidence, that the 
conduct of the captain was correct or not. Bills 
V. Broion, 9 Gar. & F. tiOl. 

In an action for running down the plaintiff's 
ship, a nautical witness may be asked, %vhether, 
having heard the evidence, and admitting the 
facts proved by the plaintiff to he true, he is of 
opinion that the collision could have been avoided 
by proper care on the part of the defendant’s 
servants. Fenwick v. Bell, 1 Car. & K. 312. 

Where Court assisted by Trinity Masters.] — 
In a cause of damage, where the court is assisted 
by trinity masters, evidence will not be received 
■on a mixed ciuestion of law- and nautical skill. 
The Bad Bjnmce/\ L. B. 4 A. ck E. 431 ; 32 
L. T, 370 ; 23 "W. 'R. 601 ; 4 Asp. M. G. 523. 
Affirmed 33 L. T. 235 ; 3 Asp. M. C. 4— C. A. 

As to evidence of usual course of navigating a ; 
channel see The Corennie, f 1894] P. 338, n. See j 
also cases, post, col. 999. | 

When Actions consolidated.] — The court can- 1 
not except by consent order that evidence in one 
suit that has been heard shall be admitted as ^ 
■evidence in a subsequent suit. The Demetrius, 
41 L. J., Adm. 69 ; L. B. 3 A. & E. 523 ; 26 L. T. 
.324 ; 20 W. R. 761 ; 1 Asp. M. C. 251. 

In conseciuence of a collision between vessels 
A.” and “ B.,” both the vessels and also the cargo 
laden oh board the ‘‘ A.” sustained damage. A suit 
in rem was instituted by the owners of the “ AT 
.against the “ B.” to recover the damage done to 
their vessel, A cross suit was instituted by the 


owners of the “ B,” against the ‘‘ A.” These suits 
were heard and determined. Afterwards a suit 
in rem was instituted on behalf of the owners of 
the cargo on board the A.*’ against the “ B,” to 
recover the damage done to the cargo : — Held, 
that the court had no power to order the evidence 
taken in the suit by the owners of the *• A.” against 
the “ B.” to be admitted in the suit! instituted on 
behalf of the owners of cargo. 2h. See also 
TJie WiUiarnllntt, Lush. 25. 

Entries in Log.] — Entries made in the ship’s 
log hy the mate of a vessel relative to a collision 
and signed by him and the captain nearly two 
days after the collision, cannot be used as evi- 
dence on behalf of the ship in which they were 
made, after the decease of the ]>ersons making 
and signing them. The Henry Coxon, 47 L. J., 
Adm. 83 ; 3 F. D. 156 ; 38 L. T. 819 ; 27 W. R. 
263; 4Asp. M. C. 18, 

The log-book of one of the ships produced con- 
tained an erasure as to the wind at the time of 
the collision, but the alteration was rather 
adverse to the case on behalf of the ship : — 
Held, that the erasure w'as immaterial, it being 
adverse to the case on behalf of the ship. The 
Constitution, 2 Moore, P. G. (n.s.) 453 ; 10 Jux\ 
CN.s.) 831 ; 10 L. T. 894— P. C. 

The official log is not evidence for the ship. 
The Euro 2 )a, 13 Jur. 856. The 2Talta, 3 Hug. 
Adm. 158, 11 . The Bari of Dumfries (engineer’s 
log), 54 L. J., Adm. 7 ; 10 F. D. 31 ; 51 L. T. 
906 ; 33 W. R. 568 ; 5 Asp. M. G. 342. 

Lightship Log.] — The court will admit a light- 
ship log, on production hy the officer of the 
trinity house in wdiose custody such logs are 
kept, without requiring the evidence of the 
person who made the entries. The Maria Das 
Dories. Br. & Lush. 27 ; 82 L. J., Adm. 163 ; 
7 L. T.'SBS ; 11 W. R. 500. 

Coastguard Log.] — The books containing the 
entries made by the coastguard, and sent to the 
coastguard office, are admissible to prove the 
state of wind and weather at the time of the 
collision, without calling the person wdio made 
the entries. The Cathcrina Maria, L. R. 1 
A. & E. 53 ; 12 Jur. (n.S.) 380. 

Protest.] — A protest is not evidence for the 
ship. Christian v. Coomhe, 2 Esp. 4S9 ; The 
Ljuhica, 23 L. T. 474 ; The Bmwa, 2 W. B.oh. 315 ; 
3 Not. of Gass. 114 ; The Hedwiy, 1 Spinks, 19. 

Verdict in Action for same Collision.] — A 

verdict in a comnion-law" action for the same 
collision cannot be received in evidence in the 
admiralty. The Friends, General Steam JSati- 
(jation Co. v. Tonkin, 4 Moore, F. 0. 314 ; in 
court below, 1 W. Bob. 484. 


j. Res or Bail Ins-ofificient. 

Res insufficient.]— An action in rem having 
been brought, and the proceeds of the res being , ■ ■ , 
insufficient to satisfy the plaintiff’s claim, a , ^ ■, 
citation in personam issued. The Fct, 20 L. T, ; ' 

961 ; 17W. R. 899. ' 

Bail insufficient.] — ^Where bail is given in a 
collision action, in a sum which is, insufficient to ■ , 
cover the damage and costs, the, party giving \ '4 
bail will not be ordered to pay aiiy further sum :/ . 
beyond that :for which bail is givenj except ’ ’ ’ " ' 
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mider special circumstances; as where he puts 
the plaintiff to unnecessary costs. The Tends- 
eonata, 2 Spinks, 208. See The Kalamazoo^ 15 
Jm*. 155. 

S.e-arrest — Bail insuiiicient -Admiralty Court 
Act, 1861, SB. 15, 22.] — ^Where the bail given 
proves iusufiicient to cover damages recovered 
and costs, the ship may be re-arrested to satisf}^ 
the costs. The Freedom^ L. E. 3 A. & E. 195 ; 
25 L. T. 392 ; 1 Asp. M. C. 136. 

— Action entered for too little.] — Where, | 
in a collision suit, the action was by mistake , 
entered for l,000h, the real claim being for ' 
2,60Uh, the vessel decreed to be re-arrested for 
the balance. The Hero. Br. & Lush. 1-17; 13 
W. K, 927. 

Common-Law Action to recover Damages not 
recovered in Admiralty.] — It is no bar to an 
action for a collision at sea that a judgment in 
rem has been recovered in the Admiralty Court, 
and execution levied by the sale of the defen- 
dant’s vessel, where the damage done was more 
than the amount realised by such sale. Felsoit v. 
am oh, 15 0. B. (Jsr.S.) 99 ; 33 L. J., 0. P. 16 ; 10 
Jur. (K.S.) 366 ; 8 L. T. 577 ; 11 W. E. 961. 

Personal Eemedy — Ees insufficient.] — If the 
value of the defendant’s vessel and freight is not 
equal to the damage done, the plaintiff may, 
after judgment, obtain a monition against the 
defendant personally to satisfy the deficiency. 
The Zephyr, 11 L. T. 351. 

Action in rem after Action in Personam.] — 
A party, having two remedies, an action in per- 
sonam and an action in rem, resoided, in the 
first instance, to his personal action, and obtained 
judgment, but could not recover the amount 
sued for : — Held, that he was entitled afterwards 
to proceed in rem. The Bemjal, The John and 
Mary, Swabey, 171 ; 5 Jur. (N.S.) 1085. 

Undertaking to put in Bail — In Salvage 
Action — Award in Excess of Bail — Personal 
Liability of Owner of res for the Difference.] — 
A salvage action was instituted in a sum of 
5,000?. The solicitors for the defendants gave 
an undertaking to put in bail for 5,000?. The 
sum of 7,500?. was awarded for salvage : — Held, 
that the plaintiff was entitled to sue out a writ 
of fieri facias against the defendants for the 
difference between 5,000?. and the amount of 
the award. The Dictator, 61 L. J., Adm. 73 ; 
[1892] P. 801 ; 67 L, T. 563 ; 7 Asp. M. C. 251. 


Arrest of wrong Ship.] — A plaintiff in a 
collision suit, who failed to prove the identity of 
the ship arrested with the ship that had done the 
damage : — Held, not liable in damages for arrest- 
acted in good faith and 
**eiice. The Eeangelisuios, 
Swabey, 37S. And see df’M 
L. T. 773, infra, col. 856. 

Compromise — Doubt as to Law — Consideration.] 


ing her, he having 
without gross negli 
11 Moore, P. C. 352 ; 
AoUre, 


tion of the plaintiffs releasing the ship from 
arrest in admiralty, agreed to ]iay 186?. for the 
damage done ; the defendants’ ship was in 
charge of a compulsory pilot at the time, and 
the law as to the liability of the shipowners in 
such case was unsettled : — Held, that there was- 
a good consideration for the promise to pay 186?. 
Longrklyo v. Dorvllle, 5 B. & Aid, 117. 

Discontinuance,] — See The Ardandku or The 
Kronjyrinz, ante, col, 651. 

Limitation of Liability — Stay of Actions after.] 
— See The Sisters, and cases ante, col. 7T9. 

Eight of Beginning.] — Where a defendant 
admits in the pleadings that his ship, when under 
wajq ran into a vessel at anchor, but denies that 
the vessel at anchor was the vessel of the plain- 
tiff, the plaintiff must begin and prove his case. 
The Earl of Leicester, Br. & Lush. 188. 

The defendants, by their pleadings, made no* 
charge against the plaintiffs, but only denied 
generally the averments in the petition, and 
pleaded inevitable accident : — Held, that defen- 
dants ought to begin. The Thomas Lea, 38 
L. J., Adm. 37 ; 20 L. T. 1017. 


Eunctiou of Nautical Assessors in Admiralty.] 
—See cols. 849, 999. 

Action at Common Law — Nautical 

Assessors,] — New trial ordei'ed (1826) in a 
collision action at common law, at which “ the 
judge may have the assistance of two of the 
brethren of the trinity house to explain the 
duties of the masters of both ships.” Jameson 
V. Drinhald, 5 L. J., C. P. 30. 

Assessors Disagreeing.] — 8enible, that 


k. Generally. 

Ees — Increase of Value by Eepairs.] — A 
vessel damaged by collision was arrested and 
subsequently repaired, whereby her value was 
considerably increased : — ^Held, that she was 
only liable to arrest for her value at the time 
when she was arrested. The St Olaf\ 38 L. J., 
Adm. 41 ; L. B. 2 A. &: E. 360 ; 20 L. T. 758 ; 
17..W. E. 743. ‘ ' 

Amount of Preigbt payable into Court.] — 
The freight payable by the owner of cargo on 
board the ship sued for collision is the amount 
payable by him to the shipowner ; allowing for 
deductions allowed by charterparty, costs of 
paying into court, and deductions, agreed to for 
delivering short of the destination, by reason of 


already given to him, have the case re-argued 
before the three assessors. The Philotase-e, 37 
L. T. 540 ; 3 Asp. M. C. 512. 

The judgment is that of the judge, and he may 
decide' in accon lance with advice of one or more 
of the assessors or not as he thinks fit. Ih, 

Eeference-— Total Loss Caused by Plaintiff’s 
If egligence-— Special Eeport.J — If upon reference 
the plaintiffs present a case of immediate partial 
damage resulting in the total loss of their slnp,. 
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and no evidence is given on either side of the 
pecnniarj extent of such partial damage, and 
the registrar is of opinion that the plaintiffs are 
not entitled to recover the total loss, upon the 
ground that by ordinary skill and diligence after 
the collision they might have avoided it, but are 
entitled to recover the partial damages, ,,he 
should not assess the amount of the partial 
damages conjecturally and report such amount 
to be due, but should make a special report to 
the court ; and the court will then order a 
further reference to ascertain the amount of the 
partial damages by evidence. H.M.S. Flying i 
Fish, Br, & Lush. 436 ; 2 Moore, P. 0, (N.s)' 77 ; i 
34 L. J., Adm. 1 13 ; 12 L. T. 610. ' i 


due, cause is shewn. The William IFitt. Lush. 
25 ; 1 Swabey, 696 ; 2 L. T. 448. 


Eeference — Practice as to.]— Practice of the 
Admiralty Court, as to referring questions of 
damages to the registrar and merchants, explained. 
The Sir George Seymour, 1 Spinks, 67. 


Foreign Suit pending.]— In a cause of damage 
in respect of collision between two foreign vessels ■ 
in the Bosphorus ; semble, that if a suit as to the : 
same subject-matter is pending elsewhere whereby 
the plaintiff can obtain full indemnity, the 
Court of Admiralty will suspend the proceedings 
in its court or put the plaintiff to his election ; 
and the court will so act whether the proceed- 
ings elsewhere are in rera or in personam. The 
Mali Iro, 38 L. J., Adm. 34 j L. R. 2 A. & E. 
356 ; 20 L. T. 681. 


Judgment hy Consent — Setting aside by 
Consent.] — In an action by the owners of the 
“ Britannia ’* against the owners of the “ Bell- 
cairn” for collision, a judgment dismissing claim 
and counter-claim was taken by consent. Sub- 
sequently, the owners of cargo on board the 
•‘Britannia” brought an action against the 
owners of the “ Bellcaini,” and obtained a judg- 
ment that both ships were to blame. The 
owners of the “ Belicairn ” then limited their 
liability and paid the money into court, and the 
owners of the “Britannia” having, with the 
consent of the owuiers of the “ Belicairn,” 
obtained an order in the registry setting aside 
the judgment in the first action, brought in a 
claim against the fund in court : — Held, that the 
order setting aside the judgment of the court 
was void, and that the owners of the “ Britannia ” 
could not claim against the fund in court. The 
Belicairn, 55 L. J., Adm. 3 ; 10 P. D, 161 ; 5B 
L. T. 686 ; 34 W. R. 55 ; 5 Asp. M. C. 503— 
C A 


Judgment obtained.] — Where cross 

actions between an English and a foreign ship 
were heard and judgment given in a foreign 
court in favour of the English ship in both 
actions, and suits in the Court of Admiralty were 
afterwards heard and the English vessel found 
alone to blame : — Pleld, that she must be con- 
demned in damages and costs, notwithstanding 
the foreign judgments. The Delta, The Brminia 
FoscoIq, '45'L.‘J., Adm. Ill; 1 P. D. 393; 35 I 
L. T. 376 ; 25 W. R. 46 ; 3 Asp. M. C. 256. 


Sale of Ship and Cargo — Freight.] — ^Where in 
an action in rem for collision against ship and 
freight, in which the defendants’ ship was held 
solely to blame, the ship being still under arrest 
with the cargo on board, was ordered to be 
sold ; the court on motion directed the marshal 
to discharge the cargo, to retain the same in his 
custody as security for the payment of the land- 
ing and other charges and freight, if any, due 
from the owners or consignees of the cargo in 
respect of the same, and that in default of any 
application for the delivery of the cargo within 
fourteen days, the marshal should be authorised 
to sell such part of the cargo as might be neces- 
sary to pay the said charges and freight, if any, 
due. The Gettysburg, 52 L. T. 60 ; 5 Asp. M. 0. 
347. 


Flea of Judgment in Admiralty.] — A plea in 
a common- law action of a decree in the Admiralty 
Court, in the defendant’s favour, in respect of 
the same collision, is bad, if it does not state 
that the admiralty had jurisdiction. Jiarrls v. 
Willis, 15 G. B. 710 ; 24 L. J., 0. P. 93 ; 3 C. L. R. 
609 ; 3 W. R. 238. 


Payment out of rem found due for Damages,] 

— A shipwright who had effected repairs on a 
ship after a collision, for which the other ship 
vras held in fault, applied to have the amount 
found due by the registrar paid out to him upon 
the ground that the owmers were bankrupt and 
had paid him nothing Application refused. 
The Endeaxour, 62 L. T. 840 ; 6 Asp. M. 0. 511. 


Verdict and Judgment at Law.] — A verdict 
and judgment at law are no bar to subsequent 
proceedings in admiralty. The Clarence, 1 
Spinks, 206. But see, per Hnight Bruce, L.J., 
1 Spinks, 209, n. ; The Syl2:>h, 37 L. J., Adm. 
14 ; L. R. 2 A. & E. 24 ; * 17 L. T. 519 ; The 
Antelope, 42 L. J., Adm. 42 ; L. R. 4 A. & E. 33 ; 
28 L. T. 74 ; 21 W. E. 464 ; 1 Asp. M. 0. 511. 


Doubt as to Plaintiff being Owner.] — If a 
question is raised, after judgment in a collision 
suit, whether the plaintiff was the owner of the 
' injured ship, the amount found due upon the 
reference will be ordered to be paid into the 
registry. The llos, Swabey, 100. And see The 
Mlivna, supra, col. 725. 


Res Judicata — Consular Court.] — Plea of res 
judicata in case where judgment was given in a 
colIisioQ, action by a court summoned by the 
Prussian legation, at Oonstantiiiopie, overruled. 
The Grlefswald, Swabey, 430. 


Consolidation of Actions.] — ’Where several 
actions are brought against a ship in respect of , 
one collision by different plaintiffs, and several 
bail bonds given, and the actions are consolidated 
by order of the court, and the damage pro- 
nounced for in the usual course, the court has 


Priorities of Claimants.] — Of two plaintiffs 
in two damage causes he who fiist obtains a 
decree is entitled to priority. Where the pro- 
ceeds of the defendant’s ship are In the registry, 
and the second plaintiff thinks that they are 
insufficient to satisfy both claims, he must apply , , 
to the court before decree pronounce<L The • 
€l(hra, Swabey, 1. \ -A: 


the power to open the order of consolidation and 

HfTilocsci 


dissever the actions, but woll not do so unless 




Second Suit Begun — Payment >. out of 

Damages.] — ^Where the owners of the damaged ‘ . 
ship and the owners of part of her cargo had 
obtained -a decree in their favour Held, that 
they wdre '-'entiileff '46'.' ;|x W , the , proceedB of the \ b;' * , 
wrongdoing' ship paid oiib oLpqurt do- them,,, 


. . 1 ■> 




although the owners of the rest of the car^'o 
have, after decree in the first suit, instituted'^a 
second suit against, the wrongdoing ship. The 
Saracen, 4 Not, of Cas. 498 ; 2 W. Bob. 451 ; 6 
Moore, P. C. 56. 

Appeal upon Facts alone — ^Eeluctance of Privy 
Oonncii to differ from Judge below. 1~~The iudi- 
cial committee refused to reverse a decision of 
the court below upon facts alone, the iudge 
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24o ; 19 L. T. 678 ; 17 W. E. 209. 

Remission of Action from Court of Appeal. 1 — 

it the cause is remitted from the Court of 
Appeal, with injunction to pj*oceed according 
to the tenor of former acts had and done” the 
oourt has no authority to relax an order made 
previously to the appeal. T?i^ William lintt. 
hiush. 2o ; 1 bwabey, 696 ; 2 L. T. 448. 

Contributory Negligence—Appeal-Point not 
taken below.]— The privy council will not enter- 
tain on appeal in a case of collision a question 
of oontnbutoiy negligence which was not raised 
m the court be ow pe Pleiades v. 'Ilw Jam, 

[1891] A. 0. 259 ; 65 L. T. 
169 ; 7 Asp. M. C. 41— P. C. i 


1. Costs. 

i. Gemrally. ' 

Against Crown.] — Costs may be given 
nguiiist the Crown where the lords of the admU 
ralty appear to contest a collision suit. 77ie 
SwuUoiv, bwabey, 30. 

In a cause of damage instituted on behalf of 
her majesty in her office of admiralty, and of 
the commanaer and crew of one of her majesty's 
ships against a private shipowner, the court on a 
&Klmg for the defendant, decline to condemn 
the Clown in costs, but condemned the com- 

TT costs. 

7 he Zeda, Rr. & Lush. 19 ; 32 L. J. Adm 58 • 9 

Jur. 208 ; 7 L. T. 864 ; 11 W. R. 302. ’ 
of ttf irts! /i!'® to the whole 

Misconduct after Collision punished by 1— 
Owner of ship that rendered no assistance to 
anothei with which she had been in collision 
though not in tuult for the collision, condemned 
in costs. The Celt, 3 Hag, Adm. 34k 

irt Hi? collision 

m the Channel. Ihe Spanish seamen came on 
board the JDutch ship with knives and were 
violent. . I. he Dutch ship was held in fault for 
the collision, but no costs were given to the 
Spanish ship. The Catalina^ 2 Spinks, 23. 

Compromise - Collusion.] In an admiralty 
^ defendants com^ 

piomi&ed the action by payment by the defen- ‘ 
dants to the plaintiffs of a sum in discharge of ‘ 
plaintiffs left the country ' 
^ vuhoufc paying their solicitors’ costs.’ There *’ 
' was^no evKlerice that, the settlement' was m!dt 

5 thei?Te? the plaintiffs’ solicitors 

ot then hen for costs :—Held, that no order r 

the defendants pay. the plain- c 

’ilV;MVa,i 26 la \ j 


rgo Co-defeudauts— Costs of successful Defeadaut.l 

la the dumb barge “ B.,” while in tow of the 
he steamtug “ 8, was damaged by a collision with 
, b the steamship “ E. L." The owners of the “ E.” 
commenced an action joining the owners of both 
vessels as defendants. At the trial “ E. L ” was 

li- that the owners of 

tile E. L. having endeavoured to throw the 
s-e XI l“’'y ber costs as well as 

Is *b°t>e of theplaintifes. The liii-er Laf/an. oTL. 3 , 

;ej Adm. 28 ; 58 L. T. 773 ; 6 Asp. M. C. 281. 

0. Wrong Ship sued.]— If the plaintiff negligently 

arreste the wrong ship he will have to pay costs. 
- i-t ®"'abey, 378 ; 12 Moore, P. C. 

of ^1’ 5 L. T. 773 ; TheStrath- 

le f V^’ V''^- The Peri, 32 L. J.. Adm. 40- 

g 8 Jar. (n.S.) 1230: 11 W.E. U ' ’ 

t, Copsiou caused by Fault of third Ship— Costs. 1 

r- 4.1 I damage done to their pier 
ti ,/T *';f The “Valencia” ow^eS 

d Xr“ collision with the pier, but said that 
^ then ship was driven against the pier by the 
n’ pegligent navigation of the “ Alfred ” • and the 
f- jury so found :-Held, that the “ Atoed” o™ 
must pay the costs of the “ Valencia” owners as 

S,:."! "Ml*! '■ 

Expense of detaining Witnesses.] — The ex- 
« "-itnesses until the trial is 

J mVhlmf Lush. 367; 

• hvi°v* Money paid to sureties on a 

r w consideration of their snretvship is 

1 wore ^‘5X1 -'' 7 r«iWo, Thi Collim 

-V r,f’ . T- J-1 Adm. 78; 10 P. D. 1.6S ■ 63 
■ L. I. 681 ; 34 iv. E. 156 : 5 Asp. M. C. 483. 

) Costs of paying Freight into Court. ] — The 

. nf f — I®? mayXleduot 

. the MS s of paying It into court. The Zeo, Lush, 
■ili, 31 L. J., Adm. 78 ; 6 L. T.58. 

Monition to pay in Freight-Doubt as to law.] 

, —Where freight was not brought in by the 
"X®™ c, monition had issued' upon 
® whether the act 3 & 4 

I \\ ill. 4, c. n / , s, 4 1, alloweil it, costs not given, the 
appeurer having aban.lonod his petitira. IZ 
I‘OrdAitldu.iia,2W.S.oh.3[)l. 

Monition to pay— Ees insufficient.]— The pro- 
collisiorr suit being 

irsuffioieiit, a monition issued agaliist the owner 
to pay costs, ne John. Pu,in, I W EoK I5U. 

abroId^ for taking Evidence 

abroad,] — Circumstancas under which costs 
I ado'ved a^mst unsucce-ssfui partv. The JJilda 
' The Australia, 12 Ct. of Sess.“Cas. (4th ser.) 

ii. Compuhory Pilot. 

of Mendants in a cause 

of damage, who rely at the hearing upon the 

iifthif pilotage only, and wcceed 

111 tbih point, but whose pleadings I'aise other ■ 

entitled lo 

their costs. IheZiew, 25 L.T, 887: 1 Asp. M:.C. 204. 
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Defendants in a collision suit, by their answer, to the exchequer division for an order depriving 
denied that their vessel was to blame, and also the defendants of costs, on the ground that in 
set lip the defence of compulsory pilotage. The the admiralty division a defendant under similar 
court decided that their vessel was to blame, but circumstances is entitled to no costs : — Held, that, 
dismissed the suit upon the ground that the whether the exchequer division had or had not 
defence of compulsory pilotage was established : — power to make such an order, it ought not to be 
Held, that the plaintiff was not entitled to any made, for the rule which prevails in the admiralty 
portion of the costs of the suit. The SohwtMi, division does not extend to the other divisions. 
The Robert Morrison^ -iZ lu Adm,l% L. E. 4 TJie Daloz^ Gemral Steam yut^lgation Co. v. 
A. & E. 187 ; 30 L. T. 537 : 22 W. E. 743.' S. P., Loiidoyi and Bdinlnmfh SlCppinf) Co.. 47 L. 

The Winston, 53 L. J., Adm. 69 ; 9 P. D. 85 ; 51 Ex. 77 : 2 Ex. D. 467 ; 36 L. T.' 743 ; 25 W. E. 

L. T. 183 ; 5 Asp. M. C. 274— C. A. 694 ; 3 Asp. M. C. 454 ; 47 L. J., Adm. 1 : 37 L. T. 

In an action of damage, if the only defence is 137 ; 3 Asp. M. C. 377 — C. A. 

that the collision was caused by the negligence. 

of a pilot taken by compulsion of law, the defen- Counter-claim — Defendant alone to hlame,] — 

dants, if successful in establishim? this defence, an action of damage arising out of a collision 
are entitled to costs. The L. J., Adm. tbe plaintiff’s claim was dismissed without costs, 

105 ; 1 P. D. 135 ; 34 L. T. 741 ; 24 W. E, 902 ; court having found that the defendants’ 
3 Asp. M. C. 217.' ' ' vessel was alone to blame for the collision, but 

Theruieof the Court of Admiralty, that, where ^l^at they were exempt from liability on the 
the defendants succeed on a plea of compulsory ground of compulsory pilotage. The defendants 
pilotage, no costs are to be given, also holds good counter-claimed Held, that, under the 
in the Court of Appeal. ^The Daloz, 47 L. J., circumstances, the plaintiffs were entitled to have 

Adm. 1 ; 37 L. T. 137 ; 3 Asp. M. C. 477 C. A. counter-claim dismissed with costs. The 

The admiralty division will adhere to the 15 P. D. 139 ; 63 L. T. 735 ; 6 Asp. M. C.. 

practice of the High Court of Admiralty as to S. C. in C. A., ante, col. 778. 

costs in cases of compulsorv pilotage. The Prince- rx- i i. -it 

Urn, 47 L. J.. Adm. 33 ; 3 >: D. 90 ; 38 L. T. 260 : DiBOoatmuanee — Compulsory Pilota|e.]— In 
3 Asp M C'562 ' action of damage by collision, the detendants 

Where def Alants in a collision suit raise a 

defence on the merits, and also set up a plea of was compulsorily m charge of a 

compulsory pilotaue, and the court dismiaUs the pilot, and that the negligence, if any, 

suit on the ground that the plea of oompulsoiy as solely that of the 

pilotage is established, each party to the suit pilot :-Held that on the plamtifts disconta^^^^ 
will, in accordance with the practice prevailing 

in tire Court of Admiralty before the Judicatur? f ’ m Vi-ri ’ 

1 ,„ -oil T- 581 ; 3o W. E. 412 : b Asp. M. 0. 121. 
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tlie costs, unless he might have known that there j Asp. M. C. 301. The Lnvc Bh-a fl P n «a m 

was, apart from the merits, a good legal defence. L. T. 650 ■ 4 Asd M O 4-j- to5’p- / 

T. 519 ; 25 W. 1. 897 ; I Asp. M. C. 52 L. J., ’Am}ui 8 'P D m 

It is a riile in the Aclmiralty Court, where a ^ When both shin/w tn . iv • 

•collision 2 s found to be the result of an inevitable the dama-es are equally cH vidod collision, 

accident, to make no order as to costs, unless it I bears his own costs. The 4r/m Zju7. t? 

ean be shewn that the suit was brought unreason- Jenlitm, I Moore P C Tn 
ably and without sufficient grounds. The Mar- ^6 : L E 1 P C 501** T* T — ’ 

I-.B..P.C.212; In a®co^i^;lU^:;iL"-hoT^^ 

of inevitable accident that each party should pay blame. The General Gordon 63 L T^®l 7 .*r 
Ii’on^ the circumstances of Asp. M. C. 533. ’ J-. i.i7, 6 

dismissed with 

tj costs except so far as increased by respondent 

rn* I The Mceander and'' 'The ''^''' 

^ The case of The Milan (Lush. 388) does not lav 
down any general rule that whenevi om S 
caigo succeed m an action brought by them to 

B. .-sc 

Theltimranf, litigation. . '‘ The circumstances of each particidar 

Costs given against the claimant in a case of SstsZ' given ”~per S^uTv L J ® 

• - -- an mevitable accident. 

* Appeal; 454, notnowfolioW. ^ ^ C. 

event in «“comsion' b? apSaV^heie^irfauIttfoL^I'^-^^^^^^ 

„ , «;:vs;2<i;T.S!5SS 

A'ii.'ilk ’‘Ikrr.ZiSL.JitiTliJ ff 

ft-- Ad;P-o^’’ ’■ 522 i ' 

Mizab^h Teiihns, 4 Moore, P. C. (iir.s.) 435 ; 36 

b w ’■ h ^ 501 ; 16 L- T. 755 ; 4PPea/.. 

‘ ioSrxs? „„ oiSSi a. 

appeals ; appeal dismissed, with cdsS ’ to! S ° 


its own costs. 

tne coiiision, it must have been obvious that 
•collision was an inevitable accident, the court 
will use Its discretion as to dismissing the suit I adher 
with costs. The InnUfail, The Secret, 35 L. “ 

819^; 3 Asp. M. C. 337. 

Where the court finds inevitable accident, the 
general rule is, that each party pays his own 
costs : but the court still holds, and will on occa- 
sion exercise, a discretionary power to condemn 
the plaintiff in costs, - 

•82 ; 9 Jur. (nt.s.) 1330 ; 9 L. T. 348. 

^ VV . Eob. 236. 

"■■ ■■■■■■■■■•("' 

coHisionwvkich wa:. 

Thornleijy 7 Jur. 659. 

Inevitable accident found by Court of 
decision below reversed. 
costs follow^ the c-:nt in 
inevitable accident, unless there 
cumstances, “ 


bemblex in successful admiralty* aimcah tliV 
appellants will have their costs of the aDocal 
Ihe bwansea and The Condor^ or Perkin^ y^TIig 
C ondor, 48 L. J., Adin. 33 ; 4 P L 115 L -r t 
II 2 ; 27 W. E. 748 ; 4 Asp. k! €(* 115^0 
% 47 L. J., Adm. 2 ; 2 P D 

mCo' t S- ; 3 Ak:k: a 

Sts rf pSy 

Action and cross action : judgment both cihtna 
one paity m both actions, and adherence to the 
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appeal by the other party ; the iudaroent beine cnw fho i, , 

affirmed, each party was sentenced to pay his reawnably^n toi^inaTht' pi;operly and 
o^\^l costs. The Suieonia atid The JHclinse iMSh. Pnnrt on? /. m the High 

4-10 ; 15 Moore, P. C. 262 ; 31 L. J., lct£ 201 8 

Jur. (]s^s.) 315 ; 6 L. T. 6 ; 10 W. E. 481— P. G the collision, the iengtli of time 

Judgment of the Court of Admiralty in a 

•cause of collision, which imputed miitual^blame Hia-iV Onm't the 

and condemned each part/ in a moLty ofSTe sf * ^ ^ 

damages and costs, reversed by the iudicial ^ t 

committee upon a review of the evidence and m xi /-r?. colh^^ 

the opinion ‘of the nautical assSsoS m w!/ recovered less than 300^. they 

Singapore and The MeU, i Moore, P. 0. (^8) morp ^ claimed 

271 ; L. R. 1 P. G. 378. ^ S r t 

Where both ships are found in fault in the T^t' J' lif S* 
affixed no costs of dic^fonlch 18fi« 


Lush. 79. aighti wfthoS 

Where an appeal from a judgment in a comsion 3 °°'^’*, . . . 

action that both ships are to blame is dismissed ff ?u * r^over a sum exceeding the amount 
the appellant will be ord3d to pay the cTtstf jurisdiction of the county court in 

the appeal except so far as theyw been he ,bap'w^!-« • • • 

increased by notice given by the respondent under linhS^ivf°* to costs, and shall be 

Orel LVlli. r. 6 (1879), of his intentC to ask ^ unless the judge 

for a variation of the judgment. The Lauretta it- cause is tried shall certify that 

48 L. J., 4dm. 55 ; 4 P. L. 25 ; 40 L. T. 444 ; 27 the “ 

W. B. 902 ; 4 Asp. M. C 118 l Court or m a supei-ior court :— 

Where the Court of Appeal reverses or varies enactment was inconsistent with 

the decision of the courf& Inl ands Sth I3fb3n,TO?r®i ‘i° 
ships in fault, no costs of the appeal or of the tnl-el ““®*’ therefore, be 

comt below m-e given. The m JoTsZrn col 13 repealed Tenaat v. MIU (6 Q. B. D. 

860; The^Mffhor^, mnde,supm ; The Ir?-atoc^, p2a7}fe°lti J '"o 782'^%q'i l3n 

Aj^car, 59 L. J., P. C. 49 ; 15 App. Gas. 37 ; 62 64 L T 641 P 4 ^' ' ® ’ ^ ‘^.B. 293; 

L. T. 331 ; 38 W. R. 481 ; 6 Asp. Jl G. 491_P. C. 

Appeal dismissed %vithout costs because the 

•aj)peliant pleaded the other ship ported, whereas, 

in fact, she caused the collision by starboarding. ddeferenee, 

^ ^'1. uotion of damage was brought by the 


, o vv . n. ,10, . -J ^ ^ue 

. y ^ cf the “ S.” claimed damages by 

VI. M/g/i Court or County Court. counter-claim against the ‘‘ V ” At the 

.incident to the reference The Co^X 

4r “f !n3“ ? 3 (infra) followed. Thl s^^^' 

iivoi inames. in the result the defendants’ 71 ; 5 P. D. 166- 29 W B, l-r 3 - 6 a»„ m^' 
vessel ™s held alone to blame, and the damages 34, n. 123 , o Asp. M. 0. 

aiui *mei^hants!t3rhe^\i?3Hff^ t an action of damage brought by the owners 

IS otblVCot th“ pfahaVT ’S“ pouSoSMSldSeSSI - 

. the dofendaritV and theb- ^blh *if damage proceeded for :— Held, 
xvifK " "^1 ■ , that amount, that the ownei’S of the caru'o on board the T” 

ss “SHSss C 
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rule, entitled to the costs of establishing his] 
claim before the registrar, provided that not 
more than one-fourth of his claim has been dis- 
allowed. The Mary, 7 P. B. 201 : 48 L. T, 28 : 

31 W. Pu 248 ; 5 Asp. M. C. 33. 

Where a plaintifi claimed unliquidated damj 
in respect of loss of the remainder of a season’s solvent, 
fishing occasioned by a collision, and on a refer- ig 
ence to the registrar and merchants, the defendant 
objected to the claim altogether, but the plaintiff 
recovered, being aw^arded less than two-thirds of 
the amount claimed by him as damages, the court 
gave him costs in respect of the reference on the 
ground of the peculiarity of the plaintiff’s claim, 
and without prejudice to the general rule as to 
costs of references. The Gleaner, 38 L. T. 650 ; 9^=17 . 9 ?; tv p " 

3 Asp. M. G. 582. ’ -a/ , Jo VV . h. i 

Where the amount of damage is referred to 
the registrar and merchants, and a tender ... 
made by the defendant but not accepted by the 
plaintiff, if the amount pronounced to be due is 
less than two-thirds of the claim, but exceeds 
the tender of the defendant, the plaintiff is liable 
for the general costs of the reference, but the 
defendant for the costs occasioned by his makin! 
an insufficient tender. The Seine, Swabey, 513 

2 L. T. 340. ‘ ’ 

The ordinary rule, that a plaintiff shall pay 59' r t ' , 

the costs of the reference to the registrar and * 

mei'chants, if their report disallows more than 

claim- is no*, to relaxed, even XXL PASSEXGBR SHIPS 

if he fails m substantiating his entire claim upon 

a question of law only. Th^e Empress Enghvie, QwdiJicaUon, S()4. 

Lush. 138. ’ % Contracts of 'Conreyance.SQQ. 

In a damage action, at the reference, more than iyrant Ships, 873. 

one-third of the plaintiff’s claim was disallowed : Eassaac Erolier, 873. 

the greater part of the items disallowed being 

sums claimed in respect of salvage service rem 1. Qualification. 

dered after the collision : — Held, that the usual -kt -u 4? 

rule should not prevail, and that under the special , f Passengers — Tonnage.] -- Under 

circumstances the plaintiffs were entitled to a sailing ship i& 

their costs. The Berhlce, 0 L. T. 106. a passenger ship because she carries more 

Notwithstanding a general rule that where J^airty passengers, or more than one statute 
more than onc-foiirth of the plaintiff’s claim was P^^ssenger to every fifty tons, if that number 

struck off no costs of reference were given, it ^^^.P^^P^aTion is not made up without reckoning 
Tvas always within the registrar’s discretion to passengers ; and where persons are cabin 

allow the plaintiff his costs. The Amelia, 23 all respects except that of having 

L. T. 544 ; 19 Wh K. 216. And see The WlWamina contract tickets in the form in schedule 

3 P. D. 97. 8ee The Elina, 5 P. D. 237 n ’ ■'^•^™ch ^n its terms applies to passenger shi})s 

The Parana, 2 P. L. IIS ; 36 L. T. 388 : 25 W iV the purpose of estimating 

596 ; 3 Asp. M. G. 399— C. A. * number or proportion, are to be reckoned as 

Claimant ordered to pay costs of reference ; passengers : and unless, without including 

less than two-thirds of original claim iiroved 7, ^7 . number or proiiortion is not made inn 
The Eilcaai E-uMi, 49 L. T. 444: 5 Asp M c' ™ is not a passenger ship. EIUsy. Pearmi 
154. F- • ^ Bi. A El. 431j 27 L. J„ M. C. 257 ; 4 Jnr; 

. There is no hard-and-fast rule as to allowing ^ 

WRTmfS Trade-Befenoe to 

‘wp“" ”ylC 

usually follow the result of the appeal TAe oa board on the voyage 

Mlm'/i Prkioe, Lush. 668 ; The PariFIa, supra. ' cIotJ^ n®™ having 
Where more than one-third of the plaintifi’s Icoive l.i to 

claim was disallowed by the registrar the plain- -i-titl tv itliout having received, a pas- 

tiffs wew condemned in fte coslfof tte reference ‘•*11 

The Kfimni, 32 L . T. 836 ; 23 W R 387 ■ 2 Asd pe ounei' well knew, is good. Bvdrjeim 

M. C. .688. S. P., The sJLlmL .If L. 7 ,?• ; L. R. 9 i E. 


viii. Seeiirity for Costs. 

IVIiere a plaintiff has recently executed a deed 
of assignment of all his property to an assignee, 
oproc i required to give security for the costs 

I ^ i-uiicss he satisfies the court that he , is 
The fact that he is carrying on business 
not sufficient proof of his solvencv% The Eahe' 
Mecfantie, 36 L. T. 183 ; 8 Asp. M. C. 382. 

A defendant in a collision cause making a 
counter-claim for the damage sustained by his 
own vessel, must, if he is resident out o*f the 
jurisdiction, give security for the costs, not 
merely of his counter-claim, but of the whole 
action. The Julia Fisher, 2 P. D. 1 15 ; 36 L T 
^ ^ , 3 Asp. M. G. 380— C. A. ‘ “ 

if he makes default in giving security for costs 
pursuant to order, he will have his counter-claim 
I dismissed. Jlj. 

Wlierc the plaintiff in a collision suit was 
resident out of the jurisdiction, the Admiralty 
Court required him to give security for costs. 
Jhe Sophie, 1 W. Hob. 326; The Volant, I 
W, Rob. 383 ; The Johanna FredeHch, ! W. Rob 
g' 39 ; The Lord Cochrane, 1 W. Rob. 312 ; The 

' j* Co'Mtantine, 4 P. D. 156 ; 27 W. R. 747 G. A. 

The Kemhattle, 54 L. J., Adm. 16 ; 10 P. D. kl * 

5 ; 33 W. R. 318 ; 5 Asp. M. C. 356. ' 


If' 

liiai 
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Bhipping Act, 1854, nor a “passenger steamer” 
within s. 818, so as to require a duplicate of a 
certiiicate of the board of trade to be put up in 


2. Contract op Conveyance. 

Time of Sailing*.]— Where a vessel, bound for 


a conspicuous part of the vessel. v. SoM- L Ti ^ 

LrnorJinn. nr Sovf.hnnvt rJnnr.Hn. ^ tlie Eas t Indies, 13 advmrtused to sail by a 


Steamship not having Certificate carry- 


sage, unless either the time was of the essence of 
the contract, or the delay in sailing was unreason- 


ing Persons other than Crew.] —The respondents Vateji v.' Duf, 5 Car. & P. BGh. 

'were charged that they being the owners of the C., who resided in Ireland, having applied to 
British steamship “ Era,” did ply on the river 0. certain emigration agents in London, respecting 
with certain passengers on board without having passage for himself and family on hoard their 
one of the duplicates of a certificate issued by ships to Australia, received in answer a letter in 
the board of tj’ade put up in some conspicuous which they agreed to convey him and his family 
piart of the ship so as to be visible to all persons a sum of money. This letter was written on 

on board the same. More than twelve persons fiy-sheet of a printed circular, headed “Emi- 

were taken on board the steamer for an excursion ^ration to Australia,” and which stated that ships 
from I. down the i-iver 0. to F. and back. No despatched on the appointed days 

charge was made by the respondents for the use (wind and weather permitting), for which written 
of the steamer, but a gratuity was given to the guarantees will be given.” Then followed a list 
master and crew. The justices dismisse<l the of ships, amongst which the “Asiatic” was named 
case : — Hel<l, that the justices were right, as the sail from London on the 15tii of August, 

steamship was not a passenger steamship within und from Plymouth on the 25th, In anotlier 
the meaning of ss. 803 and 313 of the Merchant cf the circular it was stated. “Passengers 

Shipping Act, 1854. Jledf/c,^ v. Hooker, 60 L. T. Ireland can readily join at Plymouth. A 

822 ; 37 W. R. 49 1 ; 6 Asp. il. C. 386; 53 J. P. 613. ^ieposit of one-half the passage-money to be paid 

at the time the berths are engaged, the balance 
Persons carried gratuitously.]— The Merchant to be paid prior to granting the embarkation 
Shipping Act, 1854, s. 303, defines “passenger” order.” C. engaged a berth on board the “Asiatic,” 
as including any person carried in a steamship and paid the agents a deposit, but no written 
other than the master and crew, and the owner, guarantee was given. The “ Asiatic ” did not arrive 
his family and servants : and “ passenger steamer ” at Plymouth until the 3rd of September, although 
as including every British steamsliip carrying not prevented by wind or 'weather. The berth 
passengers between places in the United King- was kept vacant*' from London to Plymouth:— 
dom ; and in s. 318 provides that no passenger Held, that the statement in the circular was not 
steamer shall proceed to sea, or upon any voyage a mere representation, but a warranty that the 
and excursion with passengers on board, without “ Asiatic ” would sail on the days appointed, and 
a certificate as therein prescribed, and a penalty that as she did not, C. was justified in taking a 
is imposed for offending against the section. The passage on board another vessel, and was entitled 
Merchant Shipping Act of 1876, exempts from to recover from the emigration agents the amount 
these provisions steamshi])B carr 3 iiig passengers of the deposit, and the expenses he had been put 
not exceeding twelve in number. The owner of to by the delay at Plymouth. Crandon v. Har- 
a tug steamer called the “ Flying Hawk,” was 5 Ex. 395 ; 19 L. J., Ex. 340. 

summoned to answer a complaint that a certain 

passenger steamship, called the “Flying PTawk,” Custom as to Right to Carry— Charterparty.] 
of which he was owner, went to sea on the 21st —A charterparty, not amounting to a demise of 
July, 1S82, from Dublin, with more than twelve the ship, provided for the carriage of a full and 
passengers on board, without any Board of Trade complete cargo of lawful produce and iner- 
certificate, and %vit-hout. having a duplicate of chandise. for payment of a lump freight, but was 
such certificate put up in some conspicuous part silent as to the use to which the passengers’ 
of the ship, contrary to the provisions of the cabins might be put Held, that the charterers 
17 & 18 Yict c. 104, S.318, and the39 & 40 Yict. were not entitled to carry passengers^ in the 
c. 80, s. 16. The persons on board' tlie steamer cabins. Shaw v. Altken, 1 Gab, <fe E. 195. 
on the occasion in question, other than the master -No custom exists entirling the charterer under 
and crow, considerably exceeded twelve in num- the above circimistances to cany passengers, or 
ber, and had been invited for a plcasme trip in entitlingtheshipownertohavepasseiigerscarried 
respect of which none of them paid anything, for his benefit. Jlh 

The magistrate having dismissed the summons : ^ .. .r • i i. * 1 . 1 .. 

on a case stated : — Hekl, that the magistrate, if ( . 

he believed the ovidoiic^ should have convicted for Mreghgeaoe-AdmiraltyE^ea3toI^^a,maps.] 
the defeiKlant. Kiddlo v Mddm, U L. E., Ir. 1 ; —A passenger on board the “ Bushire and one 
15 Cox C. G. 379 ’ ^ of the crew^ lost their lives by drowning in con- 

‘ ' sequence of a collision with the “Bernina.” Both 

Refusal to give Certificate — ^Remedy.] — vessels were to blame, but neither of the deceased 

A board of trade surveyor refused to give a had anything to do with the negligent navigation 
certificate for a passenger steamship under the of the “Bushire” : — Held, that their represen ta- 
Mercbant Shipping Act, 1854, ss. 307, 312, 318 ; tives could maintain actions under Ijord Camp- 
the Merchant Shipping Amendment Act,' 1872, bell’s Act against bhe owmers of The “Bmiiina” 
s. 13: — ^Hekl, that the Merchant Shipping Amend- and could recover the wdiole of the damages;, 
ment Act, 1876, ss. 14, 15, provided the ship- s. 2.5, sub-s. 9, of the Judicature Act, 1873, not 
ownei* with a remedy by appeal to the court of being ^pplicg^ble to such actions. 
survey, and that the jurisdiction of the court of JSnmn (B'.0.''BAl5^m.dArmdr(mgfY.Zam:‘asIuro 
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65 : 13 App. Gas. 1 ; 58 L. T. 423 ; 36 W, R. 870 ; dence was also giTCii that, according to the usage 
6 Asp. M. C. 257 ; 52 J. P. 212 — H. L. (E.) on board the steamer, the rights of the passengers 

inter se to berths during the voyage were to be 

liability — Meaning of Words <‘Loss or determined by the way-bill as tinally settled 

Damage”— Passenger’s Ticket] — The personal and sent on board, and that disputes during the 
representatives of a deceased man cannot main- voyage with respect to passengers’ accommoclation 
tain an action under Lord Campbell’s Act (9 & 10 should be decided by the captain or steward : — 
Viet. c. 93), where the deceased, if he had sui'-" Held, first, that the plainti:fi was not entitled to 
vived, would not have been entitled to recover, a direction that he was in possession of the 
The defendants, a steamship company, issued a berth in dispute. Dysart v. 2[ontgomery^ Ir. R. 
])assengers ticket, which contained amongst 8 C. L, 245, 

others," the following condition: — “The com- Held, secondly, that the way-bill, as finally 
pany will not be responsible* for any loss, settled and delivered to the officers on boarcl, 
damage, or detention of luggage under any cir- determined the right to the berth as between the 
cumstances. . . . The company will not be res- pLuntifP and the (lefendant, Ih. 
ponsible for the maintenance of passengers, or Held, thirdly, that tlie jury having found that 
for their loss of time or any consequence arising the way-bill, as finally settled for the purpose of 
therefrom . . . nor for any delay arising out of the voyage, allotted the berth to the defendant, 
accidents ; nor from any loss or damage arising and that he was in possession at the time of the 
from the perils of the sea, or from machinery, alleged assault, he was justified in removing the 
boilers, or steam^ or from any act, neglect or plaintiff, without using iinnecessar}^ violence, 
default whatsoever of the pilot, master or upon his refusal to leave the berth. Ih. 
mariner”: — Held, that the -words “loss or 

damage arising from the perils of the sea,” as Putting into Port during Voyage.] — The cap- 
contained in the above conditions, exenpAed the tain of a ship covenanted to promote the corn- 
defendants from liability for injury or loss of life fort of passengers engaged by the plaintiff ; the 
to a passenger occasioned on the Voyage by the plaintiff covenanted not to interfere with the 
negligence of the defendants’ servants. Haiyh navigation of the ship, and to defray the expense 
V. Royal Mall Steam Packet Oo., 52 L. J., Q. B. of putting into port if it should be necessary for 
640 ; 49 L. T. 802 ; 5 Asp. M. G. 189 ; 48 J. P. the convenience and at the request of the plaiii- 
230 — 0. A. tiff : — Held, that the captain was bound to put 

Injury to Passenger - CoutriTjutory into Port for the oonvemence and at the reque^ 

■KT T J: n cxpeiise of the plaintiff, unless he could 

Negligence.] The owner of a Clyde stejimboat putting in w’ould be dangerous. Corhin 

held liable to a passtmger who nished on to the Bing. 275 ; 3 M. & Scott, 751 ; 6 

gangway after the bow rope of the steamboat n^-r. p a 9 

1 3 T ^ — ec A.T 0.1 i . 


xue water ana Accommodation and Provisioas.J-There was 

vi roq" ™ agreement under seal for the use of cabins 

Myell y. M. Bl. & El. 899, supra, col. aoSommodations for passengers in a ship, a 

* covenant on the part of the captain, to permit 

County Court — ^Admiralty Jurisdiction — Oar- ^^-nd suffer the hirer to stow away the baggage of 
riage of Passengers’ Luggage.]— Passengers’ the passengers in a part of the hold : — Held, that 
luggage carried on board a ship is not “.goods ” this, in connection with a covenant to promote 
within the meaning of the County Courts comfort and convenience of the hirer and his 

Admiralty Jurisdiction Amendment Act, 1869, passengers, 

and consequently the act does not confer juris- "" 

diction to try a claim arising out of the loss of the cleariin 
such luggage, a.s a court having admiralty juris- 
diction. Reg. V. City of Londo)i Court Judge. 

53 L. J., Q.'B. 28 ; i2 Q, B. D. 115 ; 51 L 
197 ; 32 W. R, 291 ; 5 Asp. M. G. 283. 


, fairly imported that there should be 
some demand or request made by the hirer for 
' ig the space agreed on. Ih. 

A covenant to keep up a supply of the neces- 
sary and usual quantity of water, for the use of 
X; the passengers, is not broken by a deficiency for 
a short time, occasioned by the unusual length of 
the %^oyage. Ih. 

Eights of Passengers as to Berths.] — In an In an action against a ca.ptain for not furnish- 
action, in which one of the questions between ing good and fresh provisions to a passenger on a 
the ])arties was, whether the defendant was voyage, the jury must be satisfied that there was 
justified in expelling the plaintiff from a berth a real grievance sustained by the plaintiff, and 
, in a steamer, it was proved that the plaintiff there is no right of action unless he has really 
placed ■ his coat upon the berth while it was been a sufferer ; for it is not because a man does 
vacant, afterwards applied, at the office of the not get such a good dinner as he might have had 
company to which the steamer belonged for the that he is therefore to have a right of action 
purpose of engaging the berth, and caused the against the captain who does not provide all that 
company’s clerk or agent, then in attendance at he ought. Young v. Pewson, 8 Car. & P. 55, 
the office, to enter the plaintiff’s name on the 

way-bill opposite the number of the berth, but Authority of Captain over.]— A declaration on 

that the defendant, having also applied for the an agreement to carry the plaintiff in a ship to 
same berth, another agent or clerk of the com- a particular place alleged as a breach, that the 
pany altered the way-bill by insetting the defen- defendants by their agent, caused him to be dis- 
dant’s name opposite the, berth, and allotting embarked at an intermediate point, and by their 
another one to the plaintiff, and that the plaintiff, agent caused the disembarkation to be conducted 
. upon returning to the berth in- dispute, after the in a scandalous, disgraceful, and improper 
; steamer had startetl, found the defendant’s ser- manner, whereby, and also by cohtemptuoas 
'-•-.I vant- at the -door, v^hoTelusbd.tp'aUowdntn'to usage and insulting language addressed to the 
The plaintiff plaintiff by 'the agpnt In effecting 

I *herthu and ^ was remdv^d 'lEvi- barkation, tlie^ plaintiff sustained damage:— 
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Held, a good declaration.' v. BraitU- latter class of passengers. Swrdet v, Bnydie. S 

8 Jur. 8 / 0 . ante, col. 81. Camp. 263, 

Held, secondly, that the judge rightly received 

evidence of the language of the captain in putting Uen for.]--The master has a lien on the 

the plamtiif on shoie, in which he described him luggage of a passenger for his passage-money, 
as being a pickpocket, and belonging to the swell Wolfr. Summer,, 2 Camp. 631 ; 12 E. E. 7 ( 54 . ^ 

-j, ,1 X XU *1 - 1 x 1 But he has certainly no lien on the passeim-er 

Held, thirdly, that the pdge nc,-htly du-ccted himself, or the clothes which he is aotuAllv wcar- 
thc jury, that the defendants were responsible inoj, when ho is about to leave the vessel. ‘ Ih. 
for any injury naturally resulting from the acts 

of the captain when acting as their servant ; Capture-Condenmation as Brise.l-a’ho 

and that the plaintifi: was entitled to tair com- «.» j jjy 

pensation for the injury clone to him in being ® “if 1 ? df lus 

put on shoi'o at the intermediate place, so far as h.j Hemeiaiato llushnig, 

Conduct unbecoming a gentleman, in the strict ,f "if ‘1’, war, and brought into Eng- 

sense of the word, will, it seems, justify a cap- f trei, ^ nf 

tain of a ship in excluding a passenger from Ihe .limned and \ """f 

cuddv table, whom he has engaged by oont)-act j.v„ .u-, ’ . , ^ I, ‘ 5 '’ ^ ^ 

ta, 1. Ataci ‘as,: i‘s's&s 

towahs the captain, the captain may exclude rati Utamls"! thrsMpkarS^^^ 

’ ■' p. Ilf'"/! fi, tained for nou constat, but that the ship might 

The captain has absolute control over the pas- be condemned and the freight decreed to the 

sengers in piyat is necessary to the safe and captom. .Muloyy.Baohm-, f, East, 316; 1 Smith, 

proper conduct of the vessel, but the exercise of 4.47 • 7 E E 704 j ? > 

such power in each instance : is defined and ‘ ’ * ‘ 

limited by the necessity of the case. Khig v. mortgage of SHp.]-la an action to re- 

Fimillin, I oi'o^Vn t’ 7~ passage-money brought by mortgagee of a 

f ."S ’ ship akinst mortgaior, which pisage-money had 

X • -u XI -x X • 1 received, by the inortiragor, as part of the 

The captam has authontyto exerc.se so much earnings of the ship before the mortgagee took 

"If"''*'”"? i°w Vw T possession of the .ship; — Hold, that the mortgagee 

.Aldworfh.y.i,tew,nt,i t . ; U L. 1.862. JT^uld not recover. Ifm* v. 7 C. B. 

To imprison a passengei- m his cabin for .seven (^.s.) 340 ; 29 L. J., C. P. 194 ; 6 Jur.(N.S.) 732 ; 

days tor alleged insolence to the captain person- 2 X T 626 • 8 W E 295 \ ^ > 

ally is an excess of such power, and an action for • • ’ 

the false imprisonment will lie. Ib, 

Insurance of .] — A policy of insurance 

Passage-money— Commencement of Voyage.] was effected upon the passage-money of emi- 
— Where an agreement was made to carry a pas- upon a voyage from Liverpool to Boston 

senger on board ii ship from London to the West ^i^^dnst the perils of the sea. At the end of the 
Indies, the passage-money to be paid in Loudon policy was a memorandum, “ On passage-money 
before the commencement of the voyage ; and emigrants, subject to pay a loss jiro rata, and 
the passenger put his baggage ou board in the subject to the clauses and conditions under ss. 47 
Thames, meaning himself to embark at Ports- yol of the 15 &: 16 Viet. c. 44, and against these 
mouth ; and the ship was lost going round to only” : — HekI, that the policy extended to 

that place ; the passage-money could not be expense occasioned by the perils insured 

recovered back. GUla^i v. Sim_pkui. 4 Camp, against, which were thrown upon the shipowners 
241 : 16 E. E. 784, ^7 die enumerated sections ; but not to 

Aliter, if the aereenient had been to Cxurry the the expense of maintaining the passengers during 
passenger frora Portsmouth to the West Indies, the detention of the ship at a foreign port for 
jj;,^ ^ the purpose of repairs, the ship afterwards com- 

pleting the voyage with the. passengers on board, 

Ship's OflBlcers-— When entitled to.]— If such expense " being cast upon the owners by 

.a captain of an .East Indiaman dies at the outward s. 32. 11 iUi, v. Coolie, 5 El. & Bl. 641 ^ 25 L. J., 

•port, after having contracted to bring home Q* B* 16 ; 1 Jur. (ly.S.) 1164; 4 W. E. 54, 
certain passengers and laid, in a certain quantity , 

•of stores for the homeward voyage ; and the chief Expenses of forwarding Passengers to Besti- 
matc, succeeding to the command, brings home' nation,] — By 15 & 16 Viet. c. 44, s. 49, if any 
these and other ])assengers, and provides' further passengers of any passenger ship shall, witliout 
^stores for their subsistence during the voyage ; any neglect or default of their own, find them- 
tlie captain’s representatives are .entitled to the selves within any foreign or colonial port other 
passage-money of the passengers with whom he than that at which they have contracted to lanti, 
had contracted, and the mate to that of the and the master of the ship shall decline, or omit 
•others ; the representatives being liable to him within six weeks thereafter, to forward or carry 
for the portion of the stores laid in by him con- them on to their original destination, . it shall be 
sumed by the former class of passengers, and he lawful -for the governor' of the colony; to forward 
’be&ig’ llAle to i the .representatives for the.por^ suOh ^passiengeJS; 'desiimtidntj 

iten;'pfy'the',chptnih’s stores consumefl by the By 50 “the exipehs^sdi^oiirrt^mndertihis’ section 

'fV'i ‘ ' ■ • ' -vlj;! 28— ^2 ■ 
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shall become a debt due to the crown from the passenger from^ Durban to London by the defen- 
owiier, charterer and master i — Held, that a dants ship received a ticket, which purported to* 
policy' of assurance by the owners against all be a receipt for the passage-money. On the 
liabilities, to which thev might become by perils margin of the ticket were the words '“Issued 
of the sea liable under thek sections, covered a subject to the further conditions printed on the 
liability for expenses incurred by the captain back hereof,” and on the face of the ticket there- 
in forwarding, without the intervention of the was written and printed matter which the 
governor, and before the lapse of six weeks, })as- passenger saw, Init did not road. 1 here was 
kmgers who were in a colony to which they also this clause, The owners do not hold tbem- 
were not ultimately destined, in consequence of selves res[)onsiblG for any loss, damage, or deteri- 
the loss of the ship in whicli they sailed, (rflmn tion of luggage under any circumstances,” and 
\\Bru(lf(.mL 4 El. & BL 58(1 ; 24 L. J.,Q. B. 159 ; on the back there was an imlorsement, “ (Jon- 
iJur. (Js-.S.) 520 ; 3 W. E. 183. ditions and Eegalations,” one of which was that 

“it is hereby agreed by the person holding this. 

Loss of Lnggage-IiabiUty of Owners,]— A ticket that the o\vner.s "will not be liable in any 
passenger br .steamer from America paid for W fm' the luggage of passengers unless the 
Md received a passenger ticket from the agents passenger choose to pay Is. per pubic toos for 
of the ownere, containing a condition exempting uggage put under the owners charge.^ ^ A 
the owners from liability in ease of loss or deten- box, part ot the passengeis luggage, containing 
tion of the ship by accidents of navigation or ™oaey, jewellery, and papers, was during the 
perils of the sea, ‘and from responsibility for voyage sto en, it was supposed by one of the 
luggage, goods, or other description of property, crew ;-Held, that the terms and conditions. 
unless°bms ot lading had been signed therefor ; on the ticket constituted the terms of the oon- 
— Held, that the latter condition not having tract between the passenger and the shipowner ; 
been observed bv the passenger, he could not re- that the passenger ought to have known that 
cover for the loss of his luggage, though the loss there were conditions, and that he had, under 
w'as caused bv the ship iiaving been wrecked the circumstances, reasonable notice of tlie con- 
owing to the negligence of the iTaptain. Wilton ditions, and was bound by them, although he had 
Y.Jioual Atlauth Mail Steam Naciqution Co., not read the same, and that he could not recover 
10 C. B. (II.S.) 1.13 ; 30 L. J., C. P. 369 ; 8 Jur. from the shipownere Held also, that, apart from 
232 ; 4 L. T. 706 ; 9 W. E. 748. special contract, the passenger was disentitled 
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Contracts to Equip,] — The defendant being 
under contract with the owner to supply and lit 
an emigrant ship wdth everything comprised in 
the commissioners of emigrants’ schedule, to the 
tniii'e satisfaction of the surveyor to such com- 
missioners, the plaintiff contracted with the 
defendant to (lo part of such work, viz. he 
undertook “to lit up the between -decks of the 
ship for government emigrants, to provide all 
materials and labour viz. all plumbers’ and 
joinei\s’ work, for 15,s-. per statute adult ; the whole 
to be done to the satisfaction of the emigration 
commissioners.” The plaintiff erected many more 
berths in the vessel than she was measured to 
carry according to 1<S ck 19 Viet. c. 110, and 
several of the berths had to be taken down, and 
some of them to be rebuilt and altered, by the 
plaintiff, by the order of the emigration com- 
missioners. By the like order other work, in the 
nature of ship’s fittings, w^as done by the plaintiff’, 
such as making a ventilator, deck lights, and a 
.schoolmaster’s cabin : — Held, that the defendant 
was only liable to pay the plaintiff at the rate of 
155 . per statute ailult for the number of berths 
by which the ship was allow^ed by the commis- 
sioners to go to sea, and that he was not 
responsible for any further sum in respect of the 
other work done by the plaintiff under the order 
of the commissioners. Lohson v. Hudson^ 1 C. B. 
(JT.S.) (552 ; 26 L, J., 0. P. 153 ; 8 Jar. (N.S.) 216 ; 
.5 W. B. 308, 

Buties of Emigration Officer.] — An emigration 

0- fficer, appointed under 15 A 16 Ah’et. c. 44, was 
justified in refusing to certify that the require- 
ments of the statute had been complied with, if 
he, acting borul fide, deemed that the quantity 
of caj'go on board a passenger ship was such as 
to endanger the safety of the ship, although 
none of the articles expressly })rohlbited by s. 26 
were on board, and although his objection was 
not to any specific articles on board, but solely 
because the ship was too deep in the water ; and 
if an action was brought against him for refusing 
his certificate under such circumstances, he was, 
by s, 81, entitled to have the verdict entered for 
him. Steel v. SeJto}}iI)en/^ 3 G. L. B. 302 ; 4 
EL A Bl. 620; 24 L, J., Q. B. 87; 1 Jur. (K.S.) 679. 

The lOth section did not apply to such a case. 

JA 

4. PASBAaE BEOKEB. 

Passenger’s Contract — “Passage Broker” — 
Person who “ receives Money for or in Eespect of 
a Passage in any Ship.”] — -A “passage broker” 
wfithin the meaning of s. 341, sub-s. 1, of the 
Mei'chanfc Shipping Act, 1894, is one who sells or 
lets a passage in a named ship to commence at a 
-definite time for a sj^ecified 'vojmge. A person 
who by way of business, agrees to place farm 
impils in the colonies in consideration of a lump 
.sum which includes ship’s passage fare, but with- 
out specifying'any particular vShip, and who out 
of that sum subsequently pays for and obtains 
from a duly qualified passage broker a contract 
ticket for a second-class passage in a particular 
ship, is not a “passage-broker” within the 
meaning of s. 341,. sub-s, 1, of the act of 1894; nor 
■ is he a person who “ receives money for and in 
, respect of a passage in any ship” within the 
meaning ' of s. 320, sub-s. 1, of the same act, 
Morrm v. Ilowdeii, 66 L. J., Q. B. 264 ; [1897] 

1- 'Q. 9';,S78-; ,76 L,’TVM56: 45 W- li,- 221'-; ,61. 
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1. Wj^eeJi Triquirtes^ 874. 

2. Marine Board Inquirien. 876. 

3. U?iseaicorthy Ships, Detention, 877. 

1. Weegk Ixquiries. 

Decision of Judge given in open Court— 
Reasons.] — The decision given by the judge 
after an investigation into a casualty dealing 
with the certificate of an officer must be given 
in open court, but need not be accompanied by 
reasons, and if he gives reasons tbe officer is not 
entitled to a copy of the shorthand- writer’s notes 
of those reasons, for the purpose of an appeal. 

The Xestrel, 6 P. D. 182 ; 45 L. T. Ill ; 30 W. R. 

182 ; 4 Asp. M. C. 433. 

Jurisdiction to suspend Master’s Certificate.] 

— The jurisdiction to suspend the certificate of 
the master of a ship has not been extended by 
the Merchant Shipping Act, 1876 (39 A 40 Viet, 
c. 80), ss. 29, 32, to cases not within ss. 242 and 
432 of the Merchant Shipping Act, 1854 (17 & IS 
Viet. c. 104) ; and therefore where an inquiry 
into the stranding of a ship where no damage has 
been done is held by a wreck commissioner under 
s. 32 of the later act, he has no jurisdiction upon 
such inquiry to suspend the certificate of the 
master of the stranded ship. Story, EiV. parte, 

47 L. J., Q. B. 266 ; 3 Q. B. D. 166 ; 38 L. T. 29 ; 

26 W. R. 329 ; 3 Asp. M. C. 549. 

A shipping casualty must be actually caused 
or contributed to by the master to enable the 
court of inquiry to suspend liis certificate. The 
Arizona, 49 L. J., Adm. 54 ; 5 P. D. 123 ; 42 L. T, 

505 ; 28 W. R. 704 ; 4 Asp. M. C. 269— C. A. 

An error of judgment on the part of the 
master of a vessel at a moment of great difficulty 
and danger does not amount to a wrongful act or 
default, within the meaning of the 242nd section 
of the Merchant Shipping Act, 1854, so as to 
justify the suspension or cancellation of the 
master’s certificate. The Famenoth, 7 P. D. 207 ; 

48 L. T. 28 ; 5 Asp. M. C. 35, infra. 

— — Appeal.]- — ^Where a court of inquiry into 
a shipping casualty, held under the 8th part of 
the Merchant Shipping Act, 1854, orders the 
suspension of a master’s certificate, in pursuance 
of the powers given by the 242nd section, of the 
same act, and^the 23rd section of the Merchant 
Shipping Act, 1862, the court of appeal, having 
jurisdiction under the Shipping Casualties Inves- 
tigations Act, 1879, will on appeal consider the 
evidence on which the judgment of the court of 
inquiry proceeded, and will reverse the judgment 
if the evidence is insufficient to justify the sus- 
pension of the certificate. Where a court of 
inquiry ordered a master’s certificate to be sus- 
pended, and the only ground on which the deci- 
sion could he supportecl was that serious damage 
to a ship had been caused by the wrongful act 
or default of the master, within the meaning of 
s. 242 of the Merchant Shipping Act, 1854, 
sub-s. 2,, and on appeal it appeared to the court 
of appeal that there was no evidence that the 
damage had been caused by the wrongful act ox ,, 
default of the master, the court of jjppeal reversed 
the decision, and restored to the master his 
certificate. The Arizom, sugmp' ^ ‘ 

, — — Who may Appeal ]-y-A shipowner,' who : 
ha^ 'appeared parhy] at.ffhe-ffiOaiini: of hn^.V 
Ifinvesffgatibn 'Unfe.thfe, merchant, shipping act#' ' " - 


It 


j ■■ ' 










into the circumstances atteiuling the loss of a inquiry as to the stranding of a ship, and suspen- 
ship owned by him, has no right of appeal, not- sioii of the master’s certificate allowed, on the 
withstanding that the tribunal investigating the ground that proper and necessary evidence had 
case has given a decision suspendingtlie certiiicate not been placed before the court below. Turner 
of the master of the ship and condemning the v. Board of Trade. 22 Ct. of Sess. Oas. (dth ser.) 
shipowner in costs. The Golden Sea., 51 L. J., 18. 

Adm. 64 ; 7 I>. D. 194 : 47 L. T. 579 : 30 W. II. 

812 ; 5 Asp. M. C. 23. Master leaving* Bridge — Instructions to Mate 

The wreck commissioner having been requc 5 te<l — Procedure— Questioning Master, ]— See II ahvn 
to hold an investigation into the loss and aban- v. Board- of Trade, 19 Ct. of Sess. Oas. (4t]i ser.) 
donment of a British ship, found that the loss of 1078. 

the ship was due to certain imiu'oper ballast ^ ^ 

taken on board, her at an English port liaving y Suspension of Certificate.] A master 
been converted into mud by mixture with the l^ft the bridge whilst his ship was proceeding 
water made bv her during ‘the voyage, and so through a narrow channel to call the second 
choking the pumps that tliev could' not be used, mate. The first mate was left on the bri<Ige 
wdierebytheshipfoundere(l,andforthesewro 2 ig-- Held, that the master’s certificate was properly 
fui acts and defaults suspended the certificate of suspended. Ewer v.^ Board of Trade, 7 Ct. of 
the master of the ship for three months. The 
master appealed. The probate, divorce, and 

adniiraity division being of opinion that the ITavai Inquiry into Conduct of Captain.] — 
evidence before the wreck commissioner estab- When an inquiry is instituted under the Mer- 
lislieil that the master had authority from his chant Shipping Acts into the conduct of a cap- 
owner to provide ballast for the vessel without tain, the court may proceed with the inquiry,, 
restriction as to price, and had been aware of although the board of trade has no charge to> 
the character of the ballast which she had taken make against the captain. Minto, Ex parte, 35. 
on board, and that the carrying of such ballast L. T. 808 ; 25 W. E. 251 ; 3 Asp, M. C. 323. 
contributed to her loss, dismissed the appeal with 

costs. Ih. Eefusai to order Ke-hearing — Appeal,] — A 

1 refusal by the board of trade to grant a re-hear- 

FrestEyideEce oa Appeal. ]-On a ship. , investigation into thi condnet of a. 

I*. « T it_=sacsu'ed to adduce oe?tiiicated officer is not a decision within 42 ir 

7-1 7 "“f fa “Ppf ‘tS Tict. c. 72, s. 2, sub-s. 2, and therefore no 

® a-PPeal lies tvom it to the admiralty division 

of the high court. n,e Ida, r,n L. J., Adm. Vo 

207 . i8 T* f ^ 11 P. D. 37 ; 54 L. T. 497 ; 34 W. E. 628 ; 6 Asp. 

207 ; 48 L. T. 28 ; o Asp. M. C. So, supra. M 0 57 >2 

Procedure oa Appeal.] — The court yvlien 

hearing an appeal will look to the report and the Refusal to Institute Inquiry— Poreign SMp.} 
annex thereto. Observations on the admission —A refusal by the board of trade to institute an 
of fre.sh evidence on appeal and on the admissi- inquiry under 17 & 18 Yict. c. 104, s. 512, is not 
bility of evidence of experts where the court is a condition precedent to an action in rem against 
assisted bv assessors, supra, col. 874. a foreign ship— Per Butt, J. The Vera Cruz, d 
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Cancellation of Certificate — Power of Board of Poreign Skip — Overloading.]— An order in 
Trade — Local Marine Board.] — The board of qonncil under s. 37 of the Merchant Shipping 
trade remitted a case under s. 471 of the Merchant Act, 187(), is not needed to enforce the provi- 
Shipping Act, 1894, for inquiry to a local marine sions of ss. 13 and 84 of tlie act relative to the 
board, who reported that the charge was proved, detention of a foreign ship which has been over- 
and advised that the certificate should be sus- loaded in a port of the United Kingdom, and is 
nended, but stated that they had no power to do unsafe to put out to sea. Chalmerii v. jSco2)(^nicJh 
so : —Held, that the local marine hoard was a 61 Ij. J., M. G. 117 ; [1892] 1 Q. B. 735 ; 6G L.T. 

court” within s. 470 (b) and had the power ; also 848; 40 W. R. 477; 7 Asp. M. C. 1 71 ; 56 J. P. 521. 
that the board of trade had not the powder. Board 

of Trade v. Leith Local Marine IL)ard., 24 Ct. of Damages— Want of Reasonable and Probable 
Sess. Cas. (4th ser.) 177. Cause— Injury to Reputation as Shipowner.] — 

The Merchant Shipping Act, 1876, by s. 6, sub- 
o s, 1, eiiacts tfaut thc boaixl of trade may, if they 

8. UisSii.AWOiirHY bHiPb, Deieniion, reason to believe, on complaint or other- 

Detention and Survey by Board of Trade.]— wise, that a British ship l.ying in any port in the 
In oi’der to justify the board of trade in taking United Kingdom is unsafe— that is to say, is, by 
proceedings under the Merchant Shipping Act, reason of (amongst other things) overloading, 
1878 (86 & 37 Viet. c. 85), s. 12, it was uimeces- linfit to proceed to sea without serious danger to 
sary that either the complaint as to a vessel or human life— provisionally order the detention of 
the rep>ort from surveyors should state in express ship lor the purpose of being surveye<l ; and 

terms that she wasNinable to proceed to sea s. 10 provides that if it appears that there 

“ without serious danger to human life ” ; it was was not reasonable and probable cause for such 
sufficient if it appeared from the facts therein detention, the board of trade shall be liable to 
respectively mentioned that she was in that con- pay to the owner of the ship “his costs of and 
dition. Lewis v. Orat/, 45 L. J., 0. P. 720 ; 1 incidental to the detention and survey of the 

0. P. U. 452 ; 84 L. T. 421 ; 3 Asp. M. C. 136. ship, and also compensation for any loss or 

‘The plaiiitk was the owner of a British ship damage sustained by him by reason of the 
named the “ L.,” which was at the British port of detention or survey ” Held, that a shipowner, 
S., and was intended to be employed in the whose ship has been detained under s. 6, sub-s. 1 , 

foreign cattle trade. Certain surveyors of the cannot under s. 10 recover damages for injury to 

board of trade reported in doubtfuf terms that his reputation as. a shipowner by reasem of the 
owing to her unusual proportions the “ L,” was an action of the board of trade in detaining^ the 
unsafe ship. The board of trade thereupon ship. Dixon v.^Calerg ft ^ 61^ L. J., Q.^ B. o29 ; 
ordered the “ L.” to be provision ally detained. A [1892] 1 Q, B. 458 66 L. T. 5 54 ; 40 M. R. 598 ; 
court of survey was held as to the condition of -^sp. M. C. 161 ; 50 J. P. 388 0. A. 

the “ L. ” and the members thereof reported that . . Bar—Chane-e of Venae 1— 

the “ L.,” was not unsafe, and that she ought not „ . Vi ic , ^ 

to have been detained. The “ L.” was accordingly the Grown Suits Art Ibto s. 4b whore in 
released. The plaintifE then brought an action cause m winch the attorney-general is 

against the seoJetary of the boaril of trade to entitled on behaU ot the crown to demand as of 
recover compensation for the loss to him by right a tnal at bar he states to the court that ^ 

reason of the provisional detention. At the trial 'ihnil ^Ihinrn.Tlie'vpmie 

it was admitted that the “L.” was a safe ship, 

The judge in substance directed the jury to v in viefe ^ bi 

consider whether it was reasonable in the board 11®, - S 1’ t 1 ’ , £ l! 

4it T -Pz-vsK nitivt-r/’i-tr 4- o t»ll6 SOClGtcll V Ol tilG DOQjI cl OX XO ItCOVCl 

lay at S., wlhich would have been apparent to a h"f,,.51“l'tharitht1o^^ 

person of ordinary skill on e-vamining her and " county wherein he elects to'^Lve the action 

inquiring about her, would have given him ,1 T 

reasonable and probable cause to suspect her f, t, ...j . , rp via . ir/’w' b I,’. « 

safety and to detain her for survey and inquiry. \ A ¥ = p ^ 

Tlumjmn v. I'amr, .51 L. .J., Q. B. 534 ; 

9 Q, B. 1). 372 ; 47 L. T. 117 ; 4 Asp. M. C. Detention by Board of Trade — Ship sold to 
662— C. A. Voreimer— 86 & 37 Viet. c. 85. s. 12.1— TTntil 


Indictment for sending Unseaworthy Ships to 
Sea.] — A man was tried and convicted under 
84 & 85 Viet. c. .UO, s, 11, for sending a ship 
to sea in an unseaworthy state, upon an indict- 
ment which did not aver either that he knew 
of her being nnseawortiiy, or that he had not 
used reasonable means to make her seaworthy : 
—rHeld,' first, that the. indictment need not aver 
that the accused knew the ship to be in an 
unsea-worthy state. Beg, v. Freeman^ Ir. R. 9 

.Held, secondly, that the indictment need not 
contain averments; negativing the use of reason- 


XXIII. -WHARETNaER, 

1. Lamdhng a7id Shlpgying Bonds, 878, 

2, Olstrvotmito or hj Wharf, 879. , 


and SErpp'ire‘‘^Hbt)w: 'v;*' 

. Bonded.^t^ods— Duty to R€ecive.]---The Uondbii.: 
' Hock 'iPhmpWt ^ from. ,the 

trnwry'-'ufider, ',132, aBowang, 


able, means ta make and keep the ship seaworthy. 

' v; ' ' 'i.'Vr'r V V,, ■■ : 


t, >,,1 I' V 
; ' ' ^ J ^ t 
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importers to deposit "wmes upoa their premises the ridge and was damaged : — Held, that the de« 
wirhoiit paying duty, are bound to receive such fendants were liable. The CiJilllopc.khOJ.i.^.^Adm. 
good.s for a reasonable charge. Alhmtt-w lrtglis^ 28; [1891] A. C. 11; ^>8 L. T. 781; 39 W. B. 
i2 East, 527 ; 11 E. E. 482," 341 : 6 Asp. M. C. 585 ; 55 J. P. 357 — H. L, (E.) 

Sufferance Wharfs.] — The acts relating to Vessel Grounding and Eeceiving Damage 
landing goods at a sufferance wharf are for the Alongside Jetty™-Liability.]—The defendants, 
protection ot the shipowner. Barber v. Meyer- wharfingers in the Thames, in consideration of 
steln^ 39 L. J., C. P. 187 ; L. E. 4 H. L. 317 ; 22 charges for landing and storing cargo, allowed 
L. T. 808 ; 18 W, E. 1041. the plaintiff to discharge his vessel at their jetty, 

. , alongside which the vessel groum led at low water. 

^Delivery by Wharfinger to Mate of Ship.] — xhe bed of the river was vested in the Thames 
W here goods are to be carried coastwise, and the conservators, and the defendants were not aware 
usage of the wharf is to deliver them on the whether it w'as even and fit for ships to ground 
wdiarf to the mate of the ship ; if they are on. Tlie vessel grounded and receiverl (lamage 
<lelivered to the mate the wharfinger s respon- owfing to the river bed being uneven .-—Pleid, 
sibiiity is at an end, and he is not liable though that the defendants were liable, as they must be 
the goods are lost from the wharf before they are taken to have represented that they had taken 
shipped. Cobban Y. "EispAl ; SR. li,S2o. reasonable care to ascertain that the river bed 

alongside their jetty was fit for a ship to ground 

Trover—Acknowledgmeut by Wharfinger as on. ^The Moorcock, 58 L. J., Adm. 73 ; 14 P. D. 


Ill 
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aiiisance, if lie could have conveniently navigated j 2. Pts}\% Harbours and Lighthouses. 


the river without injury to the wharf. Lacies y. a. Piers, 886. 

Petley. ir> Q. B. 276. b. Injury to Piers, 889. 

0 . Obstruction to Harbours, 890. 

Wharves and Q,uays — Exercise of Private 4. Tolls. Dues and Metages, 896. 

Bights over — Obstruction of Public Traffic.] — 3. Lochs. 

By a special act of 1840 trustees were appointed a. Beparation and Regulation, 903. 

for the management of a certain harbour. 8ect. h. Tolls and Dues, 906. 

53 of the act authorised the lord of the manor, c. Liability of Dock Coinpanies, 90S. 

•or the owner of land situate within or adjoining 4. Duties of Dockmasters and others, 913. 

to the harbour, amongst other things, to lay 
down railways over the quays, roads and works, 

but so as all such railways should be constructed 1. Ports. 

of such height and in such form as should not 

in any manner impede or interrupt the general a. Grenerally. 

public traffic of the port, or the free passage to ' b. i ^ , 4 . 

irad from the same; and railways so to be . Creation.]— A port may be created m modem 
erected or made were (subject to the aforesaid times, with a right to receive a^port duty f rom all 
restriction) to be wholly excluded from the 

jurisdiction of the trustees, and be the private ^ ^ *' ^ C. M, ck R. 8/ / ; o 

property and for the sole and exclusive use of L. J., Lx. iL ^ ^ 

the person or persons upon whose land the same . It's '! entitled except where vested 

.should stand or be nlaced. and hisor theirassigns. interfered with, to create a port 


1. Ports. 
a. Grenerally. 

Creation,] — A port may be created in modern 


property and for the sole and exclusive use of -Lj. u., jix. ^ ^ 

the person or persons upon whose land the same . It's '! entitled except where vested 

should stand or be placed, and hisor theirassigns. interfered with, to create a port 

The lord of the manor was the owner of lands for the lyiding of goods, and to as^sign its limits, 
adioining the south side quay of the harbour, though the soil is iii a subject i and such creation 
Tenants of the lord of the manor having pro- good consideration for the receipt ot potty 
ceeded to lay down two lines of railway from customs and port dues throughout the port so 


-on the ground that they would impede the general ' 

public traffic of the port :-Held, that the main . The owners in foe of the manor of Whitstable, 
Object of the act 4as to beneht the persons man. action for anchorage dues, claimed in re- 
frequontiug the harbour, and that any railway spect of a vessel o.^ting anchor on a certain 
laid on the south side of the quay must be con- anchorage-ground situate wi hm the sea below 
structed in such a way as not by its construction Jew- water mark, adduood evidence that the tolls 
or its natm-al and nooessary user, in any manner immemorial ; that 

to impede the fair public rtaffic'of the port J^ey kept buoys, beacons and Jights to mark the 
Held, also, that, as the dofendauts- railway did hounds between the oyster beds and the .anchor- 
so impede the traffic, the plaintiffs were entitled »ge ground ; that \\hitstable, before and since 
to an injunotion, and to an order for removal of tfme of legal memory, had been mentioned 
such railway. Ztnvtlwrv. Cuvwen, 68 L. T. 168. documents as a port; and that m 

^ ancient times there was a place withiii, the manor 

Navigable Eiver— Obstruction— Injunction.] tlie unlading of merehandise :— Held, that 

—The owner of a wharf on a navigable river the , anehorage dues had a egal origin, _ the 


•ch'ove piles into the bed of the river diminishing 
by three feet the navigable breadth of the river : 
— Held, that an injunction should issue.^ Att.- 


existence of a port being established. However 
commodious a place may be for vessels, it will 
not therefore become a port, the establishment 


drVi. y.4l-,Vi/! L. K. a Ch.423; 29 L. T.'tIG ; 2 of which must be by authority of the mown ; but 

A M O 01 i) 0 \ evidenceottramcmrespectottollsotmerchan- 

"P* ^ * dise being taken, of a place being mentioned as 

Eightto Navigate— Private rishery.]—Aship- ^ port in early documents, and of natural con- 
owne- is entitled to use a navigable riA for the figuration tavourable to the formation of a port, 
purposes of navigation, although in so doing he l^stity an inference of fact that a port did exist, 
mav iuterft'TR with a nrivate riuht of fisheiw, Fitremany. JihitstahU tee ridii’n), h. E. 4 


may interfere with a private right of ^ fishery, 
providing he does not act wantonly or maliciously. 
Anon.^ 1 Camp. 517, n. 


H. L. 266 ; 21 L. T. 804 ; 18 W. R. 104(5. 


;.] — The powers of the board of 


Limits of Ports.] — The powers of the board of 
Damage to or by Graft alongside Wharf.] — trade under 16 & 17 Yict. c. 107 (Customs Con- 
See Lalton v. Lentvn, ante, col. 696. solidation Act, 1853), and 25 & 26 Viet. c. 69, s. 1 7 

(The Harbours Transfer Act, 1862), to ap],>oint 
-Bights of Wharfinger over the adjacent Bed of ports and declare the limits, are not limited to 
the Biver.] — See Macey v. 3Ietropolitan Board of revenue purposes only ; nor are such powers con- 
Worlis, 3 N. R. 669 ; 33 L. J-, Cli. 377 ; 10 Jur. fined, to ports in their merely geographical sense. ■ 


(H.S.) 333 ; 1,0 L. T. 66 ; 12 W. R, 619. 

Damage to Ship through inefficiency of Tug— 

.Stranding ,] — The Batata, infra, cal. 896/- ■ 

XXIV. PORTS, PIERS, HARBOURS, LIGHT- 
. ^ .HOUSES AKD DOCKS. , , ; 

D^nemlly, '88£ ' 

Tofetancl 


Hiclwlsmi V. Williams. 40 L. J., M. 0. 159 t L. R. ' 
6 Q. B. 632 j 24 L. T. 875 ; 19 W. R. 973 ; 1 Asp. 4. 
M.C. 67. ' 

Where, therefore, by an order of the board of 
trade, the limits of the port of Hull were extended 
and defined, and the sea between Elamboroiigh 
Head and Spurn Point w'as placed within them, ' 
and persons were prohibited from taking ballast 
pf 'shingle -fro.ti '-'Certain parts of shore .so 
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3fej\wy Docks and Ilarhoicr Diuml^ I 


parts was sruilty of an offence within 54 Geo. 3. 
c. 159, s. 14. ih. 

By-laws — Speed of SMps---Thames.] — ^tinder 
7 & 8 Geo. 4, c. 3 xxy. s. 57, the lord mayor and 
aldermen had powder to regulate the speed of 
steamships in the Thames. TUdell v. Comte^ 3 
N. & P. 29 ; 7 A. & E. 7S8 ; 1 W. W. & H. 5 j 7 
L. J., M. C. 48 ; 2 Jur. 32, 

By-law — Dealing in Marine Stores.] — A by- 
law under a local harbour act, which incorporated 
the 10 Ahct. c. 27, declared that no person should 
deal in marine stores in or about the docks with- 
out first obtaining permission of the dock com- 
pany. An engineer of a steamer in dock sold to 
G. some old iron bars and worn-out fittings within 
the dock without such permission : — Held, that 
the by-law was ultra vires and unreasonable, 
being in re.straint of trade. Cliamherlam v. Con^ 
way, 53 J, P. 214. 

Water Bailiff— Thames.]— As to the right of 
the conservators of the Thames to appoint, see 
Ttiiniidye v. Shaw,, 3 El. &: El. 588 : 30 L. J.,M. 0. 
113 ; 1 Jur. (N.S.) 755 ; 3 L, T. 147 ; 9 W. K. 
381. 

By-laws of Dock Companies.] — See infra, 
3. JJOCKS. 

Thames Watermen’s Acts.] — See ante, cols. 
139,885. 

b. Tolls and Dues. 

Nature of, j — A port duty ex vi termini implies 
a consideration for it. Jenlihhs v. Ilarrey, 1 Gale, 
23 ; 5 Tyr. 326 : 1 C. M. & B. 877 ; 5 L. J,, Ex. 


Hull — Eeturn or Double ‘ Voyage.] — Under 
a clause in an act exempting ships “from the 
payment of the same port or toil duties more 
than once for the same voyage out. and home, 

' notwithstanding such ship or vessel might gO' 
■ out and return with a loading of goods or mer- 
chandise ” : — Held, that a vessel having cleared 
out of port at Hull, with a cargo of gO(Kls for 
Mogadore, on the coast of Africa, which she dis- 
charired, and then took in another cargo for 
London, discharged the same at London, and 
took in a cargo for Hull, with which she arrivetl 
there, constituted two distinct voyages, and did 
not fall within the exemption. KingHfon-njjon- 
Hull Dveh Co. V. Iluntinyton^ 2 Chit. 597. 

London— Grain for Sale — Import Duties.] — 
Grain brought into the port of London for the 
piirpo.se of being dealt with, and which is actually 
dealt with, in such a manner as to change its 
character and name in a commercial sense, and 
wdiich after being so changed is then sold, is not 
“grain brought into the port of Loudon for sale’' 
within the meaning of s. 4 of the Metage on 
Grain (Port of London) Act, 1872, and is not 
liable to the duty thereby imposed. Cotton v. 
Voya7i, 65 L. J., Q. B. 486 ; [1896] A. C. 457 ;• 
74 L. T. 591 ; 61J. P. 36 — H. L. (E.) AfiSrming 
14 R. 763 ; 44 W. B. .5.5— C. A, 

Docks — Charge for watching Goods,] — A local 
dock act enacted that the master of a vessel or 
owner of cargo may cause the cargo to be 
deposited in a transit shed and that the goods 
should be removable from such shed by the same 
process in all re.s[)ects as if the cargo ivas still on 
board : — Held, that the poider watching the shed 
could sue the owners of goods for watching the 
goods while there. Boum2?hrey v. JIouyhto7i, 55- 
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vessels within the river of Tyne, shall pay the 
duties, within ten days after the landing- of the 
goods, upon lawful demand. The defendants 
were natives and merchants of Sunderland, 
which was a creek or member of the port of 
Newcastle-upon-Tyne. They brought their own 
goods from sea iji their own ships, into Sunder- 
land, and refused to pay the primage on such 
goods claimctl by the corporation, who thereupon 
brought an action to recover it. On the trial the 
corporation })ut in the charter, ami gave evidence 
of ancient and mo<lcrn usage, that all persons, 
including those resident in Sunderland, and who 
being owners of goods brought them into Sun- 
derland in ships from beyond sea, had paid 
primage : — Held, that the corporation was not 
precluded by the charter from claiming primage 
in respect of goods imported into Simdeiiaiid by 
Sunderland merchants ; that the charter was not 
incompatible with such claim, and that evidence 
of usage wms admissible in support of it. Jlmd- 
let/ V, A''ewc(i.^fle-i(p()}t-Tyne (^Maater, P'dots and 
Seanwyi), 2 EL eSc Bl. 427; 23 L. J., Q. B. 35 ; 18 
Jur. 240 : 1 W. B. 394-~Ex. Ch. 


some service or aid to navigation was rendered 
by the owner of the soil who claimed the anchor- 
age due. Gann v. WhltdaUe (Free Flttlterity 
11 H. L. Cas. 192 ; 20 0. B. (if.s.) 1 ; 35 L. J., 
C. P. 29 ; 12 L, T. 150 ; 13 W‘ B. 589. See also- 
Foreman v. Whltdahle Free Ftshertt supra. 

Evidence of mere immemorial usage will not 
sustain such a claim. Zh. 

A liability to make compensation for actual 
injury done to the oyster beds by anchoring, is 
not to be confounded with a liability to toll for 
casting anchor in the soil itself. Ih. 


Goods Bistrainable for Port Dues.] — Anchor 
and sails of a ship carrying coals from Kewca.stle 
and all the master’s goods are distrainable for 
port dues ; not only the coals in respect of which 
the dues arise. Vmlfa.Htone v. Fhden. 1 Salk. 
248. 


2. PlEES, HAEBOURS AKD LIGHTHOUSES. 


Kewcastle— Primage — “ Owner.”] — Under the 
same charter : — -Held, also, that a person who 
gratuitously landed, entered and warehoused 
goods for the owners, who resided in Lontlou, 
was an owner within the meaning of the charter, 
and liable to the dues. Keweastle-v.jtnn-Tijne 
(^Master, Pilots and Seame/i) v. Hammond, 4 
Ex. 285 : 18 L. J., Ex. 417. 


Calling in.] — Steam vessels plying between 
the river Itchen, at Southampton, and the Isle 
of Wight, are bound, under the Southampton 
Local Pier Act, to call at the royal pier at 
Southampton when requested by five passengers 
to do so. Far rand v. Coojjer, 12 0. B. (X.s.) 
283, 


Hull — Meaning of “Port” — Goole.] — The 14 
Geo. 3, c. 5(5, s. 42, which gives the Hull Hock 
Company a tonnage on ships coming into or 
going out of the harbour of Kingston-upon-Hull 
and the company’s basin or docks within the port 
of Kingston-upon-Hull, or uiiioading or lading 
any of their cargo within the port, must be con- 
strue<l as using the term port in the popular 
sense, and not as extending the burden of dock 
duties to places which, in point of local descrip- 
tion, are without the port of linli, as Goole, on 
the river Ouse. Xlnf/ston-tipon-IIull Hoeh Co, y. 
Browne, 2 B. Ad. 43. 


Evidence of Title.] — Where a party suing for 
port duties, as owner of a }>ort, gave no other 
evidence of title than the continual enjoyment 
of a duty which the jury found to he unreason- 
able in amount : — Held, that he could not have 
a verdict for a less amount found by the jury 
to be reasonable. Brune v. TJtomjtson, 4 Q. B. 
548 : 2 G, &: H. 110 ; 12 L. L, Q. B. 251.' 

Keeping up a capstan and rope in a cove to 
assist boats in landing, and without which they 
could not safely land in bad weather, is a good 
consideration for a reasonable toll on all boats 
frequenting the cove, whether they used the 
capstan or not ; ami the custom to exact the toll 
is good, although the party claiming it is neither 
owner of the cove nor lord of the manor, nor 
were his predecessors shewn to have been such ; 
but he and they hatl always been owners of the 
spot on w’bich the capstan stood, and of. an estate 
in the neighbourhood. Falmouth (Fart) v. 
George, 5 Bing. 28(> ; 2 M. & P. 457 ; 7 L., J. 
(O.S.) 0. P. 40; BOB. E. 597. 


Dues.]— A right' to 
anchorage dues cannot exist merely in respect of 
the use, of the soil ; it must be founded on proof 
that ; the soil of the claimant was originally 
within the precincts of a port or harbour, or that 


Bight to use.] — The plain tifi wns the owner 
of the soil forming the bed of a navigtiblc lake 
and also of a pier which had been thereon 
erected wrongfully by a third i^erson. The 
defendants, in common with the public, had the 
right of navigating the lake, and were the 
lessees, from the person who erectetl the pier, of 
the land adjoining that part of the lake where 
the pier was erected, and therefore had a right 
to embark and disembark, at the land leased by 
them, passengers using the defendants’ boats on 
the lake. The pier wtas maintained by the 
plaintifiV «^iid from its position prevented the 
defendants from getting with tlieir boats to 
the land leased by them -when landing and 
taking on board passengers : — Held, that the 
defendants w'ere justified in causing passengers 
to pass and repass over the pier betvveen their 
boats and the land leased by them. Marshall 
V. Vllesioater Steatn JSFi'lgatlon ' Co., 41 L. J., 
Q. B. 41 ; L. B. 7 Q. B, 166 ; 25 L. T. 793 ; 
20 W. B. 144. 

The city of London by licence granted a com- 
jjaiiy permission to form a floating pier on the 
Thames, such pier to remain during pleasure, 
and to take tolls on all passengers landed at the 
pier. Under the powers conferred upon them 
by the Thames Embankment Act, 1862, the 
board of works took the floating pier from the 
company, and agreed to pay them a certain sum^ 
and to construct a new landing-stage in lieu 
of the old pier, and to appropi-iate it in per- 
petuity to the benefit of the company. The 
Thames Embankment Act, 1868, purported to 
give validity to this agreement. On a bill by 
the conservators of the Thames (in whom all 
the estate of the city. of London in the bed, soil 
and shores of-, the river had become vested by 
the Thames Oonservanoy Act, 18»7) to restrain 
the company from continuing in possession of,, 
the Janding-stage, constructed in lieu of the old 

•pier‘:rrfie}d,’'that(rtheVc'Qropany wm entitled ;to 
'the « 'hi the^fier>nly m ^uSeranqe^/ 
the'i^lea^fireef'thkcowrVators of ' 
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no power to con- quent special act. Yarnamth ('ovporaYum v. 
nto an irrevocable Hlmmonn^ 47 L. J., Ch. 7V2 ; 10 Cli. D. 518 ; 88 
'hich purported to L. T. 881 ; 26 W. K 802. 

tiy EailT^ay Company— Special Coatraot 
re of the Thames -Statutory Tolls. J-l'ho proprietor of .a pier 

E liu 24 L T* erected under the powers of an act of parliament, 
■ which were to be exercised during a certain 
limited period, was authorised by the act lo 
3 ld, also, that their specified tolls, for the u.se of 

onuity knd uot bv completed. By an agreement 

^ " between him and a railway company, he agreed 

to complete his piei’ at a considerably earlier 
in 81 bouiid to do by the act, and 

ho Vvpfnr compauv agi’ccd to complete a branch rail- 

i^n flirr hrP'ib nnrl 

vvdra,roclcsbaiKls, agreement contained no stipulatioms as to oi.en- 

isanci in the river ™ ° r 

fitov nnrl thn hicrii ^hich the pier was to be used, Ihe owner ot 

he all other thin'hs completed it accordingly, but refused to 

lereby ships, &S.', pw'mit the railvvay company to rise it except 
,nd recourse in the "P®”; t® which the company declined to 
ty of Exeter, com- ®"“;‘ ^rant on motion 

1 where such work.s “ ugimotionrestTaiiimg the owner of the pier 
AiiP fn fiiA cftii • obstructing the use ot it by the company 

“o the corporation *1“ statutory tolls. Furncu My. v. Smith, 

r, but only a right Londonderry — Validity of Eegnlations for 
ng compensation. Boats.] — Harbour commissioners were em- 
QEarl)^ L. K. 10 powered by statute to make by-laws for regu- 
H. 879. ^ iating and fixing the conduct and hire or fare of 

not interfere with aii boats or ferry-boats plying in the harbour, 
dlege belonging to for regulating the conduct of boatmen, 

General l^ier and ferrymen, and others plying in the harbour : — 
consequently that Held, that a by-law, recpiiring the owners of 
1 was not required boats carrying jiassengers wdtliin the port to 
, take out an annual licence from the commis- 

■ferred to in the sioiiers under a penalty was ultra vires. London-^ 
18dl, s. 14, means dernf Hdrlwur Cty}nmhsU)}iersi v. Londonderry 
one that confers a Bridge Cunuumluners, [1894] 2 Ir. E. 884, 



Iiiability for H'eg'Iigence causing Injury to ; recover that damago in the court of admiralty. 
Boat.]— The defendant, under a local act, coti- j and the shipownei-s are debarred, bv s. 7i, from 
Ktructed a pier and a landing-stage. The pier [ setting up the defence of inevitable accident, 
was a solid structure, which did not extend to. 'file Merle, 31 L. T. 447 : 2 A.sp. M. C. 402. 
low-Avater luarlv, but the landing-stage floated gee Jlomney' Manh {Ltinh, 'jianitis uml 
on the river, and was moored below low-water Jurats) v. Trinify Some Corporation, 41 L. J.,. 

mark by anchors fixed in, the bed of the river, gx. lOh ; L. K. 7*Ex, 247 E.v. Ch. 

a bridge being made to connect the landing- 

stage with the" pier. Part of this landing-stage Who may Recover for Damage caused to Pier.] 
was beyond the limits marked on the deposited —When a limited eompanv, duly constitated by 
]>laTis, but it, with its mooring anchors, received a provisional order made under the General ?iek 
the approval of the admiralty. One of the and Harbours Act, IHHl and 1862, as the under- 
mooring anchors to which the floating stage takers of a pier within the meaning of the 
was attached^ was insufficiently buoyed to indi- Harbours, Docks and Piers Clauses Act, 1847, is. 
cate its position under the water, and thereby voluntarily wnnmd up, and its property sold by 
Injured a boat, which, whilst lawfully navigating the liquidator, a purchaser of the pier has trans- 
the river, and without any negligence of the ferred to him both the property and the rights, 
owner of the boat, struck against such anchor : of the original undertaker, becomes the under- 
— Pleld, in an action for the injury to the boat, taker, within the meaning of the last-mentionetl 
that the landing-stage and works were authorised act, and can recover against a ship for damage' 
by the act ; but that there was a cause of action qone to his pier by that ship. The Jlerk\ supra., 
against the defendant for negligence in insuffi- see Cases supra, 
ciently buoying the anchor, which caused the 

injury to the boat. Jolliffe v. Wallasey Local Damage to Pier in Foreign Country.] — ^Iffie- 
Board, 48 L. J., C. P. 41 ; L. 11. 9 C. P. 62 ; question of the liability of a shipowner, pro- 
29 L. T. 582 ; 2 Asp. M. C. 146. cceded against in the English admiralty court,. 

for an injury done by his ship to a pier, pro- 
f -p- jecting into the sea, but attached to the soil of a. 

D. Injury to Piers. foreign country, is governed bv the lex loci, and 

By Stress of Weather, ]-Bv the Harboure, bJ English law The \4I VoSmon, 4(1 
Docks and Piers Act, 1S47 (10 Viet. c. 27), the Adni. 1/ ; 1 P. D. 107 : 34 L. 1. r,o3 ; 24, 

owner of every vessel or flo.at of timber shall be ,?• 6»0 ; .3 Asp. H. C. 191-C. A. 
answerable to the undertakers for .my damage , When an English ship, by the negligence of 
done by such vessel or float of timber, ov by any Eev master and crew, ran into and .lamagod a 
person employed about the same, to the hai-bouJ, P!®'' coast of bpain, and the owners ot the- 

lock or pier or the quays or works connected P>er proceed«l against the ship for the damage 
therewith ; and the master or person having the the a.lmii-alty court, and the shipowner 
charge of such vessel or float If timber, thiWv pleaded that by the law of bpam a shipowner 
whose wilful act or negligence any such dama|e responsible tor the damage occasioned 

is done, shall also he liable to make good the by the negligence of his master and crew 
same. There is a proviso that nothin| therein Held, that the plea was a good defence to the 
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Bamage by Snag.]— The government of a 

colony had the control of a tidal harbour and 
authority to remove obstructions ; and the 
wharves belonged to them* the public having a 
right to navigate the harbour and to use the 
wharves on pa^macnt : — Held, that the govern- 
ment wms liable for damage to a vessel hy\ snag, 
which they had not taken reasonable" care to 
remove. Peff. v. lViUiai)u% 53 L. J., P. C. 64 ; 9 
App. Cas. 41 S. 

— — Bamage by submerged Pile — Liability 
of Trustees of ITavigation.] — Unpaid trustees 
appointed for public purposes in aid o‘f the com- 
mon-law right of navigating an ancient high- 
way, with a discretionary but not compulsory 
po-wer of removing obstructions ; — Held, not liable 
in an action for damage to the phiintiif’s barge 
by striking upon a submerged pile. Forhea v. 
Lee Comev'eaiwii Foard, 48 L. J., Ex. 402 ; 4 
Ex. 1). 116 ; 28 W. K. 688. 

Bamage by sunken Wreck.] — A canal 

company taking tolls for the use of it and having 
power to raise sunken boats at the owner’s 
expense, held liable for damage to a by boat 
that struck on a sunken boat ; and that their 
liability was by the common law and not under 
their statute. Par7iaby v. Lancaster Canal Co., 
11 A. & E. 228 ; 3 P. &:'D. 162 ; 9 L. J., Ex. 338 
— Ex. Ch. See also The Moorcock, and cases 
ante, col. SSO ; The Utojna, ante, col. 721 ; Met- 
calf y. Iletherington, and cases post, col. 910. 

Damage by Stump of Beacon — Liability of 
Trinity House.] — A beacon erected by and vested 
in the trinity house, having been nearly de- 
stroyed, a stranger applied to the trinit^^ house, 
and obtained leave to remove the remains of it. 
He removed part of the remains, but left an iron 
stump standing up above a rock under the water. 
A vessel struck against the iron stump and was 
lost ; — Held, that the trinity house was liable. 
Crllhcrt v. Trinity House Corpomikm, 56 L. J., 
Q. B. 85 ; 17 Q. B'. D. 795 ; 35 W. E. 30. 

Statutory Duty to buoy Eiver — Damage by 
Heglect to do so.] — Semble, the harbour authority 
is liable. Buehannii v. Clyde Lighthouses 
Trustees, 10 Ct. of Sess. Cas. C4th ser.) 531. 

Wreck — ^Expenses of Bemoval.] — The owner 
of a wreck within the meaning of s. 56 of 
the Harbours, Docks and Piers Clauses Act, 
1847, is the owner at the time that the wreck is 
removed and disposed of, not the person who was 
owner at the time the obstruction occurred. 
Fglhiton (Mirl) v. M>rma)f.; supra, col. 890, 
overruled on this point. The Crystal, H/win 
Steamship Co. y.. Tyne Chmunissioywrs, %'S L. J., 
Adm. 14.6 ; [1894] A. C. 508 ; 6 E. 258 ; 71 
' L.'T. 346 ; 7 Asp. M. 0. X. (E.) ^ . 

Per Lord Herschell, L.C., and Lord Watson 
(Lords Ashbourne and Morris dissenting) : 
Semble, that ' s. 56 of that act creates" a 

t ersonal debt in respect of which an action may 
ti maintained against the owner of a wreck 
■ which is removed by the harbour-master' as' 
causing an obstruction to any harbour or dock, 
hy: • 

I'er Lord Macnaghten :■ Kemble, that the 
owner only incurs liability under that sectioh: 
when the wreck is substantially in the ' same' 
condition' at the conclusion of the operation of 


removal as it was at the commencement, and 
the owner derives some benefit from the re- 
moval : the statute did not contemplate the 
disposal of the wreck by explosives. Whether 
at common law a man can ])y abandonment 
wholly deprive himself of property in goods. 
Qusere. Jh. 

Per Lord Herschell, L.C. : Eiver commis- 
sioners who sell a wreck which is obstructing 
the entrance to their river are not bound to 
apply the moneys derived from the sale }.)ro rata 
to the expenses ineurred under the acts of 1847 
and 1877. Ih. 

Wear Fiver (hnnnUsloners v. Adantson, supra, 
col. 70, discussed, and The Fdith, supra, col. 891, 
disapproved. Ih. 

Thames Conservancy.] — In ascertaining 

the charges and expenses of weighing or raising a 
vessel under the Thames Conservancy Act, 1857, 
s. 86, the cost of a special apparatus })rovided by 
the conservators for removing wrecks, and used 
on the particular occasion, may be taken into 
account ; such cost comprising interest upon 
capital invested in the apparatus, repairs, a 
depreciation fund and the insurance of the 
apparatus against risk. The charge for insur- 
ance of the apparatus cannot be estimated by 
reference to the tonnage of the wreck raised by 
it. Where it appears that the work in question 
could have been done more cheaply by a less 
expensive apparatus, the charges must- be based 
on the lower rate. The llarrlnqtoii, 57 L, J., 
Adm. 45; 13 P. D. 48 : 59 L. T. 72; 6 Asp. 
M. C. 282. 

Mersey Docks and Harbour Board — 

Wreck - raising Plant,]— A lightship and a 
dredger, the property of the Mersey clo<dvS and 
harbour board, were sunk by the negligence of 
the defendant’s ships. The board, having power 
by 37 k. 38 Yict. c. xxx. to raise and sell -wrecks 
and retain the expenses, raised the wn-ecks and 
sued the defendants for the expenses: — Held, 
that the board were entitled to recover in respect 
of the plant used for raising the wrecks at the 
rate of 127. per tide during the period the plant 
was at work ; that rate being calculated with 
reference to the capital invested in the plant, 
repairs, depreciation fund and insurance. The 
Ilarrhigtofi (supra), approved. The Fmerald, 
The Greta Holme, 65 L. J., Adm. 69 ; [1896] 
P. 192 ; 74 L. T. 645 ; 8 Asp. M, C. 134— G. A, 
As to damages recoverable for the loss of use 
of the dredger, see The Greta Holme (JS. C. on 
appeal to XT. L.), supra, col. 735. 

Aire and Calder Navigation— Abandon- 
ment by Owners— Tidal Water.] — Sect. 47 of 
the Aire and Calder Navigation Act, 1889, pro- 
! vides that if any vessel shall be sunk in the 
river Ouse within the limits of the jurisdiction 
' of the undertakers, and the owners shall not 
forthwith . remove the same, it shall be lawful 
for the undertakers to remove such vessel and to 
detain the same until payment be made of all i 
the, expenses' relating thereto, or to sell such 
vessel and' thereout to pay such expenses and 
the expenses of thenale, returning to the owner 
of such vessel the overplus :— Held,, that, upon 
the true construction of the section; the time. '' 
whm-.iTlo expenses ' were . ineurred, and' not ’ the 
time ] Hsaiik,; 4s Xhe- ' ijeripd' at, ' 
l^hleK the'dw|iei^hlpr,is fo. be'aseetfjaineci, an4 ' 
that M ' 


; J 














Slilil 


897 SHIPPING — -SXIT, Eorts, Piers, Harbours, Lighthouses, Docks ^ 898 

Exemptions — 'Mail Packet.] — A post-office contracted to' deliyer on board a ship to be pro- 
packet, hired by the posttnaster-geiieral, under a .yided by B,. that even if s. 42 of tiie getieral act 
contract to Ga.rry mails and goverimieiit dis- be applicabie to dues under s. 71 of the special 
patclies to aiui from Dover to Calais, entering act, A. was not liable to the compan}’- for such 
the liarbotir of Dover on her return voyage, dues, and that A. was itot the shipper of coals 
bringing mj mail, bur having on boanl dispatches so as to be owner within the interpretation clause 
for the secretary at war, ami also })rivate passen- of the 10 & 11 Viet c. 27. Itihhle ^>anijat(on (Ak 
gers and their luggage, a caiTiage, and bullion v. 17 0. B. 385 : 25 L, J., 0, P. i)7. 

for pjassagm and freigiit, the vessel, being the 

private property of the commander, was a vessel What Goods Liable — Gravel from Thames and 
employed in his majesty's service, and therefore 3bea.] — The Trinity house has a right to tlie 
exein])t from the ]>ayinent of the Dover harbour <-bity of ballastage of screened garden gravel, 
dues payable uiuler 47 Geo, 8, c. 59, s. 5, which though not taken from the Thames : but it is 
contained an exemption in favour of vessels doubtful whether gravel taken from tlic river 
belonging to liis majesty, or that might be within the jurisdiction of the Trinity 

emj)loved in his service. JIamiltoii v. istoiv, 1 bou^e. Trniity House Coupmmtlon. v. Staples^ 2 
D. A: ll 274 ; 5 B, A Aid. 540, ‘ pbit. 589. 

Transport Chartered to Crown.] — Where “Metals,”] — An act for keeping in repair a 

a person chartered his ship to the commissioners harbour imposed duties, enumerated in a schedule 
of the transport service on behalf of the crown, annexed, on goods exported and imported. la 
to be employed as a transport, and the ship in the the schedule, under the head “ metals,” certain 
course of such employment made several voyages duties were imposed on copper, brass, pewter 
from Deptford to foreign parts and back : — Held, tin; and on all other metals not enumC" 

that by the terms of the charterparty, coupled I'^^ted, for every 1(H. value, lOd. : — Held, that the 
with the nature of the service, a temporary intter words did not include gold, and silver, and, 
ownei'ship passed to the crown, so that the therefore, that the commissioners were not 
charterer, during the time of such service, was entitled to demand for specie or bullion, l()(:f. for 
not to be considered as owner within the charters every lOZ. value. Cosher v. Holmes^ 2 B. & Ad. 
granted to the Trinity house, which impose ’>^92 ; 9 L. J. (o.s.) K. B. 2S0. 
lighthouse duties, ami for buoyage and beaconage ■ ^ or Weight.]-An act authorised 

on the masters and mvners ot. ships commissioners to ohariie a .sum not 

“exceeding Id. for everv ton oi- loss quantity 

' bv* goods, wares, merchandise, ifcc., exported or 

Material for Government Works.]— By imported over the bars of certain rivers.” Tin 

a local act in 1825, wharfage duties w’erc autho- plates were exported, packed in w'ooden boxes 
rised to be taken in respect of certain goods, shipment, am.! such boxes formed and corn- 
including stone, which should be imported into posed one entire quantity or shipment in one 
a harbour, and the same wore to be vested in the vessel (under one bill of lading), and to the same 
corporation of the borough for the purpose of consignee, and at a uniform rate of freight on 
repairing, imju'oving and maintaining the liar- all the tin plates so shipped, such finight being 
hour, wharfs, &:c., within the borough and town, poid on the quantity of tons weight : — Held, 
There were no words in the act" binding the that the. commissioners were entitled to charge 
crown to pay such duties, but there w'cre provi- l<^._per package, and were not bound to charge 
sions exempting the crown from liability in 1<^. per ton weight. Jones y, PhilUps, 7 'Ex. S5 ; 
r<,^spect of coals imported into the port for the 21 L. J., Ex. 5. 

use of .his nuqeyy’s stcam-i,acket.s and actually .. Exportation.”] - The words “ shimiod for 
used on boanl the same, and also from the tolls tation” are'not necessarily restricted to 

r D an exportation to foreign countrie.s, but mav 

mth the harbour b tones were brouglit by a ‘exportation in its widest sens^ that i^, 

barge nto the harbour, tor the purpose of being TMrUmiU i 

vsed i pon gwernment works whicli wore being 11 Cl. & F. 59U-H. L. (E.) ; S 

carried on there, and which, it they had been • 7 Mni, tr r ci-A 

been liable to the duties given by the act:— “ Importation.”]— A local act imposed a duty 
Held, that the crown was not liable to be called on goods importe<l into or exported from the 
upon to pay such duties. \Vey mouth Corponit ton harbour of Berwick-upon-Tweed. The harbour 
V. Xugent^ 5 B. &; S. 22 ; 34 L. J., M, -0. 81 ; extemls from the .bridge over the Tweed <lown 

11 Jnr. (N.S.) 455 ; 11 L. T, 672 ; 13 W. E. 338. the river to the sea. A person brought goods by 

-tTn. -r • ^ m -rs -1 i sea into the harbour in a sea-going vessel, char- 

Who Liable to Pay skipper Owner.] A tered for the voyage, and having first used the 

local act, incorporating a company, by s. 71 posts erected by the harbour cominis- 

unposed certain nver dues in re.spect ot goods while , her 

earned on the river liibble, for every time of j^Q^sts w^ere being lowered, passed under the 
passing certain lines, without sipung by whom unloaded the goods 200 Yards above 

they wein to be paul The 10&llAnct. c.27, ^he bridge Held, that "the goods were not 
winch incorporated J-vith the special act, iniported into the harbour so as to be liable to 
prov.ides, by s, 42, that rates m respect of goods Mvhertsmi, 4 El. & Bl. 923 ; 24 

shipped or unshipped within the limits of the ^ (l? s.) '755. r, ’ ' •" ■ ■ 
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cargo ; they then proceeded to a port in India, Tolls for Beaching Boats — Providing Accom- 
there discharged and loaded a complete cargo, modation for.] — When the fishermen of a sea 
thence sailed to Li^rpool, entered the appel- village had been immemorially accustomed to 
lants’ docks, and there discharged the whole or beach their boats in winter on ground adjoining 
part of their cargo, and then returned with the the harbour, and where the proprietor had subse- 
reniahider of their cargo or in ballast to Glasgow : quently obtained a local act authorising his levy 
— Held, that under s. 230 of the Mersey Docks of five shillings yearly for each boat beached, the 
Acts Consolidation Act, 1858 (21 & 22 Viet, fishermen’s rights were enforced against him ; 
c. xcii.'), such vessels using the appellants’ docks and it was held that he could not exclude the 
as aforesaid on their waj' to India were liable to fishermen froni the ground used for beaching 
dock tonnage rates, not as vessels “trading without assigning to them other ground equally 
inwards ” from Glasgow, but as vessels “trading well adapted for the purpose. Alton v. Stephen^ 
outwards” to India, and that such vessels using 1 App. Gas. 456— H. L. (kSc.) 
the docks as aforesaid on their rctuni voyage W’'hen an act authorises the exaction of a toll, 

from India were liable to rates as vessels “trading the accommodation for which the toll is autho- 

inwards ” from India. 3Termj DocliR 'v. Jlender^ rised must be provided. Ih. 
son^ 5S L. J.. Q. B. 152 ; 13 App. Cas. 595 ; 59 L. T. 

697 ; 37 W. E. 449 ; 6* Asp. M. C. 338— H. L. (E.) Company liable to Pay Deficiencies in Income 

of Harbour and Pier Board.] — A dock company 
Timber ^‘Shipped or IJnsMpped.’^] — ^Where a was liable under an act of parliament to pay a 
statute gave trustees appointed for the improve- harbour and pier board deficiencies of their income 
ment of a navigable river and harbour power to made up to a certain day in each 3"ear ; — Held, 
charge dues on all timber “ shipped or unshipped that the board was bound to claim such defi- 
within the harbour or river”: — Held, that to ciencies every year. Southampton Booh Oo, v. 
attach a tow-rope to a log of timber, ora number Soutlianpton Harhovr and Pier Boards 41 L. J., 
of logs loosely connected at one of the ends, for Ch. 832 ; L. E. 14 Eq. 595 ; 26 L. T. 828 ; 20 
the purpose of towing them, is not to “ ship ” W. E. 940. 

those logs, and that to cast ofi the tow-rope is The board had power to reduce or alter their 
not to “ unship ” them. Cdyde Navigation Tnis- tolls : — Held, that, as against the company, they 
teesY. Baird, 8 App. Cas. 658 — H. L. (Sc.) had no power to remit tolls on particular classes 

Qujere, whether a raft of logs so constructed of goods. Ib. 
as to be capable of being navigated, can be said The board had power to compound for tolls : 
to be “ unshipped” when, on reaching its desti- — Held, that, as against the company, they could 
nation, it is taken to pieces and landed. Ib. not let the whole annual tolls. Ih. 

By an act dated 1770, the Clyde trustees had 

power to charge rates on “all timber or wood Action to recover Bates Paid under Invalid 
either carried in boats or other vessels, or floated Eegulations.] — By several acts of parliament, all 
in and upon the said river Clyde, within those vessels entering into or leaving the Mersey docks 
points aforesaid ” (that is above Dumbuck). By were liable, according to the tonnage burden, and 
a statute in 1840, the Clyde trustees* jurisdiction were compelled to pay certain fixed dues. By 
was extended down the river to Newark Castle, the Merchant Shipping Act, 1854, s. 26, whenever 
and the duties were imposed by that act on “all the tonnage of any ship has been ascertained and 
goods carried or conveyed on the river.” By the registered in accordance with the provisions of 
statute in force at present, dated 1858, ail the that act, the same shall thenceforth be deemed 
prior acts are totally repealed. By s. 75 the to be the tonnage of such ship, and be repeated 
limits of the river are to include the whole in every subsequent registry, unless anj^- altera- 
channel or waterway foi'ming the harbour, and tion is made in the form or capacity of such ship, 
the whole works within certain given limits, and or unless it is discovered that the tonnage of such 
the whole lands acquired for the purposes of ship has been erroneously computed ; and in 
such works, or occupied by the trustees in con- eitherof such cases such ship shall be re-measured, 
nection with the navigation of the said river, and the tonnage determined and registered accord- 
By. s. 98 it is enacted that ' the trustees are to ing to the rules in that act contained. By s. 27, 
have power to levy on goods “shipped or un- re-measurement may be made upon desire of the 
shipped” in the river, or mrbour the- rates speci- shipowner'. By s. 29, the' commissioners of cus- 
fiecl in the first and second columns of part 1 of toms are empowered to make certain modi fl cations 
.schedule H. S»chedule, Bates on and alterations in the tonnage rules prescribed by 

goods conveyed upon ot'shippedtorfunshipped in the act. Under that section the commissioners of 
fthA ri^er hr hi 1860, made regulations, which had the 

under their act of 185%, sought, rates on ) efect of increasing the registered tonnage of the 
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])kiiitiffH ships, lii 1805, these regulations were, 
hy a tlecisiou of a court of law, ([cclared to be 
contrary to the act of parliament, and invalid. 
An actiiui, was brought to recover the excess of 
lutes paid in accordance with these invalid regu- 
lations. over the amount which would have been 
due under the Merchant Shipping Act: — Held, 
that the actitui was not maintainable. J/n.¥,v v, 
Bnrk.s a nil Ifarhoitr Boards 26 L. T, 425 ; 
20 W.' 11. 700 : 1 Asp. M. C. 605. 

Metage.] — A corporation was, under an act 
passed in 188‘J, entitled to the right to take dues 
in respect of vessels lading or unlading upon or 
from the wharves of the harbour ; a subsequent 
act passed in 1868, giving the corporation addi- 
tional powers, and conferring upon them the 
exciusive appointment and regulation of meters 
and weighers within the harbour, and incorpo- 
rating the 81st and 82nd sections of the Harbours, 
Hocks, and Piers Clauses Act, 1847 (10 Viet. c. 27). 
The corporation thereupon made by-laws for the 
appointment, government, and payment of meters. 
In 1807, the corporation granted a lease to B. for 
1)99 years of premises, in w’hich there \vas a 
proviso that “ all such goods, wares, and mer- 
chandise as shall be proved to be bona fide the 
sole property of B., his executors, administrators, 
ov assigns, who shall be legally and beneficially 
entitled to the premises when such goods, Ac., 
shall be landed, shii)ped, or unshipped, brought 
• to, carried, or laden to, upon, or from certain 
premises in the harbour mentioned, shall be freed 
and discharged from all wharfage, cranage, petit 
customs, and other duties lusually paid at any 
time or times heretofore, or which at any times 
hereafter during the respective terms shall become 
due or payable to the corporation.” A party 
claiming under B. unloaded a cargo of coals at 
the premises in the harbour for his own use, and 
(lid not employ a corporation meter : — Held, that 
he was under no legal obligation to employ such 
meter. WliitinffY. Om'jH'nter, 24: L. T. 67Q, 

By a charterparty it was agreed that a ship 
should load a cargo of oats, and proceed to a safe 
port on the east coast of G-reat Britain, Ijondon 
inclusive, or a safe port in the English Channel, 
or to Havre, and there “ deliver the same always 
' afloat on being paid freight,” at certain rates per 
quarter of oats discharged. “ The cargo to be 
brought to and taken from alongside at char- 
terer’s expense and risk.” The ship sailed to 
Eochester, and discharged her cargo within that 
port. The corporation of Eochester, as owuier of 
the port, is entitled to an ancient fee, foil, due 
ox reward of 1(7. per quarter upon corn brought 
by water to, and unloaded within the port, pay- 
able by the person bringing such corn, for the 
weighing of the corn, or being ready and -willing 
to weigh it. This due having been paid by the 
•captain, the shipowners’ agent brought an action 
in the county court to recover the amount from 
the consignees of the cargo as and for money 
paid for them at their request. Judgment was 
,giveii for the plaintiff. On appeal, the court, 
being of opinion that the question of liability 
a-rising between the shipowners and consignees 
depended upon whetlier the due was in ancient 
times a payment for actual metage service done 
by the ■ corporation before a cargo was put over 
the side of a ship, or afterwards, remitted the 
case to the judge in order that he might ascertain 
' the fact : — Held, that (having regard to the 
terms of the obarteyparty), if the due in its 
,„drigin was for metage to be performed on board, 

i 


the shipowners must bear it ; }>ut, if tlie merage 
was to be done ashore, then the charge should 
fall on the consignees, who would in that ease 
be liable to repay to the shipowners the amount 
disbursed for the same. Woodltani r, Betenon, 
25 L. T. 26 ; 1 Asp. M. 0. 98. 

Payment of Harbour Dues more than once a 
Year,] — The 82 Geo. 8, c. Ixxiv. s. 14, which 
exempted coasting vessels from jiayment of duty 
to Eamsgate harbour of tener than once in a year, 
including coasting vessels carrying onlv coal. 
Shepherd v. Moore, 1 H. A N. 125 ; 25 L."j., Ex. 
264 ; 2 Jur. (N.S.) 617 ; 4 W, E. 570, n.—Ex. Ch. 
And see 2 El. A Bl. 382 ; 22 L. J., Q. B. 877 : 17 
Jiir.1179. 

BaUastage— Trinity House. ]— Validity of grant 
of monopoly to the Ti'inity house. See Iteir v. 
Trinity House Corporatioio 1 Keb. 187, 250, 270, 
800,331. 

Clyde navigation Hues — Exemption.] — See 
Xem IJitmharton Steam boat Co. v. Clyde Ahrv- 
ffution Trustees^ 8 Ct. of Sess. Gas. (Brd ser.) 
850. 

Limerick Harbour Hues— Limerick Harbour 
Act, 1867, 30 & 31 Viet. c. civ. — Shannon Naviga- 
tion Act, 2 & 3 Viet. c. 61.] — Hues payable on 
vessels reported at the custom-house of Limerick 
wei’e by statute payable to the Limerick Bridge 
commissioners, wEo by 10 A 11 Viet. c. cxcviii. were 
constituted Limerick Harbour commissioners, 
to be applied in the construction and main- 
tenance of docks and other wmrks of the port 
which the commissioners were empowered to 
execute. Under 2 A 3 Viet. c. 61, and acts 
amending the same, certain outports in the 
Shannon, including the harbour of Foyues and 
the conservancy thereof, are vested in commis- 
sioners of public works, who arc empowered to 
levy rates on vessels using the outports. By the 
Limerick Harbour Act, 1867, the piers aiuf har- 
bours in the estuary of the Shannon then vested 
in the commissioners of public 'svorks are not 
comprised in the harbour and port of Limerick ; 
and harbour rates are defined as including ail 
rates and dues leviable in the port and harbour 
of Limerick under the act, and are made payable 
to the harbour commissioners in lieu of those 
pa.yable under the former acts ; and siicli rates 
and dues include dues leviable on “ every vessel 
from any port in Great Britain or Ireland report- 
ing at the custom-house of Limerick or dis- 
charging or loading within the port or at the 
quays.” By custom-house regulations all vessels 
arriving at the outports, whether from foreign or 
from ports of the United Kingdom, are reqiured 
to report themselves at the Limerick custom- 
house : — Held, that under the Act of 1867 the 
Limerick Harbour commissioners are not entitled 
to dues on a vessel arriving from a port of the 
United Kingdom and discharging at Foynes, 
though reported at the Limerick custom-house. 
Lhmench TTarhonr Conmiunoners v. Kam^ 2 L. K,. 
Ir. 473. , . 

Skerries Lighthouse Tolls.] — Vessels hound 
from Cork to Dublin through St, George’s 
Channel are not subject to the toll given by 
3 Geo. 2, c. 36, to the Skerries light proprietor. 
Hm/ee r. Jam'S, 4 L. B., Ir* 23U • 7 "(-'rr ‘v ‘ ' 

Light' Hues^B!x,©mi)tloxt — .Laniih^ 
at HVAhmug On he?: voyage '"f mm'’ 

Medljtemhean .Aarhtms, ‘in- iJetiiBarll, ’ 

^ V ", : - , 29—2 ‘ 
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the S.S, “ Chcloiia,” Men with barley, put into [ mark, in consequence of wliicJi the water in the 
Malta for bunker coals. The master there took j dock overtiowed the bank and dama^-ed the 
three persons on board wdio , desired to go to 1 property of a neighbouring landowner. The tide 
England. He charged them no passage-monejn | had' never been known to^ rise so high before, but 
but made a substantial charge per head for their j in March, 1874, it had risen to four feet above 
food, for wliich he did not account to the owners, j Trinity high-water mark. On that occasion tliere 
The ‘'Chelona'’ touched at Portland for bunker | was a small overliow froin the dock, but no 
coals, and the three persons were there hinded. j damage was done to the neighbouring landowner. 
The col lector for the general lighthouse authority Previously to that the tide had never risen 
at. IMland demanded light dues, which he above three feet four inches, and the water had 
alleged had been incurred by the owners of the never overflowed from the (lock : — Held, first, 
shi[Hn consequence of such landing:— Pleld, that that the company was bound to keep its bank up 
the ship wns exempt from light dues. The case to the level of four feet above Trinity high- wnter 
w^'as analogous to that of the master taking a mark, and was liable to the plaiiitiif for breach 
friend on board and landing him, and 'did not of its statutory duty in not (loing so. JSltro- 
fall within the })roviso to the exemption in the Phthsphdte and Odam's Cliemiml Manure. Co. v. 
order in council of the i6th of May, 1893. Londonand St.KafharhwDoclt 
Hay V. Trinity Iltmae CorporatUm, 65 L. J., 39 L. T. 433 ; 27W. K. 207 — C. A. 

Q. B. 90 ; 73 L. T. 471 : 44 W, II. ISS ; 8 Asp. Held, secondly, that, independently of the 
M. C. 77, act, the dock company was bound as a riparian 

owner to keep the bank up to the level of four 
Bungeness lighthouse Dues — Grantee from feet two inches, the height of the rest of the river 
Crown,] — Action claiming Dimgeness lighthouse ’vvall, and that the company was liable to the 
dues by grantee from James I. against customers plaintiff for negligence in not so doing. Ih. 
collecting the same. Clba v. Oubaston, 2 Keb. Held, thirdly, that the extraordinary high tide 
, of November, 1875, although an act of God, did 

^ -1 c. -n- 7 J rr -77 not Gxcuse the dock compaiiv froiii its liability ; 
Tonnage-Measwemeiitp-beei?;e/w«««i7f/M ought to have an opportunity o£ 

shewing that the damage done ily the act of 
God and the damage done through its negligence 
3 Docks ought to be apportioned. Ib. 

a. Reparation and Begrulation. Contract for.] — A corporation constituted 

lUghttoMoor] Thcip^-dseotion^^^^ 

rt.emthanddirtaceum„latinginth^^ 

master of any vessel who shall without permis- f such a contract ought to have 

Sion of the harhom-mastcr, moor the sanm in the corpoiyion seal, as it, was not a 

entrance (or within the prescribed limits) of any a mercantile nature, nor was i with, 

dock or'hWir.and who shall not remove the a«»stom«rot the company, nor was it 
same upon notice, overrides and extinguishes all b'*' f 

local aiid private rights of property therein. 'S^ of,' ''j t 

dwMtfoniri C. B. (N.s.) 6(i5. w v C ’ ^ 

The assertion of such local or pi'ivate rights ^ 

does not exclude the iurisdictioii of the justices -d ^ TTr«««v« -i t- • 

Raising or Destroying Wrecks,] — bee I 

u!ulei tilt act. 2 0. jjnrks and llarbimr Board, and Cases- 

Maintenance and Repair.] — A dock company supra, cols, 893 — 896. 
was required to make and maintain a new chan- . . , . . ^ 

nel, with equal depth and breadth at the bottom, Piers— Liability to Repair- — Trustees — Pro- 
ami with equal iiicliiiatioii of the sides to the pp®to 2 :.] — By the Clyde Kavigation Consolic la- 
former channel :■ — Held, that a duty was cast (21 ^ 22 Yict, c. 149), s. 76, th,e 

upon the company to repair generally the banks undertaking of the Clyde trustees shall in terms- 
of the new course. Iley, v. Bristol Borlt Co., recited acts (which include 3 & 4 Viet. 

1 G. & D, 28G ; 2 Q. B, 64 : 2 Eailw. Cas. 509. ' consist of (inter alia), “ The constrnction 
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the ti'iistees were bound to I’cpair the pier as 
part of their undertaking. The trustees denied 
unless for damage done by their works : 

— flehl. that the levry was not part of the 
undertaking of the trustees, and they were not 
.bound to repair the damage. Clyde. Xavhjuihn 
Triif<lec.'< V. Blantyre (^Lord'), [iS98] A. 0. 708 — 
i-i. L. (Se.) 

By-laws, Validity of— Bischarge of Cargo — 

Employment of Lumpers.] — By 10 11 Viet, 

e. 27, s. <S8, the undertakers authorised hj any 
.sj.)ecial net to construct a dock may from time 
to time make such by-laws as they shall think 
ht fur (amongst other purposes) regulating the 
shipping, unshipping, and removing of ail goods 
within tlie limits of the dock, and for regulating 
the duties and conduct of all persons, as well 
the servants of the undertakers as others, 
em];loyed in the dock. A dock company, who 
were the undertakers under a special act, made 
by-laws that no lumpers should be allowed to 
■work on board any vessel in the dock, but such as b. Tolls and Pnes, 

were authorised by the company, unless pel mis- -r* ^ 

sion in writing had been previously obtained ^labiUty and The 8J Gea 3, c. 49, 

from the superintendent of the dock, and the gives to the \Vast Ipdia J^wk Company 

servants of the company only should be allow^ed rates and duties ot all g^oods imported 

to work within the dock premises, whether on froxn the West Inches which shall be 
ship, lighter, or shore Held, that' the by-laws <>» J^oard nny ship entering into and using the 
wei-e in excess of the powers conferred upon the ’ which i^.es are directecl to be ‘ accepted 

dock company by s, 88, and were therefore ^ use of the clocks, aiu I the cpiays, wharfs 

invalid, hick V. Badarl, 10 Q. B. D. 387 ; 48 anc Clones, and other machmes beiongu 

L. T. 391 ; 5 Asp. M. C. 49 ; 47 J, P. 422. and thedancbwaiter s tees on account ot such 

^oocls sttci* uGiQ^ iiiislii ppcc Ij niicl jxll cIifir^Gs 

St. Katharine’s Docks — Dumb Barge and expenses of wharfage, landing, housing and 

wich no one on Board — ‘‘Vessel.”] — A “dumb such goods, and of such cooperage as 

barge,” a river craft which is simply propelled by may want after being unshipped, and 

means of oars, and having no rigging or other rent for ■warehouse room for t^Yelvc weeks, 
ef^uipmeut, is not a “ vessel” within the meaning charges of delivering the same from the 

of ss. Ido and 101 of the London and St. said warehouses.” The latter words include a 
Katharine Bocks Act, 18(14 (27 & 28 Viet, delivery of the goods into lighters in the dock, 
c. clxxviii.), notwithstanding the deiinition of as well as an immediate delivery from the ware- 
the. word “ vessel ” in the interpretation clause iiouses into land carriages placed under the 
<s. 3) of the Harbours. Docks and Piers Clauses cranes of the warehouses, although for the pur- 
Act, 1847,10 Viet. c. '27, and consequently the pose of such delivery into lighters it is necessary 
owner is not liable to a penalty for allowing her put the goods upon trucks in order to carry 
to remain in the docks regulated by the former across the quay, and afterwards crane 

act without any person on board. Iledyea v. diem into the lighters. Ifarden v. Smfh, 8 
Londmi tt'nd St, Kath (trine IJoeliH Co,., 55 L. J., 16* 

W. K.’ m-, a^Asp.^i. a 539 ■ no XI\SS(i.‘ ’ 4 “^^®'. S^ips— stores — Necessaries.] — 

’ ^ ’ ihc statute giving to West India ships, which 


operation, may be properly called “by-laws” 
whether they be valid or i.iivulid in point of law, 
Tor the term “by-law” is not restrietetl to tViat 
which is valid in point of law. Under the two 
statutes — the London and St. Katharine Bocks 
Act,- 1864, and the Harbours, Bocks and Piers 
Clauses Act, 1847 (10 Viet, e. 27) — the public 
have certain rights to use the docks beionging to 
the London and St. Katharine .Dock b-ompany, 
including the ■wharfs, quays, and warehouses, 
and the company are empowereil to make by-iaws 
and regulations and charges foi* their use : but 
such regulations and by-laws arc not valid and 
binding until made, continued and published as 
by-laws in the manner prescribed by the act of 
1847. Ik 


outiit, over the wharfs of the light dock, without 
payment of wharfage and porterage, as in case 
of other goods shipped by way of merchandise on 
the outward-bound voyage ; aliter, as to neces- 
saries intended for the jiresent use of such ships 
while lying in the dock during the time allowed 
by the act. Blackett v. Smithy 11 Bast, 553. 

Hull Dock — Port of Goole.] — Vessels taking in 
the whole or a part of their cargo in the port of 
Goole, and proceeding therewith to Hull, are 
liable to pay to the Hull Bock Company the 
tonnage duties of 2<l, per ton under 42 Geo. 3, 
c. xoi, s, 44. MuU Back €<h y, Prmtk%’ 1 
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<‘2rear the Eiver Tyne.”]-~By a local act, a the goods or any part of such goods, and 
toll or tax of \d. per chaldron was imposed upon the moneys thence arising to retain and ] 
the owners or lessees of ‘‘ any collieries or coal i‘f^tes payable in respect of such goods, rel 
mines near the river Tyne,” for every chaldron of the overplus to the party entitled ; and 
coals sold or deliveretl by them to be cx})orted such goods^ shall be removed before th' 
from or out of the river, and which shall he so shall be paid, it shall be lawful for the co 
exported; such toll to be collected or received at to take and distrain or sell any goods 
the offices or places respectiveiv when the con- owner thereof in manner before men 
tracts for the sale or delivery of such coals are Certain rates payable in respect of goods ' 
usually made, in aid of the Tviie Keeimeii’s to A. which had previously been r< 
Charitable Fund. Since the formation of rail- fi’om the premises of the company being ' 
ways and docks, the services of the keelmen in the company claimed to distrain other g 
the shipment of coals on the Tyne have become A. then on the premises until payment 
unnecessary, the coals being brought down to the I’ates due in respect of both these sets of 
wharfs or quays bv railways, and shipped direct : A. had applied to have the goods then 
—Held, that coals shipped on the Tyne from premises delivered up to him, and was in 
collieries near” to the river were still liable to by the company that no more goods wc 
the payment ; and that a colliery situate ten <lelivered to his order until his debt was 
miles from the Tyne is “near the river Tyne,” reduced: — Held, that the statute cnabl 
within the meaning of the act. Tyne Xeknwn company to distrain and sell any goods i 
Y. DitrUon^ M C, B. (isr.s.) 612. possession for the recovery of rates pay 

Held also, that coals brought for shipment to respect of other goods of the same owner, 
the Tyne by a public railway, from collieries v. St. Xatharhw Dork 6h., 19 L. J., Q. B. 
wdiich before the formation of the railway had 11 IB. 

always shipped their coals on the river Wear, to ^ Held also, that the above facts amount 
which they had been conveyed by private tram- distraining and detaining. Jb. 
ways from the collieries, were equally liable to 

the keeimen’s dues. Tyne Eedmen^! Elliott, IQ Action to recover Bates paid under 
C. B. (K.s.) 612. ’ Begulations.]— v. Momnj Dorhi am 

hour Board, 26 L. T. 425 ; 2() W. R. 7(H) 
liieu on Goods in Kame of Broker for Charges.] col. 901. 

— The Commercial Bock Company was created r- v-,* ^ ... n -r . 

by a statute, and empowered to distrain and Brimage —Lxaoility of Agent.] — Luu 
sell ships for nonpayment of rates and charges gratuitous agent landing goods for . 
due for dockage of ships, receiving, ware- for primage at Kewcastie. Kiacra 

housing and storing goods, and if any owner, TyHe\Mader Pilots and men oJ')v.J£a. 
consignor or consignee of' any goods or merehan- s^pra, col. 885. 
disc neglects or refuses to pay rates or charges, 

the company may detain the goods until paid, .r* , ^ ^ 

and, if removed before payment, may distrain Biabmty of Dock Compame. 

any ^ods of the owner, consignor or consignee, For Acts of Servants. ]-™The Londor 
and detail! and sell the same, or may prosecute Company is liable for the negligence c 

^ Viet. c. 27 servants in unloading goods, aldiough tb 
(Harbours, Docks and Piers Clauses Act, 1847), p^nv derives no nrofft from their labour. 
8. 40, contains similar provisions, which were by y. Dmlis, 4 Camp. 72 ; 15 ii. ll. 727 
^ a gtibsequtot private, act '.extended to the dock ‘ . 

companj. D. having purchased from the owners Bor injuries to Vessels,] — Trustees h 
some timber stored at the Commercial Docks, and rated for the purpose of ctonstructing a do 


was enter^ i^'ihe Company ] who receive latcjs' and have funds' wiii' 
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are ‘bound to apply in maintaining and cleansing I,ial3ility for Damage to SMp hj Sround- 

the dock, so that it may be in a tit state for ing.] — By a local act for better preservirig a 
vessels to enter, are liable for injury to a vessel harbour^ trustees were appointed tL> ca?'ry the 
caused by an accumulation of mud in the dock, act into execution. They might elect a harboiir- 
of which by their servants they had the means master, who might direct any person, having the 
of knowing, and were negligently ignorant, command of any vessel entei'ing into or being 
The o%vner of a cargo, which was damaged by within the harbour, to anchor and place the same 
reason, of the ship’s stranding on a mud bank in such situation within the harbour as he should 
negligently left at tiie entrance of a harbour direct. After the passing of the act some coals 
’vested in the Mersey board by statute, sued the were shot into a berth in the harbour, whicii 
board for danuige. The defence was, that the rendered it dangerous. The trustees, at a board 
board acted under a statute; that they derived meeting, having hatl notice of the state of the 
no personal beneiit from the management of the berth, gave directions to their clerk to have the 
docks; that they took no part personally in the coals removed, and the coals "were accordingly 
management, but merely appointed servants and partly, but not sufficiently, removed at their 
officers in discharge of their public duty ; and expense. After this the harbour-master, with- 
that the negligence was not theirs, but was solely out the knowledge of the trustees, directed the 
that of one of their servants : — Held, that the plaintiff to place his vessel in the berth. He 
ease of public statutory trustees, if not servants did so, and the vessel, while lying there, sus- 
of the crown, did not differ from that of absolute tained damage in consequence of the berth being 
owners levying tolls for their own benetit, and unsafe. The harbour-master knew that the 
that the board was liable. Mtf'ney Docks v. berth had been unsafe and what had been done 
Gihhs, 11 H. L. Cas. 686; 35 L. J,, Ex. 225; to it, but neither he nor the trustees knew that 
L. E. 1 H. L. 93; 12 Jur. (K.s.) 571 ; 14 L. T, the berth continued unsafe when he directed the 
677 ; 14 'SV. R. 872 — H. L. (E.) plaintiff to place his vessel in it : — Held, that 

there was no evidence to warran t a verdict against 

Opening Dock before Channel Clear.] — the trusteefs. Metcalfe ^\IIetkermgto‘tL T>B..k^A 

In ail action by owners of a ship against the 719 ; 11 Ex. 257 ; 8 W. R. 475 — Ex. Cii. 
proprietors of a dock and tidal basin, made under The trustees of a dock, being about to open a 
the powers of an act, and for the use of which new one under the authority of parliament, 
they were entitled to receive tolls, it appeared issued a notice addressed to shipowners, mer- 
that the dock and basin were opened for public chants and others, describing the aecommoda- 
use on the 3rd of March, 1859. The basin opened tion which their new dock would afford to 
into a river between two piers, distant 120 feet shipping, and containing a statement that “ the 
apart. In constructing the basin, a bank was put depth o? water on the dock sill was twetity-six 
across it for keeping out the water during the and twenty-three feet at the highest spring tides, 
excavation. When the excavation was completed, and fifteen feet at the lowest neaps Held, 
the operation of cutting through the bank was that this amounted to a warranty that there was 
-commenced ; and at the time of the accident to an available depth of water in the entrance 
the ship, a channel seventy feet wide had been channel approximating that mentioned in the 
cleared through the bank opposite the middle of notice ; and that the trustees were responsible 
the space between the piers at the entrance of to the owners of a ship, who trusting to the 
the basin. At the time when the dock was repre-^entation contained in the notice, entered 
opened, the seventy-feet channel had been exca- the dock to load, an<l were delayed and put to 
vated at about three feet six inches above the expense in consequence of the insufficiency of 
bottom of the rest of the basin, and the dredging water in the channel to enable her to complete 
of the channel was continued from that time her loading in the dock. Williams v, Swansea 
until the plaintiff's ship went out. The ship, Ilarhour Trustees, 14 C. B. (x.s.) 845. 
which was of 674 tons burden, entered the dock The R.,” wdiicli was anchored in F. outer 
on the 9th of March, and having received a harbour, having to be beached in the inner 
cargo, went out on the 19th of March, under the harbour, 8., the harbour-master, directed the 
charge of a river pilot, and, whilst proceeding master of the ‘‘R,” where to beach her. Before 
through the basin, grounded on the bank. The the “ R.” left the outer harbour, 8. came on 
channel was not marked by buoys or otherwise, board, although a Trinity house pilot was in the 
The pilot, who had taken a larger ship out on vessel, and, when she had arrived near the place 
the 8th March, knew the state of the basin : — wdiere she was to be beached, gave directions as 
Held, first, that it was the duty of the proprietors to the lowering of her anchor. The “ R.” over- 
of the dock to take reasonable care to make ran her anchor and grounded on it, sustaining 
their d<>ck and basin safe for navigation befoi'e damage, in an action against the harbour com- 
they opened them to the public : and, therefore, missioners and S,, the court found, as a fact, that 
they %vere liable for negligence in opening them there was negligence on the part of vS., and that 
before the qhaimelhafl been well cleared, Tliomji- the place where the 'At.'’ grounded was outside 
son V. X. K lly., 2 B. & 8- 106 ; 31 L. J., Q. B. the jurisdiction of the harbour commissioners ? — 
194 ; 8 Jur. (H.s.) 1)91 ; 6 L. T. 127 ; 10 W. R. Hel^that the duties of the harbour-master com- 
404 — ^Ex. Ch. prised directions as to the mooring and beaching 

of vessels ; that, by giving directions when he 

Knowledge of Pilot.] — Held, secondly, wrent on board, 8. had resumed his functioiis as 

that assuming the knowledge of the state of the harbour-master, and that he and the commis- 
basin by the pilot to be the knowledge of the sioiiers were therefore liable for the damage done 
owners of the ship, it was no excuse for the dock to the ** R.” Tke Rkoslna^ or Ddwards r. Dal- 
proprietors, inasmuch as they contended that hnotith Mtirhour Cmmimiomcs, 64 L. J., Adm. 
the state of the basin was not such as to make 72 ; 10 P. D. 131 ,* 53 L. T. 30 ; 33 W. R, 794 ; 
it imprudent to take the vessel out ; and the jury 5 Asp. H, C. 460 — 0. A. ^ . 

had negatived mismanagement on the part of The plaintiffs’ vessel, having fouled her pro- 
those who had charge of the vessel. /5. ' peller whilst entering the port and harbour of 







me: {JUUe l-U ueiug put unux.1 , « « . - "«T»* 

the gi’ound for repairs. On the vessel taking the ^^ijury to Ooods — Stowing and 

ground she sustained damage to her bottom bv Spirits in Docks.] — The rate table ot a, dock 
sitting upon the sill of the old lock gates, ’Which company contained the following provisions ; 
had not been removed when the lock was “ Wines and spirits (rum and british spirits 
lengthened. It appeared that the foreman excepted) landed in the docks will be chargeable 
docksman did not kno’w the condition of the with the folkoving rates : . . Ihe company 

bottfun of the lock, and informed the master of' will not be responsible for deliciencies on wines 
the ship of it. In an action by the shipowners cr spirits imported in casks not made of oak, nor 
against the dock authority that the pfi spirits exceeding 20 per cpt. pverproof ; but 

docksman had authority to allow such user, so as answerable for deficiencies in (quantity on 

to render the defendants liable for the damage those contained in other casks housed with the 
ensuing, and that he ought to have known of the company, beyond one gallon per cask for each 
sill and warned the plaintiffs’ vessel of the dan- ^ goods shall^ remain in 

ger. ne AjwJlo. Apollo (Ownfn')^. Port TMot their custody, provided such deficiencies be 

Co., 61 L. J., Adm. 25 ; [1891] A. C. 199 : 65 L. T, claimed of the company withm six months after 
590 ; 7 Asp. M. G. 115 ; 55 J. P. 820— H. L. (E.) delivery, and shall be satisfactorily established 
By a private act of parliament, the defendants tiy the customs’ gauge on landing and delivery, 
were appointed as guardians of the port and • • • . Bates and charges on rum. . . . hen 

harbour of Wisbech, with prescriptive rights to imported in casks made of proper oak, 

receive tolls, to be applied to improving the the company engages to be responsible for defi- 
harboiir and port, and provision was made for cicncies in measure, which shall exceed^ one 
the appointment of one or more harbour-masters g‘dlou per cask for each year,” &c. Held, in an 
for regulating the placing and mooring of vessels, action for loss of brandy housed with the com- 
and for preventing and removing obstructions, pany, that, under the above provisions, they 
A later act gave the defendants the same rights would not be liable for a diminution in alcoholic 
over a channel called the Hew Cut, which had strength, though exceeding one gallon per cask, 
been constructed partly for better drainage and deficiency contemplated being a deficiency 
partly in place of the old channel forming part in actual bulk ; but that if such diminution was 
of the port and harbour, and was vested in com- caused by their negligence, they were liable, 
inissioners. A vessel was berthed in the New apart^ froixi contract. Lamare v. London and 
Cut, under the direction of the defendants' Lutharine Looks Co., 39 L. T. 830. 
harbour-master, and sustained damage to her . «. -o-:,-!* 

bottom, owing to the unfit state of the berth. , Persons Dsing Swing Bridge.]— A 

In an action brought by the shipowmers against company having a swing bridge on a public 
the harbour authoi-itv :-Held, that the defeu- passing ot vessels to 

dants were liable for the damage arising from the "f reasonable means (both ns to the number 
neglected state of the channel The Burlington, of men employed and number of ships passed at 
72 L. T. 800 ■, 8 Asp. M. C. 38-C. A. •' a time) to prevent unnecessary delay ; and if 
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the negligence of her master arid liis tils© 
of the dockmasters orders, she broke 1 
damaged the docks : — Held, that tlic 
liable for the damage. 'The Reeelsior. ^ 


plaintiffs slii]). In an action against the corpora- 
tion for damages Held, that tlie contract, not 
being a contract concerning an interest in land, 
need not be in writing nncler the 4th section of 
the Stature r)f Frauds ; or under seal, being a 
matter of constant occurretice and daily neces- 
sitv. llWbv Y, A1 Nf/don-upon-I/uU CorporatUm, 
44 ‘L. J.. C. P. 2:u ’ L. K. 10 0. P, 402 ; L. T, 
hio ; 23 W. 1-b :)t;2 ; 2 Asp. M. C. oSO. 

Poor Bate— lighthouse Authority. J— A light- 
house tower containing, besides the i-oonivS for the 
light and apparatus, a room for working a post- 
otiice tclegra])h used for the exciu.'iive benefit of 
the owners of the tower, who were proprietors of 
(locks having no power to make prolits, held not 
ratable to the poor ; but adjoining buildings 
occupied by the lighthouse keepers held ratable 
at their value as connected with the lighthouse 
and telegraph station. Mer.v^y Dochs and Heir- 
hour Board v. LlaneVan {Orerseerr), TA L. J., 
Q. P>. 49 ; 14 Q. B. D. 770 : 52 L. T. 118 ; 33 
W. K. 97 ; 8 Asp. M. C, 358 ; 49 J. P. 164. 

17 tk 18 Viet. c. 104, s. 430. applies only to 


obedience 
loose ami 
ship; was 
supra. 

Harbour-master — Injury to Ship in attempting 
to enter Dock,] — The authorit}’" of a harbour- 
master over a vessel entering a <lock is not 
limited by his knowledge that there are persons 
on board the ves.sel more familiar with the local 
circumstance.s of the ])Iace than he is. Thelaiter 
are not at liberty to disregard the orders of tlie 
harbour-mastei’ because tliey think that he is 
making a mistake. It is only in the last resort, 
and when the danger is fully obvious, that the 
orders of the harbour-m aster should be dis- 
obeved. Beney y. KirhendhriyJif 
61 L J., P. 0. 23 : [1892] A. C. 264 ; '67 L. T. 
474 ; 7 Asp. M, 0. 221—Pl. L. (Sc.) 

Serable, that the master of a ves.scl is not 
affected by the knowledge of a local pilot whom 
he has taken on board to assist him, so as to 
make the owners of the Yes.sel responsible ft>r 
the omission of such pilot to infoi’m the master 
of a local danger. Ih. 

Collision caused by,] — See XX, Colli- 
sion, The Cynthia^ and Ca,uu'i ante, col. 723. 


XXV. SHIPBROKERS AND AGEXTS, 

1, Conm 'mhn and Employment, 914. 

2, Llahilitles, 919. 


I 1. Commission and Employment. 

I Commission, whether Contingent,]— A ship- 
I broker is entitled to 5 A }.)er cent, on the gross 
freight of a ship, though payment of a part is 
contingent on the anival of the vessel home. 
MohertsY, Jachwnt2 Stark. 225 ; 19 R. R. 706. 

The actual earning of freight under a charter- 
party is not a condition precedent to the light of 
the shipbroker to his commission for procuring 
the execution of the charter, ll'dl v, Kitehlnf/^ 
3 0. B. 299 ; 15 L. J., C. P. 251. 

A., a shipbroker, procured a charterparty to be 
made between B., a shipowner, and C., under 
which . the owner contracted to bring home a 
cargo of guano, and the merchant agreed to pay 
freight at the rate of 4 A i5.s‘. per ton, to be 
reduced to 4A 12a\ Gd. if the ship did not arrive 
off Cork or Falmouth on or before a given day. 
There was no express engagement on the part of 
G. to ship a cargo Held, that A. wms entitled 
to recover from B. upon a quantum meruit for 


d. Duties of Dockmasters and Others. 

Dockmasters — Discretion of— How Exercised.] 

— A doekmaster is invested "with a discretion to 
be exercised for the benefft of all the ships in 
the harbour, and the master of a vessel is there- 
fore bound to obey the doekmaster. and to assist 
even though if the 


in the removal of his sliip 
interests of the ship alone might be considered 
the removal was injudicious, ddie E.ceeU‘}or, H7 
,L. J., Adm. ,54 ; L.'R. 2 A. & E. 268 ; 19 L. T. 87. 

Action against.] — In an action against a 

harbour-master for loss of the cargo of a foreign 
merchant vessel through her heeling over upon 
taking the ground in the harbour, it being 
admitted that the master brought her in, in 
order to take the ground : and that being sharply 
built, she could not safely do so, unless there was 
mud of sufficient depth and strength to support 
her : and the ease for the owner of the vessel 
being that at a certain point there was such mud, 
but that she took the ground before she could 
get there, owing to there not being sufficient 
depth of water for a vessel of her draught : — 
Field, that the question of negligence on the part 
of the harbour-master would depend upon the 
knowledge or information he had of the build 
and draught of the vessel ; and that in the 
absence of knowledge on his part, it was the 
duty of the captain to inform him ; and that, as 
it was materially misrepresented to him by the 
captain, he ^vas not responsible for the result. 
Lloyd V. Iro7ij 4 F. k F. 1011. 

Duty of Master of SMp— Damage— liability, j 
— When a ship is mooi'ed in dock, it is generally 


mm 



SHIPPING- 


chartered upon a tender. J^roum t, 9 

Oar. &: F. 204. And see Jleafl v. Mami, 10 B. &: C. 
4:48 ; 8 L. J. (o.s.) K. B. 144, infra ; Oohe^i v. 
Par/et, 4 Camp. 96. 

The broker who first introduces the purchaser 
of a ship to the vendor is entitled to his com* 
mission, althoiparh the pi’incipals complete the 
negotiation, and other brokers unknown to each 
other also introduce the purchaser and vendor, 
who had communicated with each other, without 
and before the introduction of any broker. 
Ounard v. Van Opj)en^ 1 F. & F. 716. 

If the negotiation goes off by the fault of the 
broker he is entitled to no commission or expenses, 
other than such as have been occasioned at ship- 
owners’ special request. Dalton v. Irvin, 4 Car. 
& P. 289. 

The charter contained a provision that the 
ship should be consigned to C. & Co. at Liver- 
pool, or their agents at her port of discharge in 
this country ; and in the margin was a memo- 
randum that “this charter is subject to M. per 
cent, payable by the ship ” : — Held, that the jury 
might infer from A.’s execution of the charter a 
contract by him to pay O.’s commission. Smith 
v. Dontnlier, 1 Car. & K. 576. 

Three shipbrokers agreed in writing with a 
shipowner to freight his ship at a certain com- 
mission, dividing profits of commission. One of 
the brokers alone paid and received money on 
account of the ship, and delivered to the owmer 
an account, charging a sum for commission. The 
owner agreed to the account, but objected to the 
commission. There was no adjustment of account 
between the brokers : — Held, that an action for 
money had and received wmukl not lie by the two 
brokers against the third for their share of the 
commission, Dov'dl v. Hanunond. 9 D. & E. 186 ; 
6 B, ^ C. 149 ; 5 L. J. (O.S.) K. B. 145. 


efcected between them for that voyage, even 
though they may employ another broker to 
prepare the charter party, or may write the 
charterparty themselves. Dnrijett v. Bouelt, 9 
Car. &: P. 620. 

If a broker is authorised by both parties, and, 
acting as the agent of each, communicates to the 
merchant what the shijiowner charges, and also 
communicates to the shipowner what the mer- 
chant will give, and he names the ship and the 
parties so as to identify the transaction, and a 
charterparty is ultimately effected for that 


w^hen put up for sale was bought in. is not 
entitled to a commission on the sale. Mestaer 
V. Athlns, 1 Marsh. 76 ; 5 Taunt. 381. 

A shipbroker who has procured a bargain for 
the hire of a vessel is, by usage in the city of 
London, entitled to a certain commission on the 
amount of freight if the contract is perfected, 
but not otherwise. Bead v. Bann. 10 B. & C. 
438 ; 8 L. J. (o.s.) K. B. 144. 

Even where the contract is not completed 
through the act of the owner. Broad v. Thomas, 
7 Bing. 99 ; 4 M. A P. 732 ; 4 Car. &: P. 338 ; 
9 L. J. (O.S.) C. P. 32, 

Shipbrokers were employed by shipowners to 
procure charterers for certain ships. The brokers 
introduced the owners to another firm of brokers, 
and negotiations were commenced at the office 
of the last-named firm with L. for the chartering 
of these ships. The negotiations with L. came 
to nothing ; but L., from the knowledge thus 
acquired, informed M. that the owners had a 
ship in •want of a charterer, and M. became the 
charterer of this ship of theirs. In an action 
by the brokers to recover their commission from 
the shipowners on the charter of this ship : — 
Held, that their services in the transaction were 
too remote- Glhson v. Crich, 1 H- &: 0. 142 : 31 
L. J., Ex. 304 ; 6 L. T. 392 ; 10 W. E, 525. S.C,, 
at nisi priiis, 2 F. & F. 766. 

Where by the terms of a charterparty a vessel 
is let for an indefinite period, and the voyage is 
general, the shipbroker who lets the vessel is 
entitle<I to claim commission as for a voyage of 
that description, and not for a specific voyage on 
bonds. HoU v. Plneent 6 Moore, 228. 


Actions for.] — It is no answ^er to an 

action by a broker for commission for procuring 
freight that the charterparty procured w^as such 
that if the charterer failed to obtain certain 
licences the voyage %vonld be illegal, Haines v. 
Bush, 5 Taunt. 521 ; 1 Marsh. 191. 

When two brokers are referred to in advertise- 
ments by a shipowner, and one of them procures 
the cargo and receives the freight, and the other 
pays the charges for clearing out the ship, the 
latter must share the commission with the former, 
and cannot by usage of trade maintain an action 
against the shipowner, Hull v. Benson, 7 
Car. & P. 711. 









on. the amoinit of freight- pa 3 ’able -ander such 
eharterj unless excluded by special contract ; but 
in case the owners procure a charter or cargo for 
the ship, without any default of the consignees, 
the consignees are entitled to the brokers’ com- 
mission on anj*- freight pa.yable under such 
chartcrparty, unless sindi right is excluded by 
special contract : that the shi[) arrived in Chinn, 
aiul the owners' agents as consignees pjcrformed 
their duty free of cornnilssion on the outwai'd 
voyage, aiul were ready to procure a charter or a 
cargo for Hong Kong ; that the charterer did 
not permit them to ]U’oeurc such charter or cargo, 
but, witiiout the <lefanlt of the owners’ ngeiits, 
himself procured a cargo. Breach, iionpayment 
by the charterers of any commission on the 
cargo : — Held, that the parol evidence of the 
mercantile usage was not admissible to vary the 
terms of the charterpartv. PhllVpps v. Briard^ 
1 H. ^ N. 21 ; 25 L. J., Ex. 2B3 ; 4 W. E. 486. 

The defendants, who were shipbrokers, being 
employed the French government to charter 
two ships, ij., who was also a shipbroker, in- 
formed them of two ships, the “ Kew York” and 
the “ Glasgow,” open to charter. After corre- 
spondence between L., the defendants and the 
shipowners, the “Kew York” was charteicd for 
six months, and the defendants wrote to L. that 
in consideration of his having assisted them in 
getting the “Kew York” charter they agreed to 
paj^ him a commission of per cent. The 
“Glasgow” was afterwards chartered and the 
“ Kew York” charter was renewed for a further 
six months. L. claimed commission on the 
“ Glasgow ” charter and on tlie renewed “ Kew 
York ” charter : — Held, that evidence was admis- 
sible of a custom amongst shipbrokers that an 
introducing broker should receive further com- 
mission on renewed charters notwithstanding the 
written agreement. Allen v. Snudlm, 1 H. & C. 
123. 

In order to prove a custom, it was proposed to 
ask a broker, “ What is the custom with regartl 
to payment of brokers’ commission when the 
broker introduces another broker to a shipowner, 
which shipowner substantial!}" negotiates with 
one of the brokers introduced ? ” — Held, that this 
question was rightly disallowed. Gllmin v. Cricli,, 
supra. 

Where A. employs B,, a broker, to procure a 
charter, and B. employs C., another broker ; — 
Sernble, evklence of custom as to which broker 
is entitleil to the commission is admissible. Sm ith 
V. BonteJter, 1 Car. & K, 573. 

Kotice of Karnes of Vessels,] — The defen- 
dants-, London merchants, einplo^^ed a broker at 
Liverpool to purchase some. wool. The broker 
negotiated a sale by the plaintiff to the defen- 
dants of certain bales tleliyerable at Odessa, 
“ the name of the vessels to be declared as soon 
,as the wools were shipped.” In this transaction, 
the broker acted for both the plaintiff and the 
defendants. By the custom of Liverpool, where 
a contract contains a stipulation that notice of 
an event should be given by the vendor to the 
vendee, it is usual for the vendor to give the 
notice to the broker, who communicates it to 
the vendee ; — Held, that the defendants were 
bound by such usage, and therefore that a notice 
by the plaintiff to the broker of the names of the 
vessels on, which the wools were shippe<l was a 

S erfoxmance of that stipulation, although the 
roker omitted to communicate them to the 
2’H. K.'210 j 26 


L. J., Bx, 316 ; 3 Jur. (K.s.) 519 ; 5 W. B. 597— 

Ex. Ch. 

Payment on Behalf of Ship. 1 — A broker, who 
had received money for the sbippage of good.s 
on account of the owners of the ship, offered to 
pay it to the captain, who was also managing 
owner, by a cheque. This the captain declined’, 
preferring that the broker should open a credit 
for him at a bank in Kew Brunswick in favour 
of ,H., which the broker did. The bank accord- 
ingly paid H. 25CB., for which H. gave a bill, 
drawn by him in favour of tlie bank upon the 
broker, who accepted and paid it when due. The 
broker having sued the co-owners for the balance 
of his account : — Field, that this was a good 
payment of 250/. by the broker, and binding on 
the co-owners. Andemm v. JFIUtlen. 12 C. B. 

499 ; 21 L. J., G. P. 150 ; 16 Jur. S19. 

Lien.] — Shipbrokers have no lien on the 

certiheate of registry for advances made by tliem 
to the owner for the use of the ship. (Hh-on v, 

Jw/c, 6 Hare, 112. 

Lien on Cargoes — ^Agent for Sale.] — A., 

in Kew Brunswick, emplo^md an agent in London 
to charter vessels for carriage of rlenls from Kew 
Brunsw'ick to be consigned to the agent for sale. 

A., in breach of this contract, consigned the deals 
to another person : — Held, that the agent had a 
lien on all the cargoes for expenses and loss 
incurred in respect of each vessel chartered hj 
him, but not for commission and profits which 
he might have earned if the vessel had been con- 
signed to him. Youiuj v. Ac///, .H2 Beav. 529 ; 

2 KL K. 212 ; 9 Jin. (^.S.) 976 ; 9 L. T. 9 ; 11 
W.B. 1052. 

Commission on Preight — Charterers acting as 
Brokers— Ship lost] — See Sihsofisv. Bar- 
oraig Oik, ante, col. 383. 

Introducing Buyer— Commission, ] — ^Where the 
sale is not in consequence of the shipbrokers 
introduction commission is not paj'able. WMte 
v. Mitnnh 3 Ot. of Sess. Gas. (4th ser.) 1011. 

Statutes as to Brokers.] — vShipbrokers are not 
within the statutes relating to brokers iii London. 

OlblMms V. Itnle, 4 Bing. 307 ; 5 L. J. (0.s.) G. P. 

176 ; 29 B, E. 370. 

Loss on Be-charter— Liability of Principal.] — 

The defendants chartered a shi|) to sail to T. and 
there load a cargo at 60ts*. per ton freight. They 
wrote to the plaintiffs asking them to instruct 
their firm at T, to re*chartei- the ship for the 
defendants at the best rate they could ; and 
stating that if there should be a loss the plaintiffs’ 
draft for the difference should be honoured. The 
rate of freight at T. being only 40.?. per ton, the 
plaintiffs put their own cargo on board, drawing 
upon the defendants for the difference between 
40es*- and 60ts*. freight. The ship was lost, and the 
defendants refused to accept the draft : — Held, 
that the cargo when on board being liable to the 
shipowner for freight at, 60,?. instead of 40^., there 
was such a loss as contemplated in the letter, and , 

that the defendants w'ere liable for not accepting • 
the draft. Ymnm v. Lhmlutg, 3 L. T, 855 ; 9 
W. B. 313. ' ' , ' : 

Sale of SMp— Commission.]— See v. ' ' 

Alston^ and ante, coL 168, ‘ ^ > 

Passage Bfokeafijwgqe/ 'JparrMiy, 
supra, 'OoL S73„, , < 
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iv: Decree — ,Jiid«'ment — Execution, lOOT,' Hartlepool, suffering? damage : — Held, that the 
y. >Setninty for Costs, court had jurisdiction to entertain the suit, ami 

23. Ap}H‘nU, that a good ground of action was disclosed. 

a. To Court of Appeal. 1010. 

h. To Piivy Council, 1012. Average.]— The court of admiralty bad 

c. From County Court, in 14. jurisdiction to enforce a claim for general 

24, C\Ksh\ " ^ ■ average contribution, except, perhaps, where tiie- 

Generally. 1017. proceeds of ship, cargo and freight were in court. 

h. Of Keferciicc, 1022. Oomfa/iom, 4 Not. of Cas. 077 ; 10 Jar. 84a,. 

c. Of Appeal, 1024. XVII. Average, ante, col. 502. 

*sV.e also IX. Mositgage ; X\ JII. Salvage ; Damage hy Tug to Tow.] — A sliip in tow 

AA. COLLISION. Qf ^ thedug danmged by 

collision with a third ship. Held, that the 
1, High Court op Ad^iiralty and admiralty court had jurisdiction in a suit by 
Admiralty Division. the owners of the ship in tow against the tug. 

u Jurisdiction ; 8 JtU'- 

"• (N.S.) 1101 ; 7 L. T. 390 : 11 W. E. 189. Soo also- 

Seo aUo sub-heads, cols. y2(), scq., 948 — 071, Tlic RoheH Ilow, ante, col. 756. 
below, 

i. Snh]ect.watUT. 

Subject-matter — Bottomry. 1 — Whether the t ^ rr,, , 

court has or has not jurisfiictioii, depends upon , , i hin Counties Contract.j— -The admiralty 

the subject-matter. v. ,S Term jurisdiction in cases of contracts and 

Hep. 267. ^ matters done within the bodies of counties, either 

It has cognizance of an hypothecation-bond ^3" or b\^ water, v. IH?Z7«56^r, 2 W ils. 264. 

given in the course of a voyage, though executed i t 

L land and under seal. /J. . 7- Collision. or for running tcml of 

and bi-eakmg a vessel in tlic river Thame.s, and 

Freight— Prize.]— So it has jurisdiction the body of the county of Kent. Veltlmsnl ^\ 

over the question of freight, claimed by a neutral 8 Term Rep. 815. See also Tho Eliza 

master against the captor, who has taken the 8 Hag. Adm. 885, ante, col. 887 ,* Thf^ 

goods a prize. Soiart v. Wolf, 8 Term Hep. 823. PnUic Opinion, 2 Hag. Adm. 898, ante, col. 887. 

— , — Possession,] — So it has, in a cause of Restriction — Onus,] — W' here the ancient juris- 
.possessioH, jurisdiction to take a ship from a diction of the court is restricted by act of 
wrong-doer and deliver her over to a person parliament, the burden is on those who wish to 
claiming as the right owner. Blanshard^ In to, avail them.selves of the restriction to give full 
2 B. AC. 244 ; 3 D. & H. 177 ; 26 H. 11. 829. proof of the circumstances (e.g. the distonce of 
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— I — On High Seas and Foreign !Eivers.]« — The now the admiralty law of Scotland is identical 
admiralty jurisdiction of England extends over with that of England. The J3old Bncdeiajh 
British ships, not only when they are sailing on (7 Moore, P. 0. 267) approved. The J)unhm\f, 
the high seas, but also when they are in the rivers Currie v. McKnhjht, 06 L. J., P. C. 19 ; [1897] 
of a foreign territoiw, at a place below bridges, App. Cas. 97 ; 77) L. T. 457 ; 8 Asp. M. G. 193 — 
where the tide ebbs and flows, and where great H. L. (Sc.) 

ships go. Jleg. v. Anderson^ 38 L. J., M. C. 12 ; In order, however, to give rise to a maritime 

L. K. l^C. C, 161 ; 19L. T. 400 ; 17 W, B. 208 ; 11 lien, the ship against which the lien is claimed 
Cox, C. C. 198. See also Iteg. v. Lojge-':^ 27 L. J., must be the instrument of mischief, and some 

M. C, 48 ; 7 Cox. C. C. 431. act of navigation of the ship itself must either 

mediately or immediately be the cause of the 
Coroner.] — In an estuary of the sea where both damage. Ih. Aud- ^ee further as to damage 
banks are ^dsible, the admiralty and common-law lien, ante, cols. 717, seq. 
coroner have a common jurisdiction. Inquisition 

on one hanged on board ship at Blackwaii. Rex Winding Up.] — The proper mode of 

v. liroum^ 1 Keb. 420. enforcing a maritime lien on a vessel belonging 

Information against the captain of a man-of- to a company which has been ordered to be 
w^ar at Portsmouth for refusing to allow coroner wound up is by a proceeding in the winding-up, 
to come on board to view a body. Jtex v. and not by a proceeding in rem in the admiralty 
Sftlcfiuard, Andrews. 231. court. AiistraVia Direct Steam Xariqatnin Co,, 

In re, 44 L. J., Ch. 676 : L. R. 20 Eq. 325. 

Accessories on Shore to Barratry on the Sea The arrest of a vessel by the admiralty court 
are not triable in Admiralty.] — Accessories is a sequestration within the meaning of the 
before the fact on shore to the wilful destruction Companies Act, 1862, s. 163. Ih. 
of a ship on the high seas are not triable by the 

admiralty jurisdiction under 11 Geo. 1, c. 29, Suit in Ireland restrained by Injunction 
s, 7 ; they not having done any act within from Chancery in England — Payment out of 
admiralty jurisdiction. Rex v.‘ Eauterhy, 2 Money in Court.] — A suit was instituted in 
Leach. C. C. 947 (Jnit .see mm 43 Geo. 3, c, 1*13) ; admiralty in Ireland for the price of necessaries 
East, P. G., Add. to Xhef. xxvi. supplied in 1869 to “ The Lion,” then the property 

of the North- West of Ireland Peep Fishery Co. 
Municipal Corporation Act, 5 &6 Will. 4, c, 76 The defendants, liquidators of the company, 
— Transfer of Jurisdiction.]-~SeeJ2/»/^5/i/‘ 77 lodged in court 208/. 7 a‘. in lieu of bail and as 
2 W. Bob. 251, 255, n., infra, col. 949. security for the claim and costs, and to abide 

the judgment of the court. They then applied 
iii ^Maritime Lien chancery in England and obtained 

an injunction against the plaintiffs from pro- 
Judgment of Foreign Court] — The plaintiffs secuting the necessaries suit “until further 
brought an action and obtained judgment in the order,” and afterwards applied to the admiralty 
tribunal of commerce at Lisbon against the court in Ii'eland for payment out to them of 
captain and owners of a British ship for damages the 2087. 7.s. Application refused. The Llon^ 
for injury caused by a collision with the plain- 19 W. R. 16S ; 1 Asp. M. C. 321. 
tiffs’ ship. The Portuguese courts recognise no 

distinction between actions in personam and Master’s Disbursements and Wages — Lien.] 
.actions in rem. The defendants’ ship having V. Master, ante, cols. 97, seq. 

•come into a British court the plaintiffs com- 
menced an action in rem against the ship, Seamen’s Wages — Lien.] — YI. S.EAMEN, 
■claiming to enforce the judgment of the Portu- ante, cols. 119, seq. 
guese court against it, and arrested the ship : — 

Held, that the action in the Portuguese court Necessaries — Lien,] — See 19, Necessaries, 

was a personal action, and that the writ in the pc>st, cols. 964, seq. 
present action and all proceedings under it must ‘ 

be set aside, the court having no jurisdiction Between Foreigners 

to enforce a judgment in a ])ersonal action by ' ./ ' * 

proceedings in rem. The City of Ilecea, 50 Court unwilling to adjudicate.] — The admir- 
L. J., Adm. 53 ; 6 I*. I). 106 ; 44 L. T. 750 ; 4 aity court was uriwulling to exercise its juris- 

.Asp. M. C. 412 — C. A. diction in disputes between foreigners. The 

Martin of A'orfolh, 4 C. Bob. 293. 

Collision— 'Damage Lien.] — All nations recog- 
nise and will enforce a damage lien when it has Possession of Foreign TesseL] — A plaintiff in 
been declared by a foreign court ; but it is an action in rem claimed to be the sole owner or 
essential that it should appear from the pro- mortgagee of a foreign vessel against which the 
■eeedings of the fox'cign court that the object of suit was brought, and to be entitled to have 

the, suit was the sale of the ship, and not a possession of the same decreed to him. The 

personal r<?medy against the captain or owners, defendants appeared under protest, and delivered 
The Bold Buecleugh (7 Moore, P. 0. 267) con- a petition on protest alleging, as the fact was, 

* sidered. . J h. that the plaintiff and defendants w’ere foreigners 

resident abroa<l, and praying the court to pro- 

WrongdoiugSMp — ^Wilful Aot of Crew — nounce against its jurisdiction j The consul of 

f Scotch Law.] '—The courts of Scotland have* from the foreign state where the ship was registered 
the eariies.t times, in the exercise of atimiralty ' was desirous that the court should entertain the 
jurisdiction, administered, not, the: municipal suit, and prima facie evidence was given at the 
geoteb laiw,:but)the-law:‘md;dnstpm^ol/, hearing.. tha^ by a, decree of a. competent 

possession of the vessel bad 
tjie iaw>s to, the* plaintiff Held, that 
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tlie coui’t would not decline to exercise jurisdic- 
tion in the snir. The TJmuffeUHtna^ 46 L. J., 
Adni. 1 ; 85 L, T, 4Id ; 25 W. E. 255. 

A pijiintitl a foreigner, purchased of the 
defendant one fourth share of a shij.n At the 
time of the purchase she was a British ship, but 
the defendant, a, foreigner, subsequent]}’- pro- 
cured a register for her as a foreign ship. In a 
suit by the })laiiititl for })ossession, the court, 
upon the foreign consul refusing to interfere, 
<leclined to entertain the suit, which was dis- 
missed, with costs, but not damages. The Agla- 
amrt, 47 L. J., Adm. 87 : 2 P. D. 289. 


b. Actions for Wrongrfully Suing- in 
Admiralty. 

Depredation at Sea.]— Contraband goods were 
condemned and sold in Scotland to the plaintiff. 
The defendant subsequently sued the plaintiff in 
admiralty for depredation at sea. Juror with- 
drawn, and plaintiff ordered to discontinue. Had- 
ley V. Eeclujield^ I Ventr. 178. 

Taking- Kelp in the Severn.] — Action for 
damage.s for suing in admiralty for taking kelp 
in the Severn. Flemming v. Yates^ 8 Bulstr. 
205. 

Writ of error to reverse a judgment for 
damages for wrongfully suing in admiralty ; all 
the errors assigned were overruled. K.B. — The 
suit in admiralty was for taking kelp in the 
Severn. Ih. 

Char terparty Made Abroad.] — Action for suing 
in the admiraltj^ upon a charterparty made 
abroad. Cremer and Tooldei/s Case, Godb. 885. 

Contract for Sale of Ship and Cargo.] — Action 
against A. for wrongfully suing, together with B., 
in admiralty, upon a contract made at Meicombe 
in the county of Dorset for the sale of a. ship and 
her cargo oi fruit. Poyntell was attached to 
make answer as Avell to the king and queen as 
to the plaintiff, Billota. Cause agreed. Poyntell 
V. Billota , Benloe, pi. Ill ; Dytii', fo. 159, b. 

Action for Wrongfully Suing in Admiralty.] — 
Boic V. Alport, 1 Brownl. <fc G. 4. 

Action for Arresting Ship as an Interloper — 
East India Company.] — A warrant to stay Sands’ 
ship as an interloper wms obtained from the 
king in council by Chikl on behalf of the East 
India Company, and she -vvas afterwurds arrested 
by admiralty process, xipon which Sands appeared 
pro interesse suo. Sands thereupon .sued Child 
for -W'rongfully suing him in, admiralty and 
obtained judgment for 1,5(,)0Z. damages and double 
costs under 2 Hen. 4, c. 11. Child v. Sands,, 
Garth. 294 ; Lev. pt. 8, 351 ; Comb. 215 ; 4 Mod. 
176 ; 1 Salk. 81. 

He who procures the first process out of the 
admiralty doth prosecute and pursue therein 
withiii the meaning of the above statute. Ih, 


Attachment.] — Attachment for contempt 
issued by the" court of admiralty against a 
person resident in Scotland and executed with 
the consent of the court of admiralty jurisdic- 
tion in Scotland, the person attached being 
brought to England, Afterwards the court in 
Seotiarid revoked its consent : — Pleld, that a 
supersedeas of the attachment should issue. The 
Ilathesis, 2 W. Eob. 286. 

Wages.] — See The Vrow Mim, infra, col. 953. 

Possession Suit.] — See The See Reuter, 1 Dods. 
22, infra, col. 957. 


V, ATortgages. 

The admiralty court had formerly no jurisdic- 
tion in respect of ship mortgages. The Portsea, 
3 Hag. Adm. 84. The FxmmithCd Hag. Adm. 


Under 3 & 4 Viet. c. 65, s. 


3, the court has 
power to decide, not any question arising under 
a deed of mortgage, as for example the right of 
the mortgagee to freight, but only questions as to 
the mortgage of the ship herself. The Fot titude, 


vi. Assa^ilt and Ill-usage, 

Damages 1007. recovered in admiralty by a 
cook against the captain of an East India 
Company's ship for ill-usage. The AgincouTt, 1 
Hag. Adm. 271. S., P., The Lowther Castle, 1 
Hag. Adm. 884. 

A.ssault by master on seaman : 120Z. damages 
awarded by admiralty court. 'The Fncha'ntress, 
1 Hag. Adm. 895. 

Assault by master on mate. The Centurion, 1 
Hag. Adm. 161. 

The admiralty court has jurisdiction in case of 
assault by the master upon a passenger at sea. 
The limkers, 4 C. Eob. 78. 


vii. Perso7ml Injury — Loss of Life. 

** Damage done by any Ship.”] — A stranger 
whilst passing over the deck of a ship in dock 
in the Thames w^as injured by falling down a 
hatchway left unprotected by the negligence of 
those on board : — Held, that he could not sue 
the ship in- rem ; and that his injury was not 
damage done by a ship, within the meaning of 
the Admiralty Court Act. 1861. The 'Theta, 63 
L. J., Adm. 160 ; [1894] 'P. 280 ; 6 K. 712 ; 71 
L* f ^6 I '48 W. B. 160 ; 7 Asp. M. C, 480. 

' The admiralty court has jurisdiction to enter- 
tain ,An action in respect of injury to person 
• Tim B.eta, 88. L. J., Adnn BO ; 
Ml J %f W. P, 0. 8. Tim 


c. Prohibitions. 

Generally.] — The court of admiralty, although h 

it possesses by statute in certain cases some - - 
of the powers of a superior court, is an inferior ' ^ ' 

court, to which prohibition wnll lie. Tames vl ' ; ■’ 

L. 4* S. W, By., 41 L. J.. Ex. 186 ; L. E. 7 Ex. 

287 ; 27 L. T. 382 ; 21 W. E. 25 ; 1 Asp. M. C. ^ . 

226— Ex. Oh. ' , " 

Courts of admiralty and courts of prixe are a,,/'-,/. ' 
all liable to the controlling authority which the 
courts of Westmiuste? Hall have from time to , v'.’- 
time 'exereisadi* fo:» the -purpose* oi ’preventing 
them '' 

'A ' A.-: 
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in matters not within tlieir cogiiimnce. Grant v. The atlniiralty had no Jurisdiction in matters 
2 H. Bl. 69, 100 ; 3 E, K, B42. done beyond sea. Thomlhmin a Cane, 12 Cio. Eep. 

If a court of admiralty proceeds in a question 104. 
where, it has no jurisdiction, the court will grant The admiralty cannot iiold plea for matters 
a prohibition without imposing any terms, Telt- done on land, as of a suit hjr luouey lent to the 
liasen v. Onnaley^ 3 Term Eep. 315» master in ?spaiii. JJr'ahjeinaifti Hob. II. 

ProMMtions Contract.] Prohibition to Collision.] — Prohibition granted in case 

admiralty court refused m suit_ upon a bond aanwse bv a foruiim ship in collision in the. 
made m I ranee, because the witness may be rp),, rktha.en V. OrmdeiL 3 Term Eep. 
beyond sea, and cannot be examined m a com- - 

mon-law D(^^rnorhe. and Barnry a Cane, l»rohibition refused where the collision was in 

1/*^* Admiral Court, Thames, on the ground that there was no 

1 ' • 1^* . „ , remedv at common law. Wha'rfon^\ PlUA ^‘Ak. 

.Suit in admiralty for P^smion of goods ; .5,^^ followed in VeWuuni t. 0/-«.vZri/. 

contract by deed pleaded. Prohibition awarded, 

Y, cited, Dyer, fo. Prohibition granted in a collision suit, but only 

‘ 1 . T f. 1 r upon the undertaking of the applicants to give 

Suit in admiralty lor wages earned at sea ; the names of the owners of the ship sued, so that 
ciuitract made in Suffolk^ Prohibition awarded, thev could be sued at common law, JIarthiw 
Bene y, ll'ilcoolis, cited, Dyer, fo. lo9, b. ^ ^ .70.) 

Suit in admiralty upon obligation made at j-- 

Beaumaris for appearance in admiralty. Pro- -i -n i -u-j.- 

hibition awarded: SkiH and FloySe Case, cited. , — Senteuce.J-Prohibition may issue 
THrpr fn 1 h ' ' to the admiralty after seutcncc. Ilex y. Broom,, 

If V morin of ov Bromc, Comb. 444 : 12 Mod. 135. 

Lincoln: and suggested to have been made at sai! P^ibi«on to the admiralty refused aftor 
Prohibition awarded. JJyian y. Mrowne, cited, sentence on appeal, there being eoneurrent juris- 
Dver fo 159 b diction. Chamhern Cam, 1 I\eb. 10, 66. 

Suit ill adinii'alty for broach of contract made f admiralty for breach of charterparty, 

at sen or in foreign parts. Prohibition awarded, and sontenoe given. Prohibition refused. 

Fa7te V. Penntnr, 1 Kiib. ^ . , 

Prohibition to the admiralty where the issue Prol«b>twa tefused, alter sentence and execu- 

is whether the contract is made on sea or laud. 5 ^ 

Susann Y, Turner, i^7. y -i ^ i y n 

Somble, a contract made at sea is within ty^iptwii after sontenoe refused, where the- 
birisflicfion contract was alleged infra jurisdictionem admi- 

Prohibition In suit upon charterparty. Smith- ^m'her v. II hafton, 2 Ld. Eaym. 

V. A«-«, 1 Keb. 138. Ifo2: 2Bariiard 2. 

Prohibition to. the admiralty refused in a suit ^'olnbition not ga-anted upon a surmise after 
upon a charterparty made in Barbary and under soiitence passed. Susans y. /iiriier, Isoy, Ui. 
seal, for non-delivery of sugars spoiled at sea. admiralty sentence, imloss upon its lace it 

Falmcr v. Pope, Hob. 79, 2li And see Mddo- *«> life bt'cn passed -vvitliout jurisdiction, 

y. ,a,«4 Benloe, l-I-O. is presumed to have been made with j W 

Sale of ship alleged to be at sea. Prohibition Ludhroho v. Cnchett, 2 Term Eep. 6-1 J ; 1 P.. E. 

awarded on suggestion that it was at land. *'*^,,*, ^ .-n ^ m - r 

Y Colduelf I Keb 786 1 he court will not prohibit the admiralty after- 

‘Suit m'’’ac!mirnity Jn biU of Lading for not ^iiteiioe upon mere surmise that the matter ws. 
delivering goods in as goal condition, A:c. Pro- coipus oomitatus. Case of the Admiralty, 

hibition granted. Caule v. Cooke and Sparlie, ^ , -i t ■ • o 

2 Xeb 498, Prohibition granted to the admiralty after- 

Bemble) if the libel had been in tort for sentence. Beech v, Potts, 1 Keb. 3. 
damage to the goods, the admiralty ^Yould have 

had jurisdiction. Ib. " Enforcing and Criving Bail.] — Prohibi- 

Semble, in a suit by cargo-owner against ship- tioii refused in a suit to enforce bail given 
owner for non-deliA^ery of goods through breach in admiralty. Parre or Par v. Brans, Sir Th. 
of duty as carrier, the admiralty has jurisdiction. Eaym. 78 ; 1 Keb. 480. Of. Barongh v. Catlin,. 
Ib. 1 Keb. 88. 

Buit in admiralty upon charterparty made on A stipulation taken in a vice-admiralty court; 
land, the contract being alleged to be at sea. in the colonies to abide the decision of the court 
Prohibition awarded. Bushel ' v. Jay, 1 Keb. of appeal in prize cases is not a recognizance, 
153. B. P,, Johnson v. Brahe, 1 Keb. 176, being taken in a court not of record ; but it’is- 

Theiulmiralty court had no jurisdiction upon enforceable by the court of appeal. Prohibition 
a contract made on land abroad. Ball v. Tre- refused. Brymer y. Athlns, 1 H. .BL 165. 
latany, Cro. Car. 603. , As to the nature of stipulations or bail in 

If the libel allegesi contrary to ^the fact, that admiralty;, whether prohibition lies in a suit- 
the contract was at sea, prohibition wdU ,go to upon the bond. Greenway and Bake7^*s Case,. 
the admiralty. Godfrey's Case,. ltB.tGh,lh Godb. 193, 260. 

A contract made on shipboard at - sea for Security for safe return enforceable in admi- 
victuals is triable in admiralty—rper Doderidge, ralty. See Grate or Beg rave v, Medyesyintm, . 

■ 'col 929. ’ ' 

Suit in admiralty upon a char|:nrparty and Prohibition to admiralty applied for in suit 
ship apested* Sembla,]the mastmvdatxn'ot make upon bond given by part owmis taking ship to- 
thC'Ship liaMe sea against .wish of co-ownem'; suit stayed.%' 
‘y« Sid>, 'consent. v. Hardry4T^. '■ 


illill 
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Whether a, stipulation taken in the admiralty Strange, 890 ; Fitzg. 197. S. 

hy a part owner fca the vetiirri of the ship can be 2 Chitty, 359. 
sued on in admiralty' doubted. J7». 


Fecessaries. j — Prohibition granted in 


Spoil and Piracy,] — Ibnliibition to tiie 

admiralty in a suit by French men, whose goods 
had been taken at sea l>\'‘ the servants of the clefeii - 


suit in adinimltT for supply of an anchor to a naa oeen uuvenaLseaoy uieservamsui uieciereii- 
foi-ei£rn ship at Ihulclifii Ju.iui t. JirdUrn, 2 <^7? “ whom ot marque 

Ld llavm sn,>: 1 Salk. 34; 1 Keb. .511 : 3 Jdk been granted to Mm the ships of hpaniards. 


214 ; 6‘ M od. 79 ; 1 Sid. 453; 1 Lev. 207 ; 1 A'ent. 
32 : Cro. Car. 290. 


had been granted to take the ships of Spaniards. 
Waltham v. Jfidfjar, Moore, 770. 

The question whether goods have been cap- 


'"Action in admiValty in mayor's court of Hull "17 

1)V shipwright for repairs. Prohibition granted, • -gitei, when, the claim i.s bt the 

Sombie, a contract for the supply of victuals v. rf Leo. /ii. ^ 

made on shipboard is triable in admiralty. bemble prohibition would issue m case of a 
P tdf’rn ’ * Ca ‘r T atch 11 " claim by the French owner of a sliqi captured by 

'"iho'lXtion griuited! Libel against ship and a .Dunkirker aiul driven hito ^ 
master, and late and present owner (who had being taiteii Ultra pnesidia of the king ot bpam, 
purchfied her after necessaries supplied) for sails tbe goods having been sold at Weymouth by the. 
Ld other necessaries supplied inan English port. MiU'ch, 110 

Uoare v. a«me>d, 2 Shotvor (ilrd ed.) 559. ® i ®'' 

Prohibition to the admiralty in a suit for a'ld foths ; prohibition ni.siawarded^^^^^ 

leoessaries supplied within the body of a county. I'Ty 'k^I- co7 
CradocUs C««e, Brownl. & G. pt. 2, 37. ^ *‘^1- 

T„-l,e! .no.„,-r,st rim shin in .7lmiraltv for nro- ^ fishovm_an_was indicted for piracy; igno- 


purchased her after necessaries supplied) for sails 
and other necessaries supplied in an English port. 
Iloare v. Clement^ 2 Shower (3rd cd.) 559. 

.Prohibition to the admiralty in a suit foi' 
necessaries supplied within the body of a county. 
Cradoeh's Brownl. & G. pt, 2, 37. 

Libel against tlie ship in admiralty for pro- 


visions and mariners’ wages, Semble. prohibition 5 he was nevcrtliclei^s detained m 

will be awarded. Smthy. TUly, 1 Keb. 708. "i’“ s««P‘c>oii of piracy j habeas corpus 

Prohibition to the admiralty in a suit for tor and refused the suspicion being weU 

founded. v. il/cmv//., Bulstr., pp. 3, 2/. 


supplies furnished on the Thames 
Burley., Owen, 122. 


Bottomry.] - 


1 ‘the Thmnes ‘ Leiqli v v. Mau'sh, Bulstr., pp. 3, 27. 

1 me ±names, j^eign v. a phnte imprisoned by the Admiralty Court 

was assisted to escape by S., who being also 
T. , T . imprisone<l, apiilied for a habeas corpus : — field., 

Prohibition refused m a offence was of the same character as the 


bottomiy suit, except so far as necessary to make principal offence, piracy, over which the adini- 

fno T-ncic+OT' T^orrir m nt’r at* t.n Annr attiti r.hA shin ^ i. - . i . . -.S 


the master a party, in order to condemn the ship. 
Johnson, v. Shepnnj, or Shij?peu, or Shopway, 
Holt, 48 ; 1 Salk. 35’; Ld. Raym. 982 ; Mod. 79. 

Prohibition to admiralty refused in a bottomry 
suit, the money having been lent at sea. Seare- 
horrow v. Lyrius^ Noy, 95. 

Prohibition to admiralty refused in suit against 


ralty had jurisdiction, Priso.ner remanded. 
Scaddinffs Case, Noy, 131. 

Suit in admiralty, before spoil commissioners, 
by Spanish owner of goods taken at sea by Sir 
John Gilbert:: — Prohibition awarded, GUberfs, 
Sir John, Case, cited D^'er, fo. 159 (b). 

Capture by piratCvS does not change the pro- 


master who had hn)Othecated the ship abroad, p^.^y. Greemcay and BaheCs (p^^BarhoSs) 


Cm-cf V Holt 48 ; Godb. 193, 260. 

Y.Jejfnes, 1 Raym. Prohibition refused where the alleged taking 

and X. Bottomry, supra, col. -wo. goods by pirates was at a foreign port, of 

which the court could not take notice, whether 

Possession and Restraint.]— Prohibition it were at sea or on land. 

granted in a suit for possession of a ship adjudged Prohibition refused in a case of piracy, because 
prize and bought by the plaintiff in Scotland, no security at common law. PellayWs Case, 
Thornton v. Smith, 2 Keb. 158. cited in B.ex v. Ma,rsh, Bulstr. pt. 3, 27, 29. 

Prohibition does not lie to restrain the admi- The admiral, by his patent, takes bona pira- 
raity from proceeding in a cause of possession for tarmn, that is, the pirate’s own goods, not the 
tlie restoration of a vessel to a person claiming goods of others in the pii-ate’s possession ; and 
as true owner against a wrongdoer. Bla7ishard, the pirate must be attainted of pirac}’' before the 
In, 7'e, 3 B. & 11. 177 ; 2 B. & C. 244 ; 26 R. R. admiral can take them. The admiral cannot sue 
329, See The Pegfpy, 4 C. Rob. 304. for them in his own court ; — Proliibitioii granted. 

Prohibition refused in a suit in admiralty by Prlndon v. The Court of Admiralty, Bulstr., pt. 
a minority in value of part owners to get 3, 147. 

security for return of ship. Ousten v. lledjden, . Prohibition to the admiralty refused in a case 
■Wils. pt. 1, 101. that was incidental to piracy. Sparh v. Staf- 

But granted as to an order by the admiralty ford, Hardr. 183. " * ' 

for sale of the ship. Ib, Prohibition refused in a piracy case, after 

Bait in admiralty upon a bond given by sentence. Villiers, In re, cited Hob. 79. 
majority of part owners to dissenting part owmers Salt was taken at sea by pii'ates, brought to , 
for safe return of the ship, the ship having been land, and sold. The owner sued the purchaser 
lost. Applicant ordered to declare in prohibition, in admiralty: — Prohibition granted, and after-* ^ 
Grave or Beg rave v. Hedges, Holt, 470. wards consultation awarded. The original cause ' ' 

p!“ohibitions formerly issued to the admiralty having arisen at sea, the sale on land wns 
in suits of restraint, but subsequently the admi- incidental thereto. Anon., Cro. Eliz. 685."' , , 

ralty was allowed to proceed in such cases. Anon,, Prohibition to the admiralty in a suit for . ■ 

1 Barnard, 410, B. P,, Knight v. Berry, Holt, buying on land goods taken by pirates at sea ; — 

647 ; Oarth. 26 ; Comb. 109. Refused, as to the taking of the goods by the 

PiTihibition refused: suit in admiralty by Don Blego Servientode Ae-mmy. Joliff'e . 

: , ^ dissenijug jia'rt otvrier, to compel his co-owner to and Tueher, Hob. 78, ]: ./■ ‘ 

■ give security for return of ship. Dimmooh v. Bemble, the admiralty' had jtrisdictioh''m' a'"' 


Possession and Restraint.]— Prohibition 

granted in a suit for possession of a ship adjudged 
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fiiitt for possession of ship that had heen taken Admiralty Court had no jurisdiction, yite 
hy pirates, carried to Tunis, and there sold ; the Behreoma, 3 W. Bob. 38. 

sale on land being incidental to the taking by A prohibition would go to the court, in a suit 
pii’ates. Amn.^ 1 Ventr. 808. there for seamen’s wages, if the agreement was 

But the taking must be alleged in the libel to special or under seal. Hoil'p- y. Napier^ 4 Burr, 
be super altum marc, or prohibition will issue. Ih, 1944. 8. Bcr^y, Bawp, 2 Ld. Baym. 120(>. 

Brome, sent out by the African Company, Prohibition granted in wages suit in tlic 
who had letters of marque to take pi’izes, took a admiralty, because a plea that the contract was 
French ship, ,gnd had her condemned as prize, special was not admitted. JBlaehwcU v. Clej% 
Brome was sued in admiralty to make satis- 1 Keb. 684. 

faction to tlie king for her value, and sentence Mariners formerly could not sue in admiralty 
was given against him. He applied for pro- where the contract was special. The Sydney 
hibition ; prohibition refused; the taking at sea Core, '2 Hods. 11. 8. P., The JIo?ia;l 'W. Bob. 
gives the admiralty jurisdiction, and the subse- 137. 

qiient conversion is to be coupled with it. Bpxy, Prohibition granted to the admiralty in a 
Bnme or Brooot^ Comb. 444 ; Garth. 398. wages suit, where the contract was by deed with 

Subjects of the Chilian government who had unusual covenants. Bay v. Searl, Cmm. 53 ; 
risen in rebellion, held to he pirates within Strange, 068 ; Ca. t. Hardw. 53. 

13 ^ 14 Viet. c. 26. Piracy discussed. The Prohibitio]i to admiralty in wages suit refused 
1 Spinks, 81. after sentence, though contract by deed, that 

See aUo 9. Wreck, infra, col. 948 ; 10. Droits, objection not being taken in admiralty. Bennet 
mfra, col. 948 ; 21. Slave Trade— Piracy— v. Bug gin, 4 Burr."2033. 

Bounties, infra, col. 971. Seaman cannot sue for wages at common law 

and admiralty at the same time : in such case 

Prize.] — The question of prize or no prize prohibition would formerly have gone to the 

is triable in acbniralty, and not at common law ; admiralty. Bdmontuti^.Franhlyji, Fortesc. 231. 
prohibition refused. Broimt v. Fmnhlyn, Garth. 

474 ; Thermoulln v. Sands, Garth. 423 ; 1 Ld. Ordinary Contract — Prohibition Refused.] 

Baym, 271 ; cf. Mitchell v. Bodiicy, 2 Bro. P. C, — Mariners may sue for wages in the admiralty, 
423. unless there is a special contract, even where the 

Prohibition to the admiralty refused in case of contract is in writing : — Prohibition refused, 
prize. Thompson v. Smithy Sid. pt. 1, 320. The Manners' 8 "Mod. 379. S. P., v. 
S. P., Turner v. Smith, Sid. pt. 1, 3G7 ; and sec Pihe, 2 Keb. 779. And see Bens v. Pavre, 2 Ld. 
V. supra, col. 930. Baym. 1206. 

Prohibition to the admiralty for not admitting Prohibition refused after judgment in admi- 
a plea as to an agreement for sharing a prize ralty in a case of mariners’ wages by favour of 
taken by two ships in consortship. Somers and the court and as a piuvilege to mariners. Jones’ 
Buehley's Case, 2 Leon. pt. 2, ISL Case, Winch, 8 : Ewer v. Vaughan, Winch, 8. 

Prohibition will usually be granted in a suit Where the seaman’s wages were agreed to be 
relating to a ship captured and not brought infra paid as to part hy a share of a whaling adventure, 
prmsidia ; sale within body of a county. Anon., the Admii-alty Court had no jurisdiction ; but as 
March, 110; (not granted here because of mis- to the part ‘of the wages payable under the 
conduct of vendee). ordinary seamen’s contract there was jurisdiction. 

Goods claimed in Admiralty Court by Spanish 'pye Bihy Grove, 2 W. Bob. 52. 
ambassador as having been bought by English- 
men of a pirate ; defence that the alleged pirate Wages earned in Thames,] — Seamen may sue 
•was ambassador of the king of Morocco sent to in admiralty for wages earned on the Thames, 
the Netherlands ; that there was war between it is a privilege to seamen to prevent their being 
Spain and Morocco, and that the goods were put to the exjiense of separate actions. 21llls v. 
taken jure belli ; sentence in the admiralty for Gregory, Bayer, 127. 
the Spanish ambassador ; prohibition applied for 

by the English purchaser of the goods refused. Eeason for Jurisdiction— Lien on Ship.]— A 
PeUagids Case, cited Bex v. Marsh, Biilstr., pt. mate or a mariner may sue in admiralty for his 
27. ^ ^ wages, although he sues alone, and the contract 

A suit for an account of prizes taken by a was made on land, because the ship is liable in 

private man-of-war between owner and master admiralty. JTooh v. Moreton, 1 Ld. Bavm. 397. 
lies in the admi ralty. Berheley a nd Morriee's Case, 

Hardr. 502 ; 2 Keb. 441. Seaman Discharged before Voyage Begun.] — 

8uit in admiralty for money due for prize A seaman discharged after signing articles and 
goods. Denial of Act of Oblivion pleaded in before commencement of voyage may sue in 
admiralty. Question whether buyers who had admiralty. The City of London, 1 W, Bob. 88. 
paid for the goods or defaulting receiver liable. • 

Consultation awarded. Bex v. Wainuyright, 1 Prohibitions Refused.] — CohsY, CretcheLh^v. 

Keb. 607. ' pt. 3, 360 ; Middleton v. Seolly, cited, ihul,; Anon. 

Illegal seizure of British ship by British com- 1 Ventris, 343. And see Eyres, J., Conab. 

; missioned ship. Bee Faitlv v. Peai^smi, ante, 255. . 

col. 83 ,; Boehwray yi -Blelmnson, ante, col. 27. . 

" , Though voyage not begun. Wells v. 

-- — Wages of Seamen— Special Contract.]— Osmmi or Osmond, 2 Ld. Baym. 1044 ; 6 Mod. 
Mariners may sue for their wages in admiralty, 238. - * ^ ' 

except where the contract is special and unusual, ■ "h ' ' . 

^ or by deed. Opy v. Child, 1 Balk. 31.. Where port of arrival not port of delivery. 

Where the. seaman .^reed'with4he -master on V* 2 td.' Baym, 124'7._ ’ • - 

a, voyage from Lohdbn.td't|ie.Dar^n^;far30Z.;:r-^ ■ Prohibition refused; mariners, liad ■ by ideed 
Held, ‘that , the .'contt4et. ,i#i";speola),'-:ahdf‘ the jcdnt&^ted do forfeit wages ' In certain events ; 
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senfence in aclrniralty that the dec(I was obtained 79, 212. S. P,, Don Pedvo do Su/iega, cited, 
].)j frarul. J^urk v. Atfrood, vStrange, 7hl. I/i re, ih. 

' Prohibit ion ref nse<l : libel })y mariner for wages 

earned in a ship seized for simiggling, and after- Detinue of Ship at limehouse.] — Prohibition 
wards released on payment of hnc. Jlliuieft v. to the admiralty iu a suit for detinue of a ship tn 
jUnib. 121. the Thames at Liraehousc. Vhilet v. Dla/fue, 

Sembie. If a shi]'ns condemned for smtiggling, Cro. Jac. »14. 
the mariners’ lien fur wages is gone, and prohibi- 
tion, will issue. II/. - Office of Measuring Coals.] — Pi’ohibition to the 

Jfrohibition refused ; suit by one mariner hired admiralty iu a suit by the judge against an officer 
by rhe freighters and not by the owners. Sembie, of the Lord Mayor of London for measuring coals 
the ship liaide, though not the shipowner. S/oith in the Thames, the judge being grantee of the 

V. Crash ij, Fort. 280. office from the admiral, Ccc^saCo Ch,se, Sir Jidh/.i, 

Leon. pt. 1, lofj. 

Arrest of ^Freight — Wages.] — Suit against 

freighters to arrest freight in their liauds for Obstructing Wharf in Thames.] — Prohibition 
mastei-’s and mariners’ \vages. Prohibitions gitinted in a suit in the admiralty for laying a 
granted, bt)th as to tlie master, and, on the ship alongside a wharf iu the Thames, so to 
freighters’ application, asto theisearnau. Jlrcl/ni- prevent other ships approaching it. Consultation 
Iu./in V. FoVu/tn or Xeehtnhaio v. Faldamh^ Gibb, awarded, but afterwards superseded and prohi- 
9 ; 6 Vin. Abr. 589. bitiori allowed. O-oodtem y, 

148. 

Wages of Master and Others— Surgeon.] 

— A surgeo]!, may sue in admiralty for wages. Validity of Letters Patent to ’Vice-admiral.] — 
J/illr V. Lo/if/, Sayer, 18fi ; 7Iia Wharto/i. 1 Prohibition to the admiralty in a matter as to the 
Hag. Adm,, 141 n, ; but not for medicines sup- validit}^ of letters patent granted to vice-admirals 
plied to crew, 7Iie Ford I/ohurt, 2 Dods. 100. by a deceased admiral Faeoids Casa, Sir 

Leon. pt. 2, 108 ; pt. 8, 192. 

Carpenter.] — A carpenter may sue for 

wages in, admiralty. Prohibition" refused. Suit by Master for Disbursements.] — A master 
WheeUr v. Tliooipson. 2 Str. 707: The Lord libelled the charterers iu admiralty for disburse- 
JIohart. 2 Dods, 104. And sqq Creed y. Mallet^ rnents. Prohibition granted. VCoodicardY.BonU 
Fort. 281, t/mw, iSir Th. Kaym, 8. 

A Woman.] — A woman serving on board Kansom.] — Prohibitio,ii iu a case of ransom, 

ship entitled to wages in admiralty. The June before a])pearauce, the cai’go having been arrested 
itiid Matilda^ 1 Hag. Adm. 187. by the admiralty at the instance of the hostage, 

refused. Tirmtor v. Watson, 6 Mod. 18 ; 2 Ld. 

Mate.] — Prohibition refused in suit by Raym. 981. 

mate in admiralty for wages. Hooh v. J/orefon, Suit in the admiralty by a master for money 

1 Ld. Pvayin. 897. And see Tha Favourite, 2 borrowed by him to ransom himself and his ship 

W. Rob. 282 ; Itead v, Chaf/oian, Str. 087 ; Keb. from. })ii‘ates. Prohibition refused. Sjmrk v. 

894. Aifez/finv/, Hardr. 185. 

The ship could be sued in admiralty for non- 

Mate may Sue for Wages in Admiralty.] payment of his ransom, because tire coirtract was 

— The mate may sue iu admiralty for wages on made at sea, — Per Holt. Wilson, v. Ihrd, 1 

a contract made on land. Fail// v. Grant. 1 Ld. Eayra. 22. 

Ld. Raym. 082; Salk. 88; Holt, 48; 12 Mod. 

440. Executing Sentence of Foreign Admiralty.] — 

Prohibition to the admiralty for executing an 

Boatswain.] — Prohibition refused in suit iriterlocutoTy sentence as to carriage of goods 

by boatswain for wages. But/g v. ICuuj, infra, alleged to have Irecn passed by an adiniralty court 
P., Alle.so/iY. llarsh,^ 2 ’^"entr. ISl. of Spain. Jnrado v. Greffonf., Sid. pt. i, 418; 

2 Keb. 511. 

— — Master.] — The master formeidy could not 

■sue for his wages in admiralty. Prohibition Allegation of “Infra Fluxum et Eefluxum 
granted. Bagg v.KJng, 2 Str. 858 ; 1 Com. 740 ; Maris.”] — Libel in admiralty alleging the cause 

2 Barnard. 297. S. P.. v. 117/ supra, infra fl.uxum et refiuxum marls. Prohibition 

col. 928 : Clag v. Snelgrore, 12 Mod. 405 ; Holt, awarded. Fall v. Flaakniore, 1 Keb. 14. 

■595 ; Garth. 518 ; Tha Faronrife, 2 W. Rob. 282 : 

Bead v. Chapman, Str. 987 ; 8 Barnard. IGO ; Goods Awarded hy Admiral,] — >Siiit in 
KeL 824. admiralty for possession of goods in hands of 1. 

, ^ ^ ^ at Dart inouth, which had been allotted to him, by , 

Cutting Wood in Brazil.] — Prohibition to the award of the admiral on the high sea, acting as' 
admiralty in a suit for wrongfully cutting log arbitrator. Summes v. Martham, cited, Dyer, fo. 
wmod in Brazil, belonging to the King of Spain. 159, b. 

Don TJegoe Servient Deaenno QSpa?iish AoIms- ' ^ ' ' I"' 

.svd/yr') Y, Fimtish and Points, 2 Bulstr. 822. Wreck— Royal Fisk.]— Suit in admiralty for 

wreck of the, sea (royal fish) cast upon shore. . 
Claim by Spanish King to Forfeited Goods by Prohibition awarde<l. FrownCs Case, cited 
Spanish Subject,] — Property brought to England Dyer, fo. 159 b. . - ■ 

by a Spanish subject whose goods had been for- ' ' p "■ j,.- 

felted to the King of Spain and bought by Watts, Beaconage.] — Suit ,in :achmvalty lor beacon-’ 

The Spanish Ambassador sues Watts in admiralty, age in respect of ;a 'behcoti;at-Falmouth,-'the title 
Prohibition granted. DonAlonsoY. Cornero, Hob. being, in question ; prolnbitibn awarded ; aliter 
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where the suit is only for the profits. Grosser, 

Bigs (or Dlgges)^ 1 Keb. 575 ; 1 Bid. 158, 

Sentence of Foreign Court—Average.J—Snit 
ill admiralty to execute sentence of a foreign court 
for average on a ship run aground ; prohibition 
refused on the ground that averages should be 
by the foreign usage. Gold v. Goodwin. 2 Keb. 

678. 

Breach of Kavigation Act— Forfeiture. ]— 

Senible, prohibition will not be granted to the 
admiralty in a suit for forfeiture of the ship 
for trading contrary to the Navigation Acts. 

Bldg eon y. Trent^ 3 Keb. 640, Ol"" ~ 

Nuisance in the Exe Fiver.]- 


to be at sea ; proiiibition awarded. Legmol and 
Trya7i\^Chse,Btyl%^A^ 

Criminal Case.]— Prohibition refused in a 
criminal case alleged to be not triable in admir- 
alty. Bemble, certiorari would issue in such 
case. Btdhlcids 

Befusal to Admit Flea.] — Eefused by the 
admiralty to admit a plea of the act of oblivion : 
prohibition refused ; contra if the admiralty 
undertakes to expound an Act of Parliament. 
Aoton.^ 1 Keb. 393. 

Kefiisal of Admiralty Court to entertain a 
plea as to the ownership of sails detained by one 
to whom they had been pawned. Prohibition 
granted. Bdrnundson r. TIAiZ‘-6^r, Garth. 166. 

Incidental Matter.] — ^l^^here the principal suit 
is within the admiralty jurisdiction prohibition 
refused in incideiitai mit. Turner r. JVeale^ 
Lev. pt. 1, 243 ; Be.v v. Brome or Brooiri^ Garth, 
398; Climb. 244, supra, col. 931. 

Proceedings for Contempt.] — Prohibition re- 
fused in proceedings by the admiralty against 
one for contempt in resisting the process of the 
court. Sparlis v. 3Iartyn^ 1 Ventr. 1. 

Prohibition granted in the same case upon a 
suggestion that the court was proceeding in the 
principal suit without jurisdiction. Ih. 

SMp of Foreign Sovereign— Collision— Im- 
munity from Arrest — Admiralty Jurisdiction.] 

— See The 67/ (czr/we/i, supra, col. 724. 

Habeas Corpus.] — Collusive proceeding te 
defeat process of admiralty ; habeas corpus 
refused. Keadds Case, Holt, 335. 

Habeas Corpus — Suit in Admiralty for Em- 
bezzlement.] — One libelled in admiralty in a 
“ causa damni sive spolii civili maritime ” (sic) 
for embezzlement was afterwards sued in the 
King’s Bench for debt. Habeas corpus awarded, 
and defendant taken from custody of the admir- 
alty to the Marshalsea. Botherford, or liuther- 
ford V. Scot, or Scott, Kel. pt. 2, 214 ; 2 Btr. 03(h 

Pirate G-oods.]— The admiral in his patent 
has granted to him bona piratarum. Eesolved 
by all the judges that the goods of pirates pass 
by this grant ; and not piratical goods. The 
king shall have piratical goods, if the owner he 
not known. In this case the admiral ought to 
sue at common law and not in admiralty, jinon,, 
Jenk. 325. 

ProMbitiou before Libel. ] — Prohibition granted 
before libel exhibited, the admiralty having' 
issued a warrant to seize a ship. Powell v, 
Bohvnson, Bunbury, 9 ; prohibition refused in a 
similar case. Iloherts v. Cadd, Bunb. 247, 


■Presentment of 
nquest held by 
Devon, by lime boats 


nuisance in the river Exe at an 
the vice-admiral of 
grounding at low tide. 

Bemble, prohibition will not be awarded, the 
jurisdiction heim 
common law. Sheers r. 


in admiralty as well as at 
. MaHyn, 1 Keb. 789. 

Collusive Suit.] — After an action for freight 
had been commenced by a shipowner against a 
charterer, a monition issued from the Court of 
Admiralty, requiring him to bring the freight 
into that court, in a suit there by the holder of a 
bottomry bond on the ship. The charterer 
pleaded to that suit, paid in the money, and the 
cause stood for hearing. The court refused a 
prohibition ; though it was suggested that the 
suit ill the Admiralty Court was brought by 
collision between the holder of the bottomry 
bond and the charterer, to deprive the plaintiff 
in the action of his freight. Place, In re, 8 Ex. 
704 ; 22 L. J., Ex. 241 ; 17 Jur. 328. 

Suit for Ballastage.] — Prohibition to the 
admiralty in a suit by the Trinity House against 
a Dutch ship for ballast. Trinity House (Oor- 
gjoratioii) v. Boreman, Brownl. & G-. 2, pt. 2, 13 ; 
as to the validity of the grant to the Trinity 
House of the ballasting monopoly, see 1 Keb. 
137,250,270,300,331. 

Derelict.] — Derelict ship found three miles 
from land ; claim in admiralty by the admiral 
and first deci'ee given ; prohibition refused ; 
Yorli (Buhe c/’) or IJnstred v. Le Seigneur 
Admiral, 1 Keb. 657 ; 1 Bid. pt. 1, 178. 

Property in SMp.] — Question of property in i 
ship cannot be tried in admiralty ; prohibition j 
granted. Thomson v. Smith, 2 Ixeb. 158 ; 2 Ld. 
Eaym. 805. 

Admiralty of Cinque Ports.] — Prohibition to 
the admiralty of the Cinque Ports in a suit for 
debt, the goods of the debtor being arrested 
afi.oat. Ding v. 3Ierrif weather, 2 Keb. 305 j 
312. 

Eefused after Defendant had Pleaded.] — Pro- 
hibition to the admiralty refused where the 
defendant had pleaded, and it did not appear 
' upon the libel tha,t the jurisdiction was exceeded. 
Jennhigs r. Audley, 2 Brownl. & G. 30. 

Citation for Contempt.] — Ptohibition to the 
'admiralty granted for citing one to appear to 
answer for contempt in suing elsewhere. HiUs' 
'Case, Style, 207. 
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Xo relief in equity fiqainst a security given 
for performing the sentence of Court of Ad mir- 
aity, aitlnnigii reversed,, on appeal, the court to 
winch appeal liad been made not having juris- 
diction. Denew v. Stoch. 3 Swanst. 66k Bee 
Lore Y. Balwr, 1 Ch. Ga. 67 : Xels. 106. 

Where jurisdiction was given in respect of a 
particular kiiul of proceeding, by an act passed 
before the passing of the Judicature Acts, to the 
Ouiirt of Chancery alone, hut, by a later act, 
still before the jtassing of the Judicature Acts, 
tlie jurisdiction was extended to the Court of 
Admiralty, the Chancery Division now has juris- 
diction under the Judicature Acts. Santon^ In 
m26W.E.S10. 

The Court of Chancery bad power to issue a 
special injunction to the Court of x'idmiralty. 
Jilad v. Bfuujield, supra ; Mamiamara v. Mac- 
q men^ Dick. 223. 

Part Owners refusing to K’avigate — Jurisdic- i 
tion in Chancery.] — See Goodliart v. Lowe and 
Cases su}>ra, col. 53. 

2. CouKTY Courts. 

Jurisdiction — Amount of Claim.] — A county 
court, to which admiralty jurisdiction is given 
by 31 k 32 Mict. c. 71, has admiralty jurisdiction 
over a claim, not exceeding 300Z., for damages 
for negligence, causing a collision between a 
barge and a ship in a river, within the body of 
a count V forming part of its district. Piirltis 

V. Flower. 43 L. J., Q. B. 33 ; L. R. 9 Q. B. 
114 ; 30 L: T. 40 ; 22 W. R. 239 ; 2 Asp. M. C. 
226. 

Therefore, wdien an action was brought in 
respect of siieli a claim for a collision in the 
Thames, in which, after judgment in default of 
a plea, tlie damages were assessed, on a writ of 
inquiry, at 15^.. and no certificate was gwen 
that the cause was a })roper one to be brought in 
the superior court, the plaintiff was held not 
entitled to tiie costs of the action under 31 & 32 
Viet. c. 71, s. 9. Ih. See also Flower v. Brad- 
let/^ post, col, 942. 

In pursuance of s. 9 of 31 &; 32 Viet. c. 71, 
ajjplication may be made to the Court of Admir- 
alty for an order to institute in that court 
proceedings that might have been taken without 
agreement in a county court, and the Court of 
Admiralty wall, if it sees tit, make such order. 
The Bengal, L. R. 3 A. & E. 14 ; 21 L. T. 727. 

An action of damage was instituted in the 
Admiralty Court in a sum exceeding 300/. It 
was admitted that the defendant’s ship was to 
bkime, and that the damage sustained by the 
plaintiff’s ship exceeded 300/. The defendant 
proved by affidavit that he was entitled to have 
hi.s liabiliyv liniiteil to a sum less than 300/., and 
a tender iff* less than 300/. w'as accepted by the 
plaintiff Held, that the suit was not a pro- 
ceeding which the plaintiff might, without 
agreement, have taken in a county court ; and 
that the above section did not disentitle the 
plaintiff to costs. The Yoinaj James. 39 L. J., 
Adm. 1 ; L. R. 3 A. & E. 1 21 L. T. 397 ; 18 

W. E. 52. 

"When a suit has been commenced in the Court 
of Admiralty for an amount within the county ' 
court jurisdiction, tlie plaintiff cannot obtain 
an order for leave to proceetl so as to relieve him 
from liability for costs. The Jjoretta, 40 L. J., 
Adm. 24 L. T, 447 ; I Asp. M. C. 19. 


I — - Collision. ] — The County Courts Adm iralty 
! Jurisdiction Act, 1S6S (31 k, 32 Viet. c. 71). tloes 
; not deprive county courts not having admiralty 
jurisdiction of their original jurisdiction to try 
I actions to recover tlamages for injuries caused 
by collision between vessels where the amount: 
claimed does not execd 50/. Seorell v. Beran., 

: 56 L. J„ Q. B. 604; 1 9 Q. B. D. 428 ; 36 W. R. 301. 

Freight.] — The statutes 31 k 32 Viet. 

c. 71, and 32 •.k 33 Viet. c. 51, do not deprive 
comity courts not having admiralty jurisdiction, 
of their jurisdiction to try actions to recover 
freight under charterparties, where the amount 
claimetl is less than 50/. Beg. v. Southeadr 
County Court (rTudyiC), 53 L. J., Q. B. 423 ; 13 
Q. B. ID. 142 ; 82 V\h H. 754. 

Breach of Charteiqiarty,] — The second section 
of the County Courts Admiralty Jurisdiction 
Amendment Act, 1869, gives rhe*^county courts 
jurisdiction in eases of claims arising out of 
charterparties or other agreements for the use or 
hire of ships, although the Admiralty Division 
may have no original jurisdiction in such cases. 
Argos, Cargo c,r, infra, followed. SimjJson v. 
Blues and Gunnestad v. Price, infra, disap- 
proved. The Alina. 49 L. J., Adm. 40 ; 5 Ex. 
D. 227 ; 42 L. T. 517 ; 29 W. R. 94 ; 4 Asp. M, C. 
256 — C. A. 

The County Court Acts (31 k 32 Viet. c. 71, 
and 32 k 33 Viet. c. 51) do not give a county 
court, appointed to have admiralty jurisdiction 
under those statutes, a jurisdiction which the 
Court of Admiralty never })osscssecl ; therefore, 
such county court has no jui'isdiction to enter- 
tain a suit for damages for breach of a charter- 
party, nor a suit for payment of freight and 
demurrage. The Madye Wildfiee. Sinijison v. 
Blues, AIL. J., C. F. i21 ; L. ^B. 7 C. F. 290; 
26 L. T. 697 ; 20 W. R. 680. 

^Bemurrage.] — By 32 & 33 Viet. c. 51, s. 2, 

it is enacted, •* that any county court appointed, 
or to be a})pointed, to have mhniralty jurisdic- 
tion, shall have jurisdiction, and all powers and 
authorities relating thereto, to try aii<l determine 
the following causes : — 1. As to any claim arising 
out of any agreement made in relation to the use 
or hire of any ship, or in relation to the carriage 
of any goods in aiiy sliip . . . provided the 
amount claimed does not exceed 300/. — Held, 

that this section gives the county court jurisdic- 
tion in cases of claims arising out of charter- 
parties or other agreements for the use or lure 
of ships, although the Court of Admiralty may 
have no original jurisdiction in such cases. 
Argos, Cargo ese, Gwudet- v. Brown, 42 L. J., 
Adm. 1 ; L. R. 5 F. C, 134 ; 28 L. T. 77 : 21 
W:R.420. 

A claim for demurrage is not within the 
County Courts Admiralty Jurisdiction Amend- 
ment Act, 1869 (32 k 33 Viet. c. 51), s. 2 which 
only gives jurisdiction to county courts to try 
and iletcrmine causes which are within the 
jurisdiction of the Admiralty Court. Gunnestad 
or Giinstead v. Price, 44 L, J., Ex. 44 ; L; R.’ 
10 Ex. 65 ; 32 L. T. 492 ; 23 W. R. 470 ; 2 
Asp. M. C. 543. Approving Bmyson v. Blues,, 
supra, and dissenting from Argos, Cargo ar, 
supra, . 

A loading agreement betweeji a colliery com- 
pany and the charterei'S of a ship, by which the 
colliery company undertake to load the ship in ; 
a certain time, and pay demurrage if that time 



SHIPPING— XXYI 


Adniirciltij .'Latv^'mid. ■ 940 

is exceeded, is not an “ agreement made in rela- than ir>0Z., the limit of the county court jurisdic- 
tion to the nse or hire” of a ship within s. 2 tioii over wages under s. 3. Dtrtufor. 38 

of the County Courts Admiralty Jurisdiction L. T, 1)47 ; 4Asp. M. C.lh. 

Amendment Act, 1809, and hence the county The words “ any claim for wages ” in s. 3 of tlie 
court has no juj-isdiction on the admiralty side County Courts Admiralty Jurisdiction Act. 1808, 
to entertain a claim for demmuage against the incliule a claim foi’ damages for wj'ongful dis- 
colliery coin]')any. Tlte Zvvh^ 13 P. B. 188 ; 59 missal by the master of a vessel engaged under 
L. T. 344 : 37 W. K. 127 ; 0 Asp. M. C. 312. a special wages agreement. Tliv Ble^nnig. 3 Ih D. 
^ A county court, exercising admiralty jurisdic- 35 : 38 L. T. 251) : 20 \y. P. 404 : 3 Asp. i\r. C. 
tion under the County Courts Admiralty Juris- 501. 

diction Act, 1808, and the Countv Courts . , . ^ , 

AdmirnltT Jm-isdictioii AiiieiKiment Act, lSi5i). Mate— Services rendered in Bock after 

has jarisfliction under s. 2, sub-s. 1, of the latter Payment off of Crew.]— I'bo chief mate y a 
Act to entertain a claim for demurrasrc arisin<r vessel, who, on her arrival in })ort. was paid off 
out of a bill of lading. TAc AKiw, suiira, col. S)3li, rest of tlie crew, by direction of the 

followed. Pmidi'ify. llopVuis. 01 L. J.. Q. B. owner romaineil on board at the same rate of 
645: [1892] 2 Q. B. 184 ; 67L.T. 3C»; 40W.11. '"’ngos a" received during the voyage. 

596 : 7 Asp. M. C. 215, 0. A, Wliile the vessel was loading for another voyage 

it was found necessary to take her into dock for 

l^ecessaries.]— When a cause of neces- repairs, and the officer went with her into dock 

saries is instituted in a county court, and is and remained with her there for more than three 
transferred to the Court of Admiralty, and the months, at the eml of which time the mortgagee 
petition shews the claim to be based on a entered into ]jossessioii and dismissed him 
bottomry bond (the county court having no Held, on a rule for mandamus, that the City of 
jurisdiction over bottomry birnds). the court will I-ondon Court had juristliction under the County 
reject the petition. Tl\p Ehyh, L. J., Adm. Courts Admiralty Jurisdiction Act, 1868, to enter- 
43 ; L. E, 4 xi. <fc E. 1 ; 27 B T. 664 ; 21 W. K. fain an action in rem instituted by him to 'recover 
576 , wages in respect of the time during which the 

County courts exercising admiiulty jurisdic- vessel wp in dock. of LimflonCoiirt 

tion cannot, as such, entertain a claim for 59 L. J., Q. B. 427 ; 25 Q. B. B.J339 ; 63 

necessaries supplied either to a vessel in her own 'i’- *^‘92 J 

port, or when an owner of the vessel is domiciled t,-. . » t c a- 

in this conntiT. JJow.e, 39 L. J., A<lm. 46 : , — A'',, 

L. E. 3 A. & E. 135 ; 22 L T. 627 18 W. E. ^T'‘V n ’ 

jQQg ’ 4 Asp. M. C. 321 ; supra, col. 92. 

. U‘?. of imss.age has not a more extensive Master’s Bisbursemeats, I —The county 

jurisdiction as to any cl.aim tor iieoess,anes tjuiii no inrisdiction in admiralty in a claim 

that exercised by the tloiirt of Admiraltv-. n. f„,. ■r!ul„„.«P,nmw« rt,^ ua 
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A. & E. 502 ; 25 L. T. 885 ; 20 W. E.55S ; 1 Asp. 
M. a 188. 

Subject-matter of.] — The county court 

htis i!o jurisdiction with regard to any other 
subject-matter than that, which might he enter- 
tained he the Tlidi Court of Admiralty. CMs 
Floai \Miitfon (Ah. 2), 05 L. J., Adin.17 ; [18%] 
V, 42 : 78 L. T. 008 : 44 ^V. R. 268 ; 8 Asp. M.G. 
no — 0. A. See S. C. in H. L., supra, coL 505? 

Necessaries,]— See MicJuwl, JSr 2^(irte, 

ante, col, 1)66. 

— Collision— With Barge.] — The 31 & 32 
¥ict. c, 71, and 82 & 38 ^'ict. c. 51, do not give 
the county court, which has an admiralty juris- 
diction under those acts, jurisdiction to try cases 
of damage collision between vessels of a 
diffei-ent class from those over which the Court 
of Admiralty has jurisdiction, and therefore a 
county court is not empowered by those acts to 
try a question of collision between barges pro- 
lielled by oars only. Uverard v. Kendall., 39 
L. J., C. l\ 234 : L. E. 5 G. P. 428 ; 22 L. T. 408 ; 
18 W. Pv. 892, 

With Bock Wall.] — A ship, whilst under 

the control of the servants of a dock company, 
was through their negligence damaged by coming 
into collision with the dock company’s ’wall 
whilst entering their dock. The shipowner 
brought an action in the Admiralty Division of 
the High Court and recovered a sum less than 
300/. : — Held, that a county court having admiralty 
jurisdiction had, under s. 3 of the County Courts 
Admiralty Jurisdiction Act, 1868, and s. 4 of the 
County Courts Admiralty Jurisdiction Amend- 
ment Act, 1869, jurisdiction to try such a case, 
and therefore an order depriving the shipowner 
of his costs of the action in the high court was 
rightly made. The Robert Pow (P>r. 6c Lush. 99) 
and The Ida (Lush, 6) commented on and dis- 
approved. The Zetu, Memey Roehs and Ilarhonr 
Moard v. Turner, 63 L. J., Adm. 17 ; [1893] 
A. C, 468 ; 1 R. 307 : 69 L. T. 630 ; 57 J. P. 66U 
— H. L. (E.) Reversing 40 W. R. 535— C. A. 

With, object Ashore.] — Damage occa- 
sioned to an object on the bank of a river by 
contact with the sailing gear of a vessel ahoat in 
the river is not “damage by colli.sion” within 
s. 3. sub-s. 3, of the County Courts Admiralty 
Jurisdiction Act, 1868 (31 & 32 Viet. c. 71). and 
a county court has not admiralty jurisdiction in 
respect of such damage. The Kate, Robson v. 
Kate (^Ourner'), 57 L. J., Q. B. 546 : 21 Q. B. D. 
13 ; 59 L. T. 557 ; 86 W. R. 910 ; 6 Asp. M. C. 
380. 

Collision in Bock.] — A collision occurred 

in a dock connected with the river 'rhames by 
channels provided with gates and locks. An 
action w^as brought in a county court having 
admiralty jurisdiction in respect of damages 
arising out of the collision. On an application 
for a prohibition : — Held, that the claim was 
within the Admiralty Court Act, 1861, s, 7, and 
that ' the county court had jurisdiction. Rey. v. 
City of London Court Judqe, or Kerr, 51 L. J., 
Q. B. 305 ; 8 Q. B. D, 609 ^ 30 W. E. 566. 

— Amount Claimed,] — SooTell-wBemn, 
supra, ,coi. 938. 

Action against, Pilot for Negligence.] — 

An action against a pilot for collision damage 


caused to a barge by a vessel under his charge is 
not an “ admiralty cause ” within the meaning of 
31 & 32 Viet. c. 71, and 32 & 38 Viet. c. 51 , which 
confer admiralty jurisdiction upon county crairts. 
Flower v. Bradley, 44 L, J., Ex. 1 ; 31 ,L, T. 702 ; 
23 W. E. 74 ; 2 A.sp. M. G. 489. 

The High Court of Admiralty had no jurisdic- 
tion to entertain an action in pej'sonam against, 
a pilot to recover damages arising from a collision 
between ships upon the high seas caused by his 
negligence ; nor has a county court exercising 
admiralty jurisdiction under the County Courts 
Admiralty Jurisdiction Act, 1868, and the County 
Courts Admiralty Jurisdiction Amendment Act, 
1869, jurisdiction to entertain such an action. 
B.eg, Y, City of London Court Jndye, (51 L. J., 

Q, B. 337 ; [18921 1 Q. B. 273 ; 66 L. T. 135 ; 
40 W. E, 215 ; 7 Asp. M. C. 140—0. A. And see 
The AleAraiidriayiiitv^, col. 945. 

Carriage of Passengers’ Luggage.] — 

Passengers’ luggage carried on board a ship is 
not “ goods ” within the meaning of the County 
Courts Admiralty Jurisdiction Amendment Act, 
1869, and consequently the act does not confer 
jurisdiction to try a claim arising out of the loss 
of such luggage, as a court having admiralty 
jurisdiction. Req. v. City of London OimH 
Judge, 53 L. J,, CL B. 28 ; 12 Q. B. D. 115 : 51 
L. T. 197 ; 32 W. E. 291 ; 5 Asp. M. C. 283. 

What Court — Residence of Parties.] — 

Under s. 74 of the County Courts Act, 1888, 
an admiralty aciion may be commenced in the 
county court (having admiralty jurisdiction) 
within the district of wdiich tiie defendant resides 
or carries on business. The Hero, 60 L. J., Adm. 

99 ; [1891] P. 294 ; 65 L. T. 499 ; 40 W.E. 143 ; 

7 Asp. M. C. 86. 

Property to which Action Relates.] — By 

the County Courts Admiralty Jurisdiction Act, 
1868, s. 21 : “Proceedings in an adniiralry cause 
shall be commenced (1) in the county court 
having admiralty jurisdiction wdthin the district 
of which the vessel or property to which the 
cause relates is at the commencement of the 
proceedings : (2) if the foregoing rule be not 
applicable, then in the county court having 
admiralty jurisdiction in the district of w^hich 
the owner of the vessel or property to which the 
cause relates . . . resides.” The plaintiffs, 
owmers of a steamship, commenced an action 
on the admiralty side of the county court within 
the district of ^Yhich they resided, under s. 21, 
sub-s. 2, of the Act of 1868, against the defen- 
dants, assignees of a cargo of timber under a bill 
of lading, to recover damages for the detention 
of their ship in discharging the cargo. At the 
commencement of the action the plaintiffs’ ship 
w'as on the high seas, and the cargo w^as at the 
port of discharge, which w^as not within the 
jurisdiction of the county court in which the 
action was commenced. On a motion for a pro- 
hibition on the ground that the cargo was the 
“property to w^hich the cause related” within , 
the meaning of s. 21, sub-s. 1, of the Act of 1868, " 
and that consequently the action should have 
been commenced in the county court wdthin the 
district of w^hich the cargo lay at the commence- 
ment of the action : — Held, that the cause of 
action, being in respect of the detention, of the 
plaintiififs’ ship^ related to the ship only and not ■ 
to “property” withm the meaning of s. 21, ; 
sub^s.,! 5 -and a^rthe lya^run, tlie’lugh seas ■ 
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edings were commenced, s, 21, county court, notwithstanding that the suit may 
I applicable, and the action was relate to matters over which the court of admiralty 
Qced, under s. 21, sub-s. 2, in the has not original juriscliction. d^^^^ 40 L. J., 

ithin the district of which the Adm. 8 ; L. E. 3 A. & E. 314 ; 23 L, T. 633 ; 
1. JPiu/sUy V. BopUm, 61 L. J., 19 W. E. 424. 

2]2Q;B.184; 67L. T. 369; 40 ^ ^ o rn rt • 

5ii M 0 215— C A. Transfer— Pleadings.] — See Ihe Ckrts- 

ts, who resided at Poole, where infra, col. 992. 

® charter- of Value-Evidence to Contradict 

lAaintilfs, the _ owners _ ot _ the In a salvage action in the county 

eh they wamnted the -depth of ihg defendant makes an afadavit of 

harf. The “ C. D. while at the apply for an 

Li-f, m pursuance of this charter- appraisement, the Judge is not bound to admit 
gi'ound and was damaged Ihe evidence at the trial directed to show that the 
isequentlyat NewcsKtle-on-Tjne, ygJ^e qj ijjg gjjjp salved was greater than that 
imenced au action m the comity affidavit. The Argo,U L. J.,Adin. 

iiberlaud against the defendants 33 „ e_ 075 71 l. T. 610 ; 43 

warranty in the charterparty 1- „r; E. list 7 Asp. M. C. 634. 

lounty court of Korthiimberland he hts a discretion to admit such 

to try the case The Comity of g^i^je^ee if he thinks proper to do so. 11. 

Adm. .0 ; [1891] P. 1 ; 64 L. T. rt 

103; 6 Asp, M, C. 606. Trial by Jury.] — Sect. 101 of the County 

. a. . > T Courts Act, 1888, does not give a party to an 

r of Wreck m another District.] admiralty action the right to require a trial by 
i county court of one district has and iury where the other party has, under 

s. 11 of the County Courts Admiralty Jurisdiction 
-^ct, 1868, requested the judge to summon 
r. 306 ; 2 Asp. M. 0. -34. assessors. The Tynwald, Belly v. Isle of Man 

^ ^ . Steam Packet Co., 64 L. J., Adm. I ; [1895] 

tion to Eestrain Proceedings m p. 142 ; n p. 590 ; 7l L. T. 731 ; 43 W. E. 509 ; 

alty.] — A debtor to the estate of .7 ly- q 

:ed in the vice-admiralty court lOl *of‘the County Courts Act, 188S, 

a vessel which formed part of ^ right upon the plaintiff or the 

estate, for a debt claimed to be Jefeudant in an action brought on the admiralty 
lecessaries supplied to such ship, county court under s. 2 of the County 

the tr^tee m the bankruptcy Com-j-g Admiralty Jurisdiction Amendment Act, 
irim injunction from the county iggi,^ ^ ^ave the case tried by a jury. The 
jester, in which the bankruptcy 'riieoiloi-a, 66 L. J., Achn. 50 ; [1897]‘P. 279; 76 
I been instituted, to restrain the e. X. 627 
’osecuting his suit in the vice- 

. at Sierra Leone; and, pending Costs — ^Amount of Claim.]— An action was 
i of such injunction, issues were brought in the Queen’s Bench, in which an 
judge of such county court to be amount less than the sum of 300^. was claimed 
I as to whether he had a lien on in the particulars of demand for damage by 
ecessaries. ITpon an application collision, and a further sum not exceeding 300L 
)r a prohibition to prohibit such for salvage services, and further sums for depre- 
►ceedings : — Held, that the county elation in value of ship and for demur.rage. The 
jurisdiction under the Bankruptcy causes of action arose within the district of a 
33 Viet. c. 71, s. 72), to grant the county court having admiralty jurisdiction. TTie 
to try such issues, if he deemed defendant paid 254L I2i*. lOri. into court in 
do so for the purpose of doing respect of the claim for damage by collision, 

J or making a complete distribu- which the jdaintiff accepted in full satisfaction, 
ii'upt’s property, and that if such and entered a nolle prosequi as to the .rest ; — 
opeiTy exercising its jurisdiction Held, that the superior courts of common law 
he remedy of the debtor was by at Westminster were superior courts within s. 9, 
Court of Appeal in bankruptcy, and that the right to costs depended upon the 
ms, 43 L. J., C. P. 350 ; L. E, amount recovered and not the amount in the 
L. T. 680 ; 22 W. R. 756. particulars of demand, and that the plaintiffs 

were therefore not entitled to costs. ILewitt v. 
Admiralty Division.] — Where a Carry or Cory, 39 L. J., Q. B. 279 ; L. E. 5 Q. B. 
on against a ship in the City of 418 ; 22 L. T. 666 ; 18 W. E. 954. 

.s proceeded to judgment by which Held, also, that no suggestion of the facts 
lip is ordered, and subsequently necessary to shew that a county court had jiiris- 
is commenced in the high court diction over the district where the cause of 
n having a possessory lien upon action arose was required to bo entered on the 
L appearance has been entered to record. I7j. 

he Citj^ of London court by the Sect, 7 of the County Courts Admiralty Juris- 
e High Court, the .sale will be diction Act, 1 868, which deprived a plaintiff 
3 City, of London Court action of and also rendered him liable to be condemned 
lie High Court upon the applica- in costs, where in an action brought in a superior 
.ntiffe in the High Court. The court, which might by that act be tried by a 
neezione, 8 P. L. 34 ; 47 L. T. county court having admiralty jurisdiction, he 
; 4 Asp, ,M. C, 593. did not recover a sum exceeding what a county 

adnih-alty may transfer .to, itself court had by that act jurisdiction to try without 
' a maritime' cause;, 'pep'ding^ in a agreement, is repealed by the effect of Qrd. 'LV. 
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■of the Judicature Act, 1875. Tenant v. Mlu, There is no appeal from the Cinque Ports 
50 L. J.. Q. B. 143 ; 6 Q. B. I). 46 ; 43 L. T. 506 ; Admiralty Court to the Hiah Court. Beneic v. 
29 W. ii. 121. 3 Swanst. 662. S. C., nom. Stock v. Bencw, 

Ca. in Ch. 305- Stock oi' Stonke y. Cullen, 

3. PASSAGE COTTET. ® 



Suit against Pilot.] — A ship by coiiipulsion , 
of law in charge of a dul 3 r licensed pilot in the | 
river Mersey, came into collision with and 
damaged another vessel. The owners of- the 
damaged vessel instituted an admiralty suit 
against the pilot in the court of passage Held, 
that the court of passage had not jurisdiction to 
entertain the suit as an admiralty suit. The 
Ahucandria, 41 L. J., Adm. 94 ; L. R. 3 A. k E. 
574 ; 27 L. T. 565 ; 1 Asp. M. C. 464. 

Claim for Kecessaries.] — The court of passage 
has not a more extensive jurisdiction as to any 
claim for necessaries than that exercised by the 
Court of Admiralty. The Boivse, 39 L. J., Adm. 
46 ; L. E. 3 A. & E. 135 ; 22 U T.627 ; 18 W.Ii. 
1008. 

Appeal from.] — The appeal from the court of 
passage of Liverpool exercising admiralty juris- 
ilictioa is under the County Courts Admiralty 
Jurisdiction Act, 1868 (31 & 32 Viet. c. 71), s. 26, 
and security for costs must be given before the 
instrument of appeal is lodged. The Qangcn. 
5 P. D. 247 ; 43 L. T. 12 ; 4 Asp. M. C. 317— C. A. 

Pi’om the decision of the court of passage in 
an admiralty cause, an appeal lies to the Court 
>of Admiralty, The Boimej 39 L. J., Adm. 46 ; 
L. R. 3 A.‘& B. 135 ; 22 L. T. 627; IS W. R. 
1008. 

Action in rem— Power to make Order that 
no Defence.] — Neither the County Courts Admi- 
ralty Jurisdiction Act, 186S, nor the Amendment 
Act, 1869, enabled orders to be made [)urporting 
to apply to admiralty actions in rem and in 
personam, a procedure similar to that under 
R. S. C. Orel. XIV. enabling a })laintiff, on 
shewing that there was no defence to the action, 
to obtain judgment for the amount claimed. 
Fellow, s V. Lord Stanle// (Otvner.l), [1893] 1 
<). B. 98 ; 5 R. 115 ; 67 L. T. 857 ; 41 W. R. 253 ; 

7 Asp- M. C. 298. 

Distribution of Salvage Awarded by High 
Court— Jurisdiction.] — Injunction issued by the 
Ailmiralty Division to restrain one of the officers 
■of a tug, to which a salvage a^vard of 3,000?. had 
been made hy the High Court, frooi proceeding 
with an action for distribution of salvage insti- 
tuted in the Liverpool court of passage against 
the tug owners. The Theresa, 11 R. 681; 71 
L. T. 347 ; 7 Asp. M. C. 505. 

4. Ci2fQUB Poets. 

, Admiralty Jurisdiction of.] — The Cinque 
Ports have an admiralty jurisdiction. Stock (or 
Storke) v. Cullen^ Jones, 66 ; 3 Keb. 598. 

Enemies^ Goods Stranded on the Goodwins— 
Droits.] — Bee The Ooster Fm.% 1 C. Rob. 284, 
n. ; Hay and Marriott, Preface, xxvii., infra, 
col. 950. 

Appeal from.] — Appeals from the Cinque 
'Ports admiralty lay to the privy council. Oinqiw 
Ports, Lord Warden v. Mex, 3 Hag. Adm. 438, 


5. Vice-Abmiealtv, Colonial, and Con- 
sular COUETS. 

Jurisdiction— Necessaries.] — Vice - admiralty 
courts have not (apart from statute) more than 
the ordinary admiralty jurisdiction, i.e. as it 
existed before 3 k 4 Viet. c. 65 enlarged it. The 
Vice-Admiralty Act, 1863 (26 k 27 Viet, c. 24), 
s. 10, sub-s. lo, does not create a maritime lieu 
with respect to necessaries sii})pliefl within the 
possession. The Ilio Tlnto, Laws v, Sm\th, 9 
App. Cas. 35G ; 50 L. T. 461 ; 5 Asp, M. C. 224 
— P. C. 

A vice -admiralty court has 210 jurisdiction 
under 24 k 25 Viet. c. 24, s. 10, to entertain a 
suit for necessaries supplied at a port out of 
the possession, that is, the British possession, in 
which the court is establishe<I. The Alhion,^ 

27 L. T. 723 ; 1 Asp. M. C. 48L 

Wages and Compensation.] — By an order 
in council, s. 15, passed in pursuance of 2 Will. 

4, c. 51, the Vice- Admiralty Court has jurisdic- 
tion to entertain a suit bi'ought by anj* num- 
ber of seamen, not exceeding six, lo recover 
their wages. The Merchant Shipping Act, 1854, 
s. 189, iloes not take away such right of suit . 
so long as the total aggregate amount claimed 
by such seamen exceetls 50?. Wliere, in a suit 
brought by six seamen in the Vice-Admiiulty 
Court, the judge found that a total amount of 
203?. l9.s*. %d. was due to tiicm, partly for wages 
and partly for wrojigful dismissal, but that the 
amount due to each was less tl laii 50/. : — Held, 
that, under the above rule and section, the judge 
was wrong in dismissing the suit for want of 
jurisdiction, and that a <lecree for 203?. 19.s‘. %d. 
should be made. The Ferret,, Plullips al ll\gh- 
land Bit., 52 L. J., P. C. 51 ; 8 xVpp. 0ns. 329 ; 

48 L. f. 915 ; 31 W. R. 869 ; 5 Asp. M. C. 94— 

P.C. 

The 17 & IS Viet. c. 104, applies to the 
colonies ; and by s. 191, a mastei' has a lien for 
his wages in the Vice- Admiralty Court, whatever 
may be the municipal law of the colony. The 
Bajah of Cochin,, Swabey, 473. 

Title to Ship.] — -The vice - admiralty 

' court at Hong Ivong had only the ordinary 
I admiralty jurisdiction possessed by admiralty 
courts previously to the passing of the 3 k 4 
' Viet. c. 66 ; it had no jurisdiction to entertain a 
; suit for possession for the purpose of trying a 
, ship. The Australia,^ Lapralk v. Burrows,, 
i Swabey, 480 ; 13 Moore, P. C. 132 ; 7 W. R. 718. 

i Vice- Admiralty Court not of Record — Stipu- 
j lation Enforceable by the Delegates.] — See 
Brymev v. Thompson, 1 H. Bl. 165. S. P., Smith , 

V. Meholls, 5 Bing. (N.C.) 208 ; 7 Scott, 147 ; 7 • ■ 

D. P. C. 282 ; S L. J., C. P. 92. . , , 

Offences against Revenue Laws.] — The , , 

vice-admiralty courts in the West Indies had no 
jurisdiction over offences against revenue laws 
committed out of their respective islands. The ... 
FaUm, 2 C, Rob. 245._ ^ 

Sale of Ship*] — Vioe-admiralty'^ courts' 

have no power to order a sale of the ship in case ‘ 
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of distress — pex‘ Sir W. Scott. The Fanny \ Consular Courts.] — The consular court at 
t(ml Elmira^ Edwards, 117. * | Constant hiople possesses a jurisdicrion in rem, 

The vice - admiralty courts abroad have no ! in cases of collision between British and foreign 
authority, upon the mere petition of the captain i ships : but although tliat court has such juris- 
of a ship bound on a foreign voyage, to decree i diction, it docs not involve the administration of 
the sale of such a ship reported upon survey to j the common law of England. The Laaonia, 
be seaworthy or repairable, .so as to carry X\\q \ Pa2?(vy(uuLl v. Ituxalun Steam Navigation and 
cargo to its place of destination, but at iiXi \ Trading Co., 2 Moore, P. C. (x.S.) Ihi. 
expense exceeding the value of the ship when j 

repaired. HeM v. Darh/, 10 East, 113. | Office of. 

High Courts in India.]— Observations on the i Registrar of Admiralty— Ouster of.]— Tenure 
admiralty jurisdiction of the higli courts in j oiUce of registrar of tiie a<Lmiraity ; bond 
India. ^The Brinhilda,, 45 L. T. 389 ; 4 Asp. | given that plaintiif should enjoy the same for 
M. 0. 461 P. C, I life ; ouster bv graiiter of admiral subse- 

Procedure -Colonial Courts.] -It may be i 

presumed that the procedure in the vicc-admi- 1 P • -j 

1‘alty court of Victoria is so far analogous to ' 

that in the maritime courts of Great Britain | 7. Law Applicable. 

and Ireland, that a shipwright of Melbourne j. t t mi i. 

would be entitled to arrest a British ship and L Bankruptcy Law.] - The Admiralty Court,, 
detain her until his legal demands upon her i ijemg a court ot law and oqipy, wjU follow the 
were satisfied. The Stafm-daire,SmUky.Bnnh:i^^^^^^ 

o/A7:w SontJi WuleK, S Moore, P. C. (K.S.) 413 ; I cpestions under the bankjnirtoy law.. 
41 L. J.. Adm. 4!) ; L. E. 4 P. C. 1U4 : 25 L. T. ; H'S I- 

137 ; 20 W. E. 5.57 ; 1 Asp. M. C. 365— P. C. | 

Breaoh of Eevenue Laws-Seenrity for Costs.] i Maritime Law.]-Thoro is a general 

-Decree of the Tice -admiralty court of Sierra maritime iai^Mrdmmistered alike by English and 
Leone in a proceeding in rem for breach of the foreign courts, having admiralty jurisdiction, dis- 
revenue lats of the colony, condemning the tH 

goods seized, and the owucra in penalties, I'eversed TT ’ ^ ^ > 

bv the committee, so far as the penalties were iT** , ri ^ a i • ■» 

eWu-ned, with costs, it appearing that though ^ Generally, the Court ot Admiralty is governed 
the claim of the owner of the goods was rightly , *0 civil law the law niarino and the law 

rejected, because he failed to comply with the ! Hag. Adm, 12!), 13o. 

rule of the Vice- Admiralty Court requiring I ^PP- ^ Enapp J4, mtia, col. 
security for costs, yet that such rule did not 

apply, so far as regarded pe penalties against i Equity .-The coin-t, although influenced by 
winch he was entitled to be heard m the court considerations, is not a court of equity, 

below wuthout gnnng any such seouritj;. Crcoryi' ■ otters, foreign to the issue, to be 

^ C®'-®-) 237 ; L. E. 1 P. t . ; introduced in order that complete justice may 

I be done between the parties ; it follows rather in 

Probable Cause for Seizure.]— An appeal I pleadings and praotioe the courts of com mou 

from a decree of the vice - admiralty court of |^Y' .Fw«ri.vc«, Lush. 463 ; 31 L. J., 

f8ierra Leone, restoring property seized for breach i , v ^ 

of the custom laws, but without damages or: , py, ancient maritime law the bourt ol 
costs, the judge below being of opinion that there i would have an equity to moderate 

was probable cause for the seizure, was <lis- i made uruler pressure of necessity— per 

missed by the judicial committee with costs, on j JSehvn, 0 G. Bob. 21/, ^31. 

the ground that it appearing from the evidence ' 

that there was probable cause for the' seizure, j 8. High Couet, not OF Becoeo. 
the judge of the Admiralty Court was justified . ' «t 7 

in refusing to decree damages and costs to the ! . admiralt}^ was no court of record. I horn- 
appellants, the owners of the goods seized. CduoiCs Case^ 12 Co. Bep. 104. )S. B., Ureenwdf 
WiUo'n. V. Ftvg., L. B. 1 P. C, 405. Baher\‘i Case, Godb. 193, 261 ; and, semble, 

Mson's Case, Hoy, 24. 

Appointment of Deputy Judge.]— The chief! The Admiralty ‘Court is not a court of record,, 
justice for the time being for Bierra Leone ! cannot tine or imprison. Enipringhain, vice 
may lawfully appoint a deputy judge of the j admiral Yorkshire, and Kefctlewell, his marshal, 
vice - admiralty court of that colony. IMet v. hxicd and imprisoned for citing persons wrong- 
Beg., 4 Moore, ‘P. 0. (N.S.) 41 ; L.B. 1 P. C. 198 ; ftilly to the admiraTs court. Fmjmnghunvs Case, 
12 Jur. (N.S.) via ; 15 W. B. 233. Co. Bep. 84. 
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llie Court Adiuinilty ]ias iio jurisdiction of) be presumed to hare come from a wrecked ship, 
wreck. Ih, | though no trace of the ship is found near them. 

Be]i>w inw water mark the admiral has sole! Talbot v. Leivis^ 6 Car. A 1*. t>08. 
jurisdiction, between high and low w'ater the! 
common law and the admiral have Jurisdiction ! 

according as the tide is. Ih. 10, Deoits. 

IiifaiLls, feme covert, executrix, men in prison i -o i • * 

and bevond sea ara bouu.l by noiiolaiiu of Wreck Goods.]-By the common law, ent-mios 

withiii'a year and day Ih ' property taken by a subiecr yests ni tlie eapror ; 

Elfeet as ahiiist the offi'ce of admiralty of a p ItJ I''"'. >'1 kin-, if takcii without 

uraiit from tlie Crown to a lord of a mator of letters of marque, ho captor holding it m trust 
k wrcclt of tlie sea.” Claim by grant to flotsam ff ^ this trust a suit in 

witliiu three miles from low water mark rejected. f .'ig-'’ r f 

Wreck of the sea must haye touched giound : ^2piod. l.fc ; Garth. 3 8 ; Comb. 4p. 

goods afloat are droits. He.- y. i\n-ty-mne b' '™*ority from the Atricau Com- 

Vh.»/’,V n,;nuht. 8 Hag. Adm. 2.i7. "'ho, by patent, had power to take cnemie.s- 

Habeas corpus awanie, I to the lord warden of p'p'lisposo thereof at their will, took a 

the Cinque Ports for the iii.prismimeiit of one the high ,sea, carried 1 into a 

for.stca.ling'vrecks. lUmn,', 6W.sr, Cvo.Jac.m ; “‘'>1'’, tor there. Ihe s up 

Palmer 96 ^ conaeniiied in the admiralry tor prize; the 


XCUiV U.L tllC' ILIUDLi IXCl-VV.; i'LUUilll ^ ,1 •i f* li t i* * /-K 

lods afloat are droits. Pfe.r y. i’m-ty-mne b' '™*ority from the Atricau Com- 

,1 n,;nuht. 8 Hag. Adm. 2.77. "'k«. Pa^nt, had power to take enemies- 

Habeas corpus awanie, I to the lord war.len of .'ksposo thereof at their will, took a 

e Cinque Ports for the iii.prismimeiit of one the high ,sea, carrie,! i into a 

r.stca.ling'vrecks. lUmn,', «osr, Cro. Jac. .o43 ; “‘'>1'’, tor there. Ihe s up 

ilmer 9G ' condemned i.ii the admiralrv tor prize ; the 

Oyer’ wreck and derelict, when landed, the f™itce of the por<jui8ite.s of theWdmiralty 


fulmiraltv hiul no jurisdiction. 
1 C. Boll 271. 


The Two Frimids. 


Huaicipal Corporations Act.] — The Muuicipul 
Corpora tioii.s Act, “> -k (5 Wbll. 4, c. 76, does not 


Broom in admiraltj^ for conversion of the ship 
and noil-delivery of her, claiming her as a droit. 
Sentence against Broom ; appeal to the dele- 
gates : jirohibitiou refused. Tb. 

A Prussian ship was stranded on the bloodwins. 


transfer to the High Court all the jurisdiction Some specie on board was sent ashore and claimed 
(e.g. ill wi-eck and salvage) formerly exercised warden of the Cinque Ports as enemies’ 

by" the vice-admiralty courts—pei- Hr. Lushing- Soods, The master obtained a monition from the 
ton. Haft of Tiiober, 2 W. Bob. 2.71. " Court of Admiralty to remove the cause to 

the prize court, whore he claimed the goods as 
Grant of Wreck — Wreck appurtenant to Prussian pi’operty. The delegates I'everscd the 
Manor,] — Wreck belonging to a manor by pro- decree of the High Court on the ground that it 
scription does not pass under a grant (to .Lord had no jurisdiction. The Ooster A7;/.sU 0. Bob. 
Lisle, high admiral) of all wrecks of the sea, and 284, n. : Hay anil Marriott, Preface, xx vii. 
other protits to the said oftice appertaining. W’uj- An enemy’s ship cajiturcd by a non-commis- 
(fon Bean th wait ^ 1 Ld. Bayni. 473; 12 Mod. sionedshipisadroit of the Admiraltv. The Twee 
251) : Holt, 758. ‘ (k-euntere, 2 C. Bob. 284, n. 

^ --xi j .u n rn, . A queen’s ship, during the Bussian war. fell in 

Owner entitled to.j Ihe owner of wreck is ^ timber belonging to the Bussian 

entitled thereto as against a grantee troni the government : — Held, that the timljcr was a droit 
(. rown although uo hying creature comes ashore, of the Crovm and not of the iidraivalty. Maff of 
ilumilton V. I)((e/if, 5 Luit. 1/32. Buekan Tinther^ In ee, 5 Jnr. (K.S.) lloi). 

Eight to-Treauaas.l - A grauree of wreck . made by crews^of king’s ships 


ibiultar garrison in. 


lllilK 

'i' 


Eight to-Treapass.] - A grantee of wreck , y « m ' , • 

may umintaiu trc^iass against a wrongdoer for fahouod at the island ot bt. Marcoii adpulged 

takin-away goods cast ashore, althon^i peo,.le I'SI’"’’-';' •''''“■ralV ihe 

oscaped from the ship alive, mid although the 1 ^2/ ^ ^ 

.goods were claimed bv the owners within a year captured by the Cnbraltar gmi-nson m 

and .lay, and althoim-h the plaintiffs never seiitcd OAreltar bay condemned to the adnurirlty as a 
thorn. "Ihmwkh CJiflifdy. iitcroy. 1 B. & Ad. 1 C. Bob. 

831 ; 0 L. J. (O.S.) K. B. 1(57. ’ ' • • , , , . , • 

^ A iion.-commiss!ionea captor of an enemy's ship 

Customs Buty — 3 & 4 Will. 4 , c. 62, s. 50.j — and gunpowilor cargo rewarded by the whole of 
Tobacco landed from a stranded ship held not to the proceeds ; one-third to the owner, two-thirds 
be wreck within, the above act. so as to be liable to the crew. The Ilaane, 1 0. Bob. 280, 
to duty. Lef/f/e v. Bof/d, 1 C' B. i)2 ; 14 L. J., 

C. I’, 138: i) Jur. 3t). ' Breach of Kavigation Act.] — A ship arrested 

Blit the term “wreck” in tlie above statute is as an admiralty droit was afterwards seized as 
not confined to goods that would pass to the forfeited for breach of a navigation act : — Held, 
Crown or the crown’s officer by virtue of thepi’e- that the forfeiture gave the prior title. iSeo7*e v. 
rogative. It includes goods imported into Eng- Lo7‘d Admiral. Parker, 273. Qumre as to the 
land, entered and shi})ped for export, and after- accuracy of this report, see per Thompson, B., *3 
wards picked up partly afloat and partly on shore Anstr. 864. 

from tlie wreck of the ship in an English port. ^ ^ , 

Barn^ v. Ar^umd, 10 A. A. E. 646 : 2 P. & H. Wreck.]— A log floating m the sea 

633 : *1) L. J., Q. B. 226. drawn upon a rock l^y a person wading : 

^ * * another log cast upon the beach was afterwards. 

Evidence of Eight to.] — Ikarol evide.nce to sup- swept out to sea, and being found floating was 
port a p,rescriptiye claim to wreck cannot be brought back to shore : — Held, that both logs 
given where the property to wreck was in the were droits of the admiralty and did not belong 
crown at the time of Gimrles I. Aleoeli v. Coolie^ to grantees of wreck, StaehjwoU v. Ir. B. 

. 2 M. & P. 625 : 5 Bing. 340 ; 7 L. J. (o.S.) C. P. 6 Eq. 619. 

-.vliS; soli li625. ' A 

Goods floating are not Wreck.]— Goods floating 
BoHars in the Sand.] — Dollars more than 100 in the sea are - not wreck ; when grounded’ they 
• years old found in the sand of the seashore udll] are vsu-eok; though water be round them ; if again 
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^ of been declared by the court entitled to the booty : 
3on- — .Held, that the order in council gave the court 
Two no power to order that these moneys should be 
iV V. brought into court for distribution, and that, 
J57 ; therefore, the court had no jurisdiction to make 
) v. such an order. Ih. 

A captured ship not taken infra prmsldia is 
not lawful priKC. Anon., March, 110. 

^ an dvo interest in a prize vests before condenma- 
rpus tion ; but upon condemnation it is taken to 
have vested at the capture. Stewns v. Bagwell., 
15 Yes. 139; 10 B. B. 46. 

The sentence of a foreign admiralty court is 
conclusive as to prize or no prize. WesfAm. v. 

Skinner, 152 ; and cases infra, col. 1109. 

Action for False Imprisonment in Case of 
iois. Capture.] — An action 'will not lie at 

common law for false imprisonment, where the 
ikeii imprisonment was merely the consequence of 
)wn, taking a ship as prize. Le Canx v. Bden. 2 


Prize Jurisdiction — History and Origin.] — 

The foundation and nature of prize jurisdiction 
in the Court of Admiralty explained by Lord 
Mansfield. Llndo v. Jlodmaj, 2 Dough 612, n. 


15. Wages and Disbuesements. 

See also Feohibitions, supra, cols. 932, 933 ; 
VI. Seamen, supra, cols. 106, seq. ; Y. Mastee, 
supra, cols. 92, seq. 

Jurisdiction as to.] — The gist of the admiralty 
jurisdiction in wages is service at sea. Howe v. 

4 Burr. 194. 

Payment by Bill.]— A seaman took payment 
of his wages at Calcutta by a bill of exchange 
on his owners, in preference to cash. The bill 
was dishononred and the owners became bank- 
rupt : — Held, that he could not sue the ship. 
The WilUaoi 3Ioney., 2 Hag. Adm. 136. 

Paid out of Proceeds of Broit.] — Wages prior 
to 1 Will. 4, c, 25, paid out of proceeds of a dere- 
lict condemned as an admiralty droit. The 
Speculator., 3 Hag. Adm. 330, n. 

Additional Sum promised to prevent Desertion 
— Wages Becoverable in Admiralty.] — The 
master at a foreign port where his crew was 
deserting gave each seaman a promissory note 
for 40 h in addition to the wages payable under 
the articles to induce them to i-emain with the 
ship. On arrival in England the owners ten- 
dered to the seamen their wages, upon condition 
that they should sign a release and give up the 
promissory notes. The seamen refused, and 
brought an action in admiralty for their wages : 
— Held, that in the admii*aity action they were 
entitled to recover their wages arid costs. The 
Mohlle, Svvabey, 256 ; 5 W. E. 830. 

Arrest of Post-oifice Packet.] — A post-office 
packet may be arrested in a suit for mariners' 
wages. The Lard Hohart^ 2 Dods, 100. 

Suit pending Abroad.] — A suit in Canada 
against the master for tvages was pending when 
a suit in rem against the ship forthe same wages 
was instituted in England : — Held, that the suit 
in rem abated. The Lanarkshire., 2 Spinks, 189. 

Second Mate Serving as" :l‘irst'Mate*]'^A 
second mate during the voyage becoming and 


11. Beaconage. 

The Admiralty Court formerly had jurisdiction 
in suits for beaconage, but the jurisdiction is 
gone ; prohibition granted. Crosses. Bigges (or 
Bigs)., 1 Sid. 158 ; 1 Keb. 575. 

Action at common law for Dungeness light- 
house tolls. GlhsY. Osbastoii, 2 Keh, 11^. 


12. Illegal Colouks. 

Warrant to arrest a merchant ship wearing 
illejal colours. Beg. v. Ewen^ 2 Jur. (n.s.) 454. 

A master fined ior wearing illegal colours. 
Beg. V. Benson., 3 Hag. Adm. 96. 


13. Foeeign Enlistment. 

A ship was fitted out as a transport for persons 
in Cuba who had revolted from Spain and were 
exercising powers of government in Cuba, and 
conducting hostilities against Spain Held, a 
breach of the Foreign Enlistment Act, 59 Geo. 3, 
c. 69, s. 69 ; and the vessel forfeited. The 
Sal radar. Beg. y. 39 L. J., Adm. 33 ; 

L. B. 3 P. 0. 218 ; 23 L. T. 203 ; 18 W. B. 1054. 

As to the mode of proceeding in a claim for 
indemnity for detention of a ship under the 
Foreign Enlistment Act, see The Great Northern 
and The MUlhind, 26 L. T. 201 ,* 1 Asp. M. G. 
246 ; infi'a, col. 1004. 


14. Peize. 

The Court of Admiralty has no original juris- 
diction in matters of booty of war. Its juris- 
diction, is derived solely from 3 & 4 Viet. *c. 65, 
and orders In council issued in pursuance of that 
statute. Banda and Mrwee Booty., In re., 44 
L. J., Adm. 41 ; L. R. 4 A. & E. 436 V 33 L. T. 332, 
The matter: of the “ Banda and Kirwee” 
booty had been by oixier in council referred to 
the court to determine the persons entitled to 
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serviii" as lirst mate, in the place of tlie former 
first mate, who had deserted : — Held, entitled to 
the same wages as first mate as his predecessor 
received, there beiriGT no new agreement. The 
Gondolier, 11 Hag. Adm. 19(1. 

Purser not on Articles.] — Purser’s wages pro- 
nounced foi’, tliougli no figure s[)Ocified for his 
wjiges in the arti(;les. The Pri nee George, 8 Hag. 
Adm. 87(;. S, T., Aileron. wMarrh, 2 Yeiitr. ISi. 

Jurisdiction of Justices.] — Uruier 6 Will. 4, 
c- 19, ss. 15, IG, the Admiralty Court could not 
entertain a suit for wages imder 20f., except 
where justices were unable to administer full 
justice. The King WlUiam, 2 W. Rob, 231. 

Master suing Owner for Seamen’s Wages 
paid.] — The master having paid the mariners 
their wages could not (formerly) sue the owner 
in admiralty. Anon., Fort. 230. 

Mate's Claim for Wages Paid and Disburse- 
ments.] — The Court of Admiraltj^ has no juris- 
diction to adjudicate upon a mate’s claim for 
wages paid to the crew, and necessary disburse- 
ments in foreign ports. The Victoria, 37 L. J., 
Adrn. 12. 

Foreign Seamen in Ship of alien Enemy.] — 

The court will entertain a suit foi* wages of a 
foreign seaman on a ship of an alien enemy coming 
to this country under a licence. The Trow Mina, 

1 Bods. 234. ‘ 

Wages claimed by foreign seamen. Objection 
to jurisdiction overruled. The William Frederich, 

1 Hag. Adm. 138. 

16. Restbaint. 

A7id ree IV. OWNERS, supra, col. 52 ; Peohibi- 

TiONS. supra, col. 929 ; 17. Possession, infra, 

col. 9.55. 

Admiralty Jurisdiction.] — A dissenting part 
owner may sue in admiralty to compel his 
co-owners setting the ship to sea to give security 
for her safe return, or for a sale. Lamhert v. 
Aeretree, 1 Ld. Ravm. 223 : Blachet v. Anstey, 
ih.no. 

The majority of the part owners desiring the 
ship to go to sea may institute a suit in admiralty 
to compel a dissenting paid owner to give up the . 
certificate of registry. Prohibition refused. 

Anon., 2 Chit. 359r " * 

Where there are several part-owners, the . 

o^N’uers of tlie less shares may arrest the ship in ; 
the Admiralty Court, and compel a security to ■ 
be given by the others before they will be per- . 
mil led to navign te out of port. Onnton v. Jlehden, \ 
lWiIs.iOI. ‘ ■ ^ 

The Court of Admiralty is open all the j^ear 
round to applications by part owners to resti-ain . 
the sailing of ships without their consent, until ^ 
security is given to the amount of the respective ,( 
.shares,. , . . 

The <!ourt has jurisdictiim to ari’est a vessel in ; 
an action of restraint at the suit of a part owner 
holdiiig a minority of shares, notwithstanding ( 
that the vessel is about to proceed on a voyage 
ap]m>vc(l by a majorityof the part owners. The 
Talen. 5 P. I). 169 : 42 L. T. 61 ; 29 W. R. 123 ; 4 : 
Asp. M. (b 226. ' ■ 1 

Bissenting part owners who have obtained : 
security for the Hint’s return may sue thereon in i 
admiralty,. Grave ov Bey rare y. Hedger, 2 Ld. ( 
Pwiym. 1285 : Holt, 470. 


A stipulation taken from a dissenting part 
owner for the return of the ship not suable in 
admiralt^b King v. Perrg, 3 vSalk. 23. And rer 
c. PboHIBITIONS, supra, cols. 928. 929. 

The admiralty always had jurisdiction in an. 
action of restraint to detain a ship from sailing 
at the instance of a dissenting part owner, 
the other part owners gave a bond to the full 
value of his share for her safe return: upon her 
loss such bond is immediately j.)ayable. The 
1 Hag. Adm. 306. 

Foreign Ship.]— The Admiralty Court had no 
jurisdiction, at the suit of a British part owner 
of a foreign ship, to arrest her until bail was 
given for her safe return to her own port abroad. 

'The Graff Arthur Hernetorf, 2 Spinks, 30. 

Bail, who can obtain — Shipps Husband.] — The 
plaintiff and all the other owners of a vessel 
appointed two persons as ship’s liusbands and 
managers bj^ an agreement, whieli stated that 
they should be, and should at all times there- 
after discharge the duties of, ship’s husbands 
and managers of the said vessel and of agents 
for the owners, their executors and adminis- 
trators. The agreement also gave the mauagei’S 
authority to perform all the usual duties of 
ship’s husbands :■ — Field, that this agreement did 
not debar the plahniff as owner of two sixty- 
fourth shares in the ship from obtaining in an 
action of restraint bail from the other part- 
owners in the value of his shares. The England^ 

56 L. J., Adm. 115 ; 12 P. I). 32 : 56 L. T. 896 ; 

35 W. R. 367 : 6 Asp. M. C. 14U.' 

__ Part Owners.] — The coui't has jurisdic- 
tion to arrest a v'essel in an action of restraint at 
the suit of a part owner holding a minority of 
shares, notwithstanding that the vessel is about 
to proceed on a voyage approved of by a majority 
of the part owners, and is being employed iiiideV 
a charter entered into by the ship’s husband, 

' appointed to act on behalf of all the owners. 

The Talea. 5 P. D. 169 ; 42 L. T. 61 ; 29 W. IL 
123; 4 Asp. M. C. 226. ' 

Charterer.]— In a cause of restraint the 

charterer of the vessel, if he lias a suljstantial 
interest in the question before the court, is 
entitled to intervene in the suit. The Inn inf alien,. 

35 L. J., Adm. 110 ; L. E. 1 A. 6: E. 72 ; 12 Jiir. 

(N.S.) 653. 

A vessel having been arrested in a cause of 
restraint between co-owners, the court, on a 
motion by the charterer, to whom the vessel had 
been let for a voyage, ordered her release, it 
appearing that the alleged co-owner wms only a 
mortgagee. Jh. 

Bail Bond.]— Where the defendants in an 
action of restraint have given a bond for the safe 
return of the vship they are still at liberty to 
dispute the plaintiffs’ right to bring the action, 
and the court, if satisfied that the plaintiffs have 
no such right, will set aside the bond. The 
Kenmla, 55 L. L, Adm. 45 ; IIP. B. 92 : 55 L. T.. 

61 ; 35 W. R. 60 ; 6 Asp. M. C. 23. 

Release of Sureties.] — In an action of 

restraint Uvo sureties executed a bail bond for 
the safe return of the ship. Ko time wms fixed 
in the bond at which the liability of the sureties 
should cease. After the bon<i had been in . j 
existence for neai'ly three years; and wdien the- 
vessel w^as in this country, and the owners of the ■ ' 
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ties its jin'isdiction to iiitci’jiose to ti*n,iisfer possession 
eld, when 1 1 o <]irect quest i< m of property was in V( dyed : 
ond but direct questions of property belonged to the 
, r>G courts of common law and chancery — per Sir W. 
311 Scott. Thti Mart'uh of Xorfoll^ 1 C. Eob. 293. 
S, r., TJ (0 Piit. 1 Hag. Adm. 240 : The Warrior^ 
^ i 2 Dods. 28S. 

Ownership of vessel formerly not triable in 
admiralty. Smith v. Gihm)iu Ca. t. llardwicke, 
the 271,317. And .see per Holroyd. J. A/nno, 2 Ch. 
hill 350 , 3 (;i j and y’/ic/iqAsvn? v. Smith, supra, col. 035. 
’en- ■ ■ ■ ■ ■ ■ ' ■ ' . 

, in Attachment Befused.] — Tlie court docb’ned to 
ind issue an attachment in execution of a decree in 
her a possession suit. The JoJot of London. 1 Hag. 
urn Adm. 342. 

Bona tide Possession not disturbed,] — In a 
. cause of })ossessiou the Admiralty Court will not 
’ examine the title of a person in Ixma tide posses- 
sion of a ship until it is impeached. Where the 
the only title rests on a conditional assignment of a 
lay ship as a security not reduced into possession, 
on. the court has no jurisdiction to disturb the person 
of in iiossession umler a subsequent sale; nor does 
not it vary the case that it is an appeal from a vice- 
nd. adiniml ty court that has exercised the jurisdic- 
10 tioii. The Joints 2 Hag. Adm. 305, 

Equitable and Legal Owners.] — The Court of 
Admiralty will not dispossess the equitable 
owner of ihe moiety of a ship at the instance 
f.pf the legal owner of more than a moiety. The 
ytctonia, Swabev, 408 ; 5 Jur. (n.s.) 204 ; 7 
W. E. 330. 

The court inclines against dispossession, and 
I requires the plaintiffs claim to be clearly proved. 


17. POSSESSIO.N-. 

.See aim Pkohibitio^cs, supra, col. 929 ; 

TV. OwNEES, supra, cols. 52, seq. 

Wrongdoer in Possession.] — The Admiralty 
Court had jurisdiction to take a ship from a mere 
■wrongdoer and deliver her to her owner. Jdlan- 
..shard, In re. 2 B. &; C. 244 ; 2 D. A E. 177 ; 26 
E. E. 329. 

Majority in Interest of Owners can Change.] 
— Tlie Admiralty Court would not interfere to 
change the possession of a ship except at the 
instance of a majority of the part owners in 
interest. The Valiant., 1 W. Eob. 64, infra, 
S. P., The Elizabeth and Jane, 1 W. Eob. 278. 

Owner of Moiety.] — The Admiralty Court 
in, a default cause declined to decree possession 
to the owner of a moiety of a ship, but granted a 
monition calling upon the other interest to shew 
cause. The ErjyiMenne, 1 Hag. Adm. 346, n. 

Where no adverse Title.]— The Admiralty 
Court would entertain a suit of possession where 
no adverse title was set up. The EraneeH, 2 
Hods. 420. S. P., The BHers, 3 C. Rob. 213 ; 4 
•G. Eob. 275 ; 5 G. Eob. 165. S. P,, The Valiant, 
1 W. Eob. 64, infra. 

The court gave effect to a legal title without 
taking notice of equitable claims. The Valiant, 


Owner dispossessed by Violence or Brand.] 

— The court had, even when its jurisdiction was 
more restricted, authority to decree possession of 
a vessel to the owner, who had been depiived of 
it by force, violence or fraud. The Eeatriee, 
otherwise The Iltqjpahannoeh, 36 L. J., Adm. 9. 

Against Master, Part owner.] — The majoiity 
of part owners in interest, are entitled to posses- 
sion of the ship, as against the master who owms 
the remaining shares and is in possession, 
although he offers security for her safe return. 
The Ecnt. Lush. 495. S. P., The Aeiv Draper, 4 


1 W. Eob. 64. 

6 Geo. 4, c. 110, s, 45, to arrest and sell the ship. 

■.jTkepErnit. 2 . Hag. XdiXL/ISl j The ^ ■ Boreign SMp.]— Suit of possession nob' enters 

V - tained by -the court in the case of aAorejgn ship, 

■k' the Court' ^LrnJS;had:>Bjd retained The Johan and S'wgmnnd, Edwards, 242. ■ , 
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The CGiirt interferes in a cause of ].)ossessifm of 
a forci.HU ship Ijctweeii foreign owners with 
tvluctaiice ; an or<Ier of the admiralty of Eostock 
'oxecuLed by the admiralty uf England. The See 
J/eutej\ 1 Duds. 22. : 

Default of Appearance by Part Owner,] ' 

— Action in admiralty against the ship, claiming' 
pos^os<^i(»n, and an account against A., the' 
managing owner ; default of appearance by A. 
J'ossession given to plaintiifs holding majority 
of siiares. Order to join A. as defendant, and 
for an account to be taken. Sale of A.’s shares 
before the reference, to satisfy costs, and any 
sum found due from A., refused. The JVatire 
.Petrel, 87 L, T. 5 42 ; 8 Asp. M. 0. r>15. 

Abortive Sale — Suit by Vendors.] — Vendors of 
■shares in a ship sold by auction, the purchase- 
money iiaving been partly paid, but the transfers 
not having been corn}>leted, institute a possession 
suit in admiralty. The ship was sold, but pro- 
duced a few shillings only. Application that the 
purchaser at the auction be condemned in costs 
?jcfused. The Virtue, 1 Spinks, 77. 

Proceedings in Chancery.] — The master being 
unable to repair the plaintilfs’ shi]), sold her 
abroad, and executed a bill of sale to the defen- 
dants. The ship came to England, and the defen- 
dants, refusing to ratify the sale or consent to 
the registiy, took possession of her. The plain- 
tiffs applied to the Court of Chancery for an 
injunction: — Held, that the plaintiffs had no 
equitabie, as distinct from legal, title : and that 
their title, if any, being legal, they must sue at 
law. JlUUjtaay v. llohei’ts, 4 Hare, 106, 

Bail.] — In suits for possession the Court of 
Admiralty can take bail. The Eranqelhtrla, 40 
.L, A, Adm. 1 ; 85 L. T. 410 ; 25 V'.'K. 255 ; 8 
Asp. M. 0. 204. 


Claim for Damages.] — In a co-ownership suit 
brought for sale of the shiji by some of tlie part 
owners against the others, the lattei* set up in 
their ilefence a claim for damages alleged to liave 
been caused by the wrongful act of the former : 
— Hel<l. that under 24 Viet. c. 10, s. 8, the court 
had jurisdiction to entertain the claim. The 
Ceylon, 18 L. T. 417. 

Under 24 Viet. c. 10, s. 8, the Admiralty 
Court ordered an account to he taken between 
co-owners relating to matters which took |.)lace 
before the date assigned for the act to come 
into o})eration, and relating to a ship lost before 
the institution of the cause. The Ida,s, Br, & 
Lush. 05. 


Bill of Sale, Absolute or Mortgage.] — A bill of 
sale of shares in a ship was executed by the <lefeii- 
dant, the sole owner, to T., with a declaration of 
owmership as requii-ed for ix'gistration. T. did 
not register the instrument for four years. In a 
co-ownership suit he sought to have the ship sold, 
and accounts taken between himself and the 
defendant. The bill of sale, though in form 
absolute, was really given as security for a debt. 
Application refused. The Jane, 28 L. T. 781 
(Irish), 

Sale of Ship — Registered in Guernsey.] — The 

Admiralty Division has no jurisdiction over an 
action in rem, instituted under s. 8 of the Admir- 
alty Court, 1861, claiming an account of the 
earnings and sale of a ship wdicn the ship is 
registered at the port of Guernsey, and not at 
any port in England or Wales. The ItoljtnMfti.'i 
and The Satellite, 51 L. T. 905 ; 5 Asp. H, C. 
388. 

Receiver.] — The court wdil appoint a receiver 
in a co-owmership suit wdiere the circamstances 
exist which in the opinion of the court render 
such a course j ust and convenient. Tk e A m pth t ll, 
5 P. D. 224. ' 


IS. CO-O^VNEESHIP. 

Go-owners disagreeing - Sale of Ship by Court.] 
— The court will not exercise the powder of sell- ' 
ing a ship given by 24 Viet. c. 68, s. 8 (2), except ! 
in a very strong case ; mere disagreement of co- , 
owners not sufficient. The Marlon, 54 L. J., 
Adm. 8 : 10 P. D. 4 : 51 L. T. 906 ; 88'W. R. 432 ; 
5 Asp. M. C. 389. 

Sale of Ship at Instance of Minority Owners— 
Majonty Owners transformed into limited Com- 
pany,] — Where the owners of the majority of the 
shares in a shij) liad, without the consent of or 
notice to their co-owmers converted themselves 
into a limited liability company, to wdiich they 
had tmiisferred tlieir shares, the court, at the 
instance of the minority owners, ordered the ship 
to be sold. The Here ward, 64 L. J., Adm. 87 ; 11 
11.798; 72 L. T. 908; 44 W. R.'288: 8 Asp. 
IL 0 . 22 . ‘ ■ ^ 

Registered Owners.] — Qiimre, wffiether s. 8 of 


Account— After Sale of Share.] — A. and B.were 
co-ow'ners of a ship. A. sold his share to a third 
person, and afterwards instituted a suit in rem in 
the Court of Admiralty to Iiave an account taken 
between himself and B, in relation to the employ- 
ment and earnings of the ship during the time he 
and B. w^ere co-owners ; — Held, that as the suit 
related to questions wliicli arose between the 
parties while they were co-owmers, the court had 
jurisdiction to entertain the suit, notwithstand- 
ing A. had ceased to be a co-owmer at the time of 
the institution of the suit. The Lady of the 
Lake, 39 L. J., Adm. 40 ; L. E. 3 A. & E. 29 ; 21 
L.T. 683; 18 W. E. 528. 

What should be Included — Account of 

SMp^s Agent.] — In an action for settlement of 
accounts betw^eeu co-owners under s. 8 of the 
Admiralty Court Act, 1861, the plaintiff • is 
entitM only to settlement of such accounts as. 
are 01 " ought to , be tendered before thewrit'«^ df 
a cebowner is ship’s %ent for* a coasting steamer 
at a port, of ball th^amonnt due to him as agent 


the Admiralty Court Act, 1 861, giving the Admii*- 
alty Court jurisdiction to deckle questions between 
CO -owners is not confined to registered owners. 
The Bonnie Kate, 57 Ju T. 208 : 6 Asp. IL C, 
1497 . 

^Betitlon to Restrain Sale of Ship — 17 & 18 
Viet, c. IM, s. 65.] — A petition presented under 
17 & 18 Viet. c. 104, s. 65, by a part owner of a 
ship, which was the subject of a joint adventure, 
to have the other 'part owner restrained from 
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cannot be recovei'ecl in a co-ownership action. 

Tim Eider, 40 L. T. 463 ; 4 Asp. M. 0. 104. 

Of Managing- Owner. ]~See The Mount Vernon, 
and cases ante, cols. 59, et circa. 

Reference — Eeport — Stay of Execution — Costs.] 

— A managing owner, who had not delivered 
accounts for nine years, instituted a co-ownership 
action for settlement of accounts, and for pay- 
ment of the balance found due to him, and 
claimed certain items in respect of materials 
supplied to the ship for which he had not paid, 
and for which the defendants were being sued in 
the Queen’s Bench Division. The registrar in 
his report allowed the plaintiff these items. 

Upon application to confirm the report, and for 
jndgment, the court decreed payment of the 
amount found due by the registrar, but stayed 
execution until the defendants were protected 
against the claims in the Queen’s Bench Division, 


charter. The T'nidohalu. 58 L. J., Adm. 
P. D. 50 ; GO L. T. 657 ; 37 W. 11. 409 : 
M. C. 376— CJ. A. 
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court, alitnved a. cause for necessaries to be set ' 
down, and the plaintilf to file proofs ; and, upon ’ 
such ]'>roof of the facts, coruicmned the sliip in' 
the claim and costs. The Ladi) JJlesTnuftofu 34 
L. J., Adm. 7i>. 

Bankruptcy Jurisdiction of County Court— 
Vice-Admiralty Court — Injunction.] — A county 
court Iiati jurisdiction in bankruptcy under 
32 33 'Met. c 71. s. 72, to restrain a }>crson 

tradinfj; in London from enforcing' in a vice- 
admiralty court at Sierra Lemio a claim for 
j necessaries sup] died abroad, 0 ]i the order of the 
master, to a shi]) belonging to the bankrupt 
after the filing of the ])etition. The Albion-^ 
JfnUidiDf V, Ifnrr’es, or Harriet v. llaUlfha}, 4-3 
L. d., C.'P. 37)0 : L. K. 9 C. P. (iGS ; 27 L. T.'732 ; 
22 W. IL 77)0 ; 1 Asp. M. C. 481. 

Vice- Admiralty Court — 24 & 25 Viet. c. 24.]— 
A vice-ad mi]*altY court in a British possession 
has no jurisdiction under 24 Viet. c. 24, s. 10, to 
entertain a suit for necessaries sup])lied at a port 
out of that, possession. A master can only claim 
against the shi]) for disbursements from the date 
at which he is on the shiirs register as master. 
Ih. 

b. What are. 

Meaning of Term Generally.] — The term 
‘•necessaries,” in tlie statutes giving the admi- 
ralty court jurisdiction over such claims, has the 
same meaning as is given to it by the common 
law courts, and signifies whatever the owner of a 
vessel, as a prudent man, if present under cireurn- 
stances in which his agent in his absence is called 
U},)on to act, would have ordered. The Iliffe/, 
41 L. J., Adm. 39 ; L. R. 3 A. E. 310 : 20 L.' T. 
202 ; 20 W;R. 927 ; 1 Asp. M. C. 240. 

“ Necessaries,” in 3 k 4 Viet. c. 67), s. 0, mean 
articles immediately necessary for the shi]), as 
contradistinguished from those merely .neccessary 
for the voyage. 77/e Comtesse de Tr'enenlle^ 
Lush. 329:‘4 'L. T. 713. 

The statute does not ap])ly to ordinary mer- 
cantile accounts between shipowner and agent. 
I A ■ ' 

Premiums on Insurance — Ship Dues — Broker- 
age.] — Premiums paid by a sliipbi’okei' at the 
owners recjuest to procure insurance on freight 
are necessaries. dSIacli'uitoAI} v. Alltcdiemi^ 4 Ex. 
r75 ; 18 L. J., Ex. 387). 

Charges paid by a shipbroker at the owner’s 
request for entering, reporting, and piloting a 
ship, and for tonnage and light-dues, and for 
noting protest, are withiji the term, Ih, 

Atlvances at the owjmr’s request for travelling 
expenses of the master and goods supplied for 
the shi]'>'s use are necessaries. Ih. 

Bi-okerage charges made by a ship’s broker for 
acting as ship's agent, and for negotiating a 
charterparty may be necessaries within the 
meaning of the statutes, but must be proved to 
come within the delinition. Ih. 

Premiums on insurance not necessaries. The 
I/ehirkfh TJani, supra, col. 966. 

Coppering Ship.] — When it is necessary that 
a w^ooden ship bound upon a particular voyage 
should be coppered, the coppering is a necessary 
for the voyage, wdiich gives the material-man 
doing the work to a foreign ship, upon the ordens 
of the master, a maritime lien. The Ikniuini, 

. 432 L; T. 341 ; 2' Asp. M. 0. 603. 

VOL. XIII. 


I Copper sheathing is a necessary. The Perl a. 

I Swabe^q 353 ; 4 Jur (N.S.) 741. * 

Agent’s Expenses — Collision Suit.] — The 
expenses of an agent for coming from Xcwcastle 
to London to assist the master in the defence of 
a vessel prosecuted in a cause of collision, and for 
attending the trial are not necessaries. The 
Bonne A/z/dL’c, 35 L. J., Adm. 115; L. R. 

1 A. E. 19 ; 14 L. T. 191 ; 6 xisp. M. C. 149. 

Supplies Generally.]— Necessaries arc wdiat- 
ever is tit and proper for the service of the ship, 
and whatever a prudent owner '^voidd provide. 

The onus of })roviiig the necessity is on the 
material-man. The Alexander, 1 VL Rob. 28S. 

346. ■ . :■ 

Butcher’s Meat .] — The K, Jl. Gosifaheleh, 
Bwabey, 344 ; 4 Juf. (N.s.) 742 ; i) W. R. 871. 

Coals.] — See 'The Ticenfje, or West Friesland, 
supra, col. 960. 

Expenses of Defending Collision Action.] — 

The expenses of an agent coming from Newcastle 
to London to assist the master in a suit against 
the ship in admiralty : — Held, not to be neces- 
saries. The Bonne Amelie, 35 L. J., Adm. 115 ; 

L. R. 1 A. A E. 19 ; 14 L. T. 191 ; 6 Asp. M. C. 

149. 

Repairs to Machinery.] — Repairs to machinery 
of a steamship, in order to make her seaw^oi’thy, 
are necessaries witliin 3 &: 4 Viet, c. 65. TJk' 
Fleeha,! )Spinks, 438. 

Charterparty — Broker’s Commission. ] — The 
“ M.,” while on a voyage, was clmi'tored"* by her 
owners, through shi))])rokers, for a future voyage. 
Subsequeivtly the shipbrokers arrested tlie M.’' 
ill a suit for necessaries, to recover their commis- 
sion on obtaining the charterparty : — Held, that 
the commission wars not a “necessary.” The 
Marianne, 60 L. J., Adm. 39; [1891] P.180: 

64 L. T, 7)39 ; 7 Asp. M. C. 84, ' 

Money Advanced,] — Money, advanced to ])ro- 
vide necessaries, hold to be “ necessaries ” within 
3 & 4 Viet. c. 65, s. 6. TheStyphie, 1 W. Rob, 3(>9. 

Advances in a foreign, port to procure neces- 
saries may be recovered as necessaries. The 
Masonle. 5 L. T. 460. 

Moneys obtained by means of a bill of exchange 
to procure necessaries are nccessailcs witliin 3 k 4 
Viet. c. 65, s. 6. The Anna, 40 L. J., Adm. 17> ; 

1 P. D. 253 ; 34 L. T, 895 ; 3 As]). M. 0. 337— 

C. A. 

A sinqile contract creditor for payment of 
seamen’s wages and board has no lien on the shi]). 

The proceeds of a shi]:» salved as a derelict there- 
fore (following The Ahptune, supra, col. 960) 
paid out to salvors and mortsragees. The jyew 
2 W. Rob. 441. 

The agents of a foreign. ship in a British port, 
who have pai<l for necessaries siqiplied to heiq or . 
who have rendered themselves liable to pay for -.h j 
such necessaries, may sue the ship for siich 
advances as were made on her account, but not 
for the balance of, a general account against her 
owners. The Underwriter, 25 L, T. 279 ; 1 Asp. ' 

M. C. 127..' ; ■■ , , -yv 

A tirm in England having accepted and paid 

a bill of exchange drawn on them by the master =- 
of a foreign ship abroad, to procure necessaries, 
may sue the ship An the admiralty court, as for' , 






Hi 


master to enable him to come out of .a;aol, where 
he was imprisoneil for a debt inciirrcd for neces- 
saries supplied to the ship. TJie K. 11. (roa- 
f ah rich ^ Swabev. 34-1 : 4 Jur. (K.S.) 742 ; 6 W. R. 
871. 

c.. Lien.": 

There is no maritime lien for necessaries. 
Biurton t. Sure, 1 Yes. Son. 154. But see Benzoi 
T.Jcifriefi. aiiter. and cases supra, col. 929. 

One who supplies necessaries has no lien upon 
the ship. Wood y. ILimllton. H, L. 15th June, 
1789, cited, MacUichlan on Shippin.a' (3rd Ed.), 
08. 

One wdio supplied necessaries to a ship for- 
merly held to have a lien on her. Watma 
Y. Warner, Bid. pt. 2, IW : Farmer y. Favle.% 
1 Term Rep. 108 : J./ 10 N., Sid. pt. 1, 453 ; Blek 
V. Cor, 2 Gowp. G3G ; 1 Term R. 108, n. 

Or, ill equity, upon her earnings, in 

case of the bankruiitcv of her owner. Hill, F.t 


the supply of necessaries does not place the 
person making such repayment in the jiosition 
of a person supplying the necessaries, even though 
such repayment ivas required by the laiv of the 
country where the supply w^as made, and the ship 


could not leave the port until such repayment 
bad been made. 

33 L. J., Adm. 120 


Idi-r Pacific, Br. & Lush. 243 : 
; 10 Jur.‘(K.S.) 1110 ; 10 L. T. 
541 ; cf. The Flo r de Fmiehal, rntro., col. 967. 

A claim for money advanced to a master to 
paj" average dismissed, such advances not being 
necessaries within 3 & 4 Yict. c. 65, s. 6. The 
Aalfje Willeniinu, L. B. 1 A. & B. 107. 

Liabilities of Master.] — -ISrecessaries hav- 
ing been supplied to a ship in a foreign port, 
they were paid for by the agents at that port, the 
master indorsing the accounts to the agents, when 
sent to him, with a request to them to pay, and 
signin; 


The master -was accredited to the 
agents by his owners, and the former were to 
draw bills on the owners for the amounts 
advanced . No money passed through the master s 
hands. "When the ship arrived in England, the 
mortgagees took possession of her and the 
freight : — Held, that as the master became per- 
sonally liable for the amounts so paid, he had a 
right to proceed in rem against the ship. The 
Harco Polo, 24 L. T. 804 f 1 Asp. AL C. 54. 

To Release Ship.] — ^A master and sole 

owner of a vessel put her into a shipw'riglit’s 
dock for repair. The shipw- right repaired the 
vessel, and refused to allow’ her to leave his dock 
until his bill for the repairs was paid for. The 
master having no funds the plaintiS lent him 
money to pay the ship wnight’s bill, and the 
master paid the bill with the money lent Held, 
that the plaintiff was entitled to recover the 
amount of the loan in a suit for necessaries. The 
Alhert Cro^hy, L. 14. 2 A. & E. 37 ; 18 W. B. 410, 

To pay off Bondholder.] — Money advanced 

to the master of a foreign ship in London to pay 
off a bondholder who had arrested the ship, is not 
necessaries within 3 k 4 Yict. c. 65. But the per- 
sons interested not opposing, moneys in court 
representing proceeds of the ship w'ere paid out 
to the lender. The Henry Bead, 7 W. B. 180. 

A Dutch ship, on her voyage to Liverpool, was 
driven to Stornoway, w’hcre she had to refit. 
Merchants at- Liverpool advanced 200?. for the 
piir|K)se, and afterwards, at Ifiverpool, a further 
sum to defray port charges, and other necessaiy 
expenses. The ship was arrested and sold in a 
necessaries suit, under 3 & 4 Yict. c. 65. s, 8, at 
the instance of the merchants : — Held, in the 
absence of opY)osition by the shipowners, that the 
200?., as well as the further sum advanced at 
Liverpool, could be paid out to the. lenders. The 
AJlna Vrm Singe, Sw^abey, 514 ; 1 L. T. 340. 

An advance of money to pay off a bottomry 
bond for which a ship is arrested, being made 
under a contract to payoff claims outstanding 
on. the ship, and outfit, her for a new’ voyage, in 
considei'ation of receiving brokerage and the pre- 
paid freight for the new voyage, .is not witMn 
3 k 4 Yict.’c. 65, s. 6, and cannot be. recovered in , 
the admiralty court. The Onni, Lush, 154 : 
3L.T.447,i^.0isupra. 

0aot3r--A foreign 
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c'laim is still unpaid. TIte A/wroUl^ 47 L, J., ! the ship for the amount of the bill : — TleM. that 
Adrn. lu ; 2 r. 13. 189 : 30 L. T. 448 : 3 Asp. M, C. the court of admiralty had jurisdietioii to 

entertain the action, ih. 

All American ship, supplied with noecssaries 
at the Cape of G-ood Hope by an Englisli tiian 
having an establishment there, on her arrival in 
the port of London, was arrested at the siii t of 
the merchant who supplied the necessaries, aiid, 
with the consent of the owner, sold. Payment 
to him out of the proceeds was opposed by the 
mortgagees of the vessel ; but the court held 
that it had jurisdiction on a claim for necessaries 
supplied to a foreign vessel in the colonial as 
well as in British ports, and decreed payment 
accordingly. The Wataga^ 8wabey, 165 ; rj W. R. 
d. Foreigrn Ships. 155. 

Ship Colonial hum and owned.]-A vessel g j, . ^ ^ 

bmlt an,l J^'g‘_stcro.l at^ h.ew Bmnswiok and Port.]-The statute 3 i: 4 Viet. o. Ho, s. 6, does 

1% eJ f--" lo“ffo“1gn'shi> K Eu“pm? 

\ict.c.bo,s.O. i/,oOo™oi(/«oo«,lA^.Eob.4o<. jspii, XoitUofe y-. IleM 

Transfer to British Owner,] — A. claim for J., Adm. 80 ; llApp. Cas. 

necessaries supplied to a foreign ship may be ’ j);) L. T. G6 ; 6 Asp. M. C. 1 H. L. (E.) 
enforced by proceedings in rem under 3 «Sc4 Viet. plaintiffs advanced to the part-owner of 

c. 65. s. 6, notwithstanding a subsequent and ^ foreign ship, then at Liverpool nionej^ for 
bona fide transfer to a British owner, andthis necessaries tor the ship. The part-owner having 
remedv is not taken away bv 24 & 25 Viet. c. 10, interest in the ship to the defendants, 

s. 5, though the British owner is domiciled in plaintiffs brought an action in rein for the 
EiiLdand at the time of the institution of tiie f^t>^nunt of the advances : — Held, tliat the action 
cause. The Mia A. 67^/7*7q Br. & Lush. 32 ; 32 could not be maintained. IJj. 

L. J., Adm. 211 ; 9 Jur. (N.S.) 312 ; 8 L. T. 119 ; „ v .j • i:. - -n . ..rr* , « 

IIW. 1L 524. ^ ’ Supplied inBoreigaPort—.^^ High Seas.”] 

The 24 k, 25 Viet. c. 10, s. 5, docs not apply to action in ipm may be maintained against 

shi}>s foreign owned at the time when the neces- ^ if found in this country, in respect- 

saries wei'e furnished. Ih. necessaries supplied to such ship in a foreign 

A vessel foreign owned at the time when which the ship 

necessaries are supplied to her, cannot, by a beloiigs), whether or not such foreign port be 
subsequent sale, change her legal position so as high seas. The Jadu/, supra, col. Oho, 

to deprive the person supplying the necessaries <->^rrnle(l As^to what constitute a place* on 
of the remedies given by 3 k 4 Viet. c. 65, s. 6. noffn 

llie PrhieeifS Charlotte, 33 L. J., Adm. 188. * ’ 


Proceeds of Ship sold by Court.] — Proceeds 
a ship sold for wages, and Ijottomry not paid 
It to matei’ial-men. The Maitla/id, 2 Hag. xVdm. 
)3. See also The Xeptaae, supra, col. 960. 



e. Priorities. , ! ship’s agent was appoiiite<l bv the master on his 

» , n ' arrival at Bristol. He had no previous know- 

Between^Ifecessanes Men.] Amongst several , either master or owner, but made no 

claimants tor necessaries, he -who first established I to how he was to bo repaid his 

his claim has precedence. The Queen, 19 L. T. | f^dvances for necessaries. He allowed the vessel 
^ ! to be placed in the hands of a shipwright to be 

here one only of several plaintiffs m difterent ^ ^^.^pairud, and when her value was by this means 
causes of necessaries has obtained a decree of the j increased, caused her to be ari'ested : — Held, that 
coiii-t, he is entitled to he paid in priority : the i i,g j,nt entitled to bo paid his chum in pri- 
others, being ni pari conditioiie, share ratably, i siiipwi-igUt. TU Puntlim, 25 1.. T. 

Ihe W iUiam JB\ Sapml, Lush. 69; 29 L. L, i 933'. 1 Asp M O 136. 

Adm. 109 ; 2 L. T. 801. ! ' ’ "’i*" • 

Plaintiff in possession of a ship, arrested for | Shipwright’s Lien.] — A foreign ship in a 
necessaries, under first decree ; subsequent i builder’s yard at Clrimsby was arrested for neees- 
arrests by other claimants for necessaries; pro- | saries. It ap})earing that the claim was for an 
ceeds of sale of ship insufficient ; pro rata pay- j amount exceeding her value, an order was made 
ment ordered. The JDeademona, Swabey, 158. | for her sale, without jirejudicc to the builder's 

I right to claim against the proceeds. 'The Kordst- 
Ship sold and Proceeds brought into Conrt — \ jernen, Swabey, 260. 

Order and Bistribution of Pund.] — Where a ship f 

has been sold and the proceeds paid dnto i Time of Attachment of Claim.] — The lien of 
court, claims for necessaries, in respect of which ! the plaintiff in an action in rem, under s. 4 of 
actions have been brought, take priority inter se, I the Admiralty Court Act, 1861, takes effectH'rom 
neither according to priority of writ nor of the moment of the arrest of the ship. Where, 
judgment, but the fund is to be distributed pro therefore, such an action was commenced against 
rata as between the persons who assert their a vessel belonging to a limited company, and the 
claims before an unconditional decree is pro- company, after a warrant of arrest had been 
nounced. The A fnm mu 68 L. J., Adm. 125: served, was ordered to be wound up Held, that 
[1894] F, 141 ; *6 K. 7(>'7 ; 70 L. T. 250 ; 42 | the official liquidator had no claim to the pro- 
W. E. 418 ; 7 Asp. M. C. 427, ceeds of the vessel in the hands of the court as 

Even if the decree in an. action for necessaries against the plaintiff. The Celia, 57 L. J., Adm. 
were in any instance made in unconditional 55: IBP. .D. 82 : 59 L. T. 125; 36 W. E. 540: 
terms, it would ap};)ear that, so long as the fund 6 Asp. M. C. 293 — C. A. 
remains in court, the decree could and should be 

modified so as to let in other persons ^^dlo with- 20 . Bbeach or Contraci' ; Damage to 
out laches put forth claims ot a like character. | ^ lUGO 

Ih. I ■■ . 

Qiuere, whether, when, as in the present case, i 24 Viot. c. 10 , s. 6 — Breach of Contract by Part 
a judgment has been obtained in the county Owner.] — Senible, that the court of admiralty 
court, and the action is subsequently transferred has jurisdiction to proceed in rem against a ship 
to the high court, such a judgment gives any for breach of contract wdthiii the above aci, 
priority. Ih. although that breach is committed by one of the 

part owners of the ship only (the master), and 
Mortgagee.] — ^A claim by the plaintiff in an I for which the other part owners would not be 
action for necessaries brought under s. 4 (or, responsible. The Emil ion J/arie, 44 L. J,, Adm. 
sembie, under s, 5) of the Admiralty Court Act, 9 ; 32 L. T. 485 : 2 Asp. M. C. 514. 

1861, even thoiigii it includes wages paid to the _ • 

ship’s crew at the request of the owner, is not T Eefusing to Sail to Loading 

entitled to pi’ecedence of a mortgagee’s claim. | ship was chartered to proceed to a 

iSemble, precedence might have been gained by abroad and there take in cargo. The char- 
obtaining prior permission from the court to fti^’crs instituted a suit against the ship, and in 
make the payment. The Zyon.% 57 L. T. 818 ; ^^^^ir petition alleged that the master of Ahc ship 
6 Asp. M. C. 199. And see IX. Mortgage, improperly refused to proceed with the shii) to 
ante. cols. 189, seq. agreed port of loading, and proceeded with 

' J . • another port : — Held, that such conduct 

Advance of Freight to enable Master to Pay I of the master did not constitute a 

Disbursements.]— -An advance of freight to or breach of contract 

enable a master to pay his ship’s disbursements | Jict, and that the court had no jurisdiction 

before sailing does not give the charterer a claim I entertam any claim for damages arising there- 
ag'ainst the ship which will take precedence of L, J.. Adm. 21 ; L. E. 

tiic claim of a mortgagee ; nor does an advance | Adm. j386 ; 81 L. T. 759 : 28 W. E. 419 ; 2 Asp. 
for a similar pippose made by an iiisarance j 

conipanjn The Turliani, 32 L. T. 841 ; 2 Asp. | Contract referred to— Bill of Lading.] — 

M* h'. bud. i mmer.al words of the Admira.ltv Oourt .Act. 


‘ necessaries Lien ranks after Bottomry,] — See 
The miUam- E. J^iajferd, supra, 

A claim against a ship for necessaries supplied, 
when made, not by the pensoii Who actually sup- 
plies them, but by the broker who procural them 
to be supplied, and paid for them on account of 
the ship, does not take preqedence oif a claim 
under a bottomry, bond. ..Th-e Mur de Emicdud, 
^5 L. J., Adm. 119 5 L8 If; B; lom, ' - 


r 
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;in*l fi’andnlently injured and abandoned her on j 
the seas. She was subsequently taken into ! 
port by salvors, and the owners of cargo were; 
compelled to ])ay salvage to get possession of 
their cargo, and its delivery was consequently 
dclayoLh The master and vessel were both 
foreien : — Held, th.at Hie allegata >n “ f raudu- 
Jontiy '■ might be struck out of the petition ; 
tliarmhe court had jurisdiction over the cause ; 
and liint the owners of the cargo might sue the | 
Hi ip in the admiralty court for the constriietive. 
damaee. .77/0 P/v'///.'c.v.v Jioyrd. 39 L. J., Adni. -13 : i 
L. IL'3 a. a E. 41 ; 22 L. T. 39. 

Stoppage in Transitu — ^Eefusal to Deliver. ] 

— Upon a vendor asserting his right ' to stop in 
transitu, the master, unless aware of some legal 
< lefeasanee of such right, is bound to deliver the 
goods to liiin, and his refusal to deliver con- 
stitutes a breach of duty for which the ship will 
be liable. TIte Tlgrem, Br. A Lush. 38 ; 32 L. J., 
Adm. 97 ; 9 Jur. (N.S.) 361 ; 8 L. T. 117 ; 11 
W. K. 538. I 

-- — With respect to Protest] — But the 
omission by the master of certain particulars 
in his protest is not a breach of duty or contract 
on the ])art of tlie shipowner or his servants, so 
as to give the owner of the damaged goods a 
ri gilt of action, even if such omission has been 
made from improper motives. The Santa Awm, 
32 L. J,, Adm. 198. 

Collision— Damage to Cargo.] — Under 24 Yict. 
c. 19, s. 7, the admiralty division has no juris- 
diction to entertain an action in rem by the 
owners of cargo against the vessel on which it 
was laden for damage done to sucli cargo. The 
Vwtoyta. 56 L. J., Adm. 75 • 12 B. D. 105 ; 56 
L. T. 499 ; 35 \Y. B, 291 ; 6 Asp. M, C. 120. 



Carriage into English. Port.] — The admiralty 
court has jurisdiction under 24 Viet. c. 10, s. 7, 
in case of short deliveiy of cargo to be cari’icd 
into an English port, although the good.s arc not 
in fact so carriecl into port. The J)anzhf, Br. A 
Lush. 102 ; 32 L. J., Adm. 1()4 ; 9 L. T. 236. 

A ship under charter to pi-oeeed to certain 
ports in England for orders to discharge at a 
port in England or on the continent, entered 
.Falmouth with her cargo for orders, and was 
orderetl to discharge at Bremen, where she did 
discharge her cai'go. 81ie then sailed for Cardiif, 
where she was arrested by process of the ad- 
miralty court : — Held, that inasmuch as the 
cargo was deliverable at a port in England, and 
as the shi]) with her cargo liad entered such a 
]jort for ordei’s, the ca igo had been “ carried into 
a ])ort ” in England within the meaning of the 
above section. The Piere- Snpenore, supra. | 

The court has jurisdiction only where the | 
breacii of contmet complained of has been com- 
mitted by the ship which actually brings the. 
goods into a ])ort in England and Wales. The 
lmisule,% Lush. 458 ; 31 L. J., Adm. 129 ; 6 
L, T, 59. 

Where, therefore, a part of goods shipped on 
board vessel “ A.” was lost, and the remainder 
was trntishipperl and brought into an English 
i)ort on board vessel B.” -.—Held, that no juris- 
diction was given to it to ai-rest '‘B.” to satisfy 
the owner of tlie goods lost. Ih. 

But the court of admiralty has jurisdiction 
over a claim for short deliYcry of cargo as per 
bill of lading in a British port, though the goods 
not delivered were not in fact carried into port. 




The Danzig, Br. A Lush. 112 ; 32 L. J.. Adm. 164 ^ 
9 L. T. 236. 

A foreign vessel wms chartered to carry Civrls 
on the charterer’s account to a foreign port, and 
bring liome to England a return cargo of t in; ber ; 
the charterers sued the ship claiming damages 
for nondelivery of certain coids on the outward 
voyage and for the improper delivery of the 
timber on the return voyage : — Heid, that they 
were not entitled to sue in respect of the non- 
delivery of the coals abroad, as the 24 A 25 Viet, 
c, 10, s. 6, did not give the court of admiralty 
such jurisdiction. The Ka%an. Bi\ A Lush. 1 ; 
32 L. J., Adm. 97 ; 9 .Tur. (K.s.) 234. 

To a claim for damage to goods imported, 
instituted under the above provision, a claim of 
set-off for freight due under the bills of lading 
will not be allowed. The Don Feancheo, Lush. 
468 ; 31 L. J., Adm. 14:5 L. T. 460. 

The words “goods carried into any port in 
England,” in 24 A 25 Yict, c. 10, s. 6, do not 
mean goods im})orted into England exclusively. 
The Bahia, Br. A Lush. (*d. 

When, therefo]*e, the master of a foreign ship 
having a cargo consigned from New York to 
Dunkirk, in France, put into Bamsgate and 
lauded the cargo, and refused either to carry it 
on to Dunkirk or to give delivery to the owners 
at Karnsgate : — Held, that for such breach of 
duty by the master the ship could be sued in the 
Admiralty Court. Ih. 

No Lien.] — The Admiralty Court Act. 1861, 
s. 6, docs not confer a maritime lien. It only 
gives to the court of admiralty jurisdiction to 
entertain a suit either in personam or in rem by 
arrest of the ship wdicuevor it comes within reach 
of process. The arrest cannot avail against any 
valid charge on the ship, nor against a bona Me 
].)urcha.ser. The Celia, ante, col. 968, S. P., 
The Pie re St( per lore, supra. 


Who may Sue.] — An indorsee of a bill of lading 
may sue for damage to cargo under the Bills of 
Lading Act, 1856 (1^ ^ Yict. c. Ill), and in 
the case of a foi’eign ship, take proceedings in. 
rem under the Atimiralty Court Act, 1861 (24 
Yict. c. 10), although at the institution of the 
suit he has sold the cargo. The Jlirathon, 40 
L. T. 163 ; 4 Asp. M. C. 75. 

^Yhel•e the plaintiffs in an action for damage to 
cargo had indorsed their bills of lading to a bank 
to secure advances : — Held, that they retained 
an interest in the cargo sufficient to enable them 
to maintain their suit, the money recovered to be 
for the benefit of the parties shewn to be entitled 
thereto. The Glamorganshire. 13 App. Cas. 4.54 ; 
59 L. T. 572 ; 6 Asp. M. C, 344— P. C. 

Interpleader.] — Where proceedings in ad- 
miralty have been taken against a ship by two 
persons claiming to be owners of cargo, for breach 
of duty by the master in not delivei,‘ing the cargo : 
— Scmble, interpleader will not lie because the 
suit is against the ship and not against the . 
master. Sahlieieh v. Russell, L, B. 2 E<j[. 441 ; 
14 W. R. 913. 

Damages referred to Registrar.] — In cases 
brought under 24 A 25 Yict. c. 10, s. 6, the 
damages ' will be refei'red to the registrar and 
merchantg, with iastructiojis to follow thC' rules 
of the courts of common law as. to the measure 
of damage. The St* Glotul, Br. ' A Xmsh. 4 ; 8 
L. T.54 ' . A ‘ 


!!; 
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SHpowuer residing in England, Mlrliavl. 
partp, ante, col. 966. Tim Ilia; A. Clark, 
ante, col. 965. 

Inspection.] — See Daniel y. Bond, post, coL 


Aramlnta. B\yabcr, 81 ; 2 Jur. (isr.s.) 31 U : 4 W. E. 
396. 

The court will give eiiect to a proctor's lion 
notwithstanding a garnishee order obtained 
against money in the reu’istry- The Jeif Dai‘},s\ 
Li: E. 2 A. A E. 1 ; 17 L*: T. 151. 

Where, in a suit for masrej-’s wages, upon a 
counter-claim for purchase-money of sliai’es in 
the vessel (contracted to be purchased) being set 
up by the owner, a I’cfercnce to the registrar and 
merchants resulted in a balance being found 
against the master Held, that the solicitors 
for the master were entitled under 23 k 24 Ylct. 
c. 127, s. 28, to a charge upon such shares for 
their costs. The Philippine, L. E. 1 A. k E. 309 ; 
16 L. T. 34 ; 15 W. E. 462. 

After payment of the amount awarded for sal- 
vage and costs, the defendant’s proctor has against 
the property salved a lien in priority to average 
ex}:>enses or necessaries incuri'cd since the 
salvage. The Sohlomden, 36 L. J., Adni. 5 : 
L. E. 1 A. A E. 293 : 15 L. T. 393 ; 15 W. E. 


Limitation of Liability — Stay.j^See The Alne 
Holme, post, col. 749. 

Preliminary Act.]— .See The John Bonne, post, 
col. 843. 

County Court Jurisdiction.] — See The Bona, 
and cases, ante, col. 939. 


21. Slave Trade; Piracy; Bounties. 

Slave Trade.] — Hie treaty with Portugal as to 
slave trade relates to seizures on the high sea and 
not in territorial waters. The Blcardo Sohmidt, 

4 Moore, P. 0. 121 ; L. E. 1 P. C. 268. Approved, 

Phe Orarenne, Be(f, v. Casaca, 49 L. J., P. C. 41 ; 

5 App. Gas. 548 ; 43 L. T. 290 ; 4 Asp. M. C. 808 
— P. C. 

Evidence sufficient to justify seizures on the 
high sea is not sufficient hen the vessel is in 
harbour and her papers may be examined. 

A seizor may be condemned in costs and 
damages for wrongful seizure, iiotwithstancling 
the presence of suspicious articles on board. Ih. 

In cases of joint capture of slave ships the 
same principles applied, as nearly as may be, as 
in cases of joint capture of a prize in war ; 
statement of the principles. The Sociedade 
Felh, 1 W. Eob. 303. 

In a case of joint capture of a slave ship it is 
not necessary that the claimant should have 
been seen by the prize, ddrifj, name nnknoivn, 

Br. A Lush. 370. 

Ship condemned for Slave Trading — Title to 
Proceeds .] — The Marianna, ante, col. 951. 

Pirates — Bounties for Capture of.] — Bounties 
under 6 Geo. 4, c. 49, decreed for destruction of 
pirates. Piratical Proahs, 3 Hag. Adm. 426. 

Vcsftel, name unknown, 1 W. Eob. 461. The 
Serhamvn Pirater, 2 W. Eob. 354. The Illeanon 
Piratca, 6 Moore, P. C. 471. 

Bounties for capture of pirates by boats 
detached from their ships distributable amongst 
the whole ship's company. Two Piratical Gun" 
hoatn, 2 Hag. xUlm. 407, 

Meaning of “ Piracy ’’—Extradition Act.]— 

In the Extradition Act, 6 A 7 Viet. c. 76, 81, 

“ piracy ” means piracy by the law of the United 
states, and not piracy by the law of nations. 

In time of peace any act of depredation to a 
ship is piracy: in time of war, aliter. Tlrnan, 

In ‘re, 5 B, A B. 645. 

Claim of Admiral to share Bounty.] — ^The pro- 
‘ ' visions of 6 Geo. 4, c. 49, as to salvage on rescue 
from pirates are not retrospective., The claim of 
the admiral to, share as constructive salvor 
rejected. The CttltjpsoJ^ Hag. Adm. 209. 

.. V. ‘ ' L. T. 411 ; 3 Asp.'M* C. 151— c. A. 

22. Pbactxce. ‘ < Exhibition of Proxies.] — A proctor in the 

a. Praotitioners. ' , ndmiraHy court is not usually required to eshiWt 

V' ' ^ i . aproxy,butitcaliednponToraprpxy,hcsatis- 

Prdetor’s Lion»3^^>p^ctDrbhs;:dhejSamelien ties the law by stating the name of the phrty for, 
'Tf for’ Ms, costs ’-as 'an attomfey-'bas^^oii'vSitiadLS Of -whom lieHs ' authorised’ to appear. ‘ The ]S*uxhie, 
p „m6iiey^ decreed by 'Hie' eputt, tro'be^palcL, vTJm Harden v. Enmm {Owners), '41 L, Ly Acim. It, 
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cause, was ''■entered at Liverpool 
L, X. 79:2 ; 24 W. XL 24 ; 


20 ¥L It. 561 ; 8 
0. (jV.s.) 189 ; 1 Asp. M. 0. 155. 

’ ’ "■ proctors are not 

than this uiidcr rule 40 of the 
and regulations, iinlesB npon 
the coart. Ih. 

purporting to he 
aled, hut without proof of the 
of those who a|j])car to have suh- 
iistrument, is a ])]'iina facie compli- 
dncc a proxv, and throws 


L. li. 4 P. C. 8 ; 25 L. T. 516 
Moore, P, 

In the viee-adiniraltv court.' 
bound to do move 
viee-a{ Imiralty rule: 
a strict ortier of 

The production of a proxy 
<luiy signed and se ' ' ’ ' 

haiKhvritiii; 
scribed tlie 

nnec with an order to prot 
the onus of 


Appearance under Protest to Jurisdiction.] — 
A defendant in an admiralty action desiring to 
object to the jurisdiction of tiie coind, may enter 
an appearance under protest, in accordance with 
the practice in force in the high court of admi- 
ralty before the coming into operation of the 
judicature acts. Tkc^ 17m/', 2 P, D. 29 : 35 
L. T. 7S2 ; 25 W. H. 453 ; 3 Asp. M. C. 308—0. A. 

A collision took place at sea, about ten miles 
I from the South Stack lighthouse, between an 
j American and a Spanish vessel. Both vessels 
sank in consequence of the collision, and the 
owners of the American vessel applied in the 
registry for leave to issue a writ for service out 
of the jurisdiction in an action to recover com- 
pensation for the loss of their vessel, against a 
British subject resident in Spain, who was alleged 
to be one of the owners of the Spanish vesseL 
The registrar having granted the neccssaiy leave, 
the wi*it was issuecl and service was elfected on 
the defendant in Spain. Thereupon an appear- 
ance under protest, was entered on his behalf. 
Afterwards, on these facts being brought before 
the judge of the admiralty court, the court 
ordered the action to be dismissed: — Held, on 
appeal, that the order was right. Ih. 

An action of co-ownei'ship was instituted on 
behalf of a foreigner against a foreign vessel. 
On tlie ve.ssel being arrested an appearance under 
protest was entered for another foreigner, who 
applied that the action should be (lismis,sed. It 
appeared that the representative of the state to 
which the ship belonged declined to interfere, 
and the court dismissed the action with costs. 
The A ffhicof/rt, 47 L. J., Adm. 37 ; 2 P. D. 239. 

Semble, the practice of the court of admiralty 
with regard to pleadings on protest is still in 
force in admiralty actions in the high court of 
justice. Thy TAuinqelhtr la ^ 46 L. J., Adm. 1 ; 
35 L. T. 410 ; 25 W.’il. 255 ; 3 


its authenticitv 


lispi'ovirg 
opponents. Ih. 

An objection to a suit on the ground of the 
non-production of a proxy is a preliminary 
objection, to be raised on motion, and not on 
protest, ami the utmost a court can do where 
such proxies are produced is To stay proceedings 
until further information can be obtained. Jh, 

Changing Solicitors.] — A suit was instituted 
against a vessel, and an a].)pGarance entered by a 
firm of solicitors on behalf of the owner, A sum 
of money was ]'>aid into court in lieu of bail, and 
the solicitoi’s thereupon prociu'cd the release of 
the vessel, and incurred costs in defending the 
suit on behalf of the owner. Whilst the suit was 
pending, and before any sum hail been paid to 
the firm of solicitors on account of such costs, 
another firm of solicitors entered a second appear- 
ance in the same suit on behalf of the same 
defendant. On an ap])lication on behalf of the 
finn of solicitors by whom the first appearance 
had been entered, the court made an order setting 
aside the second appearance, and condemned the 
clefmidant in the costs of the motion. The 
0)iei:a. L. E. 4 A. & E. 36 ; 27 L. T. 032 : 21 
W. E. 232 ; 1 Asp. M. 0, 470. 


b. Parties. 

See aha XYIII. Salvag-e, 19. PRACTICE; 
XX. Goloisiox, 13. Jurisdiction and 
Practice, col. 840. 

Parties — Joinder of Plaintiffs.] — I’he practice 
which existed in the admiralty court before the 
judicature acts, permitting several })laintiffs to 
sue collectively, has not been affected or altered 
by the judicature acts, or the rules made there- 
under. Stnarfluvalte v. TTannau (63 L. J., Q. B. 
737; [1894] A. C. 494) distinguished. The 
^lareohal Snrhet 65 L. J., Adm. 94 : [1896] P. 
233 ; 74 L. T. 7S9 ; 45 W.'ll. 141 ; 8 Asp. M. 0. 
158. 

Appearance — Action in Bern.] — When a pro- 
eeeditig in rem is instituted in the admiralty 
court to enfoi’ce a maritime lien, it is wholl}?' 
immaterial to whom the res belongs. The owner 
or other person intei'ested may intervene to 
defend the suit, ])ut the court deals with the res 
only, and it is the res and not the owner that 
is liable in the suit. The JluUiar/ar, 26 L. T. 
326 ; 1 Asp. M. C, 252. 

Appearances in Local Begxstry.] — When a 
cause iii rem has l^een instituted in the Liverpool 
<listiict registry of the court of admiralty, the 
owners of the ship proceeded against, if resident 
out of the limits of the Liver[)ool district, may 
ap|,)ear in the London registry of the admiralty 
division of the high court of justice, but the 
prsecipe to enter an appeamnee must contain a 
recital of the institution of the cause in the 
Liverpool district registry of the court of, 
admiralty, shewing the title under which the 


Asp. M.:G7264.:.,; : 

Petitions on Protest.] — When a petition on 
protest is filed on the ground of want of jurisdic- 
tion, before the plaintiffs i)etitk)n setting forth 
the |‘)articulars of his damage, the petition on 
protest ought to state the facts which shew want 
of jurisdiction. The Piero Superlerp, Bapneto 
V. WifUhy 43 L. J., Adm. 20 : L. E. 2 '?. 0. 482; 
30 L; T. 887 ; 22 W. li. 777 ; 2 xisi). M. C. 319-— 
F. C. 

Effect of Appearance — Jurisdiction. ]— vSub- 
slantive objections to the jurisdiction entertained 
after absolute appeamnee. The Ida^ Lush, 6 ; 1 
L. T. 417. 

An absolute appcai*ance once given cannot be 
recalled. The JSlakeuea, Swabey, 428 ; 5 Jur* 


at any time during the progress of the cause. 
Ths Mm'y ,L. Adip. 73; 1% L, T\ 238. 

— collision 
between an English and a foreign vessel cross 
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Election of Eemedies in Bern or in Personam.] 
— Where there is a remedy both in personam and 
in rem, a person who has resorted to one of these 
remedies may, if he docs not get tliereby full 
satisfaction, resort to tlie other ; but if a person 
has resorted to one of these remedies, and has 
recovered full compensation, and such com- 
pensation has been paid, no farther proceeding's 
can be taken. v. Tafrm, The Orient, 8 

Moore, P. C. (^?-.S.) 74 ; 40 L. J., Adm. 20 ; L. 11. 
3 ?. C. 606 ; 24 L. T, 918 ; 20 W. R. 6 ; 1 Asp. 
M. C. 108. 

Writ in Eem.J — Ord. IX. r. 10, as to service of 
writs of summons in admiralty actions in rem, 
is to bo strictly followed. 'The Marie Condance, 
37 L. T. 36() ; 3 Asp. M. C. 505. 

Service of a writ of summons on the captain 
on board, and nailing the warrant of arrest on 
the mast, are not sutKcieiit notice of a suit in rem 
against the ship to all whom it may concern. Ih. 

Amendment — Adding Parties. ] — Plain- 
tiffs commenced an action in rem under Lord 
Campbell’s Act, on the 4th January, 18S4, in 
respect of loss of life by collision at sea on the 
loth January, 1883. After the 10th January, 
1884, it having been decided in the interim that 
the admiralty court had no jurisdiction in such 
actions, tlie plaintiffs applied to add as defen- 
dants tlic owners of the wrong-doing ship 
personally ; — Held, that the court had no power 

add },)artics as defendants in personam in an 
action in rem, and. that even if such power 
existed, the proceedings against the owners 
would be deemed to commence from the date 
of service on them of the writ of summons, and 
would be too late. The JBowerjield, 51 L. T.’l28 ; 
5 Asp. M. C. 265. 

Amount claimed — Amendment after 

Judgment,] — After judgment in a salvage 
action the court allowed an amendment of tlie 
indorsement on the writ by increasing the 
amount claimed therein. The Dictator, td 
L. J.. Adm. 73; [1892] P. 64 : 66 L. T. 863 ; 
7 Asp. M. C. 175. 

Service — Default Action in Bern.] — Where 
the proceeds of a vessel sold by t he. couit. are 
in the admiralty registry, and .no owner has 
appeared, a writ, original or amende 1, must he 
personally served on the registrar. R. B, C., 
Ord. IX. r. 13 (1879). The Car^-diypeia, 48 L. J., 
Adm. 39 : 4 P. D. 118 ; 40 L. T. 869 : ' 27 W. R. 
703 ; 4 Asp. M. C. 148. 

Service out of the Jurisdiction — B. S. C., 18T5, 
Ord, XI. r. 1.] — In an action by a iirst mort- 
gagee of a British ship and her fmight against a 
second mortgagee, claiming an account, an o.rder 
was made for service of the ameruled writ upon 
merchants at Antwerp, claiming to retain part of 
the cargo for a debt tlue from the second mort- 
gagee. MiwStejyhea v. Carnegie. 42 L. T, 309 ; 


c. Writ and Appearance. 

Issue and Service of ‘Writ of Summons against 
Foreign Owners.] — A sliipsailing under a foreign 
flag, and belonging to a foreign company estab- 
lislied abroad, came into collision with, and did 
<lamage to, an English ship on the high seas. 
The owners of the English ship applied for 
leave to issue a writ of summons, of which 
notice should be given out of the jurisdiction, 
claiming compensation for the damage against the 
foreign company. Leave refused. Smith. In re, 
City of Mecca. In re, 45 L. J., Adrn. 92 : 1 1\ D. 
300 ; k) L. T. 380 ; 21 W. R. 903 ; 3 Asp. M. C. 259. 

The phrase, “ within the jurisdiction,” used i]i 
R. B. C., 1876, Ord. XI. r. 1, means tenitoiial 
juristliction. Ih. 

The ordinary courts of this country have no 
jurisdiction over acts done foreigners on ihc 
high seas below low-water mark ; consequently, 
Ord. XL r. 1. does not wainunt an order for tlie 
service of a writ on a foreigner residing abroad, 
in respect of a cause of action arising at sea 
below low-water mark, though within three 
miles of the English coast. Harris y. Iranaonia 
COumers'), 46 L. J., 0. P. 363 ; 2 C. P. D. 173. 

The court will not exercise jurisdiction, over a 
foreign river, if the parties are foreigners and 
the subject-matter of the action is of doubtful 
cogm>.ance by the court. The Ida, Lush. 6 ; 1 
L. T. 4 IT. 

Writ in Admiralty Court — Claim -witMii 
Jurisdiction of County Court.] — When there 
are circumstances rendering it advisable that 
an action which a. county court has jurisdiction 
to try under the County Courts Admiralty Juris- 
<hction Act, 1868, s. 3, should be commenced in 
the high court, such as the necessity for a com- 
mission abroad, the court will grant leave for a 
writ to issue under 31 &: 32 Abet. c. 71, s.s. 3, 9, 
though the cause of action may be of less amount 
than the limit of the county court jurisdiction. 
Mills V. General Steam. Sarin at ion 6b.. 38 L. T. 
570 * 3 Asp. M. C. 581. 

In such a case notice of the order made by the 
court should be given when the writ is served’, i h. 

The court, in pursuance of the provisions of 
31 & 32 Viet, c, 71, s. 9, will, should it think 
lit, grant an order for , instituting proceedings 
before it, which might have been taken wiihout 
agreement in the county court. The Bengal, 
L, E. 3 A, & E. '14 ; 21 L. T. 727, 

Writ in Personam, Setting aside— Misdescrip- 
tion of Party.] — A shipowner, residing and, 
carrying on busine.ss in Scotland, having been 
described on the face of a writ of summons for ' 
Service within the jurisdiction, sued out against; 
him in an action of damage in personam,' as “of i 
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barcjue which came into collision with a ship damages recovered and the costs taxed are a 
oil’ (Joiiiwall. il’he barque put into Plymouth, larger sum than the bail given, ami there has 
and was with her cargo arrested there, ami been no carelessness on the part of 1 lie plaintitfs. 
remained under arrest. The eonsiguees of the the court will issue a writ for t lie re-arrest of the 
cfirgo declined to acce[)t it at Plymouth, and the ship to satisfy the costs, and will direct tiie writ 
Ijanjiie was subsequciitly held to blame for the to the marshal for execution. .77n? Frmhm, 41 
<‘oliision, Tlie court decreed a release of the L, J., Adm. 1 ; L. K. 3 A. E. 4S)5 ; 25 L. T. 3D2 : 
<‘argo, without costs. The Flonf. 3r> L. J., Adm. 1 Asp. M. C. 13(>. 

15 : L. 11. 1 A. cV: E. 45 ; 14 L. T. 102. , The jurisdiction which the courr undoubtedly 

Cargo on board a, shij) to blame fora collision possesses, to order a second arrest in respect of 
can only be arrested to obtain payment of the the same cause of action, should be cautiously 
freight due to the shii.)Owner ; and therefore, if exerciscil. 77u' Flora., So L. J., Adm. 14 ; L. 11. 
no freight has accrued, the court will decree a 1 A. A E, 45 ; 14 L. T. 191, 
release <.)f the cargo. Ih. An ajtpiication for such arrest should gene- 

A vessel was ai'restcd in a. cause of collision, rally be made to the court itself. IIj. 

.-Vt the time of the collision slie had a cargo on 

board; at the time of the arrest a portion only IKTo Bail — Caveat.] — Wlren an admiralty causcj 

of such cargo remained on board. The vessel and instituted in rem against a ship), has been trans- 
cargo belonged to the same owner : — Held, that ferj’cd from a county court to the court of 
the" freight due upon the whole cargo must be admiralty, and no bail has been given in eitlier 
]»aid into court, before the })ortion on board at court, and the ship is already under the arrest of 
the time of the arrest could be released. 'The the high court in other suits, the high court 

Moerlijl] 38 L. J.. Adrn. 5(5 ; L. 11. 2 A. k E. 363 ; will order tiic issue of a caveat to punvent her 

20 L. T. 580 ; 17 W. It. 745. release, in case the other causes should be with- 

drawn. 7'he Flo Lint a, 28 L. T. 775; 2 Asp). 

Ereiglit.] — A vessel itnder charterpaidy.as 

to both her outward and homeward cargo, whilst 

on, the outward vovage came into collision, with Appeal from County Court,]— In an. appeal by 
another vessel Held, that the freight for the a plaintiff from a county court in a cause in rem, 

homeward voyanc was liable to ancst for the ^y\nch there was a decree foi- the defendant, 

<lamage. The Orphev.% 40 L. J., Adm. 24 : L. Pi. ship had in consequence been released, 

3 A. & E. 308 ; 23 L. T. 855. court of admiralty, on au ex parte applica- 

If a ship is aries'ted for* ship and freight, a plaiiititf oj-dered a warrant to issue 

j)arty shewing a prirna ,facie right to freight is the detention, of the ship, and, a.s tlieshii) pro- 
entitled to a^release of the ship on giving bail ceeded against was a foreign one. tUd not requij*e 
for payment thereof, without bringing it into of the intentioii to arrest to bo given to 

court. The Iliwfdoce, ISwabej, 310. the detendant. The Freir. 'The Albert , 44 .H J., 


Eeceiver in Chancery — Arrest in Admi- J]’- P-, 'J'he J/Z/vV////, 43 L. J., Adm. 35; 30 L. 1. 

ralty.j — The court of chancery appointed 537 ; 2 Asp. M. C. 259, 
receivers of a freigl.it which was arrested in 

admiralty before they had obtained possession of Companies Act, 1862 — Sequestration.] — The 
it. Release decreed in admiralty. The Bloomer, arrest of a vessel by the admiralty court is a 
11 L. T. 46, " sequestration within the meaning of the Com- 

panies Act, 1862, s. 163. AmtraVuvi Direct 
Wrongful Arrest of Cargo.] — Where in a cause Steam A'aciejation Co., In re, Baher, Fx- parte, 
of collision between two vessels, foreign owned, 44 L. J., Ch. 676 ; L. Pi. 20 Eq. 325. 
the value of the vessel that wms found solely to 

blame, and of her freight, was not sufficient to Tranofer from County Court.] — When causes of 
satisfy the damages, tlie court discharged the necessaries au< I wages had been instituted against 
cargo from an arrest wliich hatl been made on a ship in the court of admiralty, anil other 
tlie ground of the deficiency (even though the causes of necessaries in a comity court against 
owner of the ship was also the owner "of the the same ship, and the latter had been transferred 
cargo), with satisfaction for all loss caused by after decree made to the court of admiralty for 
the' detention. The Victor, Lush. 72 ; 29 L. j‘, the purpose of enforcing the decrees, the ship 
Adm. 110 ; 2 L. T. 331. being under the ari’cst of that court, the latter 

couit. ordered all the causes to be referred to the 
Ee-arrest — ^Allegation of InsuSiciency of Bail.] registrar and merchants to report the amount 
— 8hij) released from arrest upon bail re-arrested due thereon. The TurUani, 82 L. T. 841. 
upon suggestion that the b.iil was objected to. 8cm ble, that wiiere a ship is under the arrest 
T))e objection being unfounded, plaintiff con- of the court of admiralty, and causes are also 
demned in. costs and <.lamagcs/ The Corner, instituted in the county cou.rt against the shi}), 
Br. & Lusli. 161 ; 33 L, J., Adm. 16 ; 12 L. T. she sliould not be arrested the county court, 
62, as it is not probable that the ship will be 

In a collision suit, the ship having been removed out. of the jurisdiction of the county 
released upon bail for the full sum claimed, she court without satisfaction of the several claims, 
cannot be re-arrcstcd if the damages prove to within the meaning of the County Courts 
exceed that sum; nor, after sale of the ship in Admiralty J'urisdiction Act, 1868, s. 22. ' Ih, . 

another suit, can the court apply the proceeds 

remaining in court towards satisfying damages, Amount Due.] — Where a ship is arrested for a'' 
interest or costs in the collision suit. The Wild specific demand,. the amount cannot be referred 
li-aager, Br, &; Lush 84. to the registrar .unless it appeays' that something - 

When a .suit has been instituted against a in, any event, is due.-.' TFeAVeM Friridand or 
vessel, and bail lias been given for an estimated The '456', (K.S.),. 608—1;;' 

amount to cover damages and costs, and the P. C. -t 
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Warrant of Arrest — Service.] — A warrant of commerce, which belongs to the sovereign of a 
ai’rest in an action in rem was issued from the foreign state, and is officered by officers com- 
city of London court directed to the high missioned by him, comes ^Yithill the category of 
bailiff, and others the bailiffs "thereof, but was, vessels which are exeni]’)t fi'om process of law. 
without authority from the court, served by a TIio Paplement Beige, 5 P. 11 107 ; 42 L. T. 278 : 
clerlv in the high bailiffis office Held, that this 28 W. R. 642 ; 4. Asp. M. C. 234 — C. A. 
was not a proper service of the warrant. Per The immunity of a ])ublic ship is not lost by 
Pir James Hannen : “Any officer” mentioned her being used subovdiiiately and partially for 
in 31 & 32 Yiet. c. 71, s. 23, means an 3^ officer trading purposes. II), 
duly authorised b}^ the court. I*er Butt, J. : . . i 

“ That it means any officer whose ordinaiy dut}^ Setting aside warrant.] — warrant to arrest 
it is to serve procesks, or one tluly authorised so set aside on allegation of agreement to refer 
to do.” T/ifi Palomares, r,i L. J., Adm. .'.4 ; 10 salvage claim to arbitratwii. Zii Pui-hPimu 
P. D. 30; 02 J;. T. 57; 33 W. B. 010: 5 Asp. Gmivjioio/t, 13 Juv. 54.-). 

M. C. 343 

’ ' ’ ‘ ^ Wrongful Arrest — Want of Beasonahle and 

Botice Telegram. J hen the marshal sends probable Cause — Damages.] — In an admiralty 
by telegram to his substitute at an outport n action in personam for tlic wj-ongful arrest of 
of the issue of a waiTaiit, and such .substitute a ship ly admiralty process without reasonable 
communicates ifc to the master of the ship probable cause, it is not necessary to prove 
against which it as issued, it is a contempt of ^^tiial damage. The Dhilfer J), Wrdlef, 62 
court to move the ship from the place where it is Adm. 88: f 18931 P. 202; 1 E. 627: 69 

lying. The. Scrafflio, o4 L. L, Adm. 76 ; 10 P. D. ' 7*Asv). JI. C. 39S. ' And XX. COLLl- 

120; 52L.T.866: 34 W. K. 32 ; 5 Asp. M. C. 421. siox, ante, colLs52, 8o6. 

Arrest of Person.]- 

of the person 
Clara.; Swabc}-, 1 

Belease 

defendants having 


•The proceeding by arrest , piaintifi an. an action in rem is not con- 
in admiralty is obsolete. The <lemned in damages for the arrest of the property 

nnless he has been guilty or gross negligence or 
^ ^ , malice. The Bvanqdlsnnhs, Xems Aldsrs^^^ 

Expense caused by Delay.]— The 12 Moore, 1\ C. 352 : ywabey. 378. 
occasioned gi’eat delay and ' 

extra expense, so that the amount in which the Damages,] — ^^Vhere an arrest was made 

action had been entered proved insufficient to without notice of claim, and for a sum dispro- 
cover the amount pronouncetl to be due to the portionate to the value of the vessel and the 
jilaintiffi, with his costs of suit, the court ordered services rendered, the court awarded damages, 
that the ship should not be released from aiTcst The Bleonore, Br. A Lush. 185 ; 33 L. J., Ailm. 
until payment of the plaintiffs claim and costs 19 ; L. T. 397 ; 12 W. li. 218. And see ante, 
should have been made. 14W. E. 502. col 856. 

Where it appeared upon affidavits that the 
Possessory Lien Sailmaker. j A sailinakm' plaintiff were mistaken as to the identity of the 
wuth Ui possessory lien on the sails vessel proceeded against, and the defendants 

tliem against the officer ot the admiralty who is offered to disclose tlic real wrongdoer, the court 
m possession of the slnp iinder vyarrant from the accede to an application to extend, the 

coui’t. 1 ha Uarmonu\ 1 vV . Lob. 1 /b. security to be given b}^ the plaintiffs to meet the 

Seizure by Sheriff on fieri facias.] —After costs, if unsiick'ssfnl,'so as to cover the damag^^^ 
sentence 1)3^ the ad,miralt.v in a bottomry suit, wrongful an*e.st. The Be)!, 32 

and warrant to sell, the sheriff cannot seize the ^ (i^.s.) 1 l3() : 11 \S . 11. 44. 

ship upon a fieri facias. Ladhvhe v. CrtehMt, oemurrage or detention ot a ship 

2 Term. Eep. 649 ; 1 E. B. 571. ’ under warrant of arrest issiietl b^" the uiisiic- 

’ * . * ' * cessful promoters of a salvage suit can be 

Ship belonging to Khedive of Egypt — Sovereign allowetl in the absence of mala tides or malicious 
Prince— -Arrect.J — in a collision suit instituted negligence. The titrafhnarer, .1 A]:)p. Cas. 58 : 
by the owners, master and crew" of ‘-The 34 L. T. 148 ; 3 Asp. M. C. 113 — 1\ C. 

Batavier” against “The Charkieh,” belonging to Bamages given for wrongful aiTCSt and deten- 
tlie Khedive of Eg3"pt, an appearance under tion of a ship by a plaintiff in a collision action, 
protest was entered on behalf of the khedive the <lcteutioii being in order that he might con- 
and his minister of marine. “The Charkieh,” sider whether he would appeal. The Chediire 
cnrr3’ing the Ottoman navy fiag, had come to Witch, Br. & Lush. 362 : 11 L. T. 350. 

England for repairs with a cargo on board, a-nd , -r, . n . 

, at. tlie ti,Gio of tbe collision, which was iu the i rro^lematioal Earmngs. — A vessel was 

Thames, was on her outward vovage to Alexandria ^I'l'Gsted as a slaver, and LO, 000/. dam- 

muler charter to a British stibject, and advertised claimed tor wrongful arrest, mainly lu 

to carry cargo to Alexandria :-Held. that the s'lo might have 

Ishedive was not entitled to the privilege of a pm<le that damages were not recoverable 

sovoroiau prince protest oven-uled. . The Chur- m t'e^poot opiossible but problematical earnings. 
hwh, 42 L. J., Aihn. 17 ; L. E. 4 A. & E. 59 ; Swabey, 45. 

28 L. T. 513 ; 1 Asp. M. 0, 581. ■Wrongful Arrest of Cargo.] — Sec Ttte Victor, 

- iSeiTible, a suit in 1cm to enforce a damage lien supra, col. 977. 
may be entertained thbugii the owner of, the res ' 

be a foreign sovereign' . - SMp^s Gear lost by Marshal.] — Decree against 

Semble, if the sovereign assumes the character the marshal for a long boat and cable lost from 
Of a trader, and; uses . the ship for trade to this a ship in his possession. The Iloap, 4 C. Bob. 
country, he Mraiyes the - privilege which might 145 ; cited, 0 0. Rob. 157. . , 

■; Otherwise heiongdp, the ^ i j, • rr- ^ ^ 

' . ; : : r ' ^ ^ . Arrest in High Ooirrt and also la County Oouxt 

Mail "Backet helonfen^At^^ State. ,.---Po Pees. — an ’.admiralty shit U 

'’pOdket^ ’OOnvoying/ifia)^b’and;'‘'<4trym^ in' a county court against a yessel 

' , o::.-.- ,<A’, ■ -?M r^, 1. .'*/ «.■ • > , 
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Conditioml— Offer by Mortgagee refused. ] :^ 

— mortgagee, although eritltieh to iiiterveiie in 
a cause in rem for equipment and repair, is not 
entitled to claim a release of the vessel upon 
giving bail conditioned to pay the claim of the 
material men, in the event of its being iiehl t 
have priority over the inortu-age. The Avachi. 
42 L. T. 2G4‘; 4 Asp. M, C. 254,'” 

Discharge of.] — Bail given to answer 

judgment iii a cause where tiie ap])etirauce is 
under ]5rotest will not be clischarged on aeccrant 
of a change in the iiiclorsenieiit on the writ of 
summons, which i*endcrs the protest of no avail- 
The Cittj of J/m.7/5 50 L. J., Adm. SB : B P. B, 
100 ; 44 L.‘ T. 750 ; 4 Asp. A. 0. 4t2---C, A. 

By whom given.] — A ship’s hiisliand and 

managing owner caused a bail bond to be given 
in the admiralty court, in the names of his 
co-owner and himself, in a suit for a collision, and 
the suit terminated in favour of the plaintiffs, 
and the bail Avere called upon to pay <]amages5 
interest and costs : — Held, that the co-OAmier was 
responsible to the bail for the nionev so paid. 
lAn-hn' v. JliqUlnf, 15 C. B. (x.S.) 27*: 52 L. J„ 
C. P. 270 ; id Jur. (N.S.) 301 : 0 L. T. 228 ; 11 
W. It. 908. 

Where the interests are distinct, separate bails 
shoul( 1 be gi ven, Th e Ito ija I Arch , S wabev, 269 ; 

(> W. R. 191. 

Sureties to a bail bond must not bo partners. 
The Corner^ Br. k. Lush. 101 ; 33 L. J„ Adin. 10 : 
12 L. T. 02. 

Objection to Suiffciency.] — A vessel re- 
leased from aiTest upon a bail bon'd taken ])eforea 
commissioner in the country, and signed by tAVO 
persons in partnership, (H‘dered to be re-arrested, 
notwithstaiuling the twenty-four lumrs’ notice of 
the bail tendered had been given to the plaintiff’s 
agent in London, the plaintiff’s solicitor iit the 
country having Avitliin that time given to the 
defeiidanf s solicitors foinial notice of objection 
to the bail. Ih. 

The objection to tlie bail having proved to l:)e 
unfounded, the plaintiff Avas condemned in costs 
and damages. Th. 

Amount.] — The bail is only liable to the 

extent of the value of the ship ami freight, and 
not for the full amount of the damage done, even 
though bail may have been given for. a sum 
beyond the A^alue of the slii}> and freight. The 
Duchease de 8AA’abey, 264 ; 6 W. il. 829. 

— - B,educiug.] — Where, in an action against 
the ship, bail was given for the amount claimed, 
ami a great proportion of this claim was not 
recoverable, tim court ordered the bail to be 
reduced to an amount sufficient to cover the rest 
of the claim and costs. The ('hieftnin. Br. k 
Lush. 1 04 ; , 82 L. J ., Adiii. lOG ; 9 Jur. (K.s.) 888 ; 
8L. T. 120; 11 W. R. 587. 

Enlarging,]— An appellant Avill not be , 

required to enlarge any security wdiich be gave 
as defendant in the court of admiralty to answer 
judgment and costs in that court notwithstanding 
such security has proved insufficient for that 
purpose. The ITeVem, infra, . . 

Caveat Belease.] — Where a eayeat'releafe' ' : 

1$ entered, groundless objections are taken 
tO’ the, sufficiency of bail,, the party entering the 
caveat < will be .cohdetuheci 'In dknages ■ and costs. ' 
TI 1 & Dm RwdriU, 49 L;'d.,Xlm.‘28 ; 6 P. 1). 121 ^ 
42 L, T. m iM W. BP481 ;..4 M. C. 226. •' '■:! 


wliich is under the arrest of the court of 
admiralty, it is unnecessary, so long as the 
vessel remains umler such arrest, for the officer 
of the county court to incur expense in placing 
a |>ersoi] iii* possession, and ti double set of 
possessifUi fees Avill not be allowed. The IVio 
Lima, 48 L. J., Adm. 4 ; L. 11. 4 A. 6: E. 157 : 
29 L. T. 517 ; 22 W. It. 808 : 2 Asp. M. C. 148. 

Arrest at Out-Port. ] — Wliere a vessel is arrested 
in an out port, and not by the marshal of the 
court. The detention fees ai'c to be [>aid by the 
arrestiTig ])ai’ty, tliough successful in the cause. 
The Ahrth Avieriren. bAA'abey, 4GG ; 2 As]). M. C. 
589. 

Co-ownership — Accounts,] — ^^Vhere a ship is 
arrested on a spcciffc dcmaTid before a reference 
of accounts to the registrar and merchants can 
be made, it must be shcAvii to the court that 
something is due, although the actual amount 
may be the proper subject of inquiry. The 
practice differs fi-orn a reference by a court of 
equity’- on an unsettled account, AAdiere the court 
directs an, account to be taken, leaving it to be 
shewn by the result on which side the ])alance 
lies. The Twentje, Th??. ILniftelt v. Seeli, 18 
Moore, B. C. 185;' 2 L. T. 618; 8 W. 11. 428. 
BeA-ersing 5 Jur. (N.S.) 658. 

Mortgagee intervening— Bight to Belease of 
Ship.] — 8ee The Ea.deni Bellc^ ante, col. 158. 

Material — Man — Lien — Arrest of Ship.] — See 

The A(mela\ ante, col. 23. 

Action of Bestraint— Arrest of Ship.] — See 
ante, cols. 52, seq., aiul infra, cols. 958, seq. 
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The omission of the plaintiff’s covtntry solicitor 
to order by electric telegraph a caveat release to 
be entered does not amount to negligence. I'he 
Corner, supra. 


Costs of excessive Bail .] — See 24. Costs, infra, 
col. 1022. 


Cross Actions .] — Bj 24 25 Yict. c. 10, 

.s. H4, ^Yhen bail to answer judgment has been 
givL'ii by the defendant in the principal cause, 
the same party, when plaintiff in a cross-action, 
may obtain a similar security, notwithstanding 
that he may be resident within the jurisdiction 
of the court. TJie Cameo, Lush. 408 ; 5 L. T. 
.773. ■ 


Privy Council — Bispensing with hail. ]-See 
Hunter v. Steanas/iij), iufra, col. 1012. 

Action of Eestraint — Bail for safe Eetnrn.] — 
See IG. Kestrai^vT. infra, col. 1)58. 


g. Appraisement and Sale. 

Appraisement.] — A vessel which had been 
salved was valued by a receiver of wreck at less 
tliau LOGO/. I’he salvors obtained an order for a 
commission of appraisement, but did not execute 
it, and after three weeks gave notice that they 
proceeded no further in the suit : — Held, that 
they might, within four days of obtaining the 
order, have ascertained the value, and that there- 
fore they must be condemned in damages for 
detention of the vessel during the restVf the 
three weeks. TJiO Mamfuret and Jane., 88 L. J,, 
Adm. 88 : L. 11. 2 A. E. 815 ; 20 L. T. 1017 ; 
17 W. 11. 10(54. See also Cuh-en ante, cols. 670, 
seq. ^ ’ 

The owner of a ship aiTested in a damaged 
suit alleged the value of the ship to be one- 
fifteenth less thati it was afterwai'ds shewn to be 
upon a commission of appraisement obtained by 
the plaintiffs : the amouiit claimed by the plain- 
tiffs was less than the sum for which the owners 
were willing to give security ; but, assumiug the 
claim to be sustained, the costs would extend the 
claim greatly beyoiul that sum : — Pleld, on a 
motion by the plaintiffs to condemn the defen- 
dants in the costs of the appraisement, that the 
proper order was that the costs should be costs in 
the cause. The llajHd, 18 W. 11. 150. 

An ap})raisemcnt by order of the court is bind- 
ing on both parties. Ap];)eal by an owner to have 
the property sold, and the value so determined, 
rejected, The R. M, JL7/.v, 8 L. T. 518. S. 
Venus, Carf/o e,e, L. II. 4 A. (it E. 50 ; 12 dur. (N.S.) 
879 ; i.4 \V. II. 4(50. 


To answer Counter-claim.] — ^Where, in a 

damage action, the shi}) proceeded against is not 
arrested, and the plaintife do not require bail to 
be given, the defendants cannot compel the 
plaintiffs to give security to answer a counter- 
claim in the action under the provisions in the 
Admiralty Court Act, 1861 (24 & 25 Viet. c. 10), 
s. 84, although they voluntarily give bail. The 
Alue Ilolme^ 47 L. T. 807 ; 4 Asp. M. G. 
591. 

The power of the admiralty division under 
s. 84 of the Admiralty Court Act, 1861, to order 
an action to be stayed until bail has been given to 
answer a cross-action or counter-claim, does not 
extend to making an absolute order to give bail ; 
and in a damage action in which the plaintiffs 
Jia<l discontinued after the defendants had coun- 
terclaimed, the court refused to enforce an order, 
iiiarle by the registrar, to give bail to answer such 
counter-claim. The Ale, r a nder, 48 L, T. 797 ; 5 
Asp. M. C. 89. 

Form of Bond.] — ^A hail bond to lead the 
supersedeas of an arrest, signed before a commis- 
sioner by the sureties simply, without the addition 
of tlicir doscri})tioiis and addresses, is good. The 
Tamarac^ Lush. 28. 

The form of a bail bond ai)pointod to be given 
in the admiralty court by the rules of 1859, to 
answer judgment with costs, does not receive a 
new interpretationfrom 24 & 25 Viet. c. 10, s. 83, 
and does not extend to cover the costs of an 
appeal. The Helene, Br. A Lush, 425 : 8 Aloore, 
P. C, (K.S.) 240; 35 L. J.. Adm. 1 ; 13 W. li, 
981. 

What Bail — Value.] — A wrongdoing 

vessel w«s arrested in a cause of collision, having 
been hci'self injured in the collision. She was 
then repaired, and her value was materially 
increased by the repairs : — Held, that she was 
only liable to the extent of her value at the time 
wdicn she was arrested, and that she ought to be 
released on bail to that amount being given. The 
St. L. J. Adm. 41 ; L. E. 2 A. & E. 360 : 

20 L. T. 758 ; 17 W. E. 748. 


Value of salved Property — Appraisement — 
Court will not open.]~J8ee The IJudeanmr. ante, 
col. 684. 

Default of Appearance — Order for Sale.] — 
Ship arrested on the 6th : motion for sale on the 
7th in default of appca-rance, and no affidavit that 
the owners could not be found. Sale decreed, it 
appearing that underwriters on cargo were con- 
senting to a sale of the cargo. The Bessu, 4 
W. E. 92. 

Appraisement after Sale.] — Appraisement 
matle after sale held void. The 19 L. T. 


regarueaas a precige oi- snD.stiriir,e xor ^ Costs of Appraisement. 

Itself, in all matters taiiiy m adjudication before ; lo.?} 

the court. The Hied Mlimn., 1 Dock 50. | 

1 Go-owners— Sale hy Court .] — See A^IIL Sale 
M isdemeanour of Master or of Ship.]— -A ship | and Transfer, supra, col. 164. 
arrested foi" misdemeanour of the master is bail- 
able ; aiiter, whdre, the' -mjsdemeanour is of 'the Sale, when Ordered.]— An order will not be 
boat and the king makeA title. 1 Keb. 44. made for the sale of bi vessel even upon the 

; _ ' , ^ application of the owner, where such vessel is 

Liability of SuretiesJ—iha-sureties in- a bail not proceciled against In the court. The Wez'- 
'bontl are; not , nation ferd, 57 L. J., Adm. 6'; 33 P. D. 30 ; 58 L. X. 28; 

agaim^t the-wesserbtberthan'/tliaf they 1 36 W, E. 560 ; 6 Asp, M. C.244. 


•See -• The Persian, 
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Sale of SMp and Cargo — Freight.] — Where in before appraisement and sale, such priorities 
an acti(jn in rein for collision against ship and to be ascertained bj petition and answer in, 
freight, in which the defendants' sliip was held the high court of admiralty. jf7/c 
solely to blame, the ship being still under arrest Ilamllion v. MarUnd, 42 L. T.' 264 ; 4 Asp. M. C. 
witli the cargo on board, was onlered to be sold : 254 — C. A, 
thccourtoninotiondirectedthemarslialtodis- 

diaren the eare’o, to retain the same In Ins cus- — ^Froceeds of.] — When rliere are 

lody'as seenrity for the payment of the laiiding several claimants against the proceeds of a 
aiui other charges and freight, if any, due from ''^essei in the registry, and she has bi..‘en sold at 
the owners anil, consignees of the cargo in the suit of one, the costs of such sale will be paid 
respect of tlie same, ami that in default of any before all claims, as such sale was for the benefit 
applleatiini for tlie delivery of tlie cargo within of all. The Panikea^ 25 L. T. 880 : 1 Asj). M. C. 
fourteen (lays, the marshal should be anthorised 

1.0 sell siicli part of the cargo as might be ncces- ^ cause of collision, the ship liaving been 

sary to pay tlie said charges and freight, if any, tde'^sed from arrest iipcm bail given in the full 
due. The Getty^djnnj, 52 L. T. GO ; 5 Asp. M. Ch which the cause was instituted, cannot 

:S4.7. ' ^ he re-arrested by the plaintiff to answer his 

damage.s, if, after the ordinary decree and refer- 

Foreign Ship — Af0ladvit.]--The court ence, they prove to exceed that sura, and if the 

ordered the sale (^f a foreign ship bn the report ship has" been sold by the court in another 
of the marshal that it was desirable she should action, brought by other parties, the court 
be sold, and subject to the filing of an affidavit, cannot order' the proceeds of the ship to be 
verifying the cause of action and stating that no applied to satisfy such damages, or interest, or 
appearance had been entei-cd. The Ilceeulea, 11 costs of the first action. The Wild Raiuter. Br. 

P. D. 10 ; 54 L, T. 278 ; 84 W. R. 400 ; 5 Asp. Lush. 84. 

M. C. 545. Where a ship has been sold by order of the 

. . court, and the proceeds arc in the" registry, such 

Sale by Private Contract.] In an action for proceeds are not money' belonging’ to the owners 
master’s wages and disbursements, where the of the ship under 1 & 2 Viet. c. 1 10, s 12. nor a 
ship proceeded against was subject to otlier debt owing to them under 17 & 18 Viet. c. 125. 
claims by mortgagees and material men, the s. 61. Ih, 

court upon niotkm, no opp<3sitiou being offered, " Where/ after judgment against a ship in a 
orflered an official appraisement of the ship to damage action where bail had been given and 
be made, and the ship to be sold by the mar- the ship released, iudgment is given against the 
slnal by private contract for a sum of money not same sJn[) in a necessaries actioji, in which the 
less than the appraisement, upon iiroof tliat the ship is sold and the proceeds of the sale of the 
mortgagees assented to such sale, and that ship paid into court, the plaintiffs in the damage 
notice of the motion had been served upon all action cannot be paid out of the proceeds, to the 
the claimants. The PlaneU 41) L. T. 204 ; 5 Asp. prejudice of other claimants still having maritime 
M. C. 144. liens u})on the proceeds. The Falk, 47 L. T. 808*^ 

Expenses — MarsbaPs Fees — Mortgagees.] — Asp. M. C. 592. 

The ‘“C.” vvas arrested in. an action for neccs- Default Action— Sale before Judgment.] 

saries supplied by the plmntrffi The owners --Where in a salvage action, in which no appear- 
apiDCarecl but did not giv(3 bail or deliver plead- ance had been entered, it was alleged upon affi- 
mgs. Ihe mortgagees of the 0. interveiiod, clavit that the ship and cargo were daily deterio- 
<yi(;l took pcisscssion uu(, er the i,^ and thatGarge expenses were 

“O' still remained m the custody ot the marshal, being incurred in respect of the ch:ir<ge of the 
and was subsequently sold by hini under an property, and that the plaint-ife had“beeii in 
(jider ot the court obtained bj' the interveners, communication with the owners as to a sale, the 
Judgment with costs, by consent, for the inter- court, on motion bv the plaintiffs prior to decree, 
veners wiis afterwards entered. Under it the inter- ordered an a])praismxiciit and sale of the iiropertv. 
veners claimed from the plaintiff the amount Anna. ITelem, 48 3.. T. 68 1 ; 5 Asp. M, 0. 
due to the marshal for the exiienses of the (jl. 
sale: — Held, that as the interveners, though 

able to obtain the release of the C.” by giving Sale and TTulivery of Cargo.] — Order made on 
bail, had not done so, but had obtained an application of the respondents in a pending 
order for the sale of the ’’ G.,” and had received appeal, for unlivery of the sargo and s de of a 
the proceeds of such sale, they must bear the mortgaged ship, the unlivery and sale of wiiich 
expenses of it. The Colim-w)/ 55 L. J., Adm. had been decreed by the court of admiralty. 
81 : 11 ?. 1). 17 ; 54 L. T. 888 ; *5 Asp. M. C. 545. The Jeff Pa vies. 5 Moore, P. C. 25 ; L. il. 

2 P, C. 19. 

Fund in Court — Priorities.] — ^^Vhen a fund, liy 

a sale of a ship, is placed in court by one set of Attachment of Funds in Registry.] — A fund 
claimants, so as to be available for other claim- lying in the registry of the court cannot be 
ants, the former are entitled to their costs up to attached by proces.s of foreign attachment out of 
and inclusive of the sa.le, though they do not the mayor’s court of London. The AlheH Cmshy, 
rank first in respect of their actual claim. The Lush. 101. 

Tuimacolatii Coneezione^ 58 L. J.. Adm. 19 ; 9 

P. 1), 87 ; 50 L. T. 539 ; 82 W. R, 705 ; 5 Asp. Injunction to restrain Bemoval of Ship sold 
M. 0. 208. Abroad.] — ^An Englishman entered, into a con- 

tract abroad with a foreigner for the purchase of 

Sale — Practice to ascertain Priorities.] — Sale' a ship, then on her homeward voyage to, Cork, 
of vessel by decree of the high court of admi- the purchaser, to take possession of the ship 
ralcy restrained in older to ascertain the respec- immediately af tot' the delivery of the homeward 
tive priorities of material men and mortgagees cargo at any place whither she might be ordered 
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Tlie ship was ordered to Sunderland, where- she i 40 L. T. 604 ; 32 W, R. 154 ; 5 Asp. M. G, 
discharged her cargo. On a motion by the pur- 180. 
chaser for au injunction to restrain the removal 

of the ship from Sunderland Held, that sub- Service of Writ in rem.J—Tn an action in 
stitnted service on the captain in charge of the summons was served in the 

vessel was sufficient, and that the court had nianner provided by Ord. IX. r. 12, no appear- 
jurisdietion to restrain the removal of the ship entered, and the action came on for 

pending the suit. Hart v. Ilenalg, 42 L. J., Oh. judgment by default under Ord. XIII, rr. 12, 18. 
457 : L. It. 8 Oh. 860 ; 29 L. T, 47 : 21 W, R. affidavit of service of the writ was made by 
668 ; 2 Asp. M. 0. 68. * solicitor’s clerk who had served such writ : — 

Held, that sei’vice of a writ in ]’em by a solicitor 
ProMhition from dealing in Shares.] — The or his clerk, and not by the marshal or Ids sub- 
court of probate, as a division of the high | stitnte, was a valid service, and that the affidavit 
court of justice, to which the jurisdiction for- ; was sufficient. The Solis, 54 L. J., Adra. 52 ; 10 
meriy exercised by the court of chancery has j P. D. 62 ; 52 L. T. 440 ; 38 W, R. 659 ; 5 Asp. 
been transferred by the Judicature Act, s. 16, has j C. 868. 
power to issue an order prohibiting the dealing | 

in any share of a ship for a time and on condi- Action in rem — Registrar and Merchants.] — 
fcioiis to be named therein, and the registrar of In a default action in rem the admiralty court 
shipping on being served with such order, or an will not before judgment refer the ])laintiffis 
official copy thereof, must obey the same, claim to the registrar for assessment. The Titki^ 
Nicholas V. DraaaohAs, 45 L, J., Adm. 45 ; 1 I 64 L. T. 148 ; 7 Asp. M. C. 32. 

P. B. 72 ; 24 W. R. 461. 1 

Ten Days to elapse — Notice of Trial.] — In 
Ship sold in^ another Suit — Service of Writ.] . order to obtain judgment by default of appear- 
— After the wilt in an action in rem had been i ance in an action in rem under Ord. XIII. r. 12, 
served on the ship, she was sold in another action! the ten days stated in Ord. XXI. r. 6, must 
and the pi'oceeds brought into court. The writ I elapse, and a notice of trial under Orrl. XXXVI. 
was then amended and refiled, but was noti r. 11. must be filed in the registry. The Anmlr, 
served upon the registrar, nor indorsed with the | 58 L. J,, Adm. 68 i 9 P. D. 84 ; 50 L, T. 512 ; 82 
date of service under Ord. IX. r. 18. The defen- j W, R. 755 ; 5 Asp. M. C. 218. 
daiits did not appear ‘.—Held, that the service! 

was not sufficient, and the plaintiff not entitled! Motion for Judgment.] — As under Ord. 

to judment in default. The Cassiopeia, 48 L. J,, i XIII. r. 12, default actions in rem are to proceed 
Adm. 89 ; 4 P. B. 188 ; 40 L. T. 869 ; 27 "W. R. | as if the defendant had appeared, Ord. XXVTI. 
708 ; 4 Asp. M. C. 148. j v. 11, as to settling down an action on motion for 

. - . _ . „ « n T-T / judgment where the defendant makes default 

Fieri facias Claim of Sheriff. ] -—Upon sale of , pleading, applies to such actions, and judg- 
a shi]) m a wages suit, by admiralty process j therein is to be obtained under the pvt 
ipmng alter seizure of the sliip under a writ ot | of that rule. The Spero JS.vpeeto, 4fl 

fieri facias : — Held, that the claim of the sheriff | rp . 3.? p 594 . 5 0 197 

to the surplus proceeds was good as against the | action" iii rem for collision the 

late owner. 1 he iHora, 1 Hag. Adm. 2J8. | defendant makes default, the plaintiff should on 

Vice-Admiralty Courts— Power to order Sale j nioviiig for judgment, support his claim by affi- 
of Ship in Distress.] — Sqq The Jt'amiy <'^7? | 

Mnilna, ante, col. 947. , jgtatement of Claim.] — ^AVhere the })lamtiff in 

Co-owners disagreeing — Sale by Court.] — See I ^ default action in rem for necessaries had 
The Marion, ante, col. 957. I complied with all the formalities entitling him 
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Order for Sale of SMp and Cargo — Discovery claimant had not barred himself of his ridit to 
of Owners— SMp.]— Arrest on the 5th ; appli- sne -in the admiralty court. Tho Sijljdt, 87 
cation for sale of ship and _ cargo on the 7th L. J., Adm. 14 ; L. K. 2 A. & E, 24 : 17L. T. 511). 
refused, there being no affidavit that the owners 

could not be found. The 4 W. R. 92. ■ Award of Commissioners of Salvage.] — 

. , ^ ^ Baivage services had been rendered to a \'esscl 

Assessment of Damages Lord Camph ell s by seveiM sets of salvors off Ramsgate. The 
Act. j An action lor damages under Lord Camp- 1 owners of the vessel summoned a nieedug of the 
bell s act was commenced^ in the admirnlt}’ commissioners of salvage for the Cinque Ports, 
division, and no a^iphcation was made to to adjudicate on the matter. Xo notice of the 
tra nsfer the cause to aiu" other division : Held, intended meeting was given to anv of the salvors, 
that upon detault in pleading by the defendants and it was proved that it was luff usual to give 
the plaintiffs were entitled, umler Ord. XXVII. any such notice. At the meeting of the com- 
r. 4, to enter interlocutory pidgmeiit and to missinners one set of salvors was unrepresented, 
have the damages^ assessed an ( I apportioned by a but it was proved that they were aware of ths 
/a* iP 5* )^iccting, and were at hand. The commissioners 

bU^; o.j L. 1. olw , 8() \V. R. /08 ; h Asp. M, C. niade an award upon the whole matter. The 

salvors so unrepresented refused to accept their 
Xotice of Action required in some Cases.! — money awarded, and brought their 

Sec The Zanr/ford, col. 1005. admiralty court r-Held, that die 

' award was no bar to the action, the plaintiffs 

Nature of Action in rem,] — See Smith v. having been parties to the first decision. 
Tilly, 1 Keb. 708, supra, col. 904. Blise^ Swabey, 486. 

Salvage Suit.] — Sec The Anna IJelena, ante, Collision — Lis Alibi Pendens.] — A col- 

col. 986. lision occurred on the high seas between the ‘‘ C.” 

and the “ J.,” two foreign vcseels. The “ C.” was 
. arrested in Holland in an action brought by the 

1 . Stay and Transfer. owmers of the *‘ J.” and her cargo, but was 

Two Proceedings for Same Matter — Estoppel.! with the consent of the agent of the 

— To an action for an injury to a vessel bv a col- . guarantee^ of a hrm of underwriters 

lision in the Thames, the defendant pleaded that an the ‘‘ C. to answer jiulgment in 

the merits in respect of the demand by the action . pnxieedings were instituted in 

sought to be enforced, had been trie(i and deter- conrt by the owners of the ** 0. and 

mined, and proceedings, to which the plaintiff action was subsequently coni- 

and the defendant w’ere parties, had been had in X' eouiitry against the owners ot the 

the admiralty court, and that the merits upon * V' ,r ^ ^ V** '^.7 

whicli the jilaintiff sought to recover were thereby arrested in respect ot the same 

tried, and after due proceedings had and taken 1 he plaintiffs expressed their willm^^ 

in that court, and in due form of law, determined /abandon the action in Holland field 

by that court in favour of tlie defendant, and it Obssentiente Brett, AI.R.), that the proceedings 
was heltl and adjudged by the court that the be stayed and the ship 

collision, occiuTed through the negligence of the ^ i ’ 

rilninfifF fi.Tirl Tint thrnno’h tliA TiAfrlifVAn ao +lw> • b). 14’i J no L. 1. (>12 J O Asp. M. 0. 431 
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Toreign Ships — One Sunk— Actions Ini Subject of Action — Jury.] — Althougii an actio li 

rem and In personam.] — When a collision has ! in which the sole question is a question of sah^age 
occurred between two vesselsj each belonging to may, unde]- Ord. LXiX. r. 3, be ])r()perly trans- 
foreign owners not resident within the jurisdic- ferred to the admiralty division, such a transfer 
tion of the court, and one of the vessels has been shonlcl not be ordered where tlicre are other 
arresteil in a cause of damage in rem, but the questions in the action capable of being tried by- 
other has, inconsequence of the collision, become a jury. Oeca/i Stcam.'<lr} 2 ) Co. v. Aodorson, 33 
a total wreck and cannot be arrested, the court i W. R. 5:36— C. A. And see S. C. in H. L. ante, 
may, on a cause in personam being properly col. 902. 
instituted on behalf of the o\\Tiers of the vessel 

arrested against the owners of the vessel which Transfer from County Court — Headings.] — 
cannot be arrested, stay the proceedings in the Where a case is transferred to the admiralty 
principal cause in rem until security is given to division of the high court under s. 8 of the 
answer judgment in the cross cause in personam. County Courts Admiralty Jurisdiction Act, 1S68, 
77/Y^^7/r^^r/^■/Wq42L.J., Adm. 70: L. R.4 A.&E. pleadings must be delivered as in actions 

120 : 29 L. T. 404 : 22 W. R. (>3 ; 2 xisp. M. C. originally commenced in the high court. The 

121 Ci(ri,shr()oh, 59 L. J., Adm. 37 ; 15 P. D. 98 ; 62 

! L. T. 843 ; 38 W. R. 543 ; 6 Asp. M. C. 507. 

Judgment in Vice-Admiralty Court.] — i 

A judgment in a colonial vice-admiralty court | Damage to Cargo— Transfer to Queen’s Bench 
is no bar to an action in a^common law court in j Division.]— An action for damage to cargo on 
this ctnmtry’. SniUh v. Aicholl^^ 5 Bing. (N.c.) 1 board a British ship whose owners resided in 
208; 7 Scott, 147; 7 1). P. C. 282; 8 1^* J.? | England was instituted in the admiralty division. 
C. E- 02. ; Upon an application to transfer it to the queen’s 

Collision — Actions by Shipowner and i division an order for transfer was made 

Cargo Owner — 'Limitation of Liability.] — Where ' ground that it had been wrongly 

owners of cargo have recovered judgment in a | ^lii\b-alt^^^ not on the ground 

collision action brought by them, and the owners i suggested that it could not be tried there Jiy a 
' of the ship carrving the cargo siibseqiientlv I dl) L. T. 38 ; 4 Asp. M. 0. uB. 

bring an action a.|ainst the same slnp to rcco.mr ; Abroad.]-It was a common case in 

c arnages ui respect of the same co^^^^^ admiraltr court to delay a cause till a 

damages m ^ ^dions would exceed the value ^ ^ 

of the defenclant s ship at 87. per ton, and the bome-per Sir George Lee, MciHU Y.Iiohhmm, 
damage m the cargo action alone would not 9 ® 

exceecl that amount, the court will not stay “ ' ’ 

proceedings in the cargo’s action imtil after . _ t . 

judgment in the ship’s action, on the ground j. Preliminary Act, 

that without such stay the defendants have to Ameadmeat.l— The defendants in a cause of 

institute a limitation of liability action, which damago applied to the court when the cause 
woirld bo emnecossary if the defendants obtained was called on for heaving, and before any ovi- 
iipgmout in the ship’s actiou._ The Alne Holme, donee had been taken, for leave to amend a 
47 L. T. 309 ; 4 Asp, M. C. 593. statement in their preliminary act, and to make 

And Hoe further, as ^to stay and transfer j similar amendment in the answer. The court 
in collisioi^ actions, XX. Collision, ante, i allowed the amendment to be made in the 
cols. 841, 853. 1 answer, but refused to allow any amendment to- 

Stay Pending Appeal.] — See The Annot Lylc.^ i ^adc in the prelinimary act. 77/^ Fm nlilancl., 

viAcif inn 1 ^l R* Adm. :3 ; L. R. 3 X. & E. 511 ; 25 L. 1. 

post, COL iUii. j , 20 w. E. 592 ; 1 Asp. M. C. 207, 4S9. 

Damage to Cargo — Staying Common Law i The court will refuse to allow a mistake in a 
, Actions.]— In an action for loss of goods shipped preliminary act to be amended, even though the 
on. board a vessel, the court refused to stay application for an ameTidmeiit be made before 
})rocqedings on the ground that the court of the hearing of the suit, and be supported hy 
admiralty had made an order, in a suit for deter- affidavit.^ Tlio Jlimndrj, 51 L. J., Adm. 56 ; 7 
y,. mining the liability of the shipowners, declaring E. B. 185 ; 47 L. T. 447 ; 30 W. R. 615 ; 4 Asp. 
that they were entitled to limited liability, and E. 595. 

ordering that all actions or suits pending mother An application to amend a mistake in a 
courts in relation to' the subject-matter of such preliminary act must be made immediately 
suits should he stopped. ' MUurn y., L. S. IK discovery, and must be supported, by 

My., 40 L. J., Ex,' I - L.,E, 6 Ex, 4,; 23 L, T. 418 ; afMavit. F/ie VoHiyern, Bwaboy, 518 ; 1 Ju T. ' 
.;'y7l9 W,AT05. . 307, ‘ ' 

Tyansfer'frdm Inferior Court — Consolidation — When Keeessary — Actions for pamage hy 

.r.,. PlainthGf.]— When an action is transferred from Collision between Vessels.”] — An action was 
E':'’''' an inferior court, and copsblMhted 'with ,a .cross brought by the owner of a barge and her eaxgo^ 
Action begun >jm IhO'h^ii'.bouftV'the^T^aintiffs;^ in,'] against the owners of a tug for negligence^ in' 





towing, in eonseqnence of which, as the plaiiitiif ! tlie particular accidents or perils. TliP. irahon 
aliegiHl. the bai'ge came into collision with | Adehtven. 43 L. J., Adni. 9. 
another vessel, and was lost with her cargo ; — ! In a cause of damage, where the evidence is 

Held, that the action was not one *• for damage | taken before an examiner, the rule applies, that 
by collision between vessels'’ witliin the meaning I if it is intended to rely upon a defence of iiievit- 
of Oi’d, XIX. r. 2S. and that the parties were not pible accident, such defence must be in terms 
required to rile ])i'eliminary acts as pi'escribed by j distinctly raised on the pleading. The E. Z., 
the rule. Aemdeong v. (rfo^elee, 58 L. J., Q. B. i L. J., Adm. 200 ; 10 L. T. 790. 

149 ; 22 Q. B. D. 250 ; 59 L. T. SOI ; 87 W. 11. ‘ 

452 ; 5 Asp. M. C. 858. Since Eules of Supreme Court, 1883.] — A 

The principle of riling a preliminary act, j statement of claim in a salvage action was drawn 
under Ord. XIX. r. 2S, applies to every divisioti , in the Form No, 6 of Aj^peiulix 0 to the Ihiles 
of the high court, and is not confined exclu- of the Supreme Court, 1888 : on morion by the 
sivdy to actions in the admiralty division. The ' defendants under Ord. X1.X. r. 7, for a further 
plaintiff had a quantity of goods on board a and better statement of claim or pniliculars : — 
baige. 4’his barge was sunk by a vessel J:)eloug” Held, that the plaintiffs most delivei* a fuller 
ing to the <lefendants. and the plaintiffs goods statement of claim, and that in salvage actions 
were damaged. Cross-actions were brought by a fuller form than that given in Appendix C, 
the owners r^f the barge and vessel respectively ; No. 5, should generally be followed. The Zv/.y, 
but these actions were dismissed, as both parties 58 L. J.. Adm."l4 ; 8 P. IK 227 ; 49 L. T. 444 ; 82 
were to blame. Afterwards an action was W. R. 171 ; 5 Asp. M. C. 155. 
brought in the queen’s bench division by the 

plaintiff, the owner of the goods, against the Admissions in.]— Where the answer does 

owners of the vessel for the damage to his goods, not deny the tiauh of the precedino- alleantion. 
The defendants requirctl the plaintiff to rile a but draws a conclusion from it, it must be' taken 
preliminary act under Ord. XIX. r. 28 Held, to admit the truth of tlie allesration. The Peer- 
that the damage sued for was ’'damage by colli- /m, Lush. 103 : 13 Moore, 484 ; 30 L. J., 

Sion” within the meaning of the rule, and that Adm. 89 ; 3 L. T. 125. 

the plaintiff must file a preliminary act, Seere^ Admission bv pleading extends to mattej’s of 
teenj of State for India, v. Hewitt, 50 L. T. 334 ; fact, but not of law. Ih. 

5 Asp, M. C. 384. i 

In an action by owners of cargo on board a Counter-claim.]— Under the Judicatixre Act 
ship that had been in colhsion against the other and rules, the defendant, where lie admits his 
ship : — Held, that Ord. XXIX, r. 30, as to filing liability for the damage <lone by a collision, but 
preliminary acts, did not apply. The John Eoi/iu\ claims ‘to have his liability limited to 8L or 15Z. 
30 L. T. 20 ; 25 W. 11. 755 ; 8 Asp. M. C. 341. pej- ton of his vessel under the Merchant >Ship- 
WT. 1 T- • ^ 1 1 . piiiR Act, 1852 (25 &. 25 Yict. c. 53), s. 54. can so 

When Opened.] relimmary acts ordered to by counter-claim instead of by instituting 

be opened m court upon examination of plain- gepagto suit for limitation of liabilitv. The 
witnesses after petition and answer tiled. (j/Jj 45 l. J., Adm. 108 ; S5 L. T. SB 3 Asp. 
The Two Trienan, Lush. oo2. q 225 - i 
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party ; new matter not allowed. The Anropti. 
1 W. Eob. 322. 

Proof secundum allegata.] — ^Where the plaintiff 
alleged that the collision was caused by the 
defendant starboarding, and it was not proved 
that he did starboard, the’ suit was dismissed. 
The Arm^ Lush. 55 ; 13 Moore, P. C. (N.S.) 198; 
3 L. T. 128 ; 8 W. ll. 567. 

Statute of Limitations.] — The Statute of Limi- 
tations must be pleaded and sentence given 
accordingly in admiralty. Barhdey v. Jlorrlce^ 
Harch’. 502. 

Amendment — Withdrawing Plea.] — Leave 
given under special circumstances to ■withdraw 
answer and plead de novo. The Cafttiglione 
and Cargo ^ 20 L. T. 180 (Irish). 


1. Particulars. 

Buies same as in Queen’s Bench Division — 
Damage to Cargo.] — The rule as to giving the 
opposite party particulars of any general allega- ' 
tion in pleadings ought to be the same in the 
admiralty as in the queen’s bench division. 
Where, therefore, in an action in the admiralty 
division by cargo owners against shipowners for 
delivery of cargo in a damaged condition, the 
statement of claim alleged that the damage was 
not occasioned by any of the excepted perils 
mentioned in the bill of lading under which the 
cargo bad been shipped, but was occasioned by 
the defective condition of the vessel, or by the 
negligence or bi'each of duty of the defendants 
or their servants, it was held that the defendants 
were entitled to particulars of the defects render- 
ing the vessel not fit to carry the cargo. The 
Morij, 51 L. J., Adm. 73 ; 7 P. D. 117 ; 46 L. T. 
757 ; 4 Asp. M. C. 537--C. A. 

Collision.] — When a ship was totally lost in a 
collision, the court, contrary to the practice of 
the court, made an order, in an action by the 
shipowners against the vessel doing the damage, 
for jiarticulars of the plaintiff’s claim to be 
delivered to the defendants. The jS\ P. Neilsen, 
34 L. T. 588 ; 24 W. E. 324 ; 3 Asp. M. C. 169. ' 

Damage to Cargo.] — In an action for damage 
to cargo, the plaintiffs are not bound to set out 
the particular acts or character of the negligence 
which caused the damage. The Freedom^ 38 
I., J., Adm. 25 : L. E. 2 A. & E. 346 ; 20 L. T. 
220, 1018 ; 18 W. E. 48. 

In action for damage to cargo, particulars of 
damage ordered to be delivered by the plaintiff, 
in order to enable the defendant to pay into 
court the amount for which be admitted liability. 
The WetteAdumi, 34 L. T. 587 ; 24 W. E. 323 ; 3 
Asp. M. G. 168. 

Action by Passenger against Shipowner.]-— In 
an action by a passenger against a shipowner for 
damages by reason of the improper condition of 
the ship and negligent navigation, an application 
for particulars of negligence refused. George v. 
Walds, 30 L.T. 60 ;/2 Asp. H. 0. 243. 


" 'rh* Inspection and Biscovery* 

; !l)e|ic>sitioni8 Beoeiver of Wreols,] 

^Depositions of master of i 


ship, the “ E.,’* in regard to a collision, had been 
taken by the receiver of wreck, and the board 
of trade refused to give copies of such depositions 
to the owners of the " R” in an action arising out 
of the collision between these vessels. Copies 
had however been obtained for the purpose of 
the action by the solicitors to the owners of the 
E.,” whose master and crew had made the deposi- 
tions. On motion by the owners of the “ P.” for 
leave to inspect and take copies of the deposi- 
tions in the possession of the solicitors of the 
owners of the “ E. ” : — Held, that these copies 
were privileged. The Palermo, 53 L. J., Adm. 
6 ; 9 F. D. 6 ; 49 L. T. 551 ; 32 W. E. 403 ; 5 
Asp. M. C. 165— C. A. 

Against Foreign Shipowners.] — In an action 
in rem against a foreign ship whose owmers are 
resident abroad, the court will make an order for 
discovery of documents against such owners, but 
will always allow a reasonable time for making 
the affidavit of documents. The Emma,, 34 L. T. 
742 ; 24 W. E. 587 : 3 Asp. M, C. 218. 

Form of Affidavit.] — To obtain discovery of 
documents, the affidavit in support of the appli- 
cation must allege some one particular document 
to be in the possession of the party from whom 
discovery is sought. The Qord,clia'^%% L. T. 776 ; 
2 Asp. M. C. 35. 

Costs of Motion,] — The court, where a motion 
is made for leave to inspect documents without 
a previous application to the person in possession, 
will condemn the party moving in costs of the 
motion. The Memi)hu, L. E. 3 A. & E. 23 ; 21 
L. T. 727 ; 18 W. E. 74.' 

Compromise — Actions by Cargo Owner and 
Shipowner,] — In an action by the owner of cargo 
against a shipowner, he alleged damage in con- 
sequence of a collision with another ship, caused 
by the defendant’s negligent navigation. A 
compromise of cross-suits in the admiralty court 
in respect of the collision had been entered into 
by the respective owners of the two ships : — 
Held, that the plaintiff had a right to inspect 
the terms of this compromise. Ilutohinson v. 
Glocer, 45 L. J., Q. B. 120 : 1 Q. B. D. 138 : 33 
L. T. 605 ; 24 W. E. 185.' Affirmed, 33 L. T. 
834 ; 3 Asp. M. C. 120— G. A. 

Court will examine Documents,] — Upon an 
application for inspection of documents, the court 
will order them to be brought into the i^egistry, 
and after perusal of them decide whether or not 
the application should be granted. The Mac- 
gregor Laird, 36 L. J., Adm. 10 ; L. E. 1 A. & E. 
307 ; 15 W. E. 262. 

Private Documents,] — In a suit for damage to 
cargo, it is no answer to a claim for production 
of letters with reference to the shipment of the 
cargo that those letters disclose the private secrets 
of their owners. The Bon Franelseo, Lush. 468 ; 
31 L. J., Adm. 205 ; 5 L. T. 466. See also Case^\ 
cols. 998, 1317. 

Damage to Cargo — Documents shewing Dnsea- 
worthiness.] — In an action for damage to cargo 
through the ship’s unseawortliiness, copies of 
surveys, average statement, shipwright’s bill for 
repairs and captain’s protest, ordered to' be pro- 
duced for inspection by the plaintiff, Daniel v. 

716, .V, 1.', / . 
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Possession Suit — SHp Papers,]- 
possession the court of aclmiinlty had 
compel production of the ship’s" 
would not order production ex 
cause, or on an ex i>arte affidavit. 

1 w. itob. i(u;. 
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■In a suit of the objection, an<I granted the apiylication. The 

^ L, B. S A. & E. 148 : 23 L f 747 • 

s ; but it 19 W. R. 304. ’ ' » 

x; ^^7 power to order interroo-atories 

JheLn.vtamK to be administered to a defendant before the 

r of , petition. The Jhirnio, 28 

False Representations as to SMp—Passenger ^ 

induced to take Passage.]— In an action for ^ cause of collision was instituted in 

making false representations respectiiui- a shin against an owner of a ship, and he 

whereby the phiintiif was induced to take a ® appearance, alleging himself to be 
passage in her, and wa.s afterwards obliged rwitli ?? owners” of the 

•other passengers) to leave her, insi)ectiou wa.s allowed rntm-ogatories to be 

refused of letters written by other iiasseiigers to ^ plpntifi to him for the 

the defendants : also of letters of the captain to nlnf? ‘Gaining the ownership before the 

the defendants, written after the plaintiff MUhe ^f* . 

shi}). touching the plaintiff leaving the ship ; also ^ i niterrogatories to be 

•of letters to the defendants, who were agents for accordance with the prac- 

the ship, from the owner written after the plain- oJJ'1 of equity than of common law : 

tiff* left her. Biehardsy. GellatleiL L. E. 7 0 P . the^ principle by which the court will be 
127 ; 26 L. T. 425 ; 1 Asp. M. C. 277. ’ * ’ is, that the interrogatories should be 

^ fide to .support the case of the 

luspeetioa of Ship by Trinity Masters.] Party seeking to administer them, and to favour 

Before the hearing of an action an application ^ <^<^mplete inquiry into the truth of the issue 
•was made under 24 Viet. c. 10, s. 18, by the the court has to decide. The Mani or 

plaintiffs, that two Trinity masters should inspect fin K- 2 A. & E. 

the lights of the defendants’ ship Held, that ?* 5 17 W. R. .5r3l. 

the application jwas premature, and ought to be + f objection by a defendantto interrogatories 
refused. The Victor Covaeerich, .54 Adm. In a cause of posse.'^sion, that his answers 

48; 10 P. D. 40; 52 L. T. 632; 5 Asp. M. C I? might subject him to I'lenalties under 
II7 • the foreign Enlistment Act .--Held, that the 

The court has power to order an inspection of should be administered, but that 

a vessel by Trinity masters, and wnii direct that f defendant stated upon his oath 'his belief 
they be attended by the proctors, and a viewer answer to any particular iuteiTOgatory 

on behalf of each party. The Ge?yimoim'H7 L J subject him to such penalties, he should 

Adm. 59 ; ly L. T. 20. *’ not be compelled to answer it. Ih, ’ 

An inspection to ascertain whether the liffiits , action against a shipowner for non- 

carried by a ship were such as the regniatTons interrogatory as to whether the 

require, ought to be made at night, JMrhmu 

Genm/Hia, 2i L. T. 44-- P. C. •* 3 Asp. 

^ In an action for damage to cargo the defendants, 
n. Interrog-atories. shipowners, refused to answer interrogatories 

Striking Out.] — Interrogatories relntina they had no personal 

he circumstances of the collision will not be tlie detopf tacts inquired about, namely, 

itruck out as scand^dou,. 0 / ZkaVuaWe ov K he bl ^ 

vexatious, becau.se the information snno-hi tn ' 7- i h Anat it the iriturmation had 

I? ® 

In an ac«on of dainage by collision, interro- ’ ZZol m ' 

atones which seek to obtain information given coi. JJb, 

•i the preliminary act of the party interrogated 

re inadmis.siblo, and will be struck out on the Assessors. 

p® “ n, Assessors.]-The duty of 

r C I‘^5 ’ ^ Trinity masters, sitting as assessor, is to assist 

tCa T 1 i.- y the judge in questions of nautical skill. Incase 

The plaintiffs applied for leave to deliver of a difference of opinion between the iudo-A 
rtie defe,,dant, stating, i„ the assessors, the SVZ at 1 ^ 
nt die df-i,rLZ“r fit ZV “Poa any inferences which they may diZ from 

7ive motif 1 1 * evidence, esoept they accord with his own 

f, Z'"®* ™ T It is the duty of tfieiudOTtodeZrtLZeon 

■IS bobT sought, and that there his own lesponsibilitT. TIw llajiita ChaHa 2^ 

as a good cause of action upon the merits. L. T. 512 ; 1 Asp M-Q 133— P 0 
he mterrogatones asked, whether any and what The fudgment is that of the iudee -ind he mo v 
in^oMhVtife” ¥ the cause were in -posses- decide 'in accordance with the^’adyice of one cir 

m of the defendant., Ihe defendant opposed more of the assessors or not as he thirikQ'fit 
le application upon the ground that the court The PJdlotawe, 37 L T 540 -’b Asd M ’ 

ight not to grant leave to deliver inteiToga- 4Asp. M 0.321 * * ^12 , - 

Nauticalassessorssummonetl under the Countv 

• ly the plaintiffs of their belief that Court Admiralty dirn^icttoiL Act 1868 to -itAnd ' 

vvbic ciitKiea, was m the possession or county eburtiude'e are nre^A-nt vnArAi^tT 

wer of the defendant. The coul.t overruled the - 


Kpfl 




assessors, be is bound to decide in accordance 
with his own opinioin The Beryl, 53 L. J.. 
Adm. 75 ; 9 P. I). 137 ; 51 L. T. 554'; 33 W, 

191 ; 5 Asp. M. 0. 321— C. A. S.P., The Alfred, 
7 Kot. of Cas. 354. And see The Fred, infra. 

The judge decides questions of fact ; function 
of nautical assessors in admiralty. The Jamea 
irrtff, 2 W. Bob. 271. 

Evidence — Matters of ISTautical Skill — Trinity 
Masters.] — In admiralty actions, where the court 
is assisted by nautical assessors, evidence as to 
matters of nautical skill and knowledge is not 
admissible. The Assi/rian, 63 L. T. 91 : 6 Asp. 
M. C. 525— C. A. S. P., The Klrhy Hall, 52 
L. J., Adm. 31 ; 8 P. D. 75 ; 48 L. T. 797 ; 31 
W, E. 658 ; 5 Asp. M. 0. 90. The Earl Spencer, 
L. E. 4 A. & E. 431 ; 33 L. T. 235 ; 3 Asp. M. C. 
4— C. A. Affirming 32 L. T. 370 : 23 W. E. 
661. The Ami and Hary, 2 W. Eob. 189. The 
Iro, 1 Spinks. 184. The Sir Itohert Feel, 43 
L. T. 364; 4 Asp. M. C. 321— C. A. The 
Nimrod, 14 Jur. 942. 

Where in a damage to cargo action the judge 
found on the advice of his assessors that all 
screw alleys, however well made, may emit 
smeUs which may damage sensitive cargo stowed 
in the vicinity, the court of appeal, being assisted 
by assessors, refused to allow the appellants, the 
shipowners, at the hearing of the appeal, to call 
evidence to shew that the particular screw alley 
did not emit a smell, on the ground that it was a 
question of nautical skill. The Assyrian, 63 
L. T. 91 ; 6 Asp. M. C. 525. 


p. Evidence. 

Examination of Witness before Examiner- 
Correction of Transcript — ^Application to take off 
Eile — Costs.] — If, after filing in the admiralty 
registry the transcript of the shorthand notes 
of the evidence of a witness taken before an 
examiner, a mistake is discovered to have been, 
made by the shorthand wj’iter in transcribing his 
notes, application should be made by the party 
grieved to the court for an order directing that 
the transcript be taken off the file and returned 
to the examiner for amendment, and the costs 
therebv incurred will be costs in the cause. The 
KimUford, [1891] P. 219 ; 64 L.T.352 ; 39W.E. 
559 ; 7 Asp. M. 0. 33. 


Evidence in Prior Suit when Admitted.] — The 

court cannot, except by consent, order that 
evidence in 03ie suit that has been heard, shall 
be admitted as evidence in a subsequent suit. 
Two suits iu rem by the owners of two ships 
which came into coilision were instituted, and 
judgment had been given. An application that 
the evidence in those suits be admitted in a suit 
in personam by the owners of cargo on board of 
one of the ships was refused. The DemefriH.s, 
41 L. J., Adm. 69 ; L. E. 3 A. & E. 523 ; 26 L. T. 
324 : 20 W. E. 761 : 1 Asp. M. C. 256. 


Assessors Disagreeing.] — Semble, that where 
two assessors disagree, the court can call in a 
third, and, after submitting the evidence already 
given to him, have the case re-argued before the 
three assessors. The Philatame, supra, col. 998. 

Engineer Assessor.] — In an action of wages 
which involved questions as to the state of 
machinery of a steamship, engineer assessors 
were summoned to assist the court. The Alarim, 
50 L. J., Adm. 33 ; 29 W. E. 580. 

Inspection by Trinity Masters — Beport.j — 
Where Trinity masters are desired to inspect and 
report to the court, their report may include all 
matters in their opinion affecting the merits of 
the case. The Marathtm, 40 L. T. 163 ; 4 Asp. 
M. C. 75. 

Admission of Plea— Attendance of Assessors,] 

— Application for attendance of Trinity masters, 
upon a question as to the admissibility of a plea, 
refused. The Vargas, 15 Jur. 710. 

Advice as to Entries in Log,] — ^Trinity masters 
called in to advise as to the 'effect of entries in the 
log-book as to the ship’s course and probable 
destination. Th^ FAimrd, 4 Q, Eob. 68. 

Appeal — Seasons of Bautioal Assessors.] — 

Bee The Bmuhee, infra, col 1012, 

tb’ Advise ’ only when . Eefues ted,] .Trinity 
naasters advice the court- when, requested, and no 
more. $ W. 


Admissions in Pleadings.]— When the defen- 
dant admits all the facts pleaded in the statement 
of claim in a salvage action, the plaintiff will 
not be allowed to call evidence except by per- 
mission of the court, and on special grounds. 
The Ilardwich, 53 L.' J., Adm. 23 : 9 P" D. 32 ; 
50 L. T. 128 ; 32 W. K. 598 ; 5 Asp. M. C. 199. 

Letter of Captain to Owners.] — A letter written 
by the captain of a ship to his owners is admis- 
sible iu evidence against the owners ; though all 
the statements contained in the letter may not 
be evidence. The Soliuai/, 54 L, J., Adm. 83 ; 10 
P. D. 137 ; 53 L. T. 680 34 W. li, 232 ; 5 Asp. 
M, C. 482. 

Engineer’s Log.] — In an action of damage the 
engineer’s log is admissible as evidence against 
the shipowner by whom the engineer is employed. 
The Earl of Dumfries, 54 L. J., Adm. 7 : 10 P. 1). 
31 ; 51 L,‘T. 906*: 3.S W. E. 568 : 5 Asp. M. d. 
342. 

Eejeotion of Evidence — ETew Trial.] — See The 
Sir Bohert Feel, post, coL 1014. 

Beferenee — 0ross*Examinatioff of Deponents] 
— Under Ord. XXXVII. r. 2, which enables tiie 
evidence in references in admiralty actions to be- 
given by affidavit, it 'is in the discretion of - the 
registrar to refuse if he thinks fit to give weight 



to sncb evidence unless and until the deponent utmost possible" diligence. An application to 
has been cross-examined on his affidavit, and alter a decree iive mouths aftei* the decree was 
where the deponent is a party to the action, he made was rejected. The OHent. 30 L, J., Adm. 
may, though resident abroad, be required to 10 ; 21 L. T. 7f>2. 
attend in this country for such cross-examina- 
tion. The Part Hum, 57 L. J., Adm. 13 ; 13 P. D. * Amount for which Damage Suit entered in- 
10; .>S L. T. 02; 86 W. E. 70-1; 6 Asp, M. G, creased.] — An action for damage had been 
249. entered in a sum which was subsequentiy found 

to be insufficient to cover the damages; an 
•- Extra Articulate Evidence — Application to appearance had been entered, but no bail given, 
strike out.]™ln. a ])roceeding by plea and proof and the ship had not been arrested. Motion to 
each party has a right to have extra articulate increase the amount granted. 27/e Flonvice 
evidence struck out at the hearing or previously. Xujhthujale and The Mmuider, 2 Br. & iuish. 
The yeptnnuH, G W. E. 262. 29 ; 1 Moore, P. C, 68 : 6 L. T. 400, And see 

supra, cols. 851, 97(h 

../•Eules of, in Admiralty.] — The rules of evi- 
dence as to what is admissible wore not always Prseeipe.] — In a cause of collision after their 

the same 11 the admiralty and common-law vessel had been arrested and released on ball, 
^courts. The PeerleHH,Jum\\. %Q. the defendants admitted their liability and con- 

sented to a reference. The* court afterwards, 

On Appeal from the Eegistrar.] — On an under special circumstances, granted leave to the 
appeal from the registrar new evidence is admis- plaintiff to amend the prmcipe to institute, by 
•sible. The IronnuiHtei\^ S\vabe;yq 441. And see increasing the amount in which the suit was 
The Thuringia, The Newport, infra, cols. 1005, instituted. The Jolumnea, 89 L, J., Adm. 41 ; 
1006. L. R. 3 A. & E. 127 ; 23 L. T. 26. 

^ , . „ « 1 r. . In ].)rmci])e to institute the cause the plain- 

Questions of Seamanship. J See c. Assessors, stated the suit as one of damage to cargo, 
supra, coi. 9JJ. affidavit to lead warrant alleged that 

,-Ia Defeixlt Snits.l-See 7/. Default I^bo- they l^acl sustainecl daniage by 
CEEDINGS, supra. COL 987; The. Speeo E^pexito. “d breach of contract. After the arrest of ho 
coi 988 ' ^ ^ . ship, and appearance entered on behait or her 

owners, leave to amend by striking out of the 
/On Appeal.]— See and cases, post, prmcipe to institute the "'words ‘^ damage to 

col. 1013, and The Phideanmv. ante, col. 634 (as cargo,” and sul^stitutiiig the words “ breach of 
to the value of salved ship) : The Eclipse, post, and breach of contract on the part of the 
col. 1016 ; The Easy Bee, post, col. 1016. master and crew,” granted on payment of the. 

costs occasioned by the misstatement in the 
:/In Collision Actions.]— xSWj ante, cols. S47, seq. prmcipe. The Princess Biryal, 39 L. J., Adm. 29 ; 

L. E. 3 A. & E. 27 ; 22 L. T. 29. 

q. Consolidation. prmcipe to institute an action having been 

by mistake entered in a smaller sum than that 
\ Reference to Registrar.] — The court will, intended, the defendant's ship was arrested and 
where it is convenient to do so, order one of bailed in that sum. On the mistake behig dis- 
sevcral consolidated causes to be referred to covered before the hearing of the cause, the court 
the registrar separately. The Helen 11. Cooper, gave permission (on payment of costs occasioned 
L. E. 3 A. k, E. 339 ; -io L. J., Adm. 46. by the mi stake) for the prmcipe to lie amended, 

, and the ship to be re-arrested. The Hero,, k. 
After Judgment.] — \\hen p.Tdgmoiit has been 447 • 13 it. 927. 

given in one of two suits, the court cannot order ’ ’ 

the two suits to be consolidated. The iJemetrins, Amendment of Title of Action— ISTecessaries or 
41 L. J,. Adm. (>9 ; .L. E. 3 A. & E. 528 ; 26 L, T. Repairs.] — xV suit instituted as for necessaries, 

824 ; 20 W. E. 761 ; 1 Asp. M. C. 251. i-eally in respect of repairs : the title must 

, TTi. J.* J, T rm , -n • J.1 be amended. The Ehipioith, 10 Jur. (isr.s.) 445 ; 

.Discretion as to.]— The court will, in the i a 43 ^ » 

■exercise of its discretion, make such order for ■ 

consolif.latiou as it considers will meet the justice- Amendment of Decree.] — See The Georg, ante, 

-of the case, and protect the interest of the col, 683 ; post, col. 1022, 

suitors. The Vildomla, The Emerald, The 

Rafellito, The Toiler, 42 L. T. 95 ; 4 Asp. M. 0. s. Jury. 

Trial by Jury — Discretion.] — The plaintiff in 
Refusal of Consolidation Order before Service an action in rem for disbursemeuts in the [jrobate, 

of "Writ.] — The court wdll refuse to consolidate divorce, and admiralty division, applied for an 

crjss-actions of damage in personam where there order that the action should be tried^ by a judge 

has been no service of the writ in .the principal with a jury: — Held, that Orel. XXX\ I. r. 6, 

action. The IleUnslea, The Catalonia, 7 P. D. gives no absolute right to a jury in actions which - 

57 : 47 .L. T. 446 ; 80 W. E. 616 : 4 Asp. M, 0. 594. before the passing of the Judicature Act, 1878, A ...: 

would have been tried w.ithout a jury ; that the .. 
In Salvage Suits.] — See The Strathga^rry" ?imi case fell wdthin Ord. XXXVI, rr. 4 and ,7a, and •' 
■cases ante, col 668. ' that the judge had a discretionary power; only, 

to allow trial by a jury. The Temple Bar, 55 
^ Adm. 1; 11 P. B. 6 ; 53 L. T. 904; 34 - 

; , r. Amendment of Proceedings. E. 68 ; 5 Asp, M. C. 509— C., A.. ....y.- 

'Error in Decree,] — To entitle a party' to,, ' . -.v-- * 

dineiid 'an error in a decree, the mistake should • Rawer S. 61, 

be broitght to the notice of the court with'the Admiralty -Ootirt-' is no 
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3S of Money paid into court in a wages suit not 
jury, paid out until conclusion of the suit. The seamen 
: continuing to claim a larger sum, motion to pay 
out refused. The Annie Childs, Iju^ih. 

The 

/ Tender in Salvage Suits.] — Sec ante. col. 669., 

_ ■■ . Flea of' Tender without'Fayment^'int'O'vOourt,]'”-^ 

,Is bad. The KaAUUjth^ 54 L. J.. Adm. tJB ; 10 
■ P. D. 41 ; 52 L. T. 392 ; 33 \V. II. 786 : 5 Asp. M. G. 
364., 

t. Right to Begin. 

„ Proceedings in Actions — Various. 

Collision.] — Where it appeared on the plead- 
ings in a cause of damage bv collision that at Repairs to Bamaged Ship— Bankruptcy of 
the time of the collision the plaiiitifi’s vessel. Shipowner— Money in Court in Collision Suit.]— • 
a fishing smack, was i-iding attached to her ^^Tierein the registrar s report in a collision action 
nets, and stationary, with a single white light it appears that the claimant claims (inter alia) as 
exhibited, but one of the charges made against of daniages the cost of repairing his ship, 
her by the defendants in their answer was that ^ot paid the shipwright, and has since 

she improperly neglected to exhibit the lights fiie repairs were effected become insolvent, and 
required by the Sea Fisheries Acts, 1868, two registrar allows such item, the court has no 
lights, one above the other Held, that as it power to do anjdliing to ensure the money being 
must be implied that the neglect to exhibit such over by the claimant to the shipwright, and 
lights contributed to the colli.sion, the plaintiff will not retain the money in the registry until the 
ought to begin. The JBoftle Imp, 42 L. J., Adm. claimant has given satisfactory evidence that he 
48; 28 L. T. 286; 21 W. R. 600; 1 Asp. M. C. has paid the shipwright. The Endeannn\m h.T. 
571. 840 : 6 Asp. M. C. 511. 

Ill a cause of collision, where the defendants 

plead inevitable accident alone, it lies upon the G-arnishee Order.] — W here the proceeds of a 
plaintiff to shew a prim^ facie case of negligence are in court, effect will be given to a prior 

against the defendants, and the plaintiffs must so as to give effect to a garnishee order, 

therefore begin. The Abraham, 28 L. T. 775 ; Tavis, L. K. 2 A, &: E. 1 ; 17 L. T. 

2 Asp.M.C.34. 1^1. 

In a cause of damage the defendant, by his 

pleading, made no charge of negligence against Biscontinuance.]— The plaintiffs in an action of 
the plaintiff, but denied generailv the averments co-ownership having obtained an order I'equiriug 
in the petition, and pleaded inevitable accident : defendant to deliver up the certificate of 

—Held, that the plaintiff ought to begin. The I'Ogistry of the ship to them, before delivering a 
JBenm-ore, 43 L. J., Adm. 5 ; L. E. 4 A. & E. 132 ; statement of claim wholly discon tinuedtho action 
22 W. E. 190. ’ without leave of the court. The defendant there- 

in a damage suit the practice of the coui-t applied to have the action dismissed with 
requires the plaintiff to begin, notwithstanding costs .-—Held, that the action must be dismissed, 
that the defendant raises no other defence than ‘^^d that, under Ord. XXIII. r. 1, he was entitled 
that of inevitable accident. The Otter, L. E. 4 of right to all the costs of the action. The St 
A. & E. 203 ; 30 L, T. 43 ; 22 Wh E. 557 ; 2 Olaf, 46 L, J., Adm, 74 ; 2 P. I). 113 ; 36 L. T., 
Asp. M. C. 4. 60 ; 3 Asp. M. 0. 341. 

Salvage.] — ^Where there are rival salvors the Re-hearing.] — The admiralty court had a dis- 
salvor who first enters his suit ha.s the right to cretion as to allowing a re-liearing ; but it would 
begin, unless special circumstances are shewn, only allow it upon fraud or its equivalent being 
The 3Im‘oc{w, 24 L, T. 598 ; 1 Asp. M. C. 46. shewn. 2Bie Fortitndo, 2 Bods. 58, 70. 

Scotch Law — Arrestment — Bottomry Bond- 
u. Tender. holder — Priority.] — 8ee Manh'uuj v. Todd, 8 Ct. 

of Sess. Gas. (3rd ser.) 914 ; X. Bottomry, supra„ 
Effect of.] — A tender in admiralty admits that coi. 217, 
something is due to the plaintiff. The Poremnne, 

1 Hag. xidin. 378. Foreign Enlistment — Indemnity for Beten- 

tion.] — An application to the court of admiralty 
Payment out of Court.]— Rules of the supreme intlemnity by the crown for detention of a 

court, Ord. XXII. rr. 1 and 2, do not amffy to ^ 34, should be 

the practice of the admiralty division as to tender Great 

by act in court. Where a collision action is 2b L. T. 201 ; 1 

settled upon the terms, that the defendant shall 

3>ay to the plaintiff a specified percentage of his Third Party Procedure — Collision.] — Bee 
damagas, and the defendant pays intO' court a SplUer v. Brhtol Steam Ahevlg at Um O/., supra, 
sum which by notice, filedmn court, bei^tendera col 552 ; The Caitdmrn, supra, col, 758 ; The 
to the plaintiff in satisfaction of his claim, in Putnea, supra, coL 668: The ileim€ard,m.i)m, 
the event ot such sum exceeding that which the eol 958 ' 

xegistrat hnife. ;toV'-he'cIue;tp' the'plalff^^^ * * 

:ch^imges andinterest# tho defendant Is hntitlecl Action in, rem — notice of Action-rOity , of 
to- the balance. \ Tkf Adm* IST,; BuMin Steam Packet Company.j’^Byi) & if 

111^943 1^4! ;0 WvB* 4, ch* 0*, s, 8, .no action shall be brought in 

M* . yvA* ^ , v^,.,|the CIty'bf Hpbliii Steam Packet Oompahy 



1005 SHIPPING — XXVI. Admiralty Laiv and Practice. 1006 

be liable for any damage to any ship against the fishing ground before the close of the fishing 
such company, unless one month’s notice in season. In an action of damage iiistitiued on 
writing shall have been gi rcn to the company : — behalf of the owners of the brig against the bar. pie, 

Held, that the word “action” in s. 8 did not the court pronounced the barque solely to blame 
apply to an action in rcm. The Loiujford^ 58 for the collision, and referred the question of 
L. J.. Adm. 85 ; H P. D. 34 ; GO L. T. 373 ; 37 damages to the registrar and merchants. At the 

W. R. 372 ; G Asp. M, C. 371-— G. A. refei-ence the plaintiffs claimed l,20oZ. fordemur- 

rage of their vessel from the date of the collision 
Affidavits — Adj ournment of Motion. ]— The to the 26th of August, 1881, the date of her return 
adjoiirainent of the hearing of a motion for the to the hshing ground ; and of the amount so 
convenience of counsel docs not preclude the claimed, the registrar, by bis report, allowed the 
parties making the motion from filing and using plaintiff’s 8807. as the loss sustained by the inter- 
a further affidavit. The Thnr'uiffia, 41 L. J., ru})tioii of their fishing. The defendants moved 
Adm. 20 ; 25 L. T. 605 ; 1 Asp. AI. C. 166. the court in objection to the report : — Held, that 

the motion must be dismissed. The RlseJyto, 52 
Parties— Minor.] — A minor sues by proxy. L. J., Adm. 46 ; 8 P. D. 300 ; 48 L. T. 009 ; 31 

The Albert Cronb\j, Lush. 44. W. R, 657 ; 5 Asp. Al. 0. 93. 

Upon appeal from the report of the registrai' 
Assignment of Cause of Action.] — In a suit and merchants, the court will not admit addi- 
for building and equipping a vessel the clefen- tional evidence unless satisfied that such evidence 
dant pleaded ihat the plaintiffsbclaim vested in could not by proper diligence and application 
their trustee under a composition deed; and have been produced before the registrar and 
the plaintiffs in their reply alleged that they merchants. The TlmrlnffUi^ 41 L. J., Adm. 20 ; 
assigned the causes of action before the execution 25 L. T. 605 ; 1 Asp. AI. C. 166. 
of the deed, and that the suit was brought in An affidavit in support of a motion foiv leave 
their names as trustees for the assignee : — Held, to produce further evidence, where the object is 
that the assignment of the causes of action carried to vary the evidence already given, should be 
with it all rights of action, which though inchoate clear and precise as to the witnesses it is pro- 
at the time might subsequently become complete, posed to call, and the nature of their testimouv. 

The Wuqr L* P- 1 A. & E, 367 ; 16 L. T. 854. Ih, 

An affidavit of a witness, who is not rendered 
■Winding up Company — Enforcing Lien.] — The for cross-examination, and who deposes to a 
proper mode of enforcing a maritime lien on a fact material to the inquiry before the registrar 
vessel belonging to a company which has been and merchants, should be filed before the hear- 
ordered to be wound up, is by a proceeding in the ing. Ih. 

winding-up, and not by a ju'oceeding in rein in On an appeal from a report of a registrar and 
the admiralty court. Austndiu. Direct Steam merchants, new evidence is admissible. The 
Kavlgation Co.. In re, Balter, Ex luerte. 44 L. J., Eemport, Swabey, 317. S. The Ironmader, 

Ch. 676 ; L. R.20 Eq. 25. ' Swabey, 441. 

When a cause has been referred to and heard 
In Damage to Cargo Actions.] — See ante, cols, by the registrar and merchants, it is competent 
550 seq., 968 seq. to the judge, in considering the report thereon, 

in his discretion, to admit fresh evidence. H.M.S. 

In Collision Actions.]— XX, CoLLisiOie. Flylru/ FUh, Br. & Lush. 436 ; 2 Aloore, P. 0. 

' „ , . . ■ ^ (N.S.)’ 77 ; 34 L. J., Adm. 113 ; 12 L. T. 619— 

In Salvage Actions.] — XYIII. Salvage, 

In a cause of limitation of liability arising out 
w. Reference to Registrar. a coUirfon, where, the fund in ‘court being 

insufficient to satisiy the claims against it, a 
In what Cases.] — It is not an inflexible rule of reference has been made to the registrar and 
practice that all questions of damage should be merchants to assess the damages as to time and 
I'eferred to the registrar and merchants. There- rate, the court will review the registrar’s report 
fore when the question of consequential damages and correct it, if it should appear that any 
was distinctly raised by the pleadings, and the portions of the report are founded on what 
court, assisted by Trinity masters, was admit- the court deems to be an erroneous view of the 
tediy the best tribunal to determine the issues evidence. The City of Buenots Ayrea, 25 L, T. 
so raised, the court ruled that evidence with 672 ; 1 Asp. AI. G. 169. 

respect to such issues might be given at the Onappealfromthereport oftheregistrar,dis- 
liearing, and that it Mmiild itself decide them, and allowing a claim for total loss in a cause of 
not refer them to the registrar ancl merchants, damage by, collision : — Held, that the master of 
The MaUl of Kent, 50 L. -J.. Adm, 71 ; 6 P. B. the plaintiff’s vessel was not justified in abandon- 
3 78 ; 45 L. T. 718 ; 29 W. Ill 897 ; 4 Asp. Al. C. ing her after the collision. Report confirmed 
,476. with costs. The Thurhiyui, il Ij. 3., Aiim. 

A reference will not be ordered when the court 26 Ij. T. 446 ; 1 Asp. AI. G. 283. 
can itself satisfactorily dispose of the question. Report of, registrar amended oh motion by 
The Fleonore, Br. & Lush. 185 ; 33 L. J., Adm. adding items for which no vouchors had been,-; • 

19 *, 9 L. T. 397 : 12 W. R. 218. produced at the reference. The Fnglmhman^ 38 t . 

1 ' ■ I. L. T. '756. ^ “ A ' , ■■ 

Objections to, and Appeals from, Report.] — ^A On appeal from a report of the registrar and 

-French fisning brig of 142 tons, employed in the merchants, no .objection can be made before the t 
cod fishery off the'banks of Newfoundland, came court to an item which was not questioned before ' 
into collision on the 6th of July, 188L with an them. Lush. 190; 30 L, 

Italian barque, and ill consequence of the colfistoh Adm. 137 ‘ V ' .y , 

was compelled to put into port for repairs, but, An objection to, the .registrar’s report cannot • 
her repairs haTing been completed, returned to be heard '.bn 'inbtioni’ except b^'hoiisent* ' flmf'fp 





1007 SHIPPING— XX\a. Admiralty Lem and Pmctice. 1008 

Edmond ^ Lush. 211 ; 30 L. J., Aclm, 128 ; 2 L. T. applies only as between claimants in pari condi- 

521. tione. The Marldand, L. E. 3 A. & E. 340 ; 24 

In an appeal from his report, the court will L. T. 596 : 1 Asp. AX. C. 44. 

not allow a party to set up a case which he 

did not endeavour to establish at the reference. Yarying.] — ^lYhere in a suit in rem, a decree 

The Glenmanna^ Lush. 115. has been made per incuriam for the payment of 

The court will not interfere with the report of money out of the proceeds in court to satisfy the 
registrar and merchants, unless it is fully con- claim of the plaintitf, the court may, before the 
vinced that they are in error. The Clyde^ money has been paid, revoke or vary the decree. 
Swabey, 23. Ih. 

— Under Ord. Eescindiug or Setting Aside.] — Fraud suffi- 
i.XX-V lI. r, 2 which enables the evidence in gjejn. aside in the court of admiralty the 

references m admiralty actions to be given by fiegrgg of a competent court of vice-admiralty, 
aftdavit it is in the discretion of the registrar to pg pMouring the decree. The 

refuse, it he thinks tit, to give iveight to such j^stinL 6 L. T. 553. 
evidence unless and until the deponent has been * ' ' 

cross-examined on his affidavit, and wliere the Sy Consent.]— Final as well as interlocntory 
dej.ioiient is a party” to the action, he may, though orders mav be obtained by consent, 

resident abroad, be required to attend in this ^yippout an order of the judge in person, but the 
wmtry, tor such cross-exammatimi. She oo^-isent must he express. The Jhienos Ayres^ 
PuThnun, {)7 L. 3., Adm. 13; 13 P. D. 16; 58 17 -w/E. o27. 

L. T. 92 ; 3t> "VV. E. /04 ; 0 .Asp. M. C. 249. court refused an application to rescind a 

.r,., n decree pronouncing for the validity of a bottomry 
Eeport referred hack for further Evidence.] founded upon an affidavit* by the defen- 

Eeport of registrar referred back for reconsider- solicitor that there was a eood defence on 

ation for the production of further evidence, the merits, the decree having been pronounced 
applicant paying costs of previous reference and consent of the defendants. The Glen- 

application to refer back. The MatchletiS, 10 Jur. ^ ^2 ; 11 W. E. 685. 

1017. ’ ’ 

Objection to Eegistrar’s Eeport. ]—Where an ^ Amendment of.] — See The Georg, ante, col. 
action is instituted in an admir;dty district <^33. 

registry bv part owmers of a ship against the 2 .- t mi i i 

niLaghig oilier for mi account, and the writ Execution,] - Ine admiralty comt has no 
claims all account under Onl. III. r. 8, and an 1’°"^ of levying execution upon a defendant s 
order for the eiiiig of the accounts is made under saasty the ludgiucnt of 

Orel. XV. r. 1, .and the account is proceeded with *1® A, % I'A \ '.F v- 7 

pursuant to order, and the district registrar It’?' P?-' " -1 • J^<rt sm. 21 & .-o Vict. 

reports thereon, such report is to be treated as 
the usual report in an admiralty court action, and 

if the defendant seeks to take objection thereto, Interest on Damages.] — In an action in the 
he must do so according to the provisions of admiralty division, which could not, prior to the 


In Collision Actions.] — See ante, cols. 719. 
853 et seq. 
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5 to It is in the discretion of the coin-t to iillovv tlio 

:ed upon, except that in the mate of a foreign vessel, though not tlomieiled 
in rein the point adjudicated in England, to ^ prosecute an action for wjuics 
:ays as to the status of the without giving security for costs. Thr. Son 
against all the world as to ' ltlntr(h\ 19 h. J., ^tlin. 2S ; 5 P 1) p'>i • P> 
s hi rhe^ ease of a judgment ; L. T, 32 : 28 W. 11. 131 ; I Asp. 'll. C. hi ' 
oint adjudicated iijion. not i Where, in a suit against the owners of a 
.tiis of t]ic res, is only con- ' foreign vessel for damage done in collihicai. the 
pmties o]‘ piivies,^ JJallan - 1 owners had filed a petidioii for a limitation of 
{>i> L. 616 ; [1896] , their liability, the court ordered them to nive 

T. 95 : 45 W. It. 70 ; 8 Asp. I security for** costs. The Wild Ba/ufcp. Liish. 
And see Ctodn'Kxnc v. Imrie. | 553 ; 31 L. J., Adm. 206 ; 6 L. T. 364.' 

I Foreigners resident out of the jurisdiction 
i who have intervened as defendants in an action 
; of collision in rein instituted on behalf of foreign 
rrity for Costs. | plaintitTs by whom security for costs has been 

^ . T. tTr, . ; P^'cn, must, if they seek relief by wav of coun ter- 

ter-claim Bail.j here in | claim, give security for the whole costs of the 
le shp) proceeried against is : action. The Julia FUiee, 2 P. I). 115 ; 36 L. T. 
he plaintiffs do not require 257 : 25 W. 11. 756. 

le defendants cannot compel In an action and cross-action, if the iiro- 
give security to answer a ceediiigs are in iiersonam, and the shin has not 


Foreigners.] — In a suit instituted in 4501. for 
recovery of wages by (xerraan seamen against a 
Herman shi}), the court ordered the plaintiffs to 
give security for costs. 27/r Zufall^ 44 L. J., 
Adm. 16 : 32 L. T. 571 ; 23 W. E. 328 ; 2 Asp! 
31. 0. 5S9. 

Whore a plaintiff has recently executed a deed 
of assignment of all his property, he will he 
rc'.juired to give security for the costs of suit, 
unless he satisfy the court that he is solvent. 
The Lahe Metjantic., 3<) L. T. 183 : 8 Asp. 31. C. 
382. 

A defendant is not boTind to give security for 
■costs, even though, from the circumstances of 
tlie case, it may happen that the burden of proof 
•of the issues in the case lies upon him. Ih. 

Plaintiffs beyond the jurisdiction of the court, 
in a cause of possession, though liable to give 
■security for costs, will not be required, as a 
.general rule, to give security for damages. The 
J/artf or Ale:mndra, L. E. 1 A. & E. 335 : 16 
L. T! 98. The Peri. 32 L. J., Adm. 46 ; 8 Jur. 
<N.s.) 1230 t 11 W. E. 44. 

The master of a foreign shi}:> suing for his 
wages will be required to give security for costs. 
The 'Franz et FUze. Lush. 377 ; 5 L. T. 290. 


; 23. Appeals. 

i 

I a. To Court of Appeal. 

I Whea it Lies.] — An, appeal will not lie from a 
: refusal by the judge of the admiralty division 
i to allow, under 81 & 82 Viet. c. 71, s. 27, an 
j appeal from a county court judgment to be pro- 
1 seeuted. The Aoifttel. 47 L. J., Adm. 11 ; 2 P. D. 

J 186 ; 37 L. T, 138 26 W. IL 69 ; 3 Asp. A. q. ; ^ , 
;488— a A. ' , ‘ ^ ;;y 

I Leave.]— In cases raising imporraut points of ‘ ^ . . 

! law, the court will give leave to appeal to the .. y V, ' 
court of appeal where, on a^ proper construction ' ; 

of the .acts gevefning',appeiff7 sitch .leave 
necessary.' LiLy^dip. 65; 71?. I). Ly 

247p^6 'L. % dOI;P”S0 W.% 614.5.4 M* G. ' 

{ 520. , ' ■ • ' ’ -.V . f,’','*! I... p/ ' ^ ► 
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Principle of Court in dealing witii Decisions Appeals in Prize Oases.] — Oi 
appealed against,] — When the judge of the considered, Brymer v. Afkim, 
court below has come to a conclusion of fact 

after ihearing witnesses, the court' of appeal will — . ^ 

not, except in cases of extreme pressure, reverse Privy ooux 

his decision ; but where the decision of the court Time for — From Yice-Admira 
does not depend upon the credibility of the wit- time for appealing fioni the jud 
nesses, but on the infei’ences from the evidence admiralty court is U’overned sti*] 
drawn by the judge, his decision may, even with- and lugiilations mmle by order 
out such ])ressure, be reversed by the court of 27, 1832. The JJrhihihla. 45 I 

api)eai. The Glannihanfa mid The Team'd, 1 M. 0 4G1 P C 

P. I). 283 ; 34 L. T. 034 ; 24 W. E. 1033 ; 3 Asp. 

M. C. 330 — C. A. Excuse for Delay.] — W 

The court of appeal will not reverse a judg- appealing fi-om a vice-admiralty < 
ment of the court of adinirHlty which has been owing to a delay by counsel in 
aiTived at after hearing witnesses and on their success or failure of such a])peaL 
credibility. The. Siafem, 45 L. J,, Adm. 30 ; 1 caused by couiisePs waiting foi 
P. D. 117 ; 34 L. T. 338 ; 24 W. E, 412 ; 3 Asp. another api)eal pending before t 
M. C. 3220 — 0. A. which decision it is reasonably pt 

The reasons for judgment of the county court light on the appeal to be a(b 
judge, as well as for that of the high court, apology may, in the absence of 
should be before the court of appeal when a destiny its effect, induce the co 
further appeal is allowed to that court. The the prosecution, of the appeal iii 
SwaUoic. 36 L. T. 231 ; 3 Asp. M. C. 371 — C. A. c. 24, s. 23. The Bicirdo Bohm 
When the court of admiralty has given no Baj., L. E. 1 P. C. 115: 12 Jin 
opinion on a question, which in the opinion of W. E. 617. 
the court of appeal is a vital one in the cause, . ^ 

the court of appeal will decide that question on Erom Admiralty Courts 

the evidence before them. The C, J/. Falmer appealing from any court of ac 
awl The Lm-rinx, 29 L. T. 129 ; 21 W. E. 702 ; *>0" limited to fifteen days b 
2 Asp. M. C. 94. court. The BnnhAlda. sup 

An ajipeal from the high coi 
In Claims for Salvage as to the auantum,]— f^i^serted after ten, but before £ 
See XYIir. Salvase. ti’e sentence, was in time. T) 


To Court of Appeal from Divisional 

Court.] — Where, on appeal from a county court 
in on admiralty cause, the probate, divorce and 
admiralty division alters the judgment, an 
appeal lies without leave to the court of ai)peal 
under s. 10 of the County Courts Acts, 1875, not- 
withstanding s. 45 of the Judicature Act, 1873. 
The Lt/dia, 58 L. J., Adm. 37; 14 P. D. 1 ; 59 
L. T. 843 ; 37 W. E. 161— C. A. 


From County Court.] — See col. 1014 ; The 
Bart, infra, col. 1017. 

Collision — ^Eeasons of ISTautical Assessors.] — 
Where in a collision action the nautical assessors 
sitting in the admiralty division reduce their 
reasons into uniting, parties appealing from their 
decision are not entitled to see these reasons or 
have copies of them for the puri^oses of the 
appeal. The Bamhee, 56 L. T. 7^5 ; 6 Asp. M. C. 
130— C. A. 
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cases to release the appellant from givingsecurity 
under rule 15 of the Privy Council Eiiles, 1865. 
Tlu^ Iledu’tity Jl/mtcp v. Tlin Ifcdtetli, 61 L. J.. 
P. C. 84 ; [1891 ] A. C. G28 : 66 L. T. 305 ; 7 Asp! 
M, C. IGO^P. C, 

Eeport of Yice-Admiralty Court. 1— Where, upon 
the hearing of an appeal to the privy council 
from a judgincnt upon the report of tlio rcgistiur 
of a viee-iKiinirally court the ]>rivy council is 
of opinion tliat the re].)ort must be referred back 
for the finding of other facts and figures, such 
reference will be to the registrar of her majesty 
in ecclesiastical and maritime a})})eals, if con- 
venient and less expensive than a reference back 
to the vice-admiralty court. Tlip Cif ij of Pdiiwj, 
59 L. J., P. C. 88 ; 15 App. Cas. 438 f 63 L. t, 
722 ; 6 Asp. M. C. 572— P. C. 

Appeal from Vice- Admiralty Court — Security 
to restore SMp — ISfature of Eecognizance.] — 
il’hough the security taken was in the form of a 
debt to the king, not being taken in a court of 
record, it was not a recognizance, but operated 
as a stipulation to abide the decision of the court 
of appeal. Origin and history of appeals in 
prize cases considered. Brymer v. Athins, 1 
H. Bl. 164. 

When it Lies.] — In any admiralty or vice- 
admiralty cause the right of appeal to the privy 
council is i)erempted by am’- proceedings being 
taken by the ap})ellant under the decree to be 
appealed from. Tlw Brlnlillda. supra. 

An oifer by a defendant out of court to pay 
the plaintiff a specific sum and costs, made after . 
Judgment pronouncing the defendant liable in , 
general damages, does not perempt his right of | 
appeal. v. supra. j 

Interlocutory Matters.] — Before 24 k 25 I 

Yict, c. 10, s. 30, there was no ai)peal from an 
interlocutory order, which was a mere giievance : 
but the cause being appealed on the merits, the 
party might bring the grievance to the notice of 
the su})erior court. Failing to do so, the party 
was held to adopt the interlocutory order ; and, 
upon the cause being remitted, was estopped 
from moving the court to rescind such order. 
Tlte William Mutt, Lush. 25 ; 8wabev, 696 ; 2 
L. T, 448. 

Adduction of Fresh Evidence.] — A special libel 
of a})peal, with allegation and responsive allega- 
tion, pleadingnew matter, admitted by the court 
of appeal, an<l evidence taken the.reon. Tint 
Kewj/ort, 8w«abey, 317. 

An all ogan'oti "pleading facts iioviter ad noti- 
tiani perventa, admitted bj- the appellate com*t, 
and evidence taken viva voce thereoo. JOioaLms 
V. lief/,, The La vra, 3 Moore, B. 0. (n.s.) 181. 

On a motion for leave to adduce fresh evidence 
before the hearing of an appeal, it appeared that 
the evidence might have been adduced at the 
; hearing in the court below, if application had 
been made to post})one the hearing for that pur- 
pose, but that no such application was made. 
The committee, therefore, refused to admit fur- 
ther evidence, axrd dismissed the motion, with 
/i?' , cpsts.'v Thei SebiMa'i 3.5 L.- C. 53 ; L. K. J 

[/i' V| Jun 534. 

SemblCj where an objection is taken to the 
■ exclusion of evidence by the judge of the admi- 
ralty division, the proper course is to apply for 
.a new trial on that ground, and not to tender 


the evidence afresh in the court of appeal. Tl 
Sir Robert Brel, 43 L. T. 364 ; 4 Asp, M. C, 3^ 


-a A. 


The 

321 


Principles of Dealing with J udgment or Decree 
1 appealed against.] — Where a disputed fact, 
' involving nautical questions, is raised by an 
appeal, as in a case of collision, the court will 
not reverse the decree appealed from, unless con- 
clusively satisfied that the decree Is wrong, even 
I though the court may entertain doubts as to the 
I finding of the admiralty court. The Julia, 14- 
i Moore, P, C. 210 ; iMsh. 224. 

I ^ The court must be satisfied that the decree is 
j founded on some substantial mistake, either in 
hiw or fact. General Iron Screw Co. v. Mom. 15 
Moore, P. C. 122. 

Although there may be considerable doubt in 
the estimate taken by the court, in respect of 
the evidence of the witnesses upon que'^tions of 
nautical skill, yet, considering the advantage 
that court has with the assistance of the Trinity 
masters, the ajipeal court must be satisfied 
that the court below was wrong, to justify a 
reversal of such finding. The Oomftitvthm, 
Bean v. Jlarh, 2 Moore, P. C. (N.S.) 453. 

Though the judicial committee will not lay 
down any exclusive rule as to appeals from judg- 
ments of the court of admiralt}-, upon questions 
which are entirely of fact, yet they are most 
reluctant to come to a conclusion different from 
that of the judge of the court below, merely on 
a balance of testimony: the judge having had 
the opportunity of seeing and testing the conduct 
and demeanour of the witnesses. The AUer and 
'The Brinerm Aliee. 38 L. J., A<lm. 5 ; L. R. 2 
P. C. 245 ; 19 L. T. '678 ; 17 W. R. 209.' 


Security for Costs. ]- 

1011 . 


-See 'The llelhne, ante, col. 


c. Erom County Court. 

When it Dies.] — Cross causes of damage beard 
together in a county court are, as to the right of 
ap[)eal, to be considered distinct. 'The Elizahethn 
39 L. j., Adm. 53 ; L. R. 3 A. A E. 33 ; 21 L. T. 
729. 

The plaintiffs in a cause of damage in a county 
court claimed lOOZ., and recovered an amount 
under 50Z. : — Held, that no appeal lay to the 
court of admiralty. Ih, 

The County Courts Admiralty Jurisdiction Act, 
1868, s. 27, provides that the judge of the court 
of admiralty may, on sufficient cause being 
shewn to his satisfaction, allow an appeal from 
a final decree or order of a county court in an 
admiralty cause to be prosecuted, notwithstand- 
ing that the instrument of appeal has not been 
bilged in the registry of the court of atimiralty 
within ten days from the date of, the decree or 
order appealed from : — Held, that an application 
for leave to appeal under this section was lightly 
made to the judge of the court of. admiralty 
sitting as a judge of the high court of justice. 
The Two Brothers, 45. L. J., Atlm, 47 : 1 1*. D. 52 j 
33 L. T. 792 ; 24 W. B, 112 ; 3 Asp, M. 0. 99. 

No appeal lies from the decision of a county,;, 
court in -a; salvage cause where there is a tender 
of less than SOL and that tender is upheld, .the / 
amount tendered being the amount decreed or 
ordered ” wit-lxm the. County Courts Admiralty 
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A plaintiff claiming an amount not exceeding evidence. The Cnnjiclcnce, The Sman. Ellc^aheth^ 
■hOl. in an admiralty cause in a county court, is 40 L. T. 201 : 4 Asp. M. G. 79. 
precluded from appealing from the decision of 

the court by s. 31 of the County Courts Admi- Evidence on Appeal.] — ’The court may order 
xalty Jurisdiction Act, 1868 (31 32 Viet. c. 71). witnesses to be examined viva voce at the liear- 

Tlie Falcon, 47 L. J., Adm. 56; 3 P. B. 100 ; 38 ing of a cause of appeal fi'om the county court. 

L. T. 294 : 26 W. E. 696 ; 3 Asp. M, C. 566. But such order will not be made except under 

By a deci'ee of the city of London court an special circumstances. The Bee^ L. B. 3 

fiction of damage instituted in that court in the A. & E. 527 ; 26 L. T. 590 ; 20 IV. K. 803 : 

;sum of 30i^. was, after having been heard on the 1 Asp. ]\I. C. 293. 

merits, dismissed with costs. The plaintiff Wherever there is a probability of an ap])eal, 
appealed. At the hearing of the appeal the notes of the evidence given in the county court 
respondent objected to the jurisdiction of the should be taken by a reporter duly a])i)omted 
<court to entertain the appeal. The court dis- according to the pi’ovisioiis containecl in the 
misse<l the appeal on the ground that as the rules for regulating the admiralty jurisdiction of 
appellant, if successful, could not have recovered the count}!^ coui-t. IIj. 

more than 30/. in the action, he was precluded The court of admiralty is very cautious as to 

Trom appealing by the County Courts Admiralty admitting fresh evihenee at the hearing of an 

Jurisdiction Act, 1S68, vS. 31. Ih, appeal Lnm the county?- court, and will not do 

The restriction as to amount due applies only so unless the principles of justice rccfuire the 
to appeals by defendants. The Doctor Tan admission of such evidence. The hMoordetj.^ 29 
Thunnen Tellow, 20 L. T. 960 ; 17 W. R. 899. L. T. 663 ; 1 Asp. M. C. 471. 

Semble, that surprise is a ground for the 
Extension of Time,]— The power of extending of fresh evidence. Air application for 

the time for appealing from a decree or order of ojlnussion of evidence refused on the ground 
a coim tv court in an admiralty suit, conferred on there was no surprise slicwu. I}). 
the iudge of the court of admiralty by the application to allow fresh evulmiee to be 

County Courte Admiralty Jurisdiction Act; 1808, adduced at the hearing ot an admiralty appeal 
s. 27, may, since the coming into operation of the an inferior couit may be made o a single 

Judicature Act, 1873, be exercised by the judge 

<if the court of admiralty sitting as a judge of H 1 • U, < 1 ; oO C. 1. oJJ ; (j Asp. Jii. O. lOJ. 

the high court of justice. Tmo Brothers, ^ , , , ,, 

supri Leave to Appeal.] — As a general rule, the court 

‘ The power conferred by s. 27 of the County f '«^miralty will not grant permission to appeal 
Courts Admiralty Jurisdiction Act, 1808. to trom a decree or an order ot the court made on 
extend the time Vithin which an instrument of ^ a county court except in oa.ses where 

appeal may be lodged, provided sufficient cause tlie law is doubtiul, or whore the facts are such as 
be shown, is not .altered or curtailed by s. 0 of ^ substantial doubt^ on the mind of the 

the County Courts Act. 1875, this latter section conclusion at which it h.as 

providing an alternative mode of appeal. Tho. arrived is right, or vdiere the pecuniary interest 
murlMir. 53 L. J., Adm. 7 ; 9 P. D. 12 ; 19 L. T. «iyol^'cd Js large. Me .^nmel 39 L. J., 

604 : 32 W. E. 664 : 5 Asp. M. C. 181. ‘H'”' f , 

Leave to set dowii an a[)i)eal from a county 

^ -x « .L -1 TT 1 r. court judge in atlmiralty, which could not be set 

Security for Costs.]-— Upon appeal front a ^{own without leave, was refused by the judge 

i the admiralty division. On appeal from this 

for the costs ot the appeal must he given m the decision, the court of aiipeal held tliey had no 
county court and not in the court ot admiralty, jurisdiction to iiiterfcro. Me AmM,' 47 L. J., 

V;.h' I Adm. II ; 2 P. I). 186 ; 37 L. T. 138 ; 26 W. E. 
A. oc L. 29.) ; .-3 L. I. o44 ; 19 w. R. 16 <. i (jy . 3 433^ And see The Bona, supra, 

jcoLlOlO. 

Judge’s Notes on Appeal,] — In an appeal to 

the court of admiralty from a county court i Erom County Court.] — Appeal lies by 

where there is a cnuhict between the transcript ' permi.ss'ioii of the judge below to the high court 
ot the notes of evidence and the judgment taken j from an interlocutory ordei' made by a county 
by a shorthand-writer in the county court, and court in an admiralty action, altliough tlic 
the county court judge’s own notes, the version action is .for a less sum than 50/. The Alert, 
given by the county court judge must be accepted Fnited Steam Tay Co, v. The Alert {Oicners), 11 
as binding ; and if the county court judge alters R. 702 ; 72 L. T.'i24 ; 7 Ab}>. M. C. 544. 
the short hand -writer’s notes so as to correspond 

with his own version, the court of admiralty Interlocutory Hatter.] — Under s. 26 of 

will order the alteration so made to be carried the Comity Courts Admiralty Jurisdiction Act, 
into effect in the printed copies of the appendix. 1868, leave to appeal from an interlocutory order 
The Ralthwaite Hall, 30 L. T. 233 ; 2 Asp, in county court actions on the admiralty side 

M. 0. 210. ' ^ must he obtained from the county court judge, 

In the absence of the judge’s notes of evidence, and this enactment is still applicable to such 

the court of admiralty on the appeal allowed actions, notwithstamliiig the general provisions 
n witness to be examined who had' given evidence of s. 120 of the County Courts Act, 1888, and 
in the court below. - The Cl S, Bntlm% li, R. 4 hence a party cannot a|>peal from such orders 
, A. <k E. 238 ; 31L, T. 549; '23W. E.113; 2 Asp; without leave. The Oash-ntere, 59 L. J., Adm. 
vH, a 408. . ’ ■ r>7 ; 15 U. D. 121 ; 62 L. T. 814 ; ■ 38' W. IL 623 

Where there were no notes of tJie evidence 6 Asp. M. C, 515. 
i.taikeitVbefote .cohnty7;<^o'utt' arid -no 'judge’s , 

c, ' notes, V' dhe Ju%e8''af.,tbh^ .admiralty -division ' — JMgment of County Coutt varied by' 

) . \ord^red the hhirdrfn viv^vvoce 'Bivisioual-' Court«^Appeal to Court , of Appeal 



Amount decreed not exceeding £50 — Q,nestion 
of law.] — The effect of s. 120 of the County 
Courts Act, 1888, is to give an appeal from a 
decision of the comity court on a point of law 
in an admiralty action, although the amount 
decreed to be due does not exceed 50Z. Tlip 
Fdeiu 61 L. J., Adm. 68 ; [1892] V. 67 : 66 L. T. 
387 ; 1:0 W. E. 415 ; 7 Asp. M. G. 174. 

An appeal now lies to the high court from the 
decision of a county court on a question of law 
in an admiralty action, although the amount of 
the judgment does not exceetl 50Z.. and althougli 
no security for costs has been given ; the general 
words of s. 120 of the County Courts Act, 18SS, 
by implication repealing, so far as regards 
appeals on questions of law, the special pro- 
visions contained in ss. 26 and 31 of the County 
Courts Admiralty Jurisdiction Act, 1868. TJ/e 
JDrlffm, 64 L. J., Adm. 8 ; [1895] P. 40 ; 6 E. 810 ; 
71 L. T. 544 : 43 W. E. 65 ; 7 Asp. M. C. .623~C. A. 

Per Lord Esher, M.E. : An appeal on a ques- 
tion of law in an admiralty action in the county 
court is now governed by the act of 1888, 
whether the amount does or does not exceed 
50^. : an appeal on a question of fact in such an 
action is still governed by the act of 1868, and 
must comply with the conditions in ss. 26 and 


Costs in Cross Causes of Damage,] — Tn cross- 
causes of damage the defendants in the principal 
suit alleged various defences, and established 
only the defence of compulsory pilotage. The 
court ref used to apportion the costs, so as to allow 
the plaintiffs the costs of the defences they had 
established. TJie Sclimnn^ The liol}evf Mordaon^ 
48 L. J., Adm. IS ; L. E. 4 A. & E, 187 : 30 L.T.. 
537 ; 22 W. E. 743 ; 2 Asp. M, C. 259. 


Separate Appearance at Trial.] — "Where a. 
party obtains leave to appear separately at the 
trial, he does so subject to liis costs being dis- 
allowed. The Lonqfoed^ 50 L. J.. Adm. 28 ; 6 
P. D. 60 ; 44 L. T,“254 ; 29 W. lb 491 ; 4 Asp. 
M. C. 385. 


Liability of Co-Plaintiffs.] — Immunity of a. 
co-plaintiif from costs does not create a like 
immunity for the remaining co-plaintiffs. In 
the admiralty court each co-plaintiff- is severally 
liable for the whole of the cj'ists. The Leda^ 
Br. Lush. 19 ; 32 L. J., Adm. 58 ; 9 Jur. (X.S.)) 
208; 7L. T. 864 ; 11 W. E.302. 


Cross-appeal — Jurisdiction.] — The divisional 
court has no jurisdiction to hear a cross-appeal 
the subject-matter of which it has no jurisdiction 
to hear as an original appeal The Alne Holme, 
62 L, J., Adm. 51 ; [1893] P. 173 : 1 E. 607 ; 68 
L. T. 862 ; 41 W. E. 572 ; 7 Asp. M. C. 344. 


Judgment of Assessors, not of the Judge.]- 

See 77//.; ante, col. 1000. 


24. Costs. court pronounced the defendants’ vessel alone- 

to blame, and condemned the defendants in the 
a. Generally. costs of suit. The registrar disallowed tlie costs- 

In Salvage Actions.]-, XVIII. Salvage, the subpoena and the expenses of the attend- 
n 7 j. ance of the receiver of wreck, and the court 

‘ ‘ ■ 5 ^ ‘ h refused to interfere with his decision. The‘ 

-See XX. Collision, ^ 

Tender in Salvage Suit.] — Where a tender in 
ee The Virhie, ante ^ salvage suit is pronounced for, the usual prac- 
’ ' ’ tice is to condemn the plaintiffs in the costs* 

incurred since the time of tender, but this- 
ifeiidants in an action practice is . not - invariable, and whei*e the court is 

Ltement of claim had of opinion that the tender is not a liberal one, it 

their liability for the will, in its discretion, make no order with regard 

le question amount to such costs* The Lotm^ 7 F. D. 199 ; -47 L. I, 

ferred to the registrar > 4, Asp. M. C. -nit). See also 

hereon. At the refer- ^i^i^Oj CoL 669. , ' * ; * 

the plaintiffs claimed ' 

Tbe registrar reported Form of Tender — Offer to Fay Costs.]-—A ten- y- 
LS due to the plaintiffs der which does not contain an offer to pay 

they moved the judge must specify the grounds upon which the clefen- 

to condemn the 'defendants in the costs of. the >dant •■contends! '['the ' not- entitled to-]] 

action and of the reference. Evidence was given -costs. The 


In Collision Actions, 
ante, cols. 855, seq. 
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Country Solicitor attending Trial in 

London — Discretion.] — lii taxing costs between 
]mrtY and party a charge for t]ie attendance of 
the country solicitor at the hearing in London is 
discretionary. Where in admiralty cases the 
attendance of the country solicitor, who has 
taken the examination of tlie witnesses and 
managed the proceedings u]) to tlie trialj is 
necessary for the })roper conduct of the case, 
his cliarges for such attendance ought to be 
allowed. The Soto, ('52 L. J., Adrn. 17 ; [1 893] 
P. 73 ; 1 R. 579 : (h) L. T. 231 ; 41 W. R. 479 ; 7 
Asp. M. C. 335. 


Collision — Inevitable Accident. Casea 

ante, cols. 858, seq. 


Co-defendants — Costs of Successful De- 
fendant.] — The dumb barge “ E.,” while in tow 
of the steam tug “ was damaged by a collision 
with the steamship ‘‘ E. L.” The owners of the 
“ E.’’ commenced an action joining the owners 
of both \xssels as defendants. At the trial the 
“E. L.” was found alone to blame : — Held, that 
the owners of the “ E. L.,” having endeavoured 
to throw the blame on the S.,’’ must pay her 
costs as well as those of the plaintiffs. The 
Tii^:er Lmjan, 57 L. J., Adm. 28; 58 L. T. 773 : 
6 Asp. M.'C, 281. 

Defence of Compulsory Hlotage .] — See 

Canes ante, cols. 856, seq. 

Costs of Motion.] — The court will not give the 
■costs of appearing to consent to a motion where 
the party ap^rearing is not in any way prejudiced 
by the motion. The Achilles, 25 L. T, 605 : 
1 Asp. M. C. 165. 

Action in High. Court— Less than £300 re- 
covered — High Court Scale. ] — Where in action 
of damage by collision instituted in the high 
court less than 300L is recovered, the court, in 
■exercising its discretion as to costs, will regard 
the size of the vessels, the nature of the collision, 
the length of time occupied at the trial, and the 
judgment delivered by the court. The Salthuim, 
[1892] P. 333 ; 1 E. 543 : 69 L. T. 88 ; 7 Asp. 
M, C. 325. 


Printing Evidence.] — The parties to an 

action between the owniers of the B.” and the 
C.'’ agreed that the evidence taken iri an action 
between the owners of the ‘‘ A.” and the “ G.,” 
and printed for the purpose of an appeal, should 
be used in the action between the “ B.” and the 
“ C.” The plaintiffs paid the solicitors of the 
“ A.” for such prints, and charged the sums so 
paid in additioji. to the regular charge of M. per 
folio, as though the printing had been done in 
this action, under Ord. LX VI. r. 7 : — Held, on 
objection to the taxation, that the charge of 3^. 
per folio was not improper. The Munmoth, 53 
L. J., Adm. 70 ; 9 P. D. 126 ; 51 L. T. 549 ,• 33 
W. R. 172 ; 5 Asp. M. C. 289. 


• - Third Counsel.] — In an action arising 

out of a collision where damage had been done to 
the amount of 2,7001. : — Held, that tlie charges 
of a thii'd counsel should not be disallowed. 


Taxation.] — In an outport bill brought into reduced counsels* fees to sixty guineas, forty 
the registry for taxation by a proctor who acted cTuhieas, and twenty-seven guineas: the court, 
as proctor for parties in a cause, charges were Sn appeal from the taxation, allowed the original 
made for work done in the cause by a notary at fees, holding that they were proper fees in a case 
an outport. The notary was neither a proctor, of that magnitude. ' The City of Lackmw, 51 
an attorney, nor a solicitor. A portion of the l. T, 907 : 5 Asp. M. C. 340. 
work for which those charges were made was 

work cfuinected with the preparation of briefs Retainers — Refreshers.] — Refreshers 

and affidavits in the cause, and was such as is allowed in the admiralty division to senior and 
■usually done by solicitors. The charges for this junior counsel ; but not where the hearing of a 
portion of the work the court disallowed. The case though taken on two days does not amount 
City of Brnsseh, 42 L. J., Adm. 72 ; Ij. E. 4 in the whole to one dav. The JTeera, 5 P. H. 
A. & E- 194 ; 29 L. T. 312 ; 22 W. E, 71. 118 ; 42 L. T. 743 ; 4 Asrl M. G. 277. 

On a taxation between solicitor and client of 

the costs of a cause, objections were taken on Discoutiuuauce — Commissions for Bail.] — The 
behalf of the client to charges occasioned by the expenses of procuring bail for the release of a 
postponement of the trial and the amendment of ship cannot be ixcovered as costs against a plain- 
the pleadings, on the ground that the postpone- tiff who has discontinued his actioxq though in 
. meiit of the trial and the amendment of the certain circumstances they may be recovered as 
pleadings had been rendered necessary by the | damages. The Aumida,* The Colllnyroee, 54 
negligence of the solicitor ; the 3.‘egistrar refused j L. J., Adm. 78 : ID P, IJ. 158 ; 53 L.’T. 681 ; 34 
to disallow the items, on the ground that it was W. E. 156 ; 5 Asp. M. C. 483. 

• not within his province as taxing-master to 
inquire into the question of negligence : — Held, On Higher Scale.] — Costs on the higher scale 

that the ruling of the registrar was right. The will only be allowed under exceptional circum- 
Papa de Rtmie, 3 P. D. 160 ; 27 W, E. 367. stances. The RaWby or Cardiff Steemish-fp Co. 

Upon disallow^ance of - a fee to- counsel hr v. Barwudi, 54 L. J., Adm. 66 ; 10 P. D. 114; 
■advising as to the admissibility of a plea, the 53 L, T. 56 ; 33 W. li. 938 : 6 Asp. M. C, 473. 
court reviewed the- registrar’s .ta:xat!oB, and Costs on the higher scale will only be granted 
directed the allowance .of the fee ■ and the costs when special grounds of urgency or importance 
attendant thereon, ", 31 L* J.,,Adm. are shown, as it was intended that the lower 

' ' J ^ v ' ’ ' scale should be the ordinary scale. An avrard of 

y-: ;y,<The costs.of aii issue,* upon .y?hieh -he is unsuc- 1 2,4001, having been niade in' a salvage action, 
may be' tasted; agaflnst % -party,;/ though an application under Ord. LXVri 9, for cofts 
^ 'S' the'-' on the higher scale was made, to tho ' court 'J-y 
;\vy -J i ■' /"-y Held, that this' wm not a special ground so as to 
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take the case out of the oitliiiary rule. The the plaintiffs, thust pay the costs and ex.penses 
Horace, ">8 L. J., Adm. (>4 ; 9 F. D. 80 ; 50 L. T. iiicurred by the defexulants in giving this bail. 
.595 : 82 W. R. 755 ; 5 Asp. M. C. 218. The George Gordon, 58 L. J., Adin. 28 ; 9 F. 1). 

Seteution Fees at Outport.]— Detention fees 216 ; and see The Earl Grey, 1 Spinks, 180. 
at an oi}t])Oi*t are ])aid by the i)arty arresting ; 

blit where the marshal arrets he has'the security Varying Decree as to.]-A decree made by a 

ef the ship toi his tees. Ike Amenmu, fg].njer judge, as to costs in a collision cause 

Swabcy, 4(>(> ; Lush. < J. where both ships were held in fault, varied. The 

Costs of Appraisement.] — Costs of appraise- Rob. 21. 

xnent, where it does not shew a greater value « , .r. ^ . 

than that stated by the owners, are to be borne Solicitors Lien Charging Order — Solicitors 

by the salvors, llic Persian. 1 Not. of Cas. Act, 1860, s. 28.]— A collision action was com- 
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ordered to ascertain the anionnt of damage sus- 
tained by eacli ship, each party is, as a general 
rule, entitled .to the costs of establishing his 
claim before the registrar, provided that not 
more than one-fourth of his claim has been dis- 
allowed. The 7 P. D. 201 ; 48 L. T. 28 : 

81 W, K. 298 ; 5 Asp. M. C. 88. 

Where a })lairitijf in a reference in a collision 
action withdi'aws a large item of his claim at the 
refei'ence, and not before, and he recovers less than 
two-thirds of the amount originally claimed, bnt 
more than two-thirds of the amount wdiich remains 
after his withdrawal of the above item, the 
original amount of his claim before withdrawal 
is the claim upon which costs are to be given, 
and he is not entitled to; his costs. The JEUcan 
DM, 49 L. T. 444 ; 5 Asp. M. C. 154. 

As by Ord. LXV. r. 1, of the Eules of the 
Supreme Court, 1883, the costs of all proceedings 
are in the discretion of the court, the general 
rule of practice in the admiralty court as to the 
costs of rerercnces, namely, that when more than 
a fourth is struck oif a claim, each party pays 
liis own costs, and when more than a third the 
claimant pays the other party’s costs, is wrong, 
and the court must exercise its discretion accord- 
ing to the circumstances of each particular case. 

The Emprenn Eugente (Lush. 140) overruled. 

The Friedehcrg. 54 L. J., Adm. 75 ; 10 P. D. 

112 ; 52 L. T. 837 ; 33 W. E. 687 ; 5 Asp. M. C. 

426—0. A. 

Claimant condemned in whole costs of the 
reference where a large part of the claim was 
disallowed, and no objection made to the regis- 
trar’s report. The E J/ Mat ktmL i Jm\ 

790. 

Taxation — Interference with.] — The court will 
not ordinarily interfere with the i-egistrar*s dis- 
cretion as to taxation, unless a mistake in prin- 
ciple has been made. The Xeera, 5 P. D. 118 : 

42 L. T. 748 ; 4 Asp. M. C. 277. . 

Costs attending Claim for Freight disallowed.] 

— The shipowner claimed as damages for the 
collision freight w’hich his ship might have 
earned under a ebarterparty entered into before 
the collision for a voyage to be performed after 
the collision : — Held, that he must pay the costs 
attending the claim for freight at the reference. 

The South Seu^ Swabey, 141. 

Masters’ Wages.] — The rule obtaining in refer- 
ences in caiiso.s of collision, that if the registrar 
strikes oif more than onc-third of the plaintiff's 
claim, the plaintiff shall be condemned in the 
costs of the reference, does not apply to a refer- 
ence ii.i a cause of master’s wages ; but the court 
wn’ll decide equitably according to the circum- 
stances of the particular case. The Lcmaiella 
Lush. 147 ; 30 L, J., Adm. 1. 

IJpon a report by the registrar in ,a cause of 
master’s wages, the court will not determine the 
incidence of the costs of the reference by any 
fixed rule, but according to circumstances of the 
case. The Williain, Lush. 199. 

. On a reference of the aecoixnts in a master’s 
■wages suit, more than half of the owner’s claim 
of set-o-ffi and nearly two-thirds of the master’s 
claim, were disallowed. Charges of immorality 
w^ere made by the owners but not sustained. 

The master was allowed his, costs of reference. 

E i Appeal ‘fcpm’ TMMUeh 


Costs to follow Event-Special Circumstances.] 
— The costs of an ad.miralty action, both in the 
court of a])peal and in the court belo^Y, follow 
the event in the absence of special circaiiistaiices. 
■The Batai'iev, 59 L. J., Adm. 54 ; 15 1’. L). 37 
62 L. T, 406 ; 38 W. E. 522 : 6 As|.). M. C. 500— 
C. A. S. P.. The Snunuea and The Condor, 48 
L. J., Adm. 33 : 4 P. I). 115 ; 40 L. T. 442 : 27 
W. E. 748 ; 4 Asp. M. G. 115— C. A. 


Where leave necessary,] — Costs not niiowed! 
when the court of appeal ]'e versed the decision 
of the court below in an a])peal for wdiich per- 
mission was necessary. The Swallow, 36 L. T. 
231 : 3 Asp. M. 0. 37i— G. A. 


Collision— Inevitable accident.] — In an action 
for damage by collision in which the defence was 
inevitable accident, the plaintiffs obtained judg- 
ment on the ground that negligence on the part 
of the defendants had been i)roved. On appeal 
to the court of appeal, the defence of inevitable 
accident was established, and the judgment 
reversed : — Held, that as the admiralty court is 
a division of the high court of justice, the 
general rule, in foi’cc in the other divisions — that, 
in the absence of special circumstances, costs 
follow the event — ought to be followed in that 
court, and that on the appeal being allowed, the 
defendants were entitled to the costs both of the 
appeal and in the court below. The ^lonltmitoHy 
58 L. J., Adm. 52 ; 14 P. L. 51 ; 60 L. T. 662 
37 W. E. 523 ; 6 Asp. M. C. 383 — C. A. ; and see 
The- yapleh‘, 55 L. J., Adm. 64 ; 11 P. D. 124 ; 55 
L. T. 584 ; 35 5V, E. 59 ; 6 Asp. M. 0. 30, 
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: B. MABINE, INSURANCE., 

I. Policies. 

1. Stanipbig and Be(juirement>^. 

a. Xecessity of iStamp, 1028. 

1l Upon Alteration. 1080. 

e. Slips and Informal Contracts, 1032, 

d. Legality, 1035. 

2. Ile-InHumnoe. 1036. 

3. Doiihle luKamnca, 1039. 

4. Grant and> Issue of Polio 1040. 

5. Alteratmi n)(.d Correction^ 1041. 

G. Construction^ 1043, 

7. Ratification^ 1046. 

8. Property In Policy^ 1046. 

II. INSUEAKCE BY xVGENTS, PAET OWNEES, OE 
Trustees, 1046. 

III. Duration of Kisk. 

1. On Goods. 

a. What Goods, 1048. 
h. On Loading or Landing Cargo, 1050. 

0 . Mode of Loading and Landing, 1054. 
d. What Port, 1055. 

2. On Ship. 

a. Extent of Liability, 1058. 
h. Termination on Mooring, 1064. 
c. Time Policy, 1067. 

3. On Preiglifi 1068. 

lY. Nature op Eisk. 

1. Perils of the Sea 

a. Injury consequential on, 1073. 

1). Collision — Eunning-down Clause, 
1082. 

c. Y^hilst under Eepair, 1085. 

d. Ship Missing, 1086. 

e. Other Cases, 1087. 

f. Evidence of Loss, 1087. 

2. Restradmt and I)ete7ition^l()^^. 

3. Stranding. 

a. 0]>eration of Memorandum, 1092. 
h. What is, 1093. 

4. Barratry. 

a. What is, 1 097, 

1). YHio can Commit. 1099. 

6*. Effect and Proof of, 1100. 

5. Jettison^ 1101. 

6. Fire, 1102. 

7. Captnre and Sehvo'e. 

a. What amounts to, 1104, 

R Proof, 1108. 

8. Other liislts, 1109. 

Y, Interest of Assured, 

1. FreigJit, 1110. 

2. Goods and Cargo, 1118. 

3. Passage-money, 1125. 

4. Seamen's Wages, 1126. 

' 5. Fxpeeted Profits, 1126. 

' 6. SJhlgy and Furniture, 1129. 

7. BeeJi Cargo, Jettison, 1130. 

8. Bills. and Adta^ioes for Skip’s Use, 1130. 

9. Boftommj, Respondentia, Mortgage, 1132,. 

10. Commisswn,llZ6. ; , ’ ' ' / 


' 11. Fxpeeted Losses, 1 1 36. 

12. Wagerhig Policies, 1137. 
l"^. WaVued Policies, 1138. 

14. Neutral or Hostile Property, 1142. 

15. Pri^e, 1143. 

16. Legal or Fquitahle, 1145. 

17. A verment and Proof of Interest, 1145. 

YL Warranties. 

1. Construction Generally, 1148. 

2. Nationality, Wltb. 

3. SeawortMness. 

a. Sufficiency generally, 1150. 
h. On Time Policy, 1154. 

c. Carrying Goods, 1155. 

d. Crew, 1157. 

Pilot, 1158. 

/. Eepairs, 1158. 

g. Tackle and Furniture, 1150. 

h. Lighters, 1159. 

i. Proof, 1159. 

A. Positum of Ship, 1161. 

5. To Sail on a given Bay, 1163. 

6. 'To Sail loith Convoy, 1167. 

7. Neutrality, 1170. 

8. A(ja.inst Confiscation, 1173. 

1^. Ay amst Capture, 1176. 

10. As to Cargo, 1177. 

11. Uninsured, 1177. 

12. Free from Arcrage — See X. Losses. 

VII. Concealment and Misrepresentation. 

I 1. When Mateodal ge'7ieraUy, 111^. 

2. Kmmledge of Agemts, 1185. 

3. Kno7.on Co7i7'se of Proceeding , 1188. 

4. Bitelligenoe at Lloyd's, 1189. 

5. State and Condltio7i of Skip and Cdi^go, 

1191. 

6. Time of Sailmg, 1194, 

7. Skip's Name, 'when in Banger, 1106. 

8. Po7‘t or Placewf Sailing or LoadUxg, 1197. 

9. Commencement of Hostil'itles, 1198. 

10. Te7'ms of Insurance, 1109. 

11. Pi'oof, 1199. 

12. Chance)')] Jurisdict'wn, 1200. 

YIII, Yoyaoe. 

1. General Leg alitop 1201. 

2. Simulated Pa]}evs, 1205. 

3. Clear mice, 1206. 

4. Beck Ca7'go, 1307. 

5. IlostUe Ports, 1208. 

6. Ports under M)nT}argo, 1209. , v 

7. Neutral T7'adhig, 1209. , ' ■ 

S. Al7cmdo'7wient of Voyage, 1211; 


IX. Deviation. 

2. Stress of Weather, 1215. 

3. Hostile Ports, 1215. 

■ 4. Restraif^i 











SHIPPING— INSUEANCE— I. ^(Meies. 


5. Lialnlity for Policy Money, 
G. B>enmneration. 1344. 

7. Lien, 1346. 


7. Seelibiy Co7ivoy, 1223. 

8. Crnisbig, 1223, 

X. Losses, 

1. Total Loi^s, 1224. 

2. Constructive Total Zoss, 1236. 

3. Average Lo,^s. 

rt. General Average, 1240. 

1). Warranty against, 1247. 

4. Adjustment . 

a. Persons Adjusting, 1253. 
h. Computation, 1255. 

Effect of, 1262. 

d. Payment, 1206. 

5. P,e^enses — Sue and LaUmr Clause, 

XI. Abakdonment. 

1. P'otice. 

a. Form of, 1277. 

}). By whom Given, 1278. 

c. Time for Notice, 1278. 

d. Acceptance of, 1282. 

2. In lohat Cases, 1283. 

3. On Loss l)y Perils of Sea, 1288. 

4. On Captm'e, 1289. 

5. Pmd)argo and Confiscation,, 1292. 

6. On Loss hy other Means, 1294. 

7. Pjfect of, on Freight and Cargo, 1294. 

XIT. Sale, by Mastee, of Ship and Caroo. 

1. Ship, 1297. 

2. Cargo, 1301. 


XVIII. IKSEBANOE^ COMPAN'IES : ANT)' M.ETITAL: 
Marine Insurance Associations. 

1. Legality, 1350. 

2. Actions for Contrihutlon, 1352. 

3. Rules, 1357. 

4. Winding-up, 13G3. 


1. POLICIES. 

1. Stamping and Reguirements. 

a. Necessity of Stamp, 1028. 
h. Upon Alteration, 1030. 

e. Slips and Informal Contracts, 1032 
d. Legality, 1035. 

2. Re-Insurance, 1036. 

3. Rouble Insurance, 1039. 

4. Grant and Lsue of Policy, 1 040. 

5. Alteration and Correction, 1041. 

6. Comdruotion, 1043. 

7. Ratification, 1016. 

8. Rroperty in Policy, 1046. 


1. Stamping and Kequirements. 


a. Necessity of Stamp. 

Under early Acts.] — Under 25 Geo. 3, c. 44, 
where several persons were interested in an 
insurance all their names had to be inserted in 
the policy. Wilton v. Reatson, 1 Park. Ins. 
(8th ed.) 16. 

Stamped policy is alone binding. Rogers v. 

Carthy, 1 Park. Ins. (8th ed.) 39. 


XIII, Premiums. 

1. Return of. 

a. Policy Void, 1303. 

7;. Voyage Illegal, 1303. 

c. Eisk not Commenced, or Incomplete, 

1305. 

d. Ship in Safety, 1306. 

e. Other Matters, 1308. 

2. Payment — Action for, 

XIV. Assignment of Policy, 1311. 


Admissibility in Evidence.] — By 35 Goo. 3, 
c. 63, s. 14, and 48 Geo. 3, c. 149, if several distinct 
interests were insured in the same policy, though 
for one entire sum, on goods “to be thereafter 
declared and valued ” ; and it appeared in fact 
that the several interests included fractional 
parts of 1007., which interests were afterwards 
declared and indorsed on the policy, such policy 
could not be given in evidence, nor was available 
in law to anj?" extent, unless stamped with a , 
stamp of sufficient value to cover ail such frac- 
tional parts ; though sufficient to cover the 
entire sum insured. Rapp v. Alhmtt, 15 East, 
601. 

Where a policy produced at the trial of an 
action has a sufficient stamp, evidence will be 
received that it had no such stamp when it was 
effected, in which case it is a mere nullity, 
though stamped afterwards by order of the ' 
commissioners. Roderick v. Ilovil, 3 Camp. 
103. 

A. insured a ship in a mutual marine insurance 
association in 1863, and the policy, which was 
not stamped, was annually renewed up to the , 
year ending March, 1868. In February, 1868, 
the ship, with A. on board, was lost at sea. The 
loss of the ship was reported to the association, , 
and from entries in the minute-books the money 
due upon the policy was raised by order of the 
tiommittee, but retained by the secretary until a ' 
personal representative to A. had been appointed. 


XV. Subrogation, 1313. 

XVI. Action on Policy. 

1. Generally. 

a.. Parties, 1314. 

I). Time for, 1317. 
e. Evidence, 1317. 

d. Consolidation, 1321. 

e. Payment into Court, 1323. 

f. Arbitration, 1323. 
y. ITeading, 1325. 

2. Rights of iQisuTers,!'^^!, 

, 3. Ranhruptey, 1334. 

W ’ , 4. Interest Recoverable, 1334. 

' ' .5. Ckancei^y Iu7'isdiGtio7i,l‘^M. 

„ 4 : \ . . 6. Early Acti am on Policies, liZo. 

[\ XVIL INSUBANOB Beokeeb and Agents.' 

, /h, : 1. Retgimr ard Employmnt,^lZZ$. 

LiaMUty, 1336. 

- . j . 3. Auih&ritif to Paf and Receive Losses, 

d-' , ' " 1B40 s . - ' ' . 
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The coHipaiiT was ortlered to Vie wound up in 
January, 1870, and A/s widow obtained letters 
of administration to him in December, 1871. 
Uiion a claim by tlie widow under the 'windin.y’- 
up for the amount secured by the policy : — Held, 
tliat there was a sutiicieiit. admission of liability 
ill the books of the company to enable the. widow 
TO recoYcr as a ci'editor for the amount seemed 
by the ![')olicy, ait hough, ft'orn the absence of a 
stamp, the policy itself, irpoii which the claim 
ni'ose, could not be given in CTidcnce. 'fclgH'- 
mouth (did (rcucral J/utufd Shipplmj Asm^itd 
f'tou. I)i n.\ Martin'.^ claim. 41 L. J., Oh. <>7P ; 
L. K. 14 Eep 148 ; 2{) L. T. G84 : 1 Asp. M. C. 


Question for Jury.] — On the trial of an action 
on a policy in w-hich the existence of the policy 
w'as in issue, the plaintiffs, pursuant to notice to 
produce, called on the defendant to pi'oduce the 
original polic.y. He declined, and they thereupon, 
with a view of ])roving that it had been duly 
executed, jiroceeded to put in a document, }.)ur- 
porting to be a copy of the policy wdiich they 
had received from the defendant’s broker. The 
defendant objected, and requested the judge to 
hear evidence to .shc^v that no original policy 
was or ever had been in existence. The objection 
was overruled, and the alleged co|:)y admitted. 
Later in. the cause tlie defendant gave evidence 
tending to prove that in fact there had never 
been any <luly stamped policy, or indeed any 
])olicy at all executed, and the judge left it to 
the jury to say -whether there had or had not 
been executed a duly stamped policy by the 
defendant. The jury found in the affirmative 
Held, that the question wuis rightly left to the 
jury, inasmuch as if the judge had himself decided 
it, he -would in fact have decided the main issue 
between the |.)arties, Stowe v. Quenicr. 80 L. J., 
Ex. 60 ; L. R. 5 Ex. 155 : 22 L. T. 29 ; 'iS W. E. 

Letter referring to Buies not Stamped.] — B. 
& Co., by letter, authorised the managers of a 
mutual marine insurance association to insure a 
ship with the association, and undertook to abide 
by the rules and regulations thereof. By the 
rules, each insurer became liable to contribute 
to the losses of any other Insurer in certain pro- 
portions. In pursuance of the authority given 
by B. k> Co., a duly stamped policy was issued to 
them, which, however, contained no reference to 
the rules : — Held, that the letter, although not 
■stamped, was admissible in evidence, and that 
B. & Co. w-ere contributories. Alhert Average 
Ammiatimi^ In. re, Blytli Co^s CafiC, L. R. 18 
Eq. 529 : 20 W. R. 504. 

Court will take Hotiee of, notwithstanding 
■parties’ Admissions.] — In an action on an alleged 
contract of insurance, a special case -was stated 
wirhout pleadings, from which it appeared that 
no stamped policy had ever been executed ; but 
ir; was state<i that, for the purpose of the case, it 
was to be taken as if the defenda,nts had executed 
a valid policy i}.i the ordinary form. ' The case 
■was ordered, to be struck out on the ground that 
there was no legal contract, on which the judg- 
ment of the court could be delivered, and that 
the admission did not authorise the coui't to 
•discuss the case, yhum v. AlMon 2Iarine 
.ame tJo., 86 L. J.. Ex. 180 ; L. E. 2 Ex. 888 ; 16 
‘L: P ms ; 15 W.'B 964. ' 


30 Viet. c. 23, ss, 1, 4.] — A time policy embrac- 
ing several ships with separate siinifs insured on 
each is properly .stamped at the aggri^gaie amoimr 
insured. Irrcat Jiritahi Steam.sh}j) Prewh/m 
AiiiiooUition V. Whgic, 10 Ct. of 8ess. Cns. (4ih 
ser.) 109. 

Ship Insured without Stamped Policy-Estop- 
pel,] — Where a member of a. mutual insurance 
company, after wa.rds converted ii'Lto a limited 
company, has vessels on its books as insured, 
and ]iays calls, and otherwise acts as if he 
were a member of the companjq lie is, in any 
action brouglit against him by the limited coin- 
pany foi’ calls on losses, estopped from denying 
his liability, and from setting up either any irre- 
gularity in the transfer from the one company 
to the (,>ther, or that the losses were paid -without 
any stamped })o]icios being entcretl into in con- 
travention of 80 Viet. c. 28, s. 7. Barrow-in- 
FurncKn Mitual Ship Insurance Co. v. AnHurner, 
54 L. J„ Q. B. 877 ; 54 X.. T. 58 ; 5 Asi). M, C. 
527— C. A. 

Policy issued by Mutual Company — Sealing- 
Validity— Stamp Act.] — Where a policy issued 
by a mutual insurance com])any is sealed with 
the company’s seal and attested by the manager 
it is sullicicntly signed within the meaning of the 
Stamp Act, 80 A 81 Yict. c. 23, s. 7. "Marine 
Mutual Insurance Co. v. Young. 48 L. T. 441 ; 

I 4 Asp. M. C. 857. 




b. Upon Alteration. 

Where Stamp Required.] — A stamped policy, 
on -wliich an unstamped niemoi’amliim has been 
afterwards indorsed, is not admissible, unless 
the memorandum is als(.> stamped. Ilex v, GUl- 
xon, 2 Leach, 0. C. 1007 ; R. A R. 188 ; 3 Taunt. 

95. 

Goods and specie to a eertaiii amount having 
been insured by a policy on ship or ships which 
should sail on the voyage insiire(.l between, the 
1st October, 1799, and the Lst June, 1800, a 
memorandum written on the policy on. the 11th 
June, extending the time of sailing to the Ist 
August, 1800, did not require a new stamp, being 
within the 35 Geo. 3, c. 63, s. 18, which pi'ovideti 
that the act imposing the stamp shall not extend 
to prohibit the making any lawful alteration in 
the terms or conditionB of any policy. Kcnlcngtim 
V. Inglis, 8 East, 278 ; 9 R. K. 488. 

A policy of insurance duly stamped was effected 
on a ship on a voyage at and from .Liverpool to 
Quebec. The ship being detained beyond the 
intended time of sailing, the following memoran- 
dum was indorsed on the ]>olicy : ‘*The ‘Hebe’ 
being unavoidably detained beyond the intended 
time of sailing to Quebec, the voyage is changed, 
and the vessel proceeds from Liverpool to 18 1. 

John’s, Hew Brunswick, at and from thence to 
Loudon ; and in consideration of one' guinea per , 
cent, additional, the underwriters agree to con- 
tinue on the risk until the vessel shall be arrived ■ 

back in London, or her port of discharge in the -r, . 
Unitedl Eingdom” that the -change of , 

destination of the ship, provided for. by the •',' , - 
memorandum, was an alteration in the terms an<l '■ ' ' ' .. ‘ 
conditions of the policy, witjhin 85 Geo. ,3, c. 68, ; 

s. 13; and, therefore, the. .policy so altered by 
the memorandum dtdjnoh reqtiire.a hew stam}). ':y 
Brdclidhat^ v, Bitgme* T'B. Si'; 1 H. ; 
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Rob. 102 ; 5 Gar. & P. 21 ; 8 L. J. fO.S.) K. B. 
371. 

Where there was a policy on goods at and from 
S. to R., and the ship being driven into W, and 
detained, the assured wrote to their agents in L. 

“ that the captain had been ordered to proceed to 
C., as they were not certain whether the enemy 
might be at R. or not, and that the passage to C. 
was nearly the same, but rather the shortest and 
safest, and they desired the agents to arrange 
the matter with the underwriters,” which letter 
the agents receiving on 12th July, applied to the 
underwriters lor their consent to alter the policy, 
b}^ adding the words “ 8. or M. after R.” which 
consent was obtained, and the ship and goods 
were afterwards lost in the voj’age to C. : — ^Held, 
that this alteration did not require a new stamp, 
it being within 35 Geo. 3, c. 63, s. 13. JRamstroni 
V. 5 M. &: S. 2G7. 

A policy effected on ship and outfit on a voyage 
upon the southern whale fishery out and home, 
cannot be altered by consent after the ship sails, 
and the risk attaches to an insurance on ship 
and goods ” without a new stamp ; outfit, the 
subject-matter of insurance, being essentially 
<lifferent in such a voyage from goods, and there- 
fore not within the exception of the 35 Geo. 3, 
c, 63, s. 13, which enabled alterations to be made 
in the terms or conditions of a policy, without 
having a new stamp, so that the thing insured 
remained the ]jroperty of the same persons. 
Ilill V. Patten, 8 East, 373 ; 1 Camp. 72 ; 9 R. R. 
469. And see Freneli v. Patton, 9 East, 351 ; 

1 Camp. ISO ; 9 R. R. 571 ; Ilced v. Peere, 
7 B. & C. 261 ; 2 Car. & P. 624 ; 31 R. R. 
190. 

A vessel having sailed and put back to the 
Downs, and then sailed again, laboured and 
strained much from being overloaded, and then 
put back a second time ; and upon an applica- 
tion to the underwriters for liberty for the ship 
to go into port to discharge part of the cargo, it 
was only communicated to them that the ship 
was too deep in the water: — Held, that the 
memorandum giving such liberty did not require 
a new stamp. Weir v. Al)erdee7i^ 2 B. & Aid. 
320 ; 20 R. R. 450. 

A policy was effected at four guineas per cent, 
on hemp, marked R., and valued, with certain 
returns of premium upon arrival at certain ports, 
and wai’ranted to sail before the 20th of August, 
which was a summer risk and premium ; by a 
memorandum indorsed, the underwriters for four 
guineas additional and the return of 5.s\ less for 
arrival, absolved the assured from the wari'anty 
of sailing before 20th August, so making it a 
winter risk ; and withdrew the mark of the 
hemp Held, that these were not such altera- 
tions of the subject-matter Insured, and of the 
terms of the policy, but that they might be made 
by 35 Geo. 3, c. 63, s. 13, without any new stain}). 
Hulybard v. Jaoltson^ 4 Taunt. 169 ; 13 E. R. 

'' 574 .' ■ _ 

A broker, instructed to effect a policy on 
goods, effected it on the ship ; the mistake was 
afterwards rectified by the undermiter subscrib- 
ing a memorandum in the margin: — Held, that 
no new stamp was necessary. ■ Sauotell v. Loudon, 
5 Taunt. -359 ; 1 Marsh, 99.” • ‘ 

7- ' A mistake made by em agent in declaring the 
' interest in the margin of the policy to . be on a 
. shi|.) by a wrong name, may be .rectified by 
inserting the true .name, without a iresh' stamp. 

v. Touray, 1 'M. T "" 

1601 ‘laE. B. and ^ee 16 B. -B:284,.n; * ' 


c. Slips and Informal Contracts, 

Slips, Effect of.] — The unsigned underwriters' 
slips constitute only a provisional insurance, not 
binding in law on the underwriters ; and the 
rights of the parties must be clctcrmincd by tiiO' 
policies when executed. Mildred v. Masponn, 
53 L. J., Q. B. 33 ; 8 App. Cas. 874 ; 32 W. R. 
125 ; 5 Asp. M. 0. 182--H. L. (E.) Affirming 
S. C, noni. Ilermnno v. Mildred. 


As Evidence.] — Although by 30 Viet. 

c. 23, ss. 4 and 9, a slip in the ordinary printed 
form of an insurance office, not being stamped., 
is not available as a jiolicy, it may be referi’ed 
to for the purpose of shewing what was the 
intention of \he })arties at the time of the e.vecu- 
tion of a policy which is founded upon the slip. 
lonido!^ V. Pacific Fire and Marine Funrance 
Go., 41 L. J., Q. B. 190 ; L. R. 7 Q. B. 517 ; 26 
L. T. 738 ; 21 \V. R. 22 ; 2 Asp. M. C. 454— 
Ex. Gh. 

By 30 Viet. c. 23, s. 7, no contract or agree- 
ment for sea insurance shall be valid, unless- 
expressed in a policy : — Held, that, notwith- 
standing that statute, the slip might be given in 
evidence, though not valid as a contract, as evi- 
dence of the intention of the parties. iL 

A slip signed by underwriters is not admis- 
sible as evidence of a contract of insurance 
unless stamped. Morrmn v. Universal Marine' 
Insurance Co., 25 L. T. 108 ; 1 Asp. M. 0. 100.. 
8ee 8, C., 27 L. T, 791 ; 1 Asp. M. C. 503™ 
Ex. Ch. 


Custom as to.] — A custom whereby an 

underwriter is held bound to issue a policy in 
accordance with the terms of the sli}), notwith- 
standing that it was discovered after the signing 
of the slip that the subject-matter of the insur- 
ance was lost, is bad. Ib. 


— — Ho Contract to Execute Stamped PGlicy.] 

— A Liverpool insurance company employed the 
firm of E. & Co. as its agents in London. I’he 
plaintiff instructed P. &: Go. to insure fpr him, 
steel rails, and P. & Co. pre})ared a slip, 
was initialed by E. & Co. on behalf of the insur- 
ance company. According to the course of 
business observed by the insurance company, 
P. &: Go. sent a co})y of the slip to E. & Co., wliO' 
the same night sent it to the com})any at Liver- 
pool. P. & Co. paid to E. & Co. the premium, 
due on the policy and the amount due for the 
stamp duty. The steel rails were afterwards- 
totally lost h)y the }>erils intended to be insuied 
against, and the comiiariy then refused to- 
execute any stamped ],)olicy : — Held, tliat no 
action would lie ; .for that the initialing of the 
slip and forwarding the copy slip to the company 
were parts of one contract ; ami that no further' 
contract could be implied to execute a stamped, 
policy within a reasonable time after the copy 
slip was transmitted to the company, and as iiov 
stamped policy had been executed, 30 Viet, c. 23, 
ss.,7 and 9, prevented the plaintiff from main- 
taining an action. Fishery. Lrverpool Marine' 
Insurance Go., 43 L. J., Q. B. 114 ; L. B. 9 Q, B. 
418 ; 30 L. T. 501 ; 22 W. E. 951 : 2 Asp. M. C. 
454™Ex. Ch. 

The memorandum, or slip, which, by the cus- 
tom of Lloyd’s, is given by underwriters prioi' to- 
|’the grant of a policy will not be enforced in 
equity as a contract to grant a policy, 3Ioroeco^ 
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Land and Tradimj Co. v. F/'i/, 1.1 Jur, (N.S.) 76 ; lan/h India Sea hmimnee Co.. 1*1 Apn. Cus. 83 
11 L. T. 618 ; 13 W. E.310. C. 

Underwriters hiiv.ing executed to the defen- 
dants, iron merchants, a policy of marine insur- ! Effect of Hisnomer.] — The plaintiffs, by order 
anee on a cargo which suffered loss, filed a bilU of Iv., at Hamburg, opened w.ith an insurance 
in equity for a rectification of the policy, so as j company a policy on hides by ship or ships to 
to make it conformable to that which they said the extent of 5,000/. The slip was signed on the 
-was the real contract between the agents, in 23rd of September, 1860, but the ])oiicy luni not 
proof of which tliey produced in evidence the then been made out; on the 3rd of February, 
'Hli|) which was signed by their agent when pre- 1870, one of the plaintiffs went to the company's 
sented at Idoyd’s by a clerk of the defendants’ office, taking with him the slip for the o.OunZ. 
insurance liroker. They denied that they ever policy, and filed up two slips, one for 2,455/. on 
entered, or intended Tn enter, into any contract hides, per “ Socrates,” and another slip for 2,5<jn/. 
other than that expressed by the policy : — Held, on hides by another vessel ; he stated to the 
that as the slip formed no contract, and there clerk of the company that it would be more con- 
was no binding agi'eement between the parties venient to both parties !<■) have two separate 
until the policy w%as signed and the preminin policies, instead of drawing up an open policy 
paid, the bill must be dismissed with costs, for 5,000/., and then declaring it on 4,055/. The 
Jlacltenzie y . ConUon, L. R. 8 Eq. 368. clerk acquiesced, and initialed the two slips, and 

afterwards the policies were executed by the 

On Contract to keep Insured.] — A plain- company. There was a Norwegian ship, the 

tiff having brought an action against a ship’s - Socrates,” and a Pheiich ship, the ‘‘ Socrate,” 
company for the recovery of a debt, it was agreed both described in the Veritas, the risk on the 
between the parties that proceedings should be latter being greater than on the former. The 
stayed and no judgment signed, upon the terms hides insured by the policy were shipped o.n 
that the company should execute to the plaintiff board tlie Socrate” and lost. At the trial the 
a mortgage of the ship for the amount of his jury found that the parties, on entering into the 
debt, aud keep the same insured. On the daj' contract, both meant to insure the hides by the 
before the expiiution of the then existing policy, vessel on which they were actually shipped, 
slips of policies were signed by the imderwu’iters, whatever her name might be, though the}” sup- 
but the new policies themselves were not com- posed it to be the Socrates,” and that the 
pleted until three (lays after the expiration of company did not mean only to insure hides on 
the old ones: — Held, that this was a non-com- board the “Socrates”: — Held, that the com- 
pliance on the part of the company of their pany being bound on the 3rd of February to 
undertaking to keep insured, and that the plain- insure hiiles on board any ships selected by the 
tiff was therefore entitled to sign jiidgmieiit. plaintiffs, the misnomer was of no consequence, 
Parry v. Great Sltijy Co.. 4 B. <ic S. 556: 33 and the company were liable. lonidc^ v. Pari fie 

L. J., Q. B. 41 ; 10 Jur. (N.S.) 294 ; 9 L. T. 379 ; pii'e and Marine Insurance Co.. 41 L. J., Q. B. 

12 W. K. 78. ' 190 : L. R. 7 Q. B. 517 ; 26 L. T. 738 ; 21 W. R. 

I 22 ; 1 Asp. M. C, 330--Ex. Ch. 

On Winding up.] — S. agreed by writing 

to become a member of an association, each Disclosure after Slip initialed.] — Whenimder- 


to become a member of an association, each Disclosure after Slip initialed.] — Whenimder- 
member of which on effecting an insurance on writers have, by initialing a slip, made a con- 
his own ship became bound to contribute to the tract of assurance, which, although invalid at 
loss of aiiy other member. S. agreed to become i^w and in equity for want of statutory 
a member in respect of an insurance for 390/. on requisites, is, nevertheless, in practice, and 
his ow'ii ship, but no stamped policy was ever according to the usage of those engaged in 
executed. He contributed to the losses of other marine insurance, a comjiletc and final contract 
members, and his own ship having been injured binding upon them in honour and good faith, 
he ma<.le a claim in respect of it, but before any- whatever events may subsequently happen, the 
thing had been paid the association was oiHered assured need not communicate to the urider- 
to be wound up : — Held, that under 35 Heo. 3, writers facts which afterwards come to his 
c. 63, no agreement for insurance of shi[)s can be knowledge material to the risk insured against ; 
valid unless duly stamped according to that act, .^nd the non-disclosure of such facts will not 
that therefore there w’as no evidence of a binding vitiate the policy of insurance afterwards exe- 
miitual contract for insurance having been cuted. And it makes no difference that, the 
entered into, and that B. wHis not a contributory, insurance being negotiated by an agent oi: the 
London- Marine Insurance Association. In re, assured, the slip was initialed subject to the 
Smith, Ex pa-7‘te, 38 L. J., Ch. 681 ; L. R. 4 Ch. ratification of the assured, Cory v. Patton, 


fill ; 21 L. T. 97 ; 17 W. R. 941. ! 43 L. J., Q. B. 181 : L. R, 9 Q. B. 577 ; 30 L. T. 

: 758 ; 23 W. R. 46 ; 2 Asp. M. C. 302. 

‘‘Open Cover” — ^Refusal of Policies in Terms | See S. Cl, on demurrer, 41 L. J,, Q. B. 195, n. ; 
of Cover — Specific Performance.] — An open j L. R. 7 Q, B. 304 ; 26 L. T. 161 ; 20 W. R. 364 ; 
cover, or proposal to insure before the goods to 1 Asp. M. C. 225. 

be insured are shipped, wms given by the respon- An underwriter signed a slip effecting an 
dents to IL in order that he might give it to the insurance on the freight of a ship ; at the time 
charterer, wdio after shipment applied for policies of his so- signing the plaintiff knew of, but did 
to the amount mentioned in the cover and was not communicate to the defendant, a fact which 
refused :~H eld, that such application consti- the conrt held' to be a material fact, which the ■ 
tuted an acceptance of a subsisting proposal, and plaintiff was bound to communicate. The defen- 
that there was a binding contract with the daht ■ subsequently, at ■ the time when he was 
charterer to issue a policy in terms of the open fully acquainted with this fact, signed a policy 
cover. The asking for two policies did not pre- in conformity with the terms of the slip, but also ' 
+i-»A 'hAiTifr anfftp.iAut fls there wus at the same time wrote a letter of nrotest to the 


vent the a< 
a refusal t 


i acceptance being sufficient as there was at the same time wrote a letter of protest to the 
I to give"’ any. Blntgwandass v. Nether- | plaintiff’s brokers, declaring that he -would resist 
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any claim made under the policy : — Held, that 
the policy atus vitiated b,y the concealment, and 
the action was not maintainable, KklioUon v. 


Person Interested or Agent.] — If an agent 
residing abroad cifected a })olicy without inseit- 
ing his name as agent, such policy was void by 
25 Geo. 3, e. 44 (repealed by 28 Geo. S, c. 56). 

V. Eadle. 2 Term Eop. 813 ; 1 II. 11. 200. 

And the name of the party interested must 
have been inserted in the policy, otherwise lie 
could not recover upon it. Cn,v v. P^rri/, 1 
Term Eep. 464. 

If the name of the broker effecting a polityy is. 
inserted in a policy as agent, it is a sufiicient 
compliance with 28 Geo. 8, c. 56>. EcU v. Gihoip 
1 Bos. & r. 845 : 4 H. K. 823. 

In a policy the jjersons inte]*este<l were denomi- 
nated “the trustees of Messrs. K. F. k Co,”; — 
Held, that this might be considered their usual 
style and firm of dealing. Hidhppt v. Martin. 
1 Camp. 538. 

A declaration stating that M. and another 
caused to be effected a policy containing that 
J. G. & Co. did make assurance, and averring the 
interest in F. W. S., with a promise by the defen- 
dant to the plaintiffs, in consideration of the 
premium paid by them, was held good after 
verdict ; for it must be intended that the plain- 


disco vers the concealment of a material fact 
between the initialing of the slip and the issuing 
of the stamped policy, but issues the policy 
without protest, he is not estopped from disputing 
his liability, nor is the burden of proof thrown 
on him to shew that the assured was not misled 
into treating the contract as still subsisting. 
Morrhoa v. Universal Marine Inifumnne Co.^ 
42 L. J., Ex. 115 ; L. E. 8 Ex. 197 ; 21 W. K. 
774 ; 1 Asp. M. C. 503— Ex, Ch. 


d. legality. 

And see V. litTEEEST of Assured, 
■WAGERIltG rOLICIES, pOSt, col. 1137 ; 
Neutral oe Hostile Property, post. 
1142. 


Under Be pealed Acts.]— A. k B. were secret 
partners in underwriting, cacli signing policies 
in his own name -.—Held, that such policies 
were not void under 35 Geo. 3, c. 63, s. 11. 
BreU V. BechwltK 26 L. J., Ch. 130 ; 3 .Jur. 
(N.S.) 31 ; 5 W. B. 112. 

A policy effected in the name of the broker 
of the assured not describing the broker as agent 
was not contrary to 28 Geo. 'll, c. 56. De Viguier 
V. Swanson^ 1 Bos. k P. (n.r.) 346, n. ; 4 B. B. 
825, 11, 

Semblc, a transfer by one underwriter to 
another at a higher premium his subscription to 
a })olicy is not a reassurance prohibited by 
19 Geo. 2, c. 37, a. 4. BelrerY. Barnes. 1 Taunt. 
48 ; 9 R. B. 707. 

A policy made by a company not subscribed 
by the individual members of the company is not 
void under 25 


5 Geo. 3, c. 63. Bowdall y. Allan., 
19 L. J., Q. B. 41. And see Held v. Allan 
cases infra, col. 1351. 

A. and B. were in partnership carried on in A.’s 
name, to insure ships. A. ])aid all the losses. 
The partnership being illegal under 6 Geo. 1, 
c. 18, A. could not recover from B. his share of 
the losses. Mitchell v. Cochlmrne, 2 H. Bl. 
380. 


Policy signed by Three for Themselves and 
Others— Validity— 30 Viet. c. 23, s. 7.] — A policy 
signed by three ])ersons “for ourselves an<l the 
other members of the I. Assurance Association,” 
which was an unincorporated and mutual society* 
does not comply with 30 Yict. c. 23, s. 7. (Lord 
Justice Clerk and Lord Young, contra), Inrer- 


Commission.] — Insurance of captaiirs eom- 
ssion, &c. in the African trade is legal. Kiw) 
Glorer, 2 Bos. & P. (]N.R.) 206 ; 9 Fu E. 638. ' 
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ten days before such policy was effected ; and oii “ Hampden” and clainied for a loss. The plain- 
receivino' news of her arrival, her cjwncrs effected tiffs having brought an action to recover tlie loss, 
a second ])oiicy on her with the same insurers, by it was : — Held, that the plaintiffs were ejititied 
which she was insured at and from Calcutta to to recover, for that the defejidaiits were insin*ers 
Bombay. The vessel was totally lost at Calcutta in respect of a marine risk, and as sucli^ subject 
during the continuajice of the risk under both to the usage of underwriters, stated in SttqjJumx 
policies, and the insurers having paid the owners v. AuatralUni Insura )U’e Oa. (L. E. 8 C. B. IS), 
as for a total loss upon the second ])olicy sought by which in the case of open policies ou sliips to 
to j'ccovm* the full amount upon a policy of re- be declared, the policy attaches to the goods as 
insurance which tho}'^ had effected of the risk soon as, and in the order in which, they are 
under the second policy, without deducting the shippeil, in which order the assured is bound to 
money payable upon the first policy. The court declare them, and in case of mistake as ro the 
was of opinion that the second policy was iiiten- order of shipment, the assured is bound to rectify 
ded as a substitution for the iirst, and that the the declaration, which may, in the absence of 
original insui-ers were liable only on the second fraud, be altered even after tiie loss is knotni. 
policy, and were, therefore, entitled to recover Imj^erial Marine Insurance Co. y. I'ire Insura nee 
the full amount on the policy of rc-insurance. Corporatw7i, 48 L. J., 0. B. 424 : 4 C. B, I). 160 ; 
Unlim Marine Lisurance Co, v. Martin^ 35 L. J., 40 L. T. 166 ; 27 W. E. 680 ; 4 Asp. SI. C. 71. 
C.B. ISl. ■ 



“To pay as may be paid” on Original Policy 
li'eed not be Mentioned.] — An underwriter — Indemnity — Condition precedent.] — The W. 

“ on goods ” may reinsure by the same descrip- Company, having insured a shi]j, rc-iiisured part 
tion ; and the policy need not he espressetl to be of their risk with the E. Company, and duly 
a reinsurance. Maelu’nzic v. Whitwortli^ 45 paid the premiums. The re-insurance policy was 
Ta j.. Ex. 233 ; 1 Ex. 1). 36 ; 33 L. T. 655 ; 24 not an exact copy of the original policy, but 
W. R. 287 ; 2 Asp. M. C. 490 — C. A. contained the following clause : — “ Being a re- 

An underwriter having subscribed a marine insurance a}>plying to the lines of the Western 
policy of insurance on certain goods, afterwards Insurance Company, Limited, policy No, , 
insured his risk by effecting with other under- subject to the same terms and conditions as the 
wTiters a policy on'the goods without stating that original policy or policies, and to pay as may he 
the latter transaction was a re-insurance. In an paid thereon.” The ship insured hail suffered 
action by him upon the second policy, a common damage from the perils insured against, but the 
practice "to state the fact of a re-insurance in the W. Company had not as yet paid any part of it. 
slip or policy was admitted ; but the jury found Both companies were in liip:iidation, and the 
the fact immaterial and negatived concealment : liquidator of the W. Company made a claim in 
— Held, that he was not bound by law to disclose the winding-up of the E. Company for the 
the fact of re-insurance unless inquiry were made amount secured by the policy of reinsurance : — 
of him with respect to it, and was, therefore, Held, that pavmient by the W. Company on the 
upon the findings of the jury, entitlcil to the original poiic}' was not a condition precedent^ to 
verdict. Ih. ^ ' their recovering against the E. Company. 

teru Insurance Co.^ IJai pa rUi^ IJddi/sfim Marhio 
Declarations of Risk.] — In accordance with an Insin'anoe Co,., In re, 61 L. J., Ch. 362 ; [1892] 
agreement entered into between the plaintiffs, 2 Ch. 423 ; 66 L. T. 370 ; 40 \V. B. 441 ; 7 Asp. 
a marine insurance company, and the defendants, M. G. 167. 
a fire insurance company, the defendants sub- 
scribed a policy whereby they undertook to rein- Appropriation.] — The plaintiffs were the 
sure the plaintiffs against loss or damage by fire London agents of an insurance company, wlxo 
to the extent of 50, COOL by the ships as might be had also an agent at Calcutta. The company 
declared at and from certain ports to destination, issued policies on cargoes proceeding from Cal- 
the policy to be subject to the same conditions cutta to the CTiiited Kingdom, re-insuring the 
(as far as tliey related to the fire risk only) as excess above 5,00GZ. on any one ship, through 
the original policy or policies, and would pa}?' as their agents, the plaintiffs, with the tlefendants, 
might be paid thereon. The policy provided that lost or not lo.st, in anyone ship, as may be 
the arrangement was to be in force for one year declared. From time to time the plaintiffs 
from the 1st of October, 1876, and to include received advices from the agent at Calcutta, 
only such vessels as were coal-laden ; the policy stating the names of the ships, and particulars 
to be supplemented by further policies on like of the excess of 5,000?. upon each, whereupon 
terms should the amount thereof not prove they declared the ships to ^ the defendants, 
sufficient for the year’s transactions. The policy together with the amount of excess, indorse- 
becoming exhausted by declaration of risk, the ments of which were made on the back of the 
defendants, on the 9th of July, subscribed a policy, which was thereby a})propriaied to tbe 
second policy similar in terms to the foruxer particular risk. By a letter of the 15th Ifebruary, 
})olicy, and this second policy becoming likewise 1860, the Calcutta agent informed the plaintiffs 
exhausted, a third policy was, on the 25th of of an excess insured by the company on the ship 
Octobci’, subscribed by the defendants, similar “ B.” On the 16th Slarch both the plaintiffs 
in terms to the former policies. On the 7th of and defendants had information, as the fact Avas, 
June the plaintiffs insured a coal-laden ship, the that the ‘“B.” had been ^destroyed by lire. On 
“ Hampden,” and there was a loss by fire of the the 17th March the plaintiffs appmpriated the 
cargo on the 18th of September, which would whole of the amount remaiaiiig on the then cur- 
have been covered by the policy of insurance if rent' policy to other ships. On the 19th March , , ' 
the risk had been duly declared, but through the the plaintiffs effected a fresh policy with the 
negligence of the plaintiff’s manager the risk had defendants, in continuation of the fomicr one : 
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defendants that the policy of the 19th would he particular voyage, and goods were put in different 
apjH'opriated to the excess of 5,000^. on board the proportions on board two ships which sailed on 
“ Xt.” ; and on the 26th March made an indorse- the voyage, one of which was lost, but the other 
ment thereof upon the policy, the defendants arrived in safety : — Held, that the insured might 
disputing their right to do so : — Held, that the apply either policy to the ship which was lost, 
fact of the loss of the “B,” being known to both lienclmaii v. Offley^ 2 H. Bl. 345, n. ; 3 .Dough 
plaintiffs and defendants at the time of the 135. 
issuing of the policy’- was immaterial, as it was 

not at that time known to either party that the Bankruptcy of Assured— Second Insurance by 
company had undertaken any risk with respect -A-ssignees — Payment.] — J. made a policy on a 
to the ship : and that the declaration and appro- ship valued at 2,50oZ., and became bankrupt, 
priation were sufficient. Glechtanes v. lioyal His assignees reinsured for 2,500h ; and upon 
Exchange Insurance Corporation, bB, loss of the ship the uriderwrilers on the 

34 L. J., Q. B. 30 ; 11 Jur. (N.s.) 108 ; 11 L. T. second policy paid J. S. 2, 500Z. for the loss Held, 
305 ; 13 W. B. 71. Hiat J. S. could not sue on the first policy. 

ganY. Stochdale, bib. 

Voyage ended when Policy effected.] — The 
defendant, who had insured a cargo by a certain 

vessel, lost or not lost, for a certain voyage, 4. Grant and Issue of Policy. 

believing such vessel to be overdue, effected a _ t 

policy of reinsurance with the plaintiff on the _ ^o^i^ialities.] A policy jourported to be 

same cargo and iXsk. Before effecting the policy sealed and delivered by two of the direc- 

of reiiisuranoe, the vessel and cargo had in fact * of msuranoe company m the pvosenoe or 
arrived safely at the port of destination: but their secrotaiy, an.l accordrag to the powei's 
this was not known to either the plaintiff or fod m the directors by the deed of settlemont 
defendant at the time the policy was effected “f the company. 1 his statement was taken, as 
Held, that the poliev had attached, and that against the company, to be conclusive that it 
therefore the plaintiff was entitled to the pre- not only duly signed and sealed, but also 

minm at which it had been effected. Bradford 4’^^ P 

V. Symondson. 50 L. J., Q. B. 582 ; 7 Q. B. D. I B. B. 2 H. L. 296 ; 16 L. T. 800 ; 16 

4.56; 45 L. T. 364 ; 30 W. R. 27 ; 4 Asp. M. C. W. R. .18. ^ 

Q ^ A policy signed, sealerl and delivered is com- 
plete and binding as against the party executing 
Construction of Clause “ to Pay as may be B? though, in fact, it remains in his possession, 
Paid’’ — Liability of Eeinsurer.] — A policy of unless there is some particular act required to be 
reinsurance contained the following clause : clone by the other party to declare his adoption 
“ Being a reinsurance subject to the same of it. Ih. 

clauses and conditions as the original policy, and It is not necessary that the assured should 
to pay as may be paid thereon, but against the formally accept^ or take away a policy in order 
risk of total and (or) constructive loss, total loss to make the delivery complete. Ih. 
only.” The ship insured by the original policy . After the broker had prepared a slip, and the 
sti'anded and was abandoned, and the under- proposed insurer had accepted it, and bad pre- 
writers paid a total loss. The reinsurers refused pared a policy in accoi'dance -with it, a desire 
to admit any liability to pay under the policy of ''■‘''as expressed by him and assented to by the 
reinsurance, upon the ground that the ship had uiidei'writer that the policy should be cancelled, 
never been shewn to be a constructive total loss : on which a cancellation was in form effected : — 
— Held, that, upon the true construction of this Held, that this was not ^ effectual as to the 
clause, it did not bind the reinsurer to pay such assured, who had not, in fact, given the broker 
sum as the insurer might choose to pay the any authority to cancel the policy. Ih, 
assured, whether liable or not, Chippendale v. .l- n i 

Holt, 65 L. J.. Q. B. 104 ; 73 L.T. 472 ; 44 W. R. . — Cancellation.] — A broker_ w.is 

1^8 * 8 Asp M C 78 mstr acted to effect tor a shipowner an insur- 

’ ''i • ^ ’ aiice on a ship. The broker gave a slip to C. 

Reinsurance against Fire — Usage — Order of (the authorised representative of an iiisurain^o 
Attacliment of Policies.]— See Maritime Marine company), which was accepted, and a policy })re- 
Insurance Co. v, Eire Reinsurance Co,, infra, parcd accordingly. When the policy (with tlie 
col. 1046. amount debiting the broker with the premium) 

was sent to his office, duly signed, sealed and 

3. Double Insueakce. 

take, that the policy ought not to have gone 
.f. Amount Recoverable.] — In a case of double forward, and that there "was no premium due. 
insurance, the insui’ed may recover the whole This was re|.>eatcd by another clerk, who came to 
against any of the insurers, and leave him to C.’s office for the purpose, and requested the 
recover satisfaction from the rest. Kewley v. cancellation of the policy. C. acted on these 
Reed, 1 W. Bl. 116. S. P., Rogers v. Raris, 1 representations (wdiieh, however, had been mafic 
Park. Ins. (Sth ed.) 601. by the broker's clerks without any authority 

In an action on a valued policy, it is no from the shipowner), and cancelled the policy, 
defence that the apured has received the amount but charged the broker with the stamp duty paid, 
of the valuation in the policy from the under- and gave the policy to him in order to enable 
writers on anothcT policy, if the subject-matter him, if possible, to get a return of the stamp 
: insured is proved to be of a value equal to the duty on it. The ship was lost, and the ship- 
'>■' Sinn received and that sought , to be recovered, owner made his claim for the loss : — Held, that 
Bonsjield v. Barms, 4 Camp. 228 ; 16 R. B. the circumstances w’-ere sufficient to shew an 
780. A.,-.-,!'.:.'.; ' . ■ ' . execution and a delivery of the policy, and that 

v'T,'> Where two ''policies for .-.different -sums were the unauthorised act of the broker a&rded no 
'effeqtedMgood^mboard any ship ot.ships on a 'answer to the claim, Ih. ' ' 



the defendant had signed three memoranda sub- 
sequent thereto ; yet, not having assented to it, 
the policy was void as to him '■ and that, con- 
sequeiitiy, the assured could not recover t]ie 
ampiint of his subscription. FuirVie v. 

1 Moore, 114 ; 7 Taunt. 412 ; Holt, 331 ; 18 K. It! 
515..' . . . , ■ ■ ■ 

The owner of a vessel bound from London to 
Berbice, which had deviated by takiitg in goods 
at Madeira, insured her, with notice to the 
underwriter of the circumstances, at and from 
London to Berbice,” and inserted the words ** at 
sea” in another part of the policy ; — Held, that 
the deviation was a good defence, as the policy 
was thereby vacated. liedman v, London or 
Lotvde?i, 5 Taunt. 462 ; 1 Marsh. 136 ; 3 Camp. 

A policy “ at and from A. and B.” is not 
vitiated by inserting, without the consent of the 
underwriter, the words “ both or either.” CIoj)- 
Jiam V. Colog an^ 3 Camp. 382. 

On a policy on ship and goods at and from 
Cuba to Liverpool, with liberty in that voyage 
to proceed and sail to and touch and stay at any 
ports and places whatsoever ; and with leave to 
discharge and take in at any ports or places she 
might call at, without prejudice to that insur- 
ance,” the assured, after the subscription of 
the policy, inserted in the body of it the wonls, 
“ with leave to call olf Jamaica,” which was 
acquiesced in by all the underwriters excejit the 
defendant, without increase of premium : — 
Held, that this was a material alteration, and 
avoided the policy as against tlie <Iefendant. 
Forshaw v. Chahert, 6 Moore, 369 ; 3 Br. & B. 
158 ; 23 R. K. 596. 

A policy from Calmar to Portsmouth was 
altered with the consent of some of the under- 
writers, by inserting the words “or Weymouth” 
after Portsmouth : — Held, that the policy was 
void against an underwriter who was ignorant 
of the alteration when it was made, although 
afterwards, on being informed of it, he said lie 
would not take advantage of it. Cauijilell v. 

2 Stark. 64. 

Policy differing from Slip.] — If a policy differs 
from the label, which is the memorandum of the 
agreement, it shall be made agTceable thereto ; 
for the owners agent, when he fetches the 
policy, is not bound to compare it with tlie label : 
and it is not a sufficient ground in equltv to say 
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Eeinsurance against Pire — Usage — Declara- 
tion of Bisks—Order of Attachment.] — 'i'he 
plaintiffs, a marine insurance company, agreed 
with the defendants, a fire insurance cu 2 U].any, 
that the defendants should reinsure rlieni against 
loss by fire of coal-laden ships jnsured liy tiie 
plaintiffs between certain ports, during the con- 
tinuance of the agreement. Policies to cover 
risks upon such ships as might he de(‘Iared iw 
the plaintiffs were issued ainl siibscrilied by the 
defendants. A usage was admitted as between 
merchants and underwriters that -in. case of ctpjcn 
policies upon ships to be declared the policies 
attached upon and in order of the decknntiniis ; 
and that in case of mistake the declaration was 
rectified sometimes after the loss: — Held, that 
the usage applied as between the plaintiffs and 
defendants. Jfaritivw JnKurauce Co. y. 

Fire llelnsu ranee Co.. 40 L. T. 166 ; 4 Asp. 31. C. 


took in her fish, and was lost on her Toyage to 
Portugal : — Pleld, that it being the usage of the 
trade "to make such an intcrmaliatc vo^^age as 
that to Sydney, its non-communication to^the 
underwriters was immaterial. Oia/ier v. Jenninr/s, 

I Camp. o0r> ; 10 11. P. 7;19, n. 

Usage as to Attachment of Policies.] — 

See Jfaritinie Marine Jnnwranre Co, v. Fire 
licbiKuranee Co,, infra. 

Eeinsurance.] — See Chippendale v. Holt. 
supra, col. 1080. 

“ Ice-bound” — “ Open Water.”] — By the rules 
of a mutual insurance association, ‘-If a ship 
insured shall be and remain wrecked, stranded or 
sunk fora period of four months . . . and during 
siicli period it shall haye been found impracticable 
to save the ship . . . the ship shall be considered 
to have been lost. . , . Provided that a ship which 
is so situated, and ice-bound, shall not be con- 
sidered as coming within this rule or to have 
been lost unless and until there shall have been 
four months ... of open water after the 
<lisaster” : — Held (Lopes, L.J., diss.), that the 
period of four months in the above rule woidd 
rim, notwithstanding that floating ice prevented 
salvage operations, “ice-bound” meaning that 
ice is""so round the ship that she could not move 
away out of it. Per Lopes, L.J. : long as 

floating ice prevents salvage operations, theie is 
not “open water” within the rule. Sundrrland 
Steamahlpf Co. v. Ko7ih of England Iron Sfetun- 
ulnp Insurance Assn,^ 14 11. 106 — C. A. 

^‘Premises,”] — A fire insurance ‘company, in 
making out a policy of insurance of a steamship, 
referring to conditions indorsed, so far as appli- 
cable, used one of their printed forms of condi- 
tions applicable to houses, the language being, 
“ if more than twenty pounds of gunpowder be 
on the premises at the time of the loss, such loss 
will not be made good” : — Held, that the word 
“premises” equally applied to a ship, the word 
Ixiing in legal language often used to denote 
“the subject or thing previously expressed,” 
Beacon Life Assurance Co, v. Gihl), 1 Moore, 
P. C. (N.S.) 78 : 9 Jur. (ft.S.') 185 ; 7 L. T. 574 ; 

II W. Ik 104. 

Held, also, that parol evidence was not admis- 
sible to prove that the word “ premises ” was not 
iiiTeiuled to include the steamer. Ih. 

Jdehl, also, that one of the conditions having 
specified a limited quantity of gunpowder to 
be eari'ied on board, it was quite immaterial 
whether the fire was or was not occasioned by 
more than the specified quantity of gunpowder 
being on board. Ih 

“In the Month of October.”]— Warranty to 
sail in ■ the month of October ex^ilained by 
evidence of mcrcbaiits to mean not after October 
2r>th. Chauraud v. Amjerstein^ Peake, 61. 

Parol Evidence.] — Parol evidence admitted to ' 
explain the meaning of “at and from” a port. 
fc>ee Moivon v. AtJtim, 8 Camp, 200 ; 18 Pi<. Ik 

‘780. ■; ■]„ p' ' > ■' , ‘ , ■ 1 

“ Ho St. Lawrence ” — Construction.] — See | 
Birrell v. I)ryen\ post,’ col- 1102. | 

^ Valued ' BoEoy-^Valne -not Pilled in,] — Seel 
Asfar V. Blmddl, post-- col. 11-12. ■ ; ■' 


East India Company’s Policies.] — East India 
insurances include the chance of detention by 
the charterers in India and the risk of the country 
voyage there. The policy construed by reference 
to 'the East India Company’s charterparty, which 
was 'well known. Salvador v. Ilopltins, 3 Burr. 
1707. 

Action on policy of insurance on goods in sliip 
chartered by East India Gonipany. Defence that 
the loss was during a voyage not coverctl by the 
policy : — Held, that the custom of the East India 
Company as to ordering ships chartered by them 
on voyages such as that in question must be 
taken to have been in the knowledge of the 
insurers. Gi'ant v. Bclaeour.^ 1 Taunt. 468, 467. 


7. Ratification. 

After Knowledge of Loss.] —A policy on 
freight, valued at a certain sum, was made by 
charterers on behalf of themselves and those 
interested, in the usual terms. It came to the 
knowledge of the shipowners, but nor till after 
they had heard of the loss. They tlicn claimed 
the benefit under it : — Held, tliat, there being 
satisfactory evidence of the policy having been 
made on the owners’ account, it was ojieii to 
them to ratify it, even after they had knowledge 
of the loss. Williams Y, Forth China Imuranec 
Co„ 1 C. P. D. 757 ; 85. L. T. 884 ; 3 Asp. M, G. 
842--G. A. 


8. Peofebty in Policy. 

Property of the Assured.] — The policy when 
effected is the property of the insured, Harding 
V. Carter,^ 1 Park ins. (8th ed.) 5, 


11. INSURANCE BY AGENTS, PART 
OWNERS, OB TRUSTEES. 

- Insurance by Agent — ^Lien on Policy Moneys,] 
-—Merchants in London, upon the instruction of 
shipping agents at Havaimah, after receiving the 
shipping doeuinents of a cargo of tobacco con- 
signed to them, effected policies on the cargo 
for the benefit of all whom it might eoncerii. 
The Havaimah agents shipped the tobacco in 
their own name, but were in fact acting as com- 
mission agents for the Havannah owners of the , 
tobacco, "the London merebauts before insuring ■ 
had notice Havannah agcnt'/'liad 

unnamed principal. A total loss occurred, and V, 
the ’/London ’ merchants ']received;]dhe _ polloj'' ■ 
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moneys, after receiving notice that the moneys of a ship generally, in his own name, but to an 
were claimed by the Havannah principals : — amount exceeding the value of his share, and 
Held, that the latter were entitled to the it is undei'stood that such insurance is intended 
moneys, and that the London merchants were to cover the interest of other persons, the other 
not entitled to a lien upon the moneys for the part owners are, upon a loss, entitled to their 
balance of their general account with the proportion of the insurance. 'Brack v, Binajlas^ 

Havannah agents ; and that in an action by the 4 Myl. & Cr. B20. 

Havannah principals against them for the moneys 

they could set off nothing but premiums, stamps Owners, Liability for.] One part owner 

an(i commission for infsm&Txae. Mildred v. Mas- by ordering an insurance without autho- 

po 7 is, 53 L. J., Q. B. 33 ; 8 App. Cas. 874 : 49 ai'otlier, charge the other with any 

L. T. 685 ; 32 *W. R. 125 ; 5 Asp. M. C. 182 premium, unless tlie other afterwards 

H* L.* TE.V * ' 5 * -j. . . . w jigvgQiit to the insurance. 0{/le v. WcaRg/uim', 

*. Abbott on Shipping (IBtti Ed.) 96. 

Authority to Insure — Ship’s Hushand.]— 

A ship’s husband has no power to insure except Insurance as Trustee — Receipt of Policy 
by authority of all the owners. French v. Moneys.]— A person shall not be allowed to 

IhultoTi, 5 Burr, 2727. detain to himself money due upon a policy of 

assurance wherein his name was only made use 

Clerk of Consignee.] — A clerk of a of as a trustee, under pretence that the cestui 

foreign consignee having effected a policy in que trust was indebted to him. Felly. Lutioldge, 
England to cover the goods sent to his master, Barnard. Ch. 819. 
and the policy having been adopted by the 
latter HehC that the jury were justified in 

finding that the clerk had authority to insure. EbhiAiiUjS Ui KibK. 

Barhno v. Lecltie^ 4 Moore, 8. 1. On Goods. 

^ ^ ^ What Goods, 1048. 

Part Owners.] One of several part Loading or Landing Cargo, 1050. 

owners of a ship, without any express authority of Loading and Landing, 1054. 

from the others, effected a joint insurance upon What Port 1055. 

the entire ship, charging the premium and com- 2 On Ship. ’ 
mission in the ship’s accounts, which were open ’ Extent of Liability 1058 

to the inspection of, and were actually inspected i,' Terniiiiatioii on Mooring,' 1064. 

by, the other owners, and not objected to : — Time Policy 1067. 

Held, that the jury was warranted in finding 3^ On Freight. 1068. 
that the managing owner had a joint authority ^ * ' ' 

to effect an invsurance for the whole ; and that • 1. OiN’ Goods. 

consequently all the owners were liable to the 

broker, notwithstanding the credit was in the O'- What G-oods. 

first instance given to the managing owner alone Transhipping.]— Where the owners of goods 
—it appearing that the broker was ignorant of insured shifted them from one ship to another : 
the names of the other owners. RoUnson v. _Held, that they might still recover for an 
Oleadow, 2^ Scott, 250 ; 2 Bing. (N.c.) 150 ; 1 average loss arising from the capture of the 
Hodges, 24o. other ship. Pluntamour v. Stag^les, 1 Term Rep. 

Although one i^art owner of a ship has no ^ 3 Eouo*l. 1. 

implied authority, as such, to order assurances to 'a policy,'’ assiirance was made ‘‘ inclutling 

be effected on account of the other part owners, Yisk\^t craft to and from the ship,” on linseed- 
yet, if they are m partnership together, an order qIi cakes, free cf particular average unless 
to insure the ship given by one will render all general, or the ship was stranded.” The cakes 
liable. Hooper v. Lnshjp 4 Camp. 66. were put on board a lighter at their destination, 

One part owner cannot, by ordering an insur- the lighter stranded and sank, whereby a 
mice of the ship without authority from another, particular "average loss was sustained Held, 
charge the other with any part of the premium, that the underwriters were not liable. Hof man 
unless the other afteiTOrds assents to the insur- y, Ha.rshall, 2 Bing. (N.C.) 383 ; 2 Scott, 559 ; 1 
ance. BeUy. Himjdiries, '^^>4:. Hodc^es 330* 5 L."j. G. P. 70. 

Where part owners of a vessel authorise co- ® ' ’ ’ ’ ‘ 

owners to insure the whole vessel, and after- Several Vessels.] — Carriers on a canal effected 
wards assign their interest in the freight, and an insurance for twelve months, upon goods on 
the assignees do not give express notice of the board of thirty boats, named, between London, 
assignment, the co-owners are entitled to insure Birmingham, Ac., backw'ards and forwards, with 
the vessel, and deduct the costs of insurance leave to take in and discharge goods at all places 
from the freight. Lindsay y. Gihhspi^'Dti (x. k. IS. on the line of navigation. The insurance wars 

690 j 28 L, j., Ch. 692 ; 5 Jur. (N.S.) 376 : agreed to be 12,OOOL on goods, as interest might 

7 W, R. 320. appear thereafter ; the claim on the policy war- 

An action is maintainable by an assured part ranted not to exceed 1007. per cent., and 3,0007. 

, owner of a vessel against an insurance broker, only were to be conveyed by the policy in any 
wdio has received from the underwriters the full one boat on any one trip : — -Held, that the policy 
amount of the sums subscribed on a total loss, was not exhausted when once goods to the value 
although there are several other persons in- of 12,0007. had been carried by all the boats, or 
. terested as part owners, who have, given the by each of them, but that it continued, through- 
defendants notice of their interest, where the out the year, to protect all the goods afloat at 
plaintiff insured on the whole ship generally, any one 'time, up to the amount insurecl Crow- 

through the intervention of his captain, who ley v. Colmi^ 3 B. & Ad. 478 ; 1 L. J., K. B. 

gave the order . for effecting the insurance. 158. 

X T. 9 ^rice, 2,69 ; 23 R. B. 671, Held, also, that, upon the Ions of goods on 

y\';’ When ah insiirance is .effkitecl hy.a part owner board one of the boats, the assured was entitled 
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to recover that pro}X)rtioii of sucli loss which 
12,0O0Z. Bore to the whole value of the anioimt 
carried during the year. Ib. 

Where two policies for different sums w^ere 
effected on, goods on board any ship or ships on a 
particular voyage, and the goods were put in 
difiierent proportions on board two shipis which 
sailed on the voyage, one of whicli was lost, but 
the other arrived in safety : — Held, that the 
insured might apply either policy to the ship 
which was lost. Ilenclinuni v. OMey, 2 H, Bl. 

11 .; 8 Dough 189 ; 3 11. E. 408, 418. 

Sale at Sea.] — A ship being chartered with 
grain from Galatz to EiiK.len, for orders to dis- 
charge in a port of the United Kingdom, the 
owners effected an insurance on. the cargo from 
Galatz to Emden, and thence to a port of dis- 
charge in the United Kingdom, with leave to 
call for orders, and to naturalise the cargo, to 
return 20.?. per cent, if risk should end at the 
jiort of naturalisation. The cargo was sold 
afloat, while on the voyage from Galatz to 
Emden, by bought-and-sold notes, for 60.?. per 
quarter, including freight and insurance to 
Emden. The bill of lading (which was in con- 
formity with the chartcrparty) and the policy of 
assurance were delivered to the purchaser : — 
Held, that the purchaser was only entitled to 
the assurance to Emden, and consequently that 
he could not recover from the underwriter for a 
loss between Emden and the port of discharge 
in the United Kingdom. lonidm v. Haiford,, 
29 L. J., Ex. 86. 

On Separate Packages. — By a marine policy 
of insurance the insurance was described to be 
^'on 1,711 packages teas, valued at one sum, on 
a voyage from New York to London,” by a ship 
“warranted by the assured free from damage 
from dampness, change of flavour, or being 
spotted, or mouldy, except caused by actual 
contact of sea water with the articles damaged, 
occasioned sea perils.” In case of partial 
loss by sea damage to certain goods, not includ- 
ing tea, “ the loss shall be ascertained by a 
separation and sale of the portion only of the 
contents of the packages so damaged, and not 
otherwise ; and the same practice shall obtain as 
to a.E other merchandise, as far as practicable.” 
The ship met with very bad weather during the 
voyage, and 449 of the 1,711 packages of the tea 
were seriously damaged b}" actual contact of sea 
water. The rest of the packages arrived soundly , 
and in good condition, except by the injury to 
their reputation from having formed part of a 
shipment of which 449 packages had been 
damaged by sea wa,ter, and which was the 
cause, as was usual in such cases, of these 
packages, though sound and uninjured, not 
realising so high prices as they would have 
done if the 449 packages bad not been damaged 
by sea water : — Held, that the packages insured 
by the policy were divisible, and that the 
assured was entitled to .recover only in respect 
of the 449 packages which were actually dam- 
aged. Cater Y. Great Western iRS'uraTice Co, of 
‘ Mew York, 42 L. T., 0. P. 266 ; L, E, 8 0. P. 
552 ; 29 L. T. 186 : 21 W. E. 850 ; 2 Asp, M. 0. 
'90. D ^ ' 

0oods Valued as at Time of Arrival.] — Held, 
also, that the loss in value of the goods depended 
on their value at the time of their arrival at the 
port of destination, and not at the time of sale, 
and the umlerwriters were therefore not liable 


for a faU in the market price between such 
arrival and the time of sale, Ib. 

Open Policy— Declaration of Groods by In- 
sured .] — 'Where Ml open policy was granted on 
goods shipped from Melbourne to London per 
one set of specified steamers to Sydney and 
thence to London per another set, covering risk 
while in a specified factory at Sydney, “ declara- 
tions to be made Avithiii forty-eight hours after 
departure of steamer from" Sydney ” : — Held, 
that according to the true construction of thi.s 
contract two declarations must ])e made by tiie 
insured, one as incident to every contract of an 
open policy, for the purpose of identifying the 
shipments at Melbourne to which the p<jlicy wiis 
to attach and necessary by law to make the 
policy operative ; the other, un<.ler the express 
terms of the above contract, giving particulars 
relating to such goods as had been already 
brought within the policy, by a }>revious declaj-a- 
tion apt for that purpose, and had since been 
actually shippexl for London. Davies v, Xational 
Marim Insura nee Co., 60 L. J., P. 0. 73; [1891] 
A. C. 485 ; 65 L. T. 560. 

Insurance of Goods — Harks.] — Declaration in 
a policy on ship and goods at and from Loudon 
to Emden “ beginning the adventure on the said 
goods, &c., from the loading thereof on board the 
said ship.” In the policy was a memorandum 
whereby the insurance was declared to be on 
fifteen hogsheads of tobacco marked, “B. S. No. 
51 &; 65.” Special demurrer, first, because the 
goods Avere not averred to ‘have been put on 
board at London ; secondly, because the goods 
were not alleged to have been marked or 
numbered as in the memorandum, but thus ; “ 15 
hogsheads, the goods, &:c., in the policy men- 
tioned” ; thirdly, because the plaintiff was stared 
to have been interested until and at the time of 
the loss, wdthoiit shewing that he was interested 
at the time of the policy being made ; fourthly, 
because no venue was laid to the alleged loss on 
the high seas. Semble, that the declaration 
was bad. De Symonds v. Slteddeu, 2 Bos. A P, 
(N.R.) 153. 

Goods Stowed on Deck.]— Goods stowed on 
deck are not within a general policy on goods. 
BacMovse v. Bqjley, 1 Park. (8th ed.) 24. S. P.,, 
Boss y. Tlmaites. Ib. 


b. On Iioadingr or Landing Cargo. 

“rrom the Loading” — Eeference to Original 
Policy.] — A policy of insurance was underwritten 
for 1,060^, which wus declared to be a re-assur- 
ance, subject to all clauses and corulitions of the 
original policy, on the ship “ Daybreak,” at and 
from any port or ports in any order on the West 
. Coast of Africa tu the vessels port or ports of 
call and discharge in the United .Kingdom, the 
insurance to commence “ from the loading of the 
goods at as above.” By the original policy the 
insurance was for 1 ,000/. upon the cargo of “ Day- 
break,” at and from Liverpool to any ports in any 
order, backwards and forwards and forwards an<l ^ 
backvrards on the coast of Africa, and thence- '' ' , 
back to a port of discharge in the United Kingdom , 
with leave to increase the valuatiou of the caigo ’ , 
on the homeward voyage ; “ outward cargo to be 
considered homeward interest twenty-four hours r- ; y 
after her arrival at her first port of <lischarge.” ■ 
Goods were shipped at Liverpool,' and -the vessel,., ! 


wi 
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with the same goods on board, departed from a 1 Q. B. 303 : 4 E. 12S ; 07 L. T. 785 ; 41 W. E. 
])ort on the West Coast of Africa, and more than 103 : 7 Asp. M. 0, 245 — C. A. 
twenty -four hours after she had arrived at her Consignors, nt Bradford, of the goods in pues- 
iirst port of discharge, the goods were lost by t ion, effected, through their apnts at Liverpool, 
perils insured against in the original policy: — a marine policy of insurance from the Mersey to 
Held, that the words “ the insurance to commence any port in Portugal or Spain “ this side Gibraltar, 
from the loading of the goods as above” were at and from thence to any place in the 
-by the words in the original policy, by i„ci„dins all risks by anv conveyance 

wnich outward carp was to be ccmidered home- ,,.h^tsoevev from the time of leaving thoVaro- 
wavd mtoipt twenty-four houiB after the vessels u^til' on board, 

arnvp at her hist port of discharge,pd that the ^ ^ ^ 

risipiad consequently attached and the under- aeliverod at the warehouse of the consignees.” 
writers were liable. Jcv/cc Marnw contained the following margima 

lummnee Co., 41 L. J,, Q. B. doG : L. E. / Q. L. ^ ^ . . and , 

580 ; 27 L. T. lU ; 1 Asp. M. 0. 104. d-'i’isc Deviation — change of voyage . . . 

not included in the policy, to lie held covered at 

Loss of Lighters alongside.] — The plain- a premium to be arranged.” The consignees 

Tiifs, shipowners, by a policy of insurance under- were merchants at Madrid, and the consignors 
written by the defendants, caused ‘‘themselves intended that the goods should be shipped at 
to be insured, lost or not lost, at and from Liban Liverpool for Seville, and carried thence by land 
to Bordeaux, upon freight (valued at interest), to Madrid. By the blunder of the consignoi's’ 
<of and in the vessel ‘Hawthorn,’ beginning the agent the goods were in fact declared and sliii>pcd 
adventure upon the said goods or freight from at Liverpool on board a vessel bound only for 
the loading thereof, on board the sai(l ship at Cnrril and Huelva, on the west coast of Spain, 
Liban, ami to continue and endure <luring tlie and for Carthagena and other ])orts on the east 
•said vessel’s abode there, and until the said vessel coast of Spain. The bills of latling of tlie goods 
■shall have arrived at Bordeaux, and the said in question were made out for Carthagena. The 
.‘goods shall be safely delivered from the said consignors only discovered the mistake after the 
shi}).” The plaintiffs’ vessel commenced loading vessel had sailed. The vessel was lost between 
•at Liban a cargo of oats for Bordeaux, and a Liverpool and Carril, a part of the voyage corn- 
portion of the cargo was in lighters alongside, and iiion to vessels bound either for the west or the 
•was about to be transferred to the vessel, when, east coast of Spain : — Held, that the goods in 
by reason of the perils of the sea, the lighters question never were upon the insured voyage ; 
and portions of cargo were wholly lost, and the that, consequently, the policy never attached ; 
])laintiffs were prevented from earning the and that the underwriters were not liable to pay 
freight insured : — .Held, upon demurrer, that the the con signors the amount of the goods in question, 
plaintiffs could not recover. JIo 2 )j)er v. JVear Ih, 

Jl/rriiie Imuraiice Co., 46 L. T. 107 ; 4 Asp. M. C. 

■482. 


Loading.] — A policy was effected oii 

guano on board the “ H. H. ” ‘‘ at and from port 
or ports in the river Plate to the IJnitecl Kingdonp 
&;c. , . . beginimig the adventure from the load- 
ing thereof aboard the said ship as above.” The 
guano had been loaded at Patagonia before the 
ship went to the Plate. AVhen she arrived in the 
Plate part of the guano was unloaded to enable 
a leak to be stopped. This guano was reshipped, 
and the ship sailed from the Plate for England. 
Before the policy was effected the underwriter 
was informed that the guano had been loaded in 
Patagonia and taken to the Plate, and that the 
ship had sailed from the Plate for England. A 
loss occurred: — Held, that the policy attaclicd, 
and that the ])laintiff could recover ujion it. 
No mien v. Keftlewell (1 6 East, 176) followed, Carr 
V. Nontrjiorr, 5 B. ^ S. 408 : 33 L. J., Q. B. 256 ; 
10 Jur. (N.S.) lOGO ; 11 L. T. 157 ; 12 W, R. 870 
—Ex, Oh. 

Shipment of Portion.] — ^"Where a contract 

of insurance related to wheat cargo then on board 
or to be shipped in the “ I), of S.” Pleld, that 
the risk commenced as soon as any portion 
thereof was on board. Colonial Inswmnae Co. 
of Now Zealand v. Adelaide Marine Imvvranee 
, .p,. . . , J- P- Ci. 19 ; 12 App. Gas. 128 : 5<) 

Commencement of Bisk — Distinction between 173 . 35 yf. E. 636 ; 6 Asp. M. 0. 1)4— P. 0. 

Insured Voyage and Bisks Insured — Deviation * ’ * ' ’ ‘ ’ * 

Clause.]— In construing an open policy of marine Before Loading.] — ^Action upon a policy, 

insurance in order to ascertain what risks are at and from He%v York to Quebec, during the 
covered by the policy, it must first be ascertained ship’s stay thei'e, and thence to Liverpool, on 
what the voyage insured is. If the goods lost profit on cargo, begiiiniTig the adventure upon 
, never were upon the insured voyage, then the the goods from the loading aboard the ship. The 
policy never attached ; and the fact that the ship was at the time of effecting the policy on 
})oIicy contains a deviation clause is immateriaL the voyage from Hew York to Quebec, where the 
v, 62 'B. B. 163 ; ’[1893] plaintiff had provided a cargo ready to be 
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Eemoval and Eeloading.] — ship, liavin.!^ 
landed a cargo of guano at Patagonia, sailed foi' 
England, but being sea-damaged, put into Monte 
Video, in the river Plate. She there underwent 
repairs, a portion of her cargo Inaving been 
removed for the purpose ; and after refitting am I 
reloading, she .was sold, together with the cargo, , 
toD*& Co., who caused her to be insured, "at 
and from ’port or ports in the river Plate to the 
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' the defendant was not an underwriter on the 
former policy. Bell v. Hobson^ 16 iiast. 240 ; 
8 Camp. 272 ; 14 R. R. 387. And see Ilarrowee 
V. IJufebinmi^ post, col. 1198. 

Partial Biacharge.]— If, on an insurance of 
goods oiilv to a particular port, the ship touches 
at one port, and, after discharging part of her 
cargo proceeds with the residue to another, the 
insurance remains in force until her arrival at 
the latter port. Leigh v. Mather, 1 Esp, 411 ; 
5 R. R. 740. 

Secus, if the insurance is on ship and goods, fb. 

Goods on Board before Arrival at Port of 
Loading.] — A policy at and from G-. on goods, 
beginning the adventure from the loading on 
board the ship, will not protect goods laden on 
board before the ship’s arrival at G. Langlioni 
V. llarchj, 4 Taunt. 628 ; 13 R. R. 708. 

Ship and goods insured at and from the coast 
of Brazil, and after September 17th to the Cape 
of Good Hope, beginning the adventure from 
the loading of the goods on the coast of Brazil, 
and from September 17th; with liberty to sail 
backwards and forwards to Portuguese ports ; 
at four guineas per cent., to return U. 10 , 9 . 
should the ship have arrived or the risk deter- 
mined on or before September 17th : — Held, that 
the policy did not cover cargo taken in at the 
Cape, and on board on September 17th, when the 
ship was on the Brazil coast ; nor did it cover the 
ship. Robertson v. French, 4 East, 180 ; 4 Esp. 
246 ; 17 R. R. 535. 

Goods insured at and from L. to W. They 
were shipped to the knowledge of the under- 
writer at G. before the ship arrived at L. 
Nonnen v. Reiil, 16 East, 176. 

Previous Loading.] — Where a policy was on 


terras of the policy, and that the underwriters 
were therefore liable. Carr v. Montejiore, 5 
B. & S. 408 ; 38 L. J., Q. B. 256 ; 10 Jur. (n.s.) 
1069 ; 11 L. T. 157 ; 12 W. R. 870— Ex. Ch. 

Loss in Lighter.] — Goods lost after the owner 
has taken them from the ship into a lighter are 
no charge to the insurer. Sparroio v. Caritthers, 
2Str. 1235. 

Risk of Craft till Goods landed — Tranship- 
ment from Lighters into export Vessel.] — A 
policy of insurance on goods which includes “all 
risk of craft until the goods are discharged and 
safely landed” does not cover the risk to the 
goods while waiting on lighters at the port of 
delivery for transhipment into an export vessel. 
Iloulder v. Merchants Mtirlne Lis^u'ance Co., 55 
L. J., Q. B. 420 ; 17 Q. B. D. 354 ; 55 L. T.244 ; 
34 W. R. 673 : 6 Asp. M. C. 12~G. A. 


Extent of Port.] — A policy “ at and from Lyme 
to London ” does not protect a cargo laden at 
Bridport within the port of Lyme, and eight 
miles nearer to London. Constable v. Noble, 2 
Taunt, 403 ; HR. R. 617. 

Port of Loading.] — If a policy is effected on 
goods on a voyage defined from A. to B., the risk 
to commence “at and from the loading thereof 
on board,” not saying whc]*e, it must be intended 
a loading at the place from which the voyage 
commenced. Sjjifta v. Woodman, 2 Taunt. 416 ; 
11 R. E. 628. 

A policy on goods at and from G. to the ship’s 
port of discharge, beginning the adventure on the 
goods from the loading aboard the ship, does not 
cover goods loaded at an anterior port, though i 
they were in a loaded state and in good safety at | 
0., just before effecting the insurance. MeWsh 
v. Allmitt, 2 M. & S. 106 ; 14 R. R. 599. 

An assured was entitled to recover a loss of 
goods insured at and from Landscrona to Wol- 
gast, though they w^ere shipi)ed at Gottenburg 
before the ship arrived at Landscrona, and though 
the policy was declared to be at and from the 
lofiding of the goods on board the ship ; it appear- 
ing that the underwriter was informed at the 
time when the goods were loaded on board at 
Gottenburg, and that part of them was landed 
and reloaded at Landscrona, so as to enable the 
custom-house officers there to ascertain the, quality 
of the whole, and to adjust the duties, and the 
policy being fi-ee of average. JSmmn v. Reid, 16 
East, 176. And see Carr v. Montefiore, supra. 

Policy on goods at and from G. to any port in 
the Baltic, beginning the' adventure- from the 
loading on board the ship, and the policy was 
declared to be in contixmatioii of a former policy ; 


charge in the United Kingdom, beginning the 
adventure upon the goods and merchandise from 
the loading aboard the ship, twenty-four hours, 
after her arrival on the coast ” : — Held, that no 
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Where a vessel is insiirctl “at and Itoiii” a' Goods in Store Ship— Transhipment- 
foreign port, at which she is expected to arrive, ance on goods from ]\Ialaga to Uibralrar, ami 
the risk attaches when she hrst arrives at the from thence to England and HoIIaini, or eftlior ; 

port in vsncii a seaworthy condition as to be with liberty to tranship the goods at G ilnnlrar 

cmabled to lie there in safely. Jlamjhton v. into a British ship or British ships for England 

Empire Dianne liiiDi ranee /".h, 4 H. &; C. 41 : Bo or Holland. There being, no British .riiip at 

L. J., Ex. 117 : L. R, 1 Ex. 2U(> ; 12 Jur, (N.s.) Gibraltar, the goods were, according to ensrom, 

BTB ; ir> L. T, 8() ; 14 W. 11. (145. put on board a store shi[), and there lost : — Held, 

A siii|> was insured on a valued policy, lost or that the underwriters were lialilc. 'Tierney v, 

not lost, at and from Havana to Greenock, Etke tiny ton ^ cited 1 Burr. BhS. 

Ug)On arrivitig insitle the harbour of Havana she 

pi\*ceeded up thet harbour in charge of a pilot, j Delay at Intermediate Port.] — Goods and 
When past the mass of the shipping Iving otf the B’eight were insured at aiul from L, to M. \h and 
city of Havana, and past the point where she B. A., if opein or the ships himl ]>ort of (liscliarp 
was ultimately discharged, she began to stir up tlie river P., with liberty to wait two months 
the mud, wliereip^on the pilot ordered her to be M. V., if needful, at a premium of five guineas 
anchore<i. She sustained damage from settling per cent., to return 2Z. yier cent, for risk ending 
down on the anchor of another sliiy) : — Held, that at M. Y. on arrival. The vessel arrived on the 
the word “ at ” was to be construed in its ordinary 2nd of August at M.V., whicli was then blockaded 
and geographical sense, and that it was equiva- by an enemy's fleet, to prevent vessels passing to 
lent to “at her flrst arrival at” ; and therefore E* E. The blockade did not cease till the 4rh 

the policy attached immediately on the ship of October. The vessel afterwards sailed for 

entering the natural boundaries of the harbour E. A., and was lost : — Held, that the risk was at 
of Havana, 17/. . ood as soon as the vessel had stayed two 

■A |.)olicy, at and from a foreign port, attaches months at M. Y., and the underwriters were 
when the ship has arrived tliei'C in good y)bysical therefmc discharged. ^ Doyle v. PoioelL 4 B. k, 
safety, although, from physical causes, she ma}^ Ad. 267 ; 1 N. & M. 678. 
be in great danger of condemnation. Dell v. 

Dell, 2 Camp. 475 ; 11 R. R. 769. 2. On Ship. 

On a policy at and from Pernambuco, or any 
other yjoi’t or ports in the Brazils, to London, a. Extent of Liability, 

“ beghining the adventure from the loading the preparing for Voyage - Undue Delay.] ~ 

good, on board the ship on the termination other preparing for the vovago ui.on 

cmise and preparing tor her voyage to London. .1 j ‘ 

The ship, on the ternimatiou of her cr se, « the voyage is laid aside, and the ship \ik by 
tmichedatPernambuco but failmg topraciire a 

cargo there she proceeilec to bt. balvador and ; ; ’ the insurer is‘ not ’ liable. Cy<tty v. 

was lost on her voyage thither: — Held, that the a,; axi, o-o 
yioiic}^ attached at Pernambuco. Lamlert v. J ^ - v. , . 

iJddard,! Marsh. 149 ; 5 Taunt. 480 ; 15 R. R. Bascription of Voyage.] — If parties describe in 
557. the usual terms the voyage they insure, both 

T„o4. 1 T,nrif /-f uu* knowing tliat the adventure has deviated from 

last Port of Bischa , p that descxnption, they are nevertheless bound by 

charge held to mean not the origin^al i^orfc of ^ aescription they have chosen, and the pre- 
dptmanon, biit the port where the dnp m fact dev ation is thal. Bcrlmm v. Moiov 

disohargod. V. 11 <ml, i Uougl. 31. 5 Taunt. 462 ; 1 Marsh. 136 ; 8 Camp. 503. 

Cargo takea in Outside Bar.j-Insiminco at Voyage Policy.]-A ship insured “ at 

and from Oporto. A ship according to usage from the pmt of pLAonto Newoastle-on- 
took in part other cargo mside and paid outside 1 

the nver biir and whilst loading outside was a.xiv.;!,” anived safely at Newcastle on tlie 4th 
caught by bad weather and lost i-Held that ^ D^’g^ber, and oi the IStli completed the 
the mdemniters were liable, being boinid to discharge of her inward cargo within the port of 
^rio ?> Newcastle. Having been chartered to ibd in 

oVb , lU A, River Tyne a cargo of coals for delivery at 

Skip never going to Island, named — TTsnal Gibraltar, and having received on board two 

Mode of Loading,! — Policy on goods “at and from l^^els of the same as a stifl'ening, the ship was 
the ship’s loading port or ports in Amelia Island on the loth of ^ December ^ loading 

to London.*’ The ship never touched at Amelia P^ce on the Tyne, within the porr of L ewmastle. 
Island, but went further up the St. Mary’s river fo complete her loading. Y_hilst moored 

to Tiger Island, wTiere she took in her cargo : — there, she was, on the 16th, injured^ in a storm. 
Held, that the policy attached, this being the stamp on the policy was suflicient to coyer 
usual mode of loading in the trade. 3Ioiwn. v. Eoth a voyage and a time policy. Ihe policy 
AtMm. 3 Camp. 200 f 13 E. R. 789. , contain the usual twenty-tour hours 
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require that the ship up to the time of the loss every West India Island, warrants a course from 
should not be engaged in a matter imconnected IMartiniqiie .to islands not in the homeward 
with purposes of" the voyage insured. . That pro- voyage. Bragij v. 4 Taunt. 229 ; IB 

vision, though appended* to a voyage policy, is to E. E. 584. 

be administered upon the principles applicable In an action on a policy on a voyage ‘‘ at or 
to a time policy. Ih, from the port or ports of discharge and loading 

ill India and the East India Islands,” evidence 
To a Port.] — The risk on a vessel under a wns admitted to show that the Mauritius was 
policy to a place generally, without any provision considered in mercantile contracts as an East 
as to her safety there, continues until she is India Island, although treated by geographers 
anchored at her port of destination, in the usual as an African island. Itoljertsoii v. Money ^ Ey. & 
place for discharge of her cargo. Stone v. Ocean M. 75 ; 27 E. E. 732, 

Marine Inmrance Gu of Gothenburg^ 45 L. J., But the court afterwards decided that the 
Ex. 361 : 1 Ex. D. 81 ; 34 L. T. 490 ; 24 W. E. Mauritius was not in the East Indie.s, nor was 
55 : 3 Asp, M. C. 152. it an Indian Island. RoherUon v. Clarlie^ 1 

By a memorandum indorsed on a policy made Bing. 445 ; 8 Moore, 622 : 2 L. J. (o.s.) C. P. 71 ; 
by way of reinsurance on a vessel from Liver- 25 E. E. 676. 

pool to Baltimore and United Kingdom, the Under an insurance from the port of loading 
vesftel, in consideration of an additional premium, a loading at one single place only is authorised, 
was to be at liberty to go to Antwerp. Onleav- Brown v. Tayleur, 5 N. & M. 472 ; 1 Hurls. & 
ing Baltimore, she wentdirect to Antwerp, where Walms- 578 ; 4 A. & E, 241 ; 5 L. J., K. B. 57. 
she arrived the day before the memorandum was Under a policy at and from an island, a ship 
made. Two days after, while in the outer dock, is protected in moving from port to port in the 
on her way into the inner dock, the usual place same island. Crmclishanh -v.Jakison, 2 Taunt, 
of discharge, she was ordered to Leith, on her 301 ; 11 K. E. 584. 

way to which place she was lost. In an action If a policy describes a voyage at and from a 
on the policy or for a return of the additional place which is the head of a port, it will not cover 
premium : — Held, that the memorandum did not a voyage at and from a distant place which is a 
give liberty to touch or call at Antwerp, and so member of the same port. Payne v. Hutchinson.^ 
did not permit the vessel to go to Antwerp, and 2 Taunt, 405, n. : 11 E. E. 620. 
thence to England ; and that, as the vessel had 

not, when the memorandum was made, reached Voyage Specified — Further Voyage not 
the usual place of discharge, the voyage was not Covered.] — A policy covering a specific voyage 
then at an end, and the additional premium cannot be extended by implication to cover a 
could not be recovered back. Ih. further voyage, although circumstances (of war) 

make the further voyage necessary. Parltin^, 
“At and from a Port.”]— In a voyage policy Tunno, 2 Camp. 59 ; 11 East, 22 ; 10 E. E. 422. 
of insurance “at and from” a port, it is an im- 
plied understanding that the ship shall be at Intermediate Voyage.] — Policy on ship at and 

the port within such a time that the risk shall from ^ Newfoundland to Portugal, upon goods, 
not be materially varied ; and if there is delay begining the adventure from the loading thereof, 
beyond such time, the policy does not attach. Before loading the fish she made an inter- 
J)l Wolf v. Archangel Maritime Bank and mediate short voyage with coals, according to 
Insurance Co,, 43 L. J., Q. B. 147; L. E. 9 the usage of the Newfoundland trade; — Held, 
Q. B. 451 ; 39 L. T. 605 ; 22 W. E. 801 ; 2 Asp. that the usage could be proved and that the 
M, C. 273. policy attached. Ougier v. Jennings, 1 Camp, 

Where the words of a policy are “at and 505; 10 E. E. 739. 
from England to Bengal,” the first arrival of the _ v 

ship at Bengal is implied, and shall be so under- . East India Company’s Ship.]— -A policy 

stood ; but if a ship is decayed, and goes to the common form upon goods to the East Indies, 
nearest port for repair, it is the .same as if she ceases when the ship has delivered the company’s 
was repaired at the place from whence she came. c^f'^'Vard cargo in the East Indies, and will not 
Motteuje v, London Assurance Co,, 1 Atk. 545. Protect the goods to a mm‘ket in an intermediate 

In a homeward policy the words “ at and made by the ship before her return to 

from ” a named port, are to be construed in their Europe. Mlchardson y, London Assurance Co,, 
natural geographical sense without reference to ^ 94. 

the expiration of an outward policy “to” the t t,,- i ^ 

same place ; therefore the policy attaches as . • fvnm T ^ p 

soon as the rasel arrives mthin the port. f,, h t ’ ° 

A vessel insured “ at and from ” 4van a was It rtf . it f 

injured by striding an anchor whilst proceeding t Sf ft sailed home to 

np the harbour to her place of discharge :-HoH t F?/ ’ 1 ® f 

that the policy attach^. Empire If " ^ 

Marine Insurance Co,, 4 H. & C. 41 ; 35 L. J., 

Ex. 117 ; Ij, E. 1 Ex. 206^; 12 Jur. (H.s.) 376 ; Until Ship Bischarged.] — Policy to run until 
15 L. r. 80 ; 14 W. E. 645. the ship shall have ended and be discharged of: 

™ T* A -1 r her voyage Held, arrival at port of discharge 

w hat Forts.j- In an action on a policy on a ts not a discharge until she be unloaded, 

voyage, “ to any port in the Baltic ” evidence Anon,, Skinner, 243. 

was admitted to prove that the Gulf of Einland 

is considered in mercantile contracts as within “Last Port of Discharge.”] — A ship was 
the Baltic, although the two' seas are treated as insured from London to any port or ports in the 
se|.>arate and distinct', by ^ographers. ■ Uhde v. Eiver Plate, until her arrival at her last port of 
Warlters, 3 Camp. 16 18 B. B, 737* dischargein that river; and the master, intending 

A policy at and from. Martiiaique and all and to discharge her cargo at Buenos Ayres, passe<I 
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Maidoiiado. but hearing that Buenos Ayres was 
then in the hands of the enemy, he went to Monte 
Yiileo, with intent to make a complete discharge 
there, if the marker was favourable ; but after 
Mdischarging a part, and not finding the market 
there so favourable as he expected, ho had not 
abandoned his original intention of going to 
Buenos Ayres, if it should afterwards be practi- 
<*nlae : but while he was still discharging part of 
Ills cargo at Monte Video, a loss happened by a 
]ieril of the sea : — Held, tliat as Buenos Ayres, 
to which other port only in the Plate he had con- 
templated to go, was at the time of his arrival 
in tlie Plate (and in fact continued up to the 
time of the loss) in the hands of the enemy, so 
that he could not legally go there, Monte Video 
must be taken to be the ship’s last yiort of dis- 
charge, and that on her arrival tliere the policy 
was discharged. Broicn v. Vigne^ 12 East. 283 ; 
11 E. B. 875. 

Upon an insurance from England to Barbadoes 
.and all or any of the West India colonies, to 
continite until the ship shall be arrived at her 
linal port of discharge, the risk terminates on the 
discharge of the outward cargo at any of the 
colonies. Miwre v. Taylor, 3 N. k, M. 106 ; 1 
A. & E. 25 ; 3 L. J., K. B. 132. 

“Whilst in Port” — Pairway of Navigable 
^Channel.] — A ship insured for a voyage to any 
port of discharge in the United Kingdom, “ and 
whilst in port during thirty days after arrival,” 
arrived at Greenock, discharged her cargo, and 
•was placed in a dock for repairs. Within thirty 
-days after her arrival she left the dock in ballast 
for the port of Glasgow, in tow of a steam-tug, 
to proceed on a new voyage, and had reached 
the fairway of the channel of the Clyde, her 
stern being about 500 feet distant from the 
'harbour works when she was capsized by a 
sudden gust of wind, and sustained damage : — 
Held, that the ship at the time of the accident 
'was not “ in port ” within the meaning of the 
policy, and that the underwriters were not liable. 

Gtm^fon ” Sailing Ship Co. v. Micltie (15 
'Q. B. I). 580) discussed. TIunfer v. KoHlmrn 
MurUie hmimnce Co.^ 13 App. Cas. 717 — 
H. L. (Sc.) 

What Ship.] — Plaintiff insured, interest or no 
interest, on any ship he should come in from 
Tirginia to London, beginning the adventure on 
his embarking ; the money to be paid though 
his pei'son should escape or the ship be retaken. 
He embarked on the S.” bur she springing a 
leak he went on board the “ F,” and arrived at 
London. The “ S.” was captured after he left 
her : — Held, the underwriter was liable, DhJt 
v. Jiarrdl, 2 Str. 1248. 

Time of Sailing. ]— On an assurance of a vessel 
at and from New York to (Quebec, during her 
stay there, thence to the United Kingdom, the 
shi]) being warranted to sail from Quebec on or 
before the first of November, 1853 ; — Held, that 
the assurer was liable for a loss occurring on her 
voyage to Quebec after the lat of November, 
1853. Bahm v. Jlollayid, 10 Ex. 802 ; 3 0. L. E. 
mB; 2,4L, J., BX..204. V , 

■ afteif Expiration of Time Damage 

-within.] — Where a ship, insured for 1,0007. under 
a time policy ending on the 23rd September,' 
wtlfeU attempting on', the 16th September,, to 
•enter the harbour of Santa Cruz, took the ground 


tide flowed, and was then got oif and brought 
into harbour, where she remained with her crew 
on board, but kept afloat by pumping till the 
middle of October, when she was beached, and 
it was found that, by the accident of the 16tli 
September, she had heen so damaged that the 
necessary repairs could not be made at Santa 
Cruz, and that to take her to the nearest port, 
at Monte Video, was more than a prutlent owner 
could be expected to do, and where the master, 
in consequence, sold her at Santa Cruz, for the 
l;>eneflt of all concerned, for 121. IOa*. : — Held, 
first, that there was no actual total loss within 
the time stipulated Iw the policy. Jutight w 
Faith, 15 Q. B. 649 ; 19 L. J., Q. B. 509 ; 1*4 Jur. 
1114. ■ . . 

Held, secondly, that it was sufficiently proved 
that there was actually a partial loss within the 
time, altliough neither the nature nor the extent 
of that loss was ascertained by examination until 
after the expiration of the time. Ih. 

Held, also, that although, the ship w'as to foe 
considered as totally lost after the expiration of 
the risk, in consequence of the injury of the 16th 
September, yet. since the insurers were not liable 
for the total loss they were not thereby exempted 
from their liability to pay the partial loss, arising 
from the same injury, 'which 'was suffered during 
the risk, and continued prejudicial to the assured 
even to the time of action brought. Ih. 

“ Coasting Trade.”] — A ship -whilst on a 
voyage from Sunderland to Bordeaux; lost off 
the coast of Norfolk, is not employed in the 
‘‘ coasting trade,” at the time of loss, so as to 
escape the stipulated deduction from the insur- 
ance in respect of the extra risk incurred by a 
voyage “ crossing the North Sea or the Bay of 
Biscay, or to any port south of Brest.” Harwy 

V. Beahworth, 2 H. & M. 429 ; 4 N. R. 255 ; 10 Jur. 
(N.S.) 577 ; 10 L. T. ‘632 ; 12 W. E. 896— C. A. 

Continuing Policy.] — A policy was made on 
a vessel for a year by an insurance association, 
by the rules of which the insurance -was to be from 
year to year, unless notice to the contrary -was 
given, and the managers, unless they received 
ten days’ notice to the contrary, were to renew 
the policy on its expiration : — Held, that accord- 
ing to the term of such rules, and 30 k 31 Viet, 
c. 23, s. S (•which makes null a policy exceeding 
twelve months) the policy was not a continuing 
one, but expired at the. end of the year. JJdman 
v. Northern Maritime Inmn^ance U(/.,44 L. J., 
C. P. 185 ; L. E. 10 C. ?. 179 ; 32 L. T. 170 ; 23 

W. E. 733— Ex. Ch. 

Freight Avas insured by a club policy from the 
24th of January, 1852, to the 1st of March, 1852, 
sixbject to the 'rules of the association, one of 
which -was as follows: — “That the committee, 
unless they receive ten days’ notice to the con- 
trary, shall renew" each policy on its expiration, 
except in cases where it may be deemed expe- 
dient not to renew, when the committee shall 
cause similar notice to be given to the parties.” 
No notice having been given : — Held, that this 
was a continuing policy, and not merely a policy 
to come till the 1st of March. Miohael v. 
mile§pg, 2 G. B. (N.S.) 627 ; 26 L. L, 0, P, 306 ; 
3 Jur. CH'.s.) 1219. ' -(X-/ 

, Tme of ExeutioE'Of Policy,] '—“Where, by 
the. tt3^1es..Qf bn insumnpe association, Jnsurances 
were''to' oommence bh, the. day ^ on which .the ship; 
was accepted by the' committee, and to 'continue 
in' force -te hwelve month®, a ship, .accepted in 


'.remaned iast, on a rocky bottom, till the 1 in-force -for hwelve, month®, a ship, accepted 
' i.» *- .. ; ' • ' '84-42;. : 
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“In Port,” Mea^ng of.J-Ia a policr for a t?’ ;! I ' o 

Toyage and “ while in poit thirty days after ^ 

arrival” Held, that ‘‘in port;” as applied to 
areenocl<: did not inclnde the' fairway of the . 

navigable channel of the iOlyde offi'. the harbour Termination on Iloormg:. 

M^orlssv '/fhe'Mftm M 0 rvm lying in Book for Repairs J — A. time policy 

Inmirmiee Compamj^ 14 Ct of Bess. das'.'(4th ser.) against hra was effected on a steamship. 

M4. policy described it as then ” lying in the Victoria 
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Docks." but .f>;ave it liberty “ to go into dry dock, 
aiid light tli’e boiler Hres once or twice during ' 
the currency o£ this policy.*’ The only dry dock 
into wiiich" the shi{) could go was Langley’s 
Dock, lit some distance up the river. To go 
there it was necessary to remove the paddle- 
wheels ; they were removed in the. Victoria 
Docks, ' and the ship was then towed up to 
Lungley’s Dock. The necessary repairs there 
having* been completed, the ship was brought 
out and moored in the river, preparatory to 
re];lacing the pad<lle«wheels. This operation 
could liave been ])erfectly iierformed in the 
Yieturia Docks, but it was found that in such 
ca.se it was customary, as the more economical 
coiu'se, to replace the paddle-wheels while the 
ship lay in the river. Before the wheels had 
been replaced the ship was burnt : — Held, that 
the policy covered the ship while in the Victoria 
Docks, and while passing from them to the dry 
docks, and while directly returning from the dry 
docks to the Victoria Docks; but did not cover 
the vessel while moored in the river for a col- 
lateral purpose. Pearson v. Conimereial Urtion 
Assnrauce Co.. 45 L. J., 0. P. 761 ; 1 App. Cas. 
408; 35 L. T. 445 ; 24 W. E. 951— IL L. (E.) 
Bee also GamUe v. Ocean Marine Insurance Co., 
1 Ex, D. 141 ; and Skme v. Ocean Marine Insur- 
anee Co. of Gothenlmrg, 1 Ex. D. 81, ante, col. 1059. 

Twenty-four Hours in Safety.]— By a Lloyds’ 
policy on ship, the risk -was described in writing 
to be* “ at and from London to Calcutta, and for 
' thirty days after arrival,” and then followed the 
usual printed words, “ upon the ship, &c., until 
she hath moored at anchor twenty-four hours in 
good safety.” — After having sustained damage at 
sea to such an extent as to re(iuire constant 
pumping to keep her afloat, the vessel arrived at 
Calcutta, and was safely moored there on the 
28lh of October, 1866. Her cargo was unloaded 
in safety by the Stli of November. It was neces- 
sary to continue the pumping during the discharge 
of the cargo until she was much lightened. On 
tlie 12th she was taken from her moorings to a 
dry dock for survey and repair, and was there 
■destroyed by an accidental fire on the 5th of 
December : — Held, that as the vessel remained 
,at her moorings more than twenty-four hours as 
a ship, though damaged, and not as a mere wreck, 
•she had been moored “ twenty-four hours in good 
■ .safety,” and as her destruction did not take place 
until after thirty days from that time, that the 
risk bad terminated at the time of the loss. 
Lidqett v, Hecret,an, 39 L. J., 0.. P. 196 ; L. E. 5 
C. P. 190 ; 22 L. T. 272 ; 18 W. E..()92. S. C.,ou 
another point, infra, col. 1141. 

The outward risk upon a ship ceases after she 
has been moored at anchor twenty-four hours in 
the first port of an island to which she is des- 
tined: but an outward policy upon goods con- 
tinues until they are landed. Parras v. London 
Assurance Co., 1 Esp. 411. ' 

An insurance on a ship to Jamaica is deter- 
mined by the ship's mooring twenty-four hours 
ill any port there, and docs not continue till she 
comes to the last port of delivery. Camden v. 
Cowley, 1 W. Bl. 417. 

A ship being insured for a voyage, the undcr 7 
writer is, not liable for any loss arising from 
seizure, after she has been tweiit 3 "-four hours in 
. port -; though such. seizure was in consequence of 
an act of smuggling. committed by the master 
during the voyage. ' Lochyer v. Offley, 1 Term 
qEe|b'252 ;;1 


When, immediately upon the arrival of a ship 
at'Eiga, her -papers were taken, and her hutches 
sealed dowui by the officers of go\'Qvim\Qi\t, and 
so kept till Imr papers were sent to Si. Peters- 
burg to be examined ; and on such eNainiuntion 
immediate orders were issued for the seizurt; of 
the ship and cargo, which were afi erw.urds con- 
demned for carrying simulated papers : — Held, 
that this W'as not a mooring twenty- four hours 
in safety after hei' arrival, within those w<n*ds 
in the policy. Morneyer w 15 East. 

46 ; 3 Camp. 85 ; 13 E. E. 7.50, 

Policy at and from the island of Bt. iMichaels. 
The sliT}) arrived there in a very disabled state, 
and after lying at anchor twenty-four hours in 
great danger from a storm, was blown out to sea 
and wrecked :— Held, that the policy on the 
homeward voyage never attached. Paruirfer v. 
Cousins, 2 Camp. 235 ; HE, E. 702. 

Inability to enter Bock.1 — A vessel in- 
sured from Biej-ra Leone to London, and upon 
which the insurance was to endure until she had 
been moored in good safety twenty-four hours, 
arrived in the evening of the 18th February, 
and the captain, having ordei-s to take her into 
the King's Dock at DciJtford, moored her near the 
dock gates. On the following morning he was 
informed at the dock that no order for his 
admittance had been received : hut that, if it 
had, the vessel coukV not be then adiuitied, on 
account of the quantity of ice in the river. The 
order was sent by the navy board (tii the 21st, 
but on account of the ice the ship could not be 
moored until the 27th, and then, in warping her 
towards the docks, a rope broke, she grouiuled, 
and was totally lost. The jury found that the 
vessel I’cmained at her moorings from (he 18th to 
27th of February, on account of the ice, and not 
for want of an oi‘der to enter the dock : — Held, 
that upon this finding, the plaintifi was entitled 
to recover, as the place where the ship was 
moored not being that of her ultimate destina- 
tion, the policy did not expire when she bud 
been there in safety twenty-four hours : and as 
the vessel remained at those moorings on account 
of the ice, and not waiting for the order, the 
underwriters were not discharged by the delay. 
Samuel v. Royal P,cchanye Assurance Co., 8 
B. A C. 110 ; 6 L. J. (O.S.)*K. B. 315. 

Arrival at Port — Question for Jury.] — 
Declaration on a policy of insurance on the 
barque ‘‘B.” ‘‘from Swan river to Mauritius and 
for thirty days after arrival,” averring a total 
loss ; plea that the ship was unnecessarily delayed 
and abandoned, and deviated from her voyage. 
It was proved that ships bound for Mauritius 
loarled, usually go into tlie harbour of Port Louis. 
If in ballast or seeking, they usually anchor at 
the bell-buoy at sea, a few miles from the 
harbour. The “ S,” sailed in ballast from the 
Bwan river to .Mauritius, and on her arrival 
there anchored near the bell-buo-y for fourteen 
days, awaiting the arrival of money to pay a 
bottomry bond, and at end of that period was 
wrecked : — Held, that it was a question of fact 
for the' jury, whether she had arrived at Mauri- 
tius. Lindsay v. JmmnK 4 H. k N, 699 ; 28 .L. J., 
Exi 3T5. ' ‘ \ _ 

Policy ceases on Arrival of SMp in Absence 
of Provision to contrary.]— Ifi the '"abaenee;^’ of' 
any petiod being mentioned in the policy during 
which - tM' -ship is to be at the risk of under- 
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ariiyal, the policy determines time as she was again in an efficient state t< 
on the sliip being moored at her port of arrival, resume her voyage; On the 4th of April 1881 
Amn,, bkinner, 243. the plaintiffs insured against loss of freigh 

Tf-ntil Tvr^nv £.<3 1 ' i x -r defendant *• at and, from and for anc 

sSl" IS “VS 

QnfAHr 1 X nouis in good -f^j. accidents occiimng between the loth o‘ 

safety. Ihe vessel was chartered to take on ^nrii and the ]“>th of OMohor” n,. tL 9-1 ' , 
board a cargo at Quebec, and proceed therewith timp fisf t-Po whim 

SI??^’'.K,5fiJS,”S3 T' “ “■’i.Zi 

£'?3Si?£fiSrS 

SSTvSiV .in,ltWh-c.n.ri 1, the kocitatt iS J™ ih. 

the caro-o at o fix-prl rntn At 1 1 ^ thereupon gave notice to the plaintiffs discoii- 

char^ed'^tho ovt^w TPo tinning the hire until the vessel was in a fit stare 

consiierablp nortion o/ ^ resume employment, which she never was 
Teen dTch^ until the end of December .-^Held, that as Ihe 

vessel fell over and sustained ^ininrv TPp ^ pobey, the loss insured against 

capfain rel it covered by the 

into Wallnsev PoA] witP ^ pobey ; and that the defendant’s liability being 

she could snfelv cLtv • confined to loss of chartered freight .between the 

course of discharging her car^o and had moovorl ©^tt-^ded so as to include loss of hire 

twenty-four houA ill safety, md that the under- ^ ^L°;?T ’l 

2Sz!’b’'d'''l8l s/Vl'SVs Asp,M.c;.Slc 

Printed and ‘Written f‘n'n<iifin>na Hio 3!!i0ss after Expiration of Policy — Death-wound 

sinular.S a pStvTalted bv B & Po nn before.j-Where a ship received the 

a ship 4ey oauled themselves “ to l^^nsurff ultimately caused her loss during 

lost o^r’ nKsh at and from L. tfany S?, ATft 'r' "'4 

ports, in any order, baclavards and forwards, atteVfrTe^iroriof^nf ^ 

and. during thirty davs’ stav in Imv I'knrf nf the expiiatioii of that period, when she 

dischS’ In another part S the i X? tW ^^^berwriter was not 

was the usual clause, whereby she 4as fnsured 260-^1 loT I Term Rep. 

“until she has moored at anchor t-wenty-four ’ t-. xa. 

hours in good safety.” The clause as to the 

thirty days was in writing ; that as to the d. On Preis'ht 

twenty-four hours in print. The ship arrived * 

at her last port of discharge at 7 p.m,, on the Attaches.J—The risk on freiglit does 

25th May, 1863, where she remained until ^^bach until goods are either actually shipped 
3,45 a.m. on the 24th June, 1863, when she was board, or until there is an actual contract for 
driven on shore and wrecked Held, that the shipping them. FlintY, Flemyng,! B.cVcAd.45; 
thirty days had not expired, and that the loss ^ J- (<>**3*) K. B. 350. 

was covered by the policy. Mercantile Marine '^^^bere there is a valued policy on freight, and 
Insnranoe Oo, v, Titherinyton, 5 B. &; S. 765 ; 34 ^'be ship is lost while taking in her cargo, the 
L. J., Q. B. 11 ; 11 Jur. (ir,s.) 62 ; 11 L. T 310 • ^'"^sured can only recover for the freight of the 
13 W. H. 141. ■ ’ goods actually on board, unless a full cargo is 

. . .er , provided for her, or there is a contract 

moving in Harbour, ]—Under a policy on a either written or parol to supply one. Patrick 
ship tor a given time, "while securely moox’ed in 'y- Panics, 3 Camp. 441, 
a certain harbour, she is warranted in changing 

her moorings within the same harbour. A 7 ion v Printed and Written Clauses in Policy-— Be- 
Westnwre, 6 Esp, 109. ’ ' frigerating HacMnery.]— A policy of insurance 

upon freight of a cargo of frozen meat in a ship 
fitted with refrigerating machinery, provided (in 
c. Time Policy, ’writing), that the assurors should be liable 

Time Policy nhflrfAr<i<^ i rm ‘W loss occasioned by breaking dowm of 

tifiT^em fA machinery, until final sailing of vesseL” The 

chartS ofoertSrterm, and from “Monte 

of St for six mo1?hs any ports in any order backwards and 

March ^1881 with the forwaitls in the river Plato, and thence to any 

^ ^tendini’ the time fS- f the United Kingdom,” these words being 

Biz months ^ A danse in tiie^i! ^ or also in writing. The insurance was to commence 

vWed that in X eve^ Af ^1“’ gods or merchandise on 

S^orwh/Xv the v^iAd®^^ boardthereof from the loading of the said goods 

ihte of “erebandise .on board the said ship or Vessel 

forty-eight ^ at- Monte Video.” This last clause wai In print. 
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assured had contracted with the charterers that 
tliej' would not receive meat on board until the 
temperature had been reduced to a specified 
degree by the refrigerating machinery. The 
charterers had contracted to pay freight on the 
arrival of the ship at the port of discharge on all 
meat which had been shipped. It was known 
to all parties that no meat ever was or could be 
si lipped at Monte Tideo. The ship having dis- 
charged her outward cargo at Monte ‘Xudeo, 
proceeded to Buenos Ayres, both of them ports 
in the river Plate. After her refrigerating 
machinery, whicli was set at work at Monte 
Yideo, had been at work for two weeks, it broke 
down in such a way as to be useless before the 
requisite coldness had been attained. No meat 
was ever received on board, and notice of 
abandonment was given to the assurors. In an 
action on the policy by the assured to I’ecover 
the amount of freight insured : — Hekl, that the 
liability under the policy for loss of freight 
occasioned by the breaking down of machinery 
attached at Monte Video, and was not only to 
attach upon, the loading of the meat on board ; 
the printed wmrds, “from the loading of the said 
goods on board the said ship,” being capable of 
being read as applying only to an insurance 
upon goods, and not to an insurance upon 
freight, and that being, under the circumstances, 
the proper construction, llydarnes Steamship 
C>h V. Indenmity Mutual Marine Insurance 
64 L. J., Q. B. 353 ; [18951 1 Q, B. 500; 14 R. 
216 ; 72 L.T. 103 ; 7 Asp. M. 0. 553~C. A. 

Engagement of Goods — Loading Port.] — 

A policy on freight “at and from” Valparaiso 
does not attach if the ship be lost before arrival 
at Valparaiso, notwithstanding that a subsequent 
clause provides that the policy is “to cover 
freight from the time of the engagement of the 
goods,” and that, the goods were engaged before 
the ship was lost. IVie Copernicus^ 65 L. J., 
Adm. 108 ; [1896] P, 237 ; 74 L. T. 757 ; 8 Asp. 
M. 0.166— C. A. 


tor the purpose, after ceitain alterations m 
been made, and goods had been shi^vped, water 
taken in for the invalids, ami the projected 
alterations commenced, luit the completion wa.s 
prevented by the perils of the sea : — .Held, that 
there was an inception of the risk ; and that the 
plaintiff was entitled to recover for passage- 
money as well as freight. Truscott v. €h rhite, 

5 Moore, 33 ; 2 Br. & B. 320. 

The assured assigned a policy on chartered, 
freight of the vessel “Napier,” on a. voyage to 
Baker’s Island, and from Baker’s Island to a port 
of destination in the Hniied Kingdom. They 
then caused themselves to be reinsured, “lost or 
not lost, upon freight payable in respect to this 
present voyage to be performed by the vessel 
‘Napier’ from Baker’s Island to a port of dis- 
charge in the United Kingdom ; the insurance 
on the freight beginning from the loading of the 
vessel.” The “ Napier ” arrivetl at Baker’s Island, 
and was wrecked after taking in about two- 
thirds of her homeward cargo Held, that the 
assured were not entitled to receiver as for a total 
or partial loss of the freight— by Blackburn, J., 
on the ground that it was not intended that the 
risk should commence until the vessel sailed on 
her voyage from Baker’s Island, and that the 
! words “ beginning from the lomlhig of the vessel ” 

I did not extend the liability of the underwriters, 

I but only added the further statement that they 
would not be liable for freight initil the goods 
were actually loaded — by Mellor, J., and Lush, 
J., on the ground that these words did create a 
liability before the voyage commenced, but that 
the word “loading” must be taken to mean 
“complete loading,” so that as the cargo was 
never fully loaded, the }>olicy did not attach, and 
nothing could be recovered. lores v, Keptiine 
3Iarlm iHsmunu-e Co.^ 41 L. J., Q. B. 370 ; L. IL 
7 Q. B. 702 ; 27 L. T. 308 ; 1 Asp. M. C. 416. 

Loss after loading Part.] — Policy upon the 
freight of the ship “ Stranger ” at and from. 
London to Jamaica, with liberty to touch at 
Madeira, and discharge and take goods on board 
i ; the plaintiffs had agreed by charterparty 
-Held, upon j that the ship should take in goods at London, 
and proceed to Madeira, and there deliver such 
parts of the goods shipped at London as their 
agent should direct, and. receive on board wine, 
. vv, from and proceed to Jamaica, and there deliver ; and 

the west coast of Africa, the ' freighter agreed to pay 135^. in full for 
for the freight, during the whole voyage from London to 
Madeira, and from thence to Jamaica, such freight 
by way of freight, pav^able half before sailing to be paid.in;Madpira, .on delivery of the ^ods 

“ ' - ^ shipped -at London for that place, Ly 'Mf^deira 

insurance wine at_,40L,p!er p|pf,;to,^be carried in the. said. 


<‘From. the Loading.”] — The plaintiffs, ship- 
owners, by a policy of insuiunce underwritten 
by the defendants, caused “themselves to be 
insured, lost or not lost, at and from Libau to 
Bordeaux, upon freight (valued at interest), of 
and in the vessel ‘Hawthorn,’ beginning the 


ship.” The plaintiff’s said vessel commenced 
loading at Libau a cargo of oats for Bordeaux, 
and a portion of the cargo was in lighters along- 
side, and was about to be transferred to the said 
vessel, when, by reason of the perils of the sea, 
the said lighters and portion of cargo were 
wholly lost, and the plaintiffs were prevented | there 
from earning the freight insured; — F ’ ^ 
demurrer, that the plaintiff's could not recover 
Mop'per V. Wear Marine Insurance 6h., 46 L. T 
107 ; 4' Asp. 0. 482. 

. A ship was chartered to cany a car 

Livex'pool to Lagos, on 1..^, 1 

there discharge, and reload another cargo 
-United Kingdom, in consideration of aiuinp sum 

from Liverpool, half on d,elivery of the home- 
"ward-'cargo.' The shipowner- effected" an insurance 
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ship to Jamaica free o£ freight. The ship arrived London to Dominica, and back to London, at a 
at Madeira, and delivered all her London cargo, certain rate of freight upon the outward cargo ; 
except thirty-three casks of coals, which the cap- and. after delivering her outward cargo at 1)., the 
tain kept on board to stiffen the ship ; having charterers were to provide her a full cargo home- 
received part of his cargo for Jamaica, but not wards, at the current freight, from D. to L. : — 
the wine to be pai<l for freight, a gale of wind Held, that- an insurance by the owner of the ship 
arising, the captain was obliged to cut his cables on the freight at and from D. to L. attache<l 
and run out to sea, where he was captured: — whilst the ship lay at D. delivering her outward. 
Held, that tlic plaintiff was entitled to recover cargo, and before any part of the lionieward 
for a total loss. Atfi/Y,Lhido,lBos.^V,(^.li,') cargo was shipped, during which lime she was 
236 ; 8 R. 11. 7S8. * captured by an enemy, the contract of affreight- 

ment by tiie charterparty being entire, and the 

Loss Before Loading.] — Policy at and from risk on the i)olicy having commenced. IIor?i‘- 
Sheerness in ballast, to Charente, and back to a caMe v. Stuart, 7 East, : 8 li. B. 64J. 
port in the .British Channel and London, from Where a ship was chartered from L. to T., 
the date thereof, till the ship shoull be arrived tliore to take on board a certain number of pipes 
at Charente, and back at a port in the Channel of wine, and proceed to B., for which the owner 
and London ; on freight valued at the sum was to receive ficight at the rate of so much 
insured, to be deemed interest on the outward per pipe ; a policy on such freight attaciied from 
voyage. The ship was freighted for the voyage the sailing of the ship from L. TlioiujMo?^ v. 
in question by a charterparty, whereby she was Taylor, 6 Term Pmp. 478 ; 3 B. B. 233. 
to proceed to Charente in ballast, and* there the . 

freighter was to Tirovicla her with a Ml cargo of Voyages. ]— The stipulation m a oharter- 

branrly ; on, the arrival of the shin at Charente '^y subsequent instructions 

she was put under nn embnreo. and, after being ™“y amount to a new contract pro tanto ; 

kept for six months, she was' seized and con- insurance of the freight upon the new 

demned bv the French government Held, that voyage, though different from that described in 
the freight, was protectal by the policy while the charterparty, may be good. Hall v. Bt-own, 
ship lay at Charente, before any goods were put ^ Cow, HOi. 

on board, and that the underwritm-s were liable for i \ 

a loss so happening. J/ackeuzie v. Skeddnt, 2 Cargoes. ]-A policy on freight, 

nonm • IIP p '•-II . u . ship s port of loading at J., to 

FolioPon fieigiit vLkid at oOOZ. on a vovage chscharge, with leave to call at inter- 

at and from Demerara, Berbice, and the Wind- ^ adventure on the 

ward and Leeward Islands to London ; the ship the loading as aforesaid, with leave to 

being at Demorara, an agreement was entered ’h'^cnarge, exchange and take on boaid goods 
into by the master with a house there fora « any port she niay call at. without bein^^ 
freight from Berbice to London, the careo to be ‘Aviation covers the freight ot goods loaded at 
put on board at Berbice, and the ship to take a therefore where the 

krgo of bricks and planks there. While pro- havmg sailed with a cargo loaded at J., was 

coeding from Demerla to Berbice, with the the voyage cast on shore at an mtor- 

bricks and planks on board, she met with an mediate port an I lost a part of her cargo, and 
accident, a.!d in consequence never earned her at that port to corn- 

freight i-Held, that it was not a loss within the P?®*® ®‘T t • 77 I nM f « 

policy. HVicar, I Bos. & P. (N.K.) 23 ; <l>«charge, and earned freight ;--Hcld, that the 

8K B 744 ■ ^ assured, who had abandoned to the underwriter 
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Where ship, was chartered on a yoyage from-1 where she was detained iiye, weeks, and preyBnted’ 
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from loading by the government, and the freighter 
never loaded her ; and a few days after the 
detention ceased the frost set in, which detained 
her till the spring, when she procured a freight 
from other persons, and returned with it to ~L., 
but the expenses of her detention exceeded such 
freight : — Hehi, that the policy attached at the 
time of the detention, but that freiglit having 
hcoii afterwards earned, the underwriter was 
not liable. Ererth v, Sntlth, 2 M. k S. 27S : 15 
E. R, 24G. 

Sending Home Portion of Cargo,]— An insur- 
ance on the freight of a ship destined fora fishing 
adventure in the South Sea, is not determined by 
the ari'ivnl of part of the cargo in another 
ship, JPUilUpa v. Chuinjiion, 1 Marsh. 4-(.)2 ; 6 
Taunt. H. 

Seeahi) Ca,'n\s- under INTEREST OPViSSURED, 

1. Freight, post, cols. 1110, seq. 

' Freight Earned. j — Upon a policy for freiglit 
the insurers cannot be held responsible where the 
freight has been actually earned. Seottisli Marine 
T/ianrance 6b. v. Turner, 1 Macq. PI. L. BB4. ; 17 
Jur. G31. 

SMp never arrived at Port of Loading — Can- 
-oeiiation of Charterparty.] — See Jamiewn v. Neiv- 
cadle Steamship Freu/ht Assurance Assn-., post, 
col. 1117. 

IV. XATURE OF RISK. 

1 . Per ils of the Sea. 

Injury consequential on, 1072. 
h. Collision, 1082. 
c. WJiilst under Repair, 1085. 

(1. Ship Missing, 1080. 
e. Other Gases, i(J87. 

/. Evidence of Loss, 1087. 

2. llest/ralnt and Detention, 

3. Strandhif/. 

a, 0]jeration of Memorandum, 1092. 
h. What is, 1093. 

■4. Barratry, 

a. What is, 1007. 

1). Wim can Commit, 1099. 
a. Pltfect and Proof of, 1100. 

5. Jettison, 1101. 

*6. Fire, 1102. 

7. Capture and Sei'zure, 

a, AFhat Amounts to, 1104. 
h. Proof of, 1108. 

, S. Other liishs, 1109. 

1. Perils of the Sea. 

a. Injury consequential on. 

liegllgence of Crew.] — Underwu-iters are liable 
for a loss arising immediately out of the perils of 
the sea, such as the winds and waves, although 
remotely from the mismanagement and negli- 
gence of the master and mariners. Walker v. 
Maitland, 5 B. .V; Aid. 171 ; 24 R. R. 320. S. P., 
Bishop V. Pentiahd, 7 B. & C. 214 ; 1 M, k 'Ey, 
■49: 0 L. J. (o.s.) K. B. 6 ; 31 R. R. 177. 

, Throwing away Ballast, j— To a declara- 

tion on a time policy for six months, stating a 
loss by perils .of the sea, the defendant pleaded, 
that, although the vessel was lost by perils of the 
' - .sea, yet such loss was occasioned •% .the wrong- 
ful, negligent, aiKl- improper conduct (the same 
.not being barratrous) of the master and mariners 


of the shipy by wilfully, wrongfully, negligently 
3 and improperly (but not barratrously) throwing 
1 overboard so much of the ballast that the vessel 
!: became unseaworihy, and was lost by perils tjf 
, the sea, which otherwise she wrnild have encoun- 
I tered and overcome: — Held, that tlie plea was 
i bad, and that the undertvriter was liable for the 
'■ consequence of the wilful but not barratrous act 
J of the master and crew, in rendering the vessel 
) unsea worthy before the end of the voyage, by 
I th rowing overboard a part of tlie ba 1 la st . Sadi er 
I V. Dieon, 8 U. k W, 895 ; 11 L. J Ex. 435— Ex. ( di. 

J I To Animals.] — Policy on horses ‘‘ waiTanted 
'i free from mortality.” Special verdict, tindiiig, 

‘ I that on the vo^'age, in consequence of a storm, 

» j the houses broke down the partitions between 
i them, and by kicking, bruised each other so much, 

, I that they died : that a pai-ticular usage with 
i respect to jiolicies on live .stock prevailed at 
■ Lloyd’s colfec-liouse in Loudon, and was ado[ded 
" I both by the underwriters subscribing, and the 
‘ j merchants effecting policies there, anrl that this 
; j policy was effected there : — Held, first, that this 
; was a loss by pei'ils of the sea for which assured 
i might recover notwithstanding the warranty ; 
and secondly,', that, as it did not appear that the 
assured knew of the usage prevailing at Lloyd’s, 
or was in the habit of ei&cting policies there, 

’ such usage did not bind him, Gahay v. Lloyd, 

5 1). & R. (>41 : 3 B. k C. 793 ; 3 L. J. (O.S.) 
i K. B. IIG ; 27 R. R. 4S6. 

I Where a ]H>licy was effected on mules and 
I other living animals, warranted ‘“free from iiior- 
I tnlity and jettison”; and in the cour.se of the 
i voyage some of them were killed, in consequence 
i of the agitation of the ship in a slorra ; and 
j others died before the termination of the voyage 
j insured, in consequence of the injuries they had 
I received : — Held, that this was n. loss by a licril 
j of the sea, for which the underwriters were 
i liable. Lamroiee v. Aherdein, 5 B. tk Aid. 107 ; 

I 24 R. R. 299. 

i To Groods,]— A vessel laden with bides and 
! tobacco, in the course of her voyage shipt)ed 
large quantities of sea water. On the termina- 
tion of the voyage it Avas discovered that the sea 
water had reiurored the dudes ]>iitrid, and that 
the putrefaction of the hides' had imparted an ill 
flavour to the tobacco, and had thereby injured 
it : — Held, tliat the damage thus occasioned to 
the tobacco Avas a lo.ss by the ])eriis of the sea. 
Montoya v. London Assuratwe (Jo,, 0 Ex. 451 ; 

20 L. j., Ex. 254. ' ' 

Fegligent Loading.] — Where a ship, in- 
sured against the perils of the; sea, ayus injured 
by the negligent loading of her cargo by the 
iiatives on the coast of Africa, and, in conse- 
; quence, . shortly afterwards became leaky, and, 

; being pronounced unsea worthy, run ashore, 

in ovtler to prevent her from .sinking and to save 
. the cargo : — Held, that the insurm’s Avere liable 
for a constructive total loss, the immediate cau.se 
of the loss being the perils of the sea, although 
’ the cause of the un seaworthiness was the negli- 
gence in the loading. Med ma n v. Wilson, 14 
M. k W. 470 ; 14 L. J., Bx.'a33; 9 Jur. 714, , ■ ,, 
A. effected a. policy agamst'.“ perils of tho' seas 
. and all other- perils, losses and misfortunes that 
have or shall .como- to the hurt; detriment or 
I damage of the goods,” in the ordinary form, upon 
goods* for, a byih' f rom ! K. 

! ■ While ’the steamer loadtogMthe harbour at 









iijtired A.’s goods: — Held, that the injury was ‘‘Improper Kavigation.’^]— Ari association of 
saused by one of the perils insured against* steamship cwners agreed by deed to indemnify 
r. Bwiand, nS L. J*, C* P. 73 ; L. E. 4 each other in respect of ships entered by them 
3* P. 117 ; 19 L. T. 782 * 17 W, E. 121* association against ‘“loss or damage which 

*Iield, also', that* the buiden of proving that i reason of ^ the improper navigation' of any 
he vessel was unseaworthy was on the defen- si^^h steamsliip as aforesaid may be caused to- 
lant. Ifj, " ^^^y goods, &;c. on board such steamship.'" The 

steamship “Beveni” w'as duly entered, and 

Through Delay,]— Meat shipped at Ham- whilst on a voyage from Mem el to Hull with a 

mrg for Imndon was delayed on the voyage by oargo of linseed and ilas, having encountered 
:empestuous weather, and solely by reason of heavy weather and being short of coals, she put 
mch delay became piiti'id, and was necessarily back to Frederickshaveii to coal and to trim her 
;hrown overboard at sea Held not a loss by cargo, which had shifted. Going into the har- 
jerils of the sea, or within the words “ all other hour she took the gi'ound, but was got oil: within 
perils, losses and misfortunes,” in the policy, an hour. The pumps were put on to see whether 
Taylor y. Bunhar, 38 L. J., C. P. 178 ; L. E, 4 she had made any water, and for this purpose 
3J. P. 206 ; 17 "W. E. 382. fhe bilgc-cock was opened, but through the 

^ • negligence of the crew this cock was not closed 

“ Perils of the Seas and all other Perils,’' &c. when the attempt to pump ceased. Whilst the^ 
-Donkey-engine, Injury to.]— A steamer was “ Severn” was moored at Frederiekshaven qimy 
aisured by a time policy in the ordinary form on orders were given to put on the donkey -engine 
the ship and her machinery, including the don- p^inips to fill the boilers, and for this purpose the 
key-engine. For the purposes of navigation the sea-cock was opened. The sea-cock oommuni- 
lontay-eDginewasljeiiiguseclm pumping water cated with the box or tank in whit-h was the 
into the main boilers, when owing to a valve bilge-oook, and when the boilers were filled the- 
being closed which ought to have been kept open sea-cock being through a like negligence left 
water was forced into and split open the air- open the water entered in large quantities by 
chamber of the donkey-pump. The closing of means of the open bilge-cook mto the hold of the- 
the valve was either accidental or due to the '^ossel and damaged the linseed : Held, that 
negligence of an engineer and was not due to was a damaging arising from -improper 
ordinaiy wear and "tear.— Held, that whether navigation ” within the meaning of the deed, 
the injury occurred through negligence or acci- Grondy. Ltmdtyi Steamship^ Owner.^ 2h(tn(d 
dentally without negligence, it was not covered As^uwiatlun. L. E. 6 C. P. .563 : 20 M . E. 33. 

by the policy, such a loss not faUing under the ..improper Navigation Improper Stow- 

words “perils ot the seas, &:c., nor under the i 

general words “ all other nerils losses and mis- age.”]— Ly the rules of the defendants, a ship- 
1 ^ t owners’ mutual insurance association, the plain- 

f 'vero entitled to protection in respLt of 
I “damage to goods on board when causedVthc 
insurance. H Jelefjmph navigation ” of their ship, hut were not 

-of r r i‘ entitled to claim in resjiect of -damage caused 

(6 Q. B. ,U. »1 ; oO L. J Q. B. 41), disappmved. ^ in^p^oper stowage.” A cargo of wheat white 

Tr Zff f-fy T'AnTofi' ilZ ZJ- in the hold of the plaiatiftV ship was damaged 

owing to a taint communicated to the wheat 
H L fF f and limber boards of the 

* ' ^ vessel having been saturated with a composition 

“ Improper Navigation of Ship ’’-Negligence 

-Bam^e to Cargo-Insufflciently-olosed Port.] ceiling and limber boaids had not been properly 
-By thi articles of a mutual assmanoe assoc ia- stowed :-Held, 

tion the membei^ agreed to indemnify each other ^ 3^4 Aau If 

fr?m fr oSfwl bv?Sv“w oS “‘imfiier stowage” CaMad v. 

navigation of the ship carrying the for distinguished Canada Slnp-mg Co.j 

whA any such member 4ght, be liable. A fZ X 

cargo of Aeat was shipped on board a vessel ^ M r 44 ' ’ 

belonging to the plaintiffs^ who were meinbem of J G Asp. M. C. 422-C. A. 

the association. Haring the loading of the cargo Master part Owner— loss through Master’s, 
an opening or port in the side of the vessel was iTegUgence.]— When a loss by perils of the sea 
persons employed by the occurs to an insured ship through the negligent 
plaintifls HLSufficiently secured, so that during navigation of the assured himself, the under- 
the voyage the water leaked in and damaged the writers will be liable for such loss unless the 
wheat in the lower hold, and the plaintiffs assured’s negligence was knowing and wilful, 
became liable to pay and paid compensation to Trhider, Andermi S' Cb, v. A-ortB Qumidmid 
the owners of the cargo. The leak cUd not Xnmranee 6K, 66 L. J., Q. B. 802 : 77 L. T. 
hinder or impede the navigation of the vessel go. Affirmed, 67 L. J*, Q. B. 666—0. A. 

'in the course of her voyaj^e t-^Held, -that, this ' ‘ ' 

a 'damage atiaing from., ;tMmproper.'nayiga- I<eakage*]^ln‘ an action on_a policy lor a. 

■tion of the ship,”- witoin the articles of associa- constructive total loss arising from a leak : — 
-tion, for which the plaintiff were entitled vto Held, that it was for the jury whether the leak 
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Piratical Act of Emigrants.]— To a deolara- and her rigging was incompleto. inconsequence, 

tiori on a policy on advances for the transport of plaintiff, who was on board, ordered her to be 
Chinese emigrants from China to Peru, for their brought up in the open road.steacl, and Imnpens 
outfit and provisions, to be paid on arrival of the oritto complete her equipment. After 

emigrants at the port of destination, the perils ber equipment was completed, but before she 
insured against being pirates, rovers, thieves, had lef t the roadstpd, a siuh lem s on, 
barratry of the master and mariners, and ail and owing to a detect, the cable broke, and she 
other perils, losses, and misfortunes, and alieg- went on shore and was lost : Held, that the 
iiig a total loss by the emigrants piraticaily and were liable for the loss, it was 

feloniously murdering the captain and part of n^wiediately occasioned by the wrongful act or 
the crew, and feloniously stealing and carrying v, 

away the ship, the defendant pleaded, first, that L. J., Q- H. ? b W- h* 

as soon as the emigrants obtained possession of ^'b. bee JDitdffeon v. lemhrvho, post, 

the vessel, they steered to the nearest land for 1088. 

the purpose of* being landed and refused to mid Expenses.l-Where a steamship leaves 

would not proceed upon the voyage and the insufficient supply of bunker 

vessel was then fit and able to proceed safely on 

the voyage, and the remainder of the ciew would her ‘destination by a passing 

have navigated her there, and was ready ami expenses cannot be reSovered 

willmg to convey the emigrants hiere if they fnm her undemriters as an average loss under 
would have gone, but that they would not, and j; Balhmt>im v. ila,‘Unmn, 

that by reason of snch refusal, and for no other l. j.. q.‘b. 6i6 ; [1896] 2 Q. B. +.55 : 75 L. T. 
c.ause whatsoever, the transport was never com- g. ^ -g ,'-g i 73 _c_ 

pleted ; and, secondljq as to taking and carrying ' ^ 

away the vessel, that the emigrants were un- Injury to Electric Cable. ]--W here an attempt 
willing to be carried on the voyage, and that to lay an electric cable resulted in failure owing 
they committed the murder and took possession to the imperfect insulation of the copper wire 
of the vessel for the purpose of being landed, along which the electrical fluid passed, arising 
and of escaping from being carried on the from defect in the outer covering, by which it 
voyage, and for no other purpose, which is the protected from external contact ; which 

piratical carrying away of the vessel Held, defect was occasioned by accident prior to the 
that the murder of the captain and part of the shipment of the cable, and the comineiiceraent 
crew, and the seizure of the vessel by the emi- of the risk, aggravated by the action of the sea, 

grants, was, if not a piratical act, one ejiisdem a^cl arose from the^ chemical action of the sea 

generis, and therefore within the perils insured water on the interior of the cable, and not from 
against, and that as the loss was complete at any mischief done by the mechanical action of 
that moment, and never reduced, the unwilling- the sea :--Held, that this was not an injury 
ness of the emigrants to proceed was not the caused by perils of the sea. Patermn v. Harris, 
cause of the loss, but was wholly immaterial, i i^. & s. 33(> : 30 L. J., Q. B. 35-1 ; 7 Jur. (N.S.) 

and consequently that the pleas were bad. 1276 ; 9 W E. 743. 

Palmer y. Naylor, 10 Ex. 382 ; 2 C. L. R. 1202 : 

23 ^L, J., Ex. 323; 18 Jur, 961; 2 W. E. 621 Loss by Weather — ^Time Policy.] — Kemteth 
— Ex. Gh. V. J/oms post, coh 1155. 

Perils of Sea incurred by Capture.] — A iner- Shaft broken — ^Voyage abandoned — ^Charter- 
chant ship was, by mistake, seized at sea and '^sixXj <m!Lmll^^,'^^QB BenmudeYNIkamei^fitid 
taken in tow by a British man-of-war; she w^s Mersey Mdrlm tnmrame post, col, 1118. 
thereby exposed* to bad weather, which injured ' • ' . . ' 

goods pa board her : — Hehl, that this- is a loss by 'Oharterparty , thrown ' np.JryA - shipowner, iu 
‘p'^rifo'of the sea. - SemMe, 'it is also a loss by^ ]!C 0 ve^berV-i^fd;» '^htored iii^fL'chattei^parry, by 
detention, Mayedmyi v. Whipmrk wMch Ihe' ship wAs -to With all possible, 

1 Stark/ ^ m,: . •, idisphk^%/(dhlfei^/^nd';ibeid«tt of 

' ' '' '/- '> (/' \ •'I'l a/."' 

i, 1, 1 f ’ ‘7%, , “ - I ^ t Vn , •\ ' "r'-.K -'i'- 
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'■:l4OSS ' 0 f>!Fre — Proximate Cause — ConoeaL 
nent of Material Fact.] — A cliai'terparty con- 
ainetl a clause for cesser of paTinont of freight 
n the event ot tlie ship being (ielayed in conse- 
laence <if the breakdown of niachinery for more 
ban twentr-foLir hours. The shipowners insured 
■he freight fc>r three months, the slip containing 
■he words freight chartered and [or] as if 
•liartered, on board, or not on board, one third 
iiminishiiig eaeliinonth.- The exifen 


excepted) from Liverpool to Newport, and there 
load a cargo of iron rails for San Francisco. He ' 
effected an insurance on the chartered freight ^ 
for the voyage. The ship sailed from Liverpool ' 
•on the 2nd of January, 1872, and on the Jrd got 
aground in Carnarvon Ba}'. She was. got off bj* the ■ 
ISth of February and repaired, the time necessary 
for the completion of such repairs extending 
the end of August. In the meantime on tlie 
L>th of February, the charterers had thrown up 
the charter ami chartered another ship to carry 
the rails (rviiich were wanted for the constriictiou 
of a railway) to San Francisco. In an action by 
the shipowner on the ])olicy of insurance on the 
chartered freight, the jury found that the time 
necessary for getting the ship off and repairing 
her rvas so lung as to put an end, iti a commercial 
sense, to the commercial speculation entered 
upon by the shipowner and the charterers : 
— Held, that the charterers were, by reason of 
the delay, riot lioinul to loatl the ship, and that 
there was therefore a loss of the chartered 
freight by perils of the sea. Jaclimt v. Union 
Marine Inmimnre Co.. 41 L. J.. C. B. 27 : L. R. 
B) 0. P. 125 ; ni L. T. 789 : 2S YJ. R. 169 : 2 
Asp. M. 0. 4 J5—Bx. Ch. 

Ship disabled — Contract inoperative — Loss of 
Proffts on Cargo bought.] — Plaintiff in London 
contracted to buy of D. 6.000 bags of rice to 
arrive by the ship “ E.” from Madras before the 
end of May, and he contracted to sell the same 
rice to another at an advanced price. He then 
insured at and from Madras to London on 
pj'oftt on rice” loaden and not loaden, and on 
■the ship “ E.,” beginning the adventure upon 
goods immediately after the loading thereof on 
board at Madras. The ordinary perils were 
insured against. When 1,200 bags of rice had 
been put on board the ship was disabled by 
■perils of the sea ; she could not perform the 
voyage ; the 1,200 bags were spoiled : and the 
plaintiff’s contracts were inoperative. The 
plaintiff' sued upon the policy for a total loss 
of 4,800 bags, the 1,200 having been settled for : 

• — Held that the interest in profits was insurable: 
but, that' except as to the 1,200 on board, the pre- 
sent policy did not cover it : also, that the rice 
ashore, assuming it to be covered by the [lolicy, 
was not lost by ])eril <')f the sea. MeSiolmuj 
.v. lioyal Enu'hanqe Amirance Corporation, 
14 Q. B. 664 ; 18 L.' J., Q. B. 193. 

Cessation of Hire — Damage occasioned by 
Perils insured against — Causa proxima.] — By a 
clsarterparty it was pjrovided that the vessel 
'shonhl be hired by the charterer at a stipulated 
sum pel* month, and that, in the event of loss of 
time fro'in want of re|')airs, preventing the work- 
ing of the vessel for more than twenty -four hours, 
the payme'nt of lure should cease from the hour 
'w'hcn detention began until the ship should be 
again in an etiicient state to resume her service. 
The shipowners insured the chartered freight 
iigainst fire. During the continuance of the 
policy the vessel was damaged by fire to such an 
extent as necessitated her being repaired. The 
.hire of the vessel “ceased,” and a loss of chartered 
freight thereby accrued to the shipowner : — Held, 
that there had been a loss of chartered freigh't. 


Option to Charterers to discharge Ship — 
Condition precedent.] — ship was chartered for 
time on monthly hire ; the charterers agreeing to 
pay the freight during employment and efficient 
performance of the service, and the owner cove- 
nanting that the ship should be seaworthy during 
the continuance of the charter ; provided that if 
at any time it should appear to the charterers that 
the ship became inefficient it should be lawful 
for them to put her out of pay, or to make such 
abatement by way of mulct out of the hire or 
freight as they should adjudge fit. The owner 
effected a time policy of insurance “ on freight 
outstanding,” During the time the ship became 
inefficient through perils of the seas, and the 
cl'iarterers refused to pay freight after that date. 
The owner having brought an action on the 
}jolicy : — Held, that on the true consti’iiction of 
file cliarterparty the efficiency of the ship was 
not a condition precedent to the earning of the 
freight ; that the pecuniary loss was caused by 
the cliarterers availi'ng themselves of the abate- 
ment clause, and not by the perils of the sea ; 
and that the -anderwriters were not liable. Inman 
SfeamAiip Co, v. BUeltof. 52 L. J., Q. B, 109 ; 7 
App. Gas. 570 : 47 L, T. 581 ; 31 W. R. 141 ; 5 
Asp. M. G. 6— 'H. L. (E.) 

The iiiaintiffs. on the 29tli of July, 1875, 
(‘bartered their ship “G.” for a voyage fro'm New 
York to Odessa. The fj*eighr was agreed “during 
the voyage afoi'esaiii” at r>,o00L in cash at Hull, 
■England, on the discharge of the cargo in Odessa, 
“ if the vessel has not arrived at the port of New 
York on or before the 1st of 8ei)i ember, 1875, 
charterers have option of cancelling this charter- 
party.” The plaintiffs, on the 7th of August, 
1875, effected an insurance with the defendant 
“at and from London to New hlork, 'while there, 
and thence to Odessa vid Constantinople,” on 
their chartered' freight, including, ■ besides the 
ordinaiy ones, all risks “incident to steam navi- 
gation.” The clause in the charterparty giving 
the option to' cancel was not mentioned to the 
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quantity of iron ore that had formed part of the running down any other ship any sum not 
•cargo of a ship, are “ sunken wreck within the exceeding the value of the vessel insuredj they 
meaning of the collision clause in a policy of would repay to the owner a certain proportion of 
marine reinsurance. [1893] P.248; such sum. The vessel insured haying run doivn 

1 K. r)42 ; 71^ L. T. 246 ; 7 Asp. M. C. 407. another, and the owner assured having success- 

fully defended an action brought against him in 

“Damage received in Coliisiond*] — ^An resjkct of the injury: — .Held, that he was not 

injury to a ship may fairly be said to cause its loss entitled to recover any portion of the costs of the 
if, before that injury is or can with reasonable defence, either under the 'vsuing and labouring 
diligence be repaired, the ship is lost by reason clause or the running dowm clause. v. 

of the existence of that injury ; i.e. under cir- Foz\ 38 L. J., C. P. 351 ; L. E. 4 0. P. 665 ; 
cumstances -which, but for that injury, would not 3 7 W. E. 893 — Ex. Ch. 
have affected her safety- Accordingly, if a policy ^ -tTn 

is effected covering such an injury, it will in the Both Ships to Blame.]— here there is a 
supposed circumstances extend to the loss of the collision between two vessels, by which one of 
ship. Bewaher v. Bonoich, 63 L. J., Q. B. 753 ; tliem is more damaged than the other, and, both 
[18941 2 Q. B. 548 ; 9 B. 558 ; 71 L. T. 238 ; being to blame, they have to share the damage 

7 Asp"! M. 0. 493 C. A. e(iually, there is not a cross liability on the part 

of each vessel to pay half of the damage sustained 

“Damage Consequent on Collision”— by the other, but one liability only, viz. the 

Eepairs— Damage to Cargo by Belay and Hand- liability of the vessel less damaged to pay to the 
ling.] — Goods were insured by a marine policy '^’'cssel more damaged one half of the amount by 
against (among other things) damage consequent which the damage to the one exceeds the 
on collision. The ship in which they were shipped damage to the other. Therefore the owner of 
came into collision with another ship, and was more damaged vessel in such a case is not 
thereby damaged so as to render it necessary for entitled to recover upon an insurance effected 
for her to go" into a port for repairs. For the by him against liability for damage to another 
purpose of such repairs it was necessary to dis- "vessel by collision with his vessel. X/oiicloii 
<‘.harge a portion of the goods insured. When Steamship Owners Insurance Co, v. Grampian 
the repairs were completed such goods were Steamship Co, 59 L. J., Q. B. .549 ; 24 Q. B, D, 
re-shipped, and the ship proceeded to her desti- b63 ; 62 .L. T. 784 ; 38 "W. R. 651 ; 6 Asp. M. 0. 
nation. On arrival it was found that the goods, cOG — C. A. 

•being of a perishable nature, had bep damaged Damages for loss of Iife.]~The collision 
by the handling necessary for their discharge and ^ include damages payable by the 

re-shipment and by the delay. In an action by 4^ coUision. 

the insured upon the policy to recover the amount y;,, ExcelmrQK v. Sniithi L. T. VO (Scotch), 
of the damage to the goods :-Held, that the Oollision clause in Llovds’ policy hel<\ to cover 
•collisirm was not the inmimate cause of ^ recovered against the mvnei-s of the 

and therefore the p amtife could not recover, by relatives of persons on board the 

onr^ T ^ t M ^ ~n ship killed in the collision. C'oei/ v. Smith, 
396 ; hi L. 1. 113 ; 6 Asp. M. C. ool-C. A. 00 ct. of Sess. Cas. flth ser.'l 9.55. 




1085 SHIPPINa— INSUEANCE— IT. Nature of Bisk. 1086 

‘6 li 673; 70 L. f, 210; 42 W. li, 243; 7 Asp. | press-gaiag- , to cast off the rope, the ship in 
M. C, 41 3 — Cl A. I consequence isrent ashore and was lost : — Ileld, 

^ , ia, loss W perils of the sea withm the policy. 

Vessels in Tow-Collision mtli Tug.]— By v. jraleoim,‘2 Bos. & B. (jf.B.) 336 ;‘9 

jKiliev ot marine insurance the underwriters j 555 ^ 

insured the ship ’“ Niobe” from ^ the Clyde (in | ^ time policy against fire was effected on a 

tow) to Cardiff Peuarth tvhile there and j steamship. The policy described it as then 
dicmce to Singapore, and while in port for thirty !“ l.yfftg iti the Tictoria Bocks,’' but gave it 
days after arrival:' and agreed ‘‘if the ship i “ to go into dry dock, ami light the 
heiebv insured shall come into collision with ! fires once or twice during the ciuTency of 
any otlier ship or vessel, and the insured shall in i fids policy.” The only dry tiock into which 
coiiscqaeiice thereof become liable to pay, and die sidp could go was Lungleyls Dock, at some 
shall pay, to the persons interested in such other distance up the river, go there it W'as neces- 
ship or Vessel, any sum or sums of money,” &c. fo remove the paddle wheels : they were 
I 0 pay the arsiired a certain proportion of the removed in the Victoria Bocks, and the ship was 
sum so paid. Virile the “Niobe” was being then towed up to Bungleys Dock. The necessary 
towed to Cardiff, her tug came in collision with repairs there having been completed, the ship 
and sank another vessel whose owners recovered was brought out and moored in the river, pre- 
damages both from the “Xiobe” and the tug. i>aratory to replacing the paddle-wheels. This 
In aiVactioii by the owners of the “Niobe ” upon operation could have been perfectly performed in 
the policy against one of the underwriters for tfic Victoria Bocks, but itwasfoniul that in such 
payment of his proportion of the sum paid by case it was customary, as the more economical 
such owners on account of the collision, the course, to replace the padclle-wlieels while the 
underwiiter pleaded that under the policy he lay in the river. Before the wheels had 
was only liable for damage arising from collision l^een replaced the ship was burnt Held, that 
with the “ Niobe ” Held (Lord Bramwell dis.), policy covered the ship while in the Victoria 
that the collision of the tug with the damaged Bocks, and while passing from them to the dry 
vessel must be taken to have been a collision of and while directly returning from the dry 

the “Niobe” with another vessel wdthin the ^f^ick to the Victoria Bocks, but did not 
meaning of the policy, and that the under- cover the vessel while moored in the river for 
writers were liable. MaCowaB r. .Bahie, a^ collateral purpose. P^amm v. Comnwreiul 

App. Gas. 401 ; 65 L. T. 502 ; 7 Asp. M. C, 89 — Untoti jUaiirance Co.^ 45 L. J., 0. P. 761 ; 1 

H. L. (So.) App. Gas. 498 ; 35 L. T. 455 ; 24 W. B. 951 ; 3 

Asp. M. C. 275— H. .L. (E.) ' 

c. Whilst under Bepair. 

On Beach.] — If a ship hove down on a beach Missing*, 

w'ithin the tideVay, to repair, is thereby bilged Presumption.] — There is no fixed rule of law 

and damaged, it is not a loss occasioned by the with regard to the time after which a missing 
perils of the sea. Thompson v. Whitmore, 3 ship will be reputed to be lost. It is in all 
Taunt. 227 : 12 E. E. 642. Cf. Roweroft v. cases a question of presumption, to be governed 
Rnnsmore, cited, 3 Taunt. 228 ; 12 E. E. 643. by the circumstances of the xiiH’ticidar case. 

Houstmanv, Thornton, Holt, 242 ; 17 E, E. 632. 

In Harbour.] — A transport in government And see Marsltall y, Parker, 2 Gamp. 70; 11 
service was insured for twelve months, during E. E. 665. 

which she was ordered into a dry harbour, the Where a loss by the perils of the sea is to be 
bed of which wars hard and uneven, and, on the inferred from the ship not being heard of after 
tide having left her, she received damage by her sailing, the assured must prove that, when 
taking the ground : — Held, that this was a loss she left the port of outlit, she was boarul upon 
by a peril of the sea. Fletolisr v. Lujlis, 2 the voyage insured. Po/ien v. TTuwkleii, 2 Gamp. 
B, & Aid. 315 ; 20 E. E. 448. 51 ; 1 Taunt. 249 ; 11 E. E. 660. S/P., Koster 

On a 3 >olicj oh a ship, for twelve months, at v. Innes, Ey. & M. 333 ; 27 E. K. 755. 
sea and in port the declaration averi'ed a loss as In the absence of any express stipulation in 
follows : — That the ship having arrived at the the policy, a vessel which is not heard of for a 
harbour of St. John in the province of New reasonable time is presumed to have perished by 
Brunswick, and disciiarged her cargo there, it a peril of the sea. What is such a reasonable 
became necessary to place her, and she was time a.s to give rise to this presumption depends 
.aceonlingiy placed, in a graving dock, there to not upon any fixed rule of law, but upon the 
be I'epaired, and near to a certain wharf in the circumstances of any particular case. Green v. 
graving dock ; and that, whilst there, she tvas Brown, 2 Str. 1199. 

by the violence of the wind and weather, blown Where, in an action on a policy of goods by a 
over on her side, wliereby she struck the ground certain ship, it tvas proved that she sailed on the 
wdth great violence, and wms bilged and greatly voyage insured with the goods on board, and 
damaged : — Held, that this was a loss within the never arrived at her port of destination ; and 
words “all other perils, losses and misfortunes that, a few days after her departure, a i'eport was 
that have or shall come to the hurt, detriment heard at the place whence she sailed, that the 
or damage of the ship,” for which the under- ship had fouhdered at sea, but that the crew 
writers w^ere liable. 5 B,& Aid. were saved :-^Held, ' that this was a sufficient 

I . 61 ; 24 E. E. 317. prim^ facie evidence of a loss by perils of the 

In moving a ship from one part of a harbour sea ; anS/that’the assured was not bouaxl to caU 
to another, it became necessary to send two of any ot tie; crew, or' to shew that he was unable 
the crew on shore to make fast a new line and to' procure- their ■ attendance. ■ • 'Smter^Tf Mm4. 6 '. 
cast off the rope by which the ship was made B. S 0*T'9 ; IL. 2 ; '^0 B. 

fast ; those two men being immediately impressed In'an action on a policy , ah - En|liei to 'a ' 

and carried away, and not being allowed by the I foreign, -pbrt/.tOlfotmd a presumption that a 
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[.that the inariiiG engineer who siiperintended the 
repairs, and the workmen who exeeiited them, 
believed them to be completely satisfactory. It 
I was expressly found that if the ship was unsea- 
i woi’thy the assured was ignorant of tlie fact. 
The ship went with nothing but a deck cargo of 
iron machineiy f I’om London to Gothenburg, made 
more water on the voyage than could have been 
expected from the state of the weather, ceased 
to do so on getting into harbour, was examined, 
and its condition on the voyage could not be 
accoiiTited for : and in a few days afterwards took 
on board a cai’go of oats and 380 tons of iron, 
and a deck loading of timber, started from 
Gothenburg, encountered in the open sea very 
bad weather, which put out the tii’cs, ran for the 
port of Hull, could not make the port, ran ashorej 
and after some time was broken up and became 
a total wreck : — Held, that these facts shewed a 
loss by perils insured against, tlie perils of the 
sea, and that the assured was entitled to recover 
as for a total loss. Buck/em v. Pemhrolie^ 46 
L. J., Ex. 409 ; 2 App. Cas, 284 ; 36 L. T. 3S2 p 
25 W., K. 499 ; 3 Asp. M. C. 393— H. L. (E.) . 

Constructive Total Loss— Sale hy Master 

— Necessity.] — A vessel struck upon a rock 
outside a harbour, and it wns necessary to 
lighten her in order to get her ofl: at the next 
high tide, and for that purpose her master 
entered into a .contract with one G* , who was tlie 
only , person at the place who had a siifficient 
number of men to render effectual assistance, 
to find the labour required for that purpose, G, 
supplied only a small number of men, who 
worked very langnicUy in discharging the cargo 
for two or three hours, and at the end of that time 
G. persuaded the master to cance] this contract, 
and to call a survey of the vessel and sell her. 
G. and some men he brought accordingly made 
a survey and by it found the mainmast raised 
one . inch, the main combings parted, the deck 
plank opening, and the vessel uuseaworthy, and 
advised that the ship and cargo shouhl be sold 
for the benefit of all concerned. The master 
then sold her to G. for a very small sum of 
money. When the vessel struck on the rock 
there was a strong breeze blowing, but it after- 
wards got calmer, and at the time of the sale 
the weather was good, and the vessel lying on 
her bilge, with no more danger than she had 
been in from the time she struck, but there was 
evidence that if the wind veered round to the 
south or west the sea would have heaved in, and 
the vessel would have broken up in a short time. 
As a fact, directly after the sale G. brought a 
number of hands to discharge the cargo, and so 
got the vessel off aiid floated her at the next 
high tide, and he afterwards repaired and made 
her seawortliy at a trifling expense. In an 
action against the underwriter on a policy of 
insurance on the vessel for constructive total 
loss, the judge ruled on the above facts appear- 
ing at the end of the plaintiff’s case, that there 
■was no evidence upon ‘which the jury could 
reasonably fi,nd the urgent necessity for the sale 
of the vessel at the time she w’as sold, and he 
accordingly withdrew the case from the jury, and 
46 L. J., Q. B. li ; 1 App. Oas. 713 ; 35 L. T. directed the verdict to be entered for the defen- 
506 ; 25 W. B. 14 ; 3 Asp. M. C. 290 — H. L. (E.) dant : — Held, by Lord Coleridge, C. J., that such 
A time policy was effected on aniiron steamer, ruling “was right. 'Hall v. 49 L. J., C. P. 
the Prances,” of 705 tons bntden, then lying pi 721 ; 43 L. T. 411 ; 4 Asp. M. 0, 328- 
' the yard of its owner, a shipwright. ‘ It had been Held, by Grove, J., that it w’'as wrong, and 
put under repair, and it was stated, that there had that the case should not have been withdrawn 
not been any stiint placed upon the' ■yepah’Sj and from the jury. '"^^ 


after she saile<I, without calling witnesses from 
her port of destination, to shew that she never 
arrive<I there. Tioemloto v. Oswi% 2 Camp. 85 ; 
11 11. E. 670. 

Eights of Underwriters,] — If a ship, for wdiiclj 
the uiulerw liters (when a demand is made upon 
the policy) have paid as for a lost ship, should 
chance to turn up, she is to be considered as 


e. Other Cases. 

Plunder,] — Where a vessel iswrecked, part of 
the goods is lost, and part is got on shore, but 
(whilst on shore) is destroyed and plundered by 
the inhabitants of the coast, so that no portion 
of them comes again into the possession of the 
assured : — Held, that is a loss by the perils of 
the sea, and no abandonment was necessary. 
Bomlreit v. llentUjg., Holt, 149 ; 17 B. B. 625. 

Accidental Shot.] — A ship and goods were 
sunk at sea by another ship firing upon her, in 
consequence of mistaking her for an enemy : — 
Held, a loss within the general words of the 
policy, ‘‘all other perils, losses,” &c. Cullen, n, 
Butler^ 5 M. A S. 461; 4 Camp. 289; 17 B. B. 400. 

Death of Slaves— Pailure of Provisions.] — A 
policy on slaves against perils of the sea does 
not cover a loss by deaths caused by failure of 
provi.sions in consequence of delay caused by 
bad weather. Tatliam n. Hodgson^ 6 Term Bep. 
656. 

Goods sold to Pay for Eepairs — Causa 
proxima,] — The assurer is not liable for loss on 
goods sold by the master to defray expense of 
repairs made necessary by bad weather to which 
the ship and goods had been exposed ; the bad 
weather not being the proximate cause of the 
loss, Sanjny v. 4 Bing. 131 ; 3 B. A B. 

192 : 2 B. A C. 7 ; 12 Moore. 174 ; 26 B. B. 251 : 1 
1 Y. A J. 347 ; 1 L, J. (O.S.) K. B. 222 ; 30 R, B. 
794— Ex. Ch. ; ' I 



Total or Partial Loss.] — A cargo on board a 
ship bound from Liverpool to Matainoras was 
insured against the usual perils, including 
” takings at sea, arrests, restraints, and detain- 
ments of ail kings, princes, and people.” The 
ship sailed, and had nearly reached her destina- 
tion, when she was captured by a United States 
cruiser and taken into New Orleans, where a 
suit was instituted in the prize court for her 
condemnation. The insurers coutestetl the suit, 
electing to treat the loss as a partial one. They 
obtained the judgment of the court, whereupon 
the captors appealed. The insured gave a formal 
notice of abandonment, which the insurers refused 
to accept. Upon the application of the captors, 
the ship and cargo were onlered to be sold, 
unless bail were given by the insured. Upon 
receiving intelligence that this order had been 
made, they applied to the insurers for assistance 
in giving bail to prevent the sale. The insurers 
refused, and in the end the ship and cargo were 
sold by the order of the prize court. The insured 
brought an action to recover from the insurers 
as for a total loss : — Held, that they were entitled 
to recover the whole amount, Inasmuch as the 
decree of tiie prize court, and the sale of the 
goods under it, was a deprivation of the owner- 
ship of the goods, and amounted to a total ioss. 
Stringer v; Mngluh md Seotthk Ulnrhie Inmr- 
ame Oo,, 10 B. & B, 770 ; SO L. L, Q. B. 2U ; 
L, E. 5 Q, B. 599 ; 22 L. T. 802 ; 18 W. B. 1201 ; 

Nature of Seizure.] — The clause in a policy 
on a ship and goods which insures against losses 

, '‘A . 


. , ■' 2;-, Bestbaint AKI) Bbtehtiok. 

Laud Transit. ]™In a policy of insurance on 
goods the voyage was thus described ; At and 
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occasioned by “ arrests, restraints an<I detain- ; loss for which the underwriters on the ship are 
xnents of all kings, princes and peojile, of what ; liable. Bradford v. Ler-jf, 2 Car. & P. 137 ; 
nation, condition, or quality soever,” applies to lly. & M. 331 ; 31 E. E. 657. 
a seizure of the ship in consequence of an em- 
bargo laid on her by the sovereicnof the country Bestoration.j — Goods detained by a foreign 

of the assured, for the purpose of carrying on a power being afterwards restored, as between the 
war with anodrer power. Auhrrt yI Gray. 3 assurer and assured, the yielding up quasi in 
B. & S. 163, 169 ; 32 L. J., Q. B. 50 : 9 Jiir. (x.s.) integro is to be considered as a restoration, not- 
714 : 7 L. T. 469 : 11 W. E. 27 Ex. Ch. withstanding some spoliation during the deten- 

Thcre is a distinction in this respect between tion. Jordalnc v. Cornwall^ 1 Stark. 6. 
an ernbararo, in a time wdren there is iicace _ -n i t i t t 

between the countries of the insurer and the , Evidenee.j-pie plaintiff declared on a policy 

assured, laid on for a puriiose wholly unoon- ^*'9“ 

iieotod with hostility either existing or expected, seizure. Ihe captain stated that the ship wa.s 
and an embargo connected with sAoh hostility, puwumglier course for pip when she was cai> 

i tured by a Swedish tngate, nve German miles oS 

A policy on a ship and stores, “ at and from a | f': =9";®^ of Norway : tlie defendant pi-yuced a 
port” in a foreign country, in the conmion form j yedish sentence g oondeniMtion foi broalang 
against arrests of princos." people, &c., extends to ! Wockade of Norway :-He d, hrst, that Ins 

an embargo laid on by the goveminent of that i conclusiyc evideiioo that the blockade had 

country in the loadin,g port. Motcli y. Ml'ie. C '^omi yiolated ; but SMonpj, that it was not 
Term Eep 413 • 3 E E 22'^ * siifhcient evideuce to hx the captain with bar- 

And if the embargo continues, the assured ^ 2 Marsh. /2 ; 6 

may abandon and recover as for a total loss. II). 

If an armed force boards a ship and takes support an a\ erment in a declaration on a 

part of the cargo, the underwriters are not liable goods, “ that the ship, with the goods 

on a count sta,tmg the loss to be bv a seizure by board, when at A., wms ariested by the per- 
people to the plaintijSs unknown ; for people, in exe,rcisiiig the powers of government there, 

the policy, means the sroverning power of the goods were then and tbrnn, by the said 

country. ‘ v. Lmhbujton, 4 Term Eep. confiscated ” it is 

783 : 2 E. R. 519. ' enough to shew that the goods were forcibly 

In an action on a policy of insurance upon a board the ship by the officers of 

ship, in which the subject-matter was warranted government, and never delivered to the con- 
*‘free from capture and seizure, and the coiise- signees without putting m any sen ence of con- 
quences of any attempt thereat,” it was proved Carrnthers v, Gray.^ 6 Camp. 142 ; 

that during the continuance of the risk some East, 3a. 

natives took forcible possession of the ship in the Detention by British Government.] -Where 
Brass River, plundered the cap and damaged ^ 

hei, so that she became a constructive total loss, against a British underwriter for a loss by deten- 
and that peir intention m so taking possession government. Page Y.nomj)^ 

ps only to p^lunder tp^caigo and not to keep ^ ^ . 

the ship : — Held, that the acts of the natives ’ ^ 

constituted a “ seizure” within the meaning of Sentence of foreign Admiralty— Ship released 

the warranty, and therefore, that the under- on Appeal— Retention. ]— If a ship warranted 
writers were not liable. Johnston v. Jlogg^ 52 neutral be condemned as prize by a French 
L. J., Q, B. 343j 10 Q. B. I).^432 : 48 L. T. 435 : admiralty court, and the sentence is afterwards 
31 W . E. 768 ; 5 Asp. M. C. 51. reversed by a court of appeal, but on the appeal 

. . , no damages or costs are given, because the 

Permission to Leave.] — A policy w’as muster-roll does not give the place of nationality 

efiected on a ship from London to her lading of the crew according to the ordinance of France, 
port in Yirginia and back. On her arrival at that it is proved that the ship was otherwise 
port in January, 1808, an embargo was laid on properly documented as neutral, the assiircMl 
all shipping hi. American ports by an act of may recover on the policy for the detention, not- 
Congress, which contained a proviso that all withstanding the refusal of the court of appeal, 
foreign shi[)s, either in ballast or with goods on to give damages and costs. Slfhe?i v. lee, 2 
board, might depart when notified of that act. DosT & P. (xIr.) 4S4 ; 9 E. E.* 676. A^nd see 
The captain covenanted by charterparty to take post. XL AEAisDo:yMENT, 5, Embargo AND 
in a cargo of timber at that port, and return Confiscation. 
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<s<> per cent, beiipa- tlie whole loss. The wortls, 
■"if tlie ship be stranded,’’ are a condition upon 
the ha}i}»ening of which the assured is let in to 
prove his entire loss, CantHlofi v. Lotulon 
Arntraitce Co., cited. 3 Burr. lobS. 

Fraudulent Stranding.] — Insurance on fish 
with the usual memorandum. The ship having 
been fmiidulciitly run ashore by her crew : — 
Held, tliat tlio imtlerwriters were not liable. 
.Drowninti v. Eluidie, cited, 7 Term Eep. 21G ; 4 
Term lte[). 783. 

Per Lord Kenyon, C.J. : If the stranding Avas 
not fraudulent the underwriters tverc liable for 
ail damage to the fish wliether caused by strand- 
ing or not. Ih, 

Tb. What is. 

Definition.] — Stranding is where a sliip, by an 
accident and out of the ordinary course of her 
A’ovage, gets upon the strand, and receives injury 
in consequence. Bhhoj) v. Eontlaud^ 7 B. & C. 
219 ; 1 M. & Ry. 49 ; (> L. J. (o.S.) K. B. 6 ; 31 
n. R. 177. 

Act of Mob.] — Where, after a seizure, the 
vessel stranded, and part of the cargo (consisting 
of corn) was taken by the mob at their own 
jirice, the loss could not be recovered as for 
general average ; but, for such part as in con- 
sequence of the stranding Avas damaged and ! 
throwm overboard, the insured might recover on ' 
a count stating the loss to be by stranding. 
AEs-hitt Y. LudiinqtoH.^ 4 Term Rep. 783 : 2 R. R. 
blO. 

Confiscation.] — Where a vessel Avas stranded 
and afterwards confiscated for breacli of an 
embargo : — Hel<I, that as the vessel Avas warranted 
free from confiscation, the insured could not 
recover. Lhie y. Jansen^ 10 East. (>4S ; 11 R. R. 
4>13. . ■ I 

Time of.] — Hides were shipped on board a i 
vessel at Valparaiso for Bordeaux. The ship 
sailed from Valparaiso on the 13th May, and 
on the 7th July put into Rio de Janeiro, in con- 
sequence of damage by stress of u'eather. It 
being found that the hides Avere so much damaged 
that it Avould be impossible to carry them in 
specie to tlie termination of the A^oyage, they 
being in such a state tliat they must either have 
been annihilated by putrefaction, or throAvn over- 
board, they AA’ere sold at Rio do Janeiro for one- 
fourth of their value. On the 23rd July, the 
ship set sail from Rio onherA'oyage to Bordeaux, 
and Avas stranded on the 29th of September at 
the entrance of the Garonne. In an action on 
the policy, containing a memorandum declaring 
“cocoa and hides free of particular aA'erage 
unless the ship Avas stranded ” : — Hekl, that this 
AAus not a stranding of the ship within the 
meaning of the memorandum. Itouiv v. Salmdoi^ 
1 Bmg'"(t^.c.) 520; 1 Scott, 491 ; 4 L. J., C. P. 
15{> ; overruled, but not on this point, 4 Scott, 

1 ; 3 Bing. (^^0.) 26G ; 2 Hodges, 209 ; 7 L. J., 

-Ex. 328— Ex. Ch. 

Salvage. ] — A cargo of salt, of the value Avith 
prepaid freight of about 1,900L, was insured 
from Liverpool to Calcutta, the policy contain- 
ing the memorandum Avarraiiting “ corn, fiish, 
salt, free from average unless general or the 
ship be stranded.” Having encountered bad 
weather, lost both her anchors, and had her 
masts cut away, the ship Avas taken in tow by 
salvors and placed on a bank out of the ordinary 






course of the AreAmge, Avlierc she lay on hc]- port 
side for SAAveral tides, and sustained considerable 
further injury. The salt aaus landet 1 in a damaged 
state, and the ship repaired, though at an ex])ense 
which exceeded her value Avhen repaired, xVbout 
one-fifth of the salt might liave been ma<le sale- 
able, but Avould baA'e rctdise<l no profit. .Suits 
AAX*re instituted by the salvors in Hie admiral ry 
court, and the salt sold under a decree, the 
entire proceeds being absorbed l»y the costs : — 
Held, that there was a partial loss of tlie salt, 
but not a total loss, the seizure and sale under 
the decree of the admiralty court not l>eing a, 
natui’al or necessary coi'isociuenee of a peril 
insured against ; and that there Avas a stranding 
Avithiii the meaning of the memorandum, I)e 
Matfo,^ V. fiaiuiderti, L. R. 7 C, P. 570 ; 27 L. T. 
120; 20 W. R. 801 ; 1 xVsp. M. 0. 377. ' 

Kegligence of Crew.] — Underwriters are liable 
for a stranding occasioned remotely by the negli- 
gence of the crew. JJidtop v. Pentland., supra. 

A A'essel, moore<l in the usual way in a tidal 
harbour, Avas obliged also to be lashed to the side 
by a rope, Avhich broke, and the vessel fell over 
on her side : — Held, to be a stranding, and that 
the undei’wi'itcrs were answerable, though it Avas 
remotely caused by the negligence of tlie crew. 
Ih. 

Where no Pilot.] — A ship insured at and from 
Loinlon to Sierra Leone, arrived oif the ri\rer 
Sierra Leone, Avhere there Avas a regular estab- 
lishment of pilots, about three o’clock in the 
evening. The captain hoisted a signal for a 
pilot, but no pilot came on bornd ; about ten 
o’clock at night he attempted to enter the river 
Avithout one, and in so doing the ship took the 
ground and aauis lost. Tlie judge left it to the 
jury Avhether the captain, in entering Avithout a 
pilot, did Avhat a prudent man ouglit to have 
done under the circumstances. The jury was of 
that opinion, and found for the })laintiff. On 
motion for a new trial, on the ground that the 
verdict was against evidence : — Pleld, that the 
underwriters Avere liable, and Avould have been 
so although the captain had been wrong in 
attempting to enter the port Avithout a pilot, he 
being a person of competent skill, liaving used 
reasonable diligence to obtain a pilot, and having 
exercised his discretion bona fide under the cir- 
cumstances. Phillips V, Jleadliim^ 2 B. Ad. 
3S0 ; 9 L. J. (O.S.) K. B. 238. 

Order of Pilot — Mooring.] — A ship being 
under conduct of a pilot in her course u}) the 
river to Liverpool, AA^as, against the advice of the 
master, fastened at the pier of the dock basin by 
a rope to the shore, and left there, and she took 
the ground, and when the tide left her fell over 
on her side and bilged ; in consequence of which, 
Avhen the tide rose, she filled Avith water, ami 
the goods were \Axtted and damaged : — Held, 
that this Avas a stranding to entitle the assured 
to recover for an average loss upon the goods. 
Carruthers v. Sydehotkaui^ 4 !M. & S. 77 ; Ifi 
R. R. 392. 

Canal,] — During the coarse of a voyage on an 
inland canal, it became necessary, in order to 
repair the canal, to draw ofi the water, and the 
ship, in consequence, having been placed in the 
most secure, situation that could be found, Avhen 
the water was'draAAm off, took the ground by- 
accident on some piles which were not pre- 
viously known to be there Held, that this was 
a strandingy the accident not having happened in 

•' '■ ■ • 85 — 
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On the voyage the ship was driven bj'' stress of 
weather into a harbour at the mouth of which 
she struck upon an anchor, and was in danger 
of sinking ; to prevent which she was warped 
higher u}) in the harbour, where she took the 
ground, and remained fast half an hour : — Held, 
that the ship was stranded. Jiarraw v. Bell^ 4: 
L. J. (O.S.) K. B. 47 ; 7 D. & E. 244 ; 4 B. & C. 
736 ; 28 E. E. 46S. 

Uriven into, by Stress of Weather.] — If 

a ship takes the ground at the ordinary time, in 
the ordinaiy place, in the ordinary manner, and 
from the ordinary causes, that is, so in all respects 
as it must have been contemplated she would in 
the course of an ordinary voyage, such a taking;- 
the ground is not a stranding ; but if she takes 
the grountl at an unusual time, or in an unusual 
place, or in an unusual maimer, or from acci- 
dental and unusual though natural causes, she 
is to be considered as stranded. Corcoran^ v. 
Gurn.e)i, 1 El. & Bl. 456 ; 22 L. J.. Q. B. 113 ; 17 
Jur. li52 ; 1 W. E. 129. 

Where a shi p was driven by stress of weather 
into a tidal harbour, where by reason of its 
being low ^vater, she took the ground : — Heldy 
that she was stranded. Ih. 

Moored in.] — A vessel with a cargo on 

board took the ground on two successive days in 
going up Cork harbour, under the direction of a 
pilot, and being afterwards moored in the usual 
course, was thrown on her broadside by the 
receding of the tide, and received a considerable 
injury : — Held, that this was not a stranding. 
Hearno v. Edmunds, 1 Br. k B. 38S ; 4 Moore, 15 : 
21 E. E. 660. 

Damage resulting from a ship’s taking the 
ground on the falling of the tide, in a tidal har- 
bour, in a spot where she is properly placed for 
the pnrjiose of unloading, is not a stranding' 
within the ordinary term of a policy. Magnus 
V. Eutfermer, 11 C.‘B. 876 ; 21 L. J., C. P. il9 ; 
16 Jur. 480. 

On Sock.] — A vessel strikes upon a rock and 
remains fixed there for the space of fifteen or 
twenty minutes, in consequence of which she 
sustains a material injury. This constitutes a 
stranding. Balio-n v. Town if, 1 Stark. 436 ; 18 
E. E. 808. 

But the striking of a ship on a rock, where she 
remained a minute and a half, and was laid on 
her beam ends, was held not to constitute a 
stranding. M'Mougle v. Royal Exchange Assur- 
anee Co,, 4 M. k S. 503; 4 Camp. *283; 10 
E. E. 532.' 

Where there is a warranty in a policy against 
average, “ unless general, or the ship be 
stranded ” ; if, during the voyage, the ship is 
forced ashore by the wiml, or driven on a bank, 
and remains fast for any time, this is a sufficient 
stranding to do away with the effect 'of the 
warranty, although the ship is not proved to- 
have thereby received any material damage. 
Harman v. 3 Camp. 429 ; 14 E. E. 773. 

A ship which had struck upon a sunken rock, 
and received damage, was run on shore by direc- 
tion of the pilot, when she was repaired, and 
afterwards proceeded to her ports of delivery : — 
Pleld, not to be a stranding. Burnett v. Kensing- 
ton, 7 Term Eep. 20 ; 1 Esp, 416 ; Peake’s Add. 
Cas. 71 ; 4 E. E. 424. 

Improper Mooring,] — ^Where a ship, being- 
under the conduct of a pilot, in her course u}> 
the river to Liverpool, was, against the advice of 


the ordinary course of the voyage. Rayn&r y 
Oodmond, 5 B. & Aid. 225 ; 24 E. R. 335. 


Harbour — Condition of.] — ^A policy of marine 
insurance on cai'go contained the usual warranty 
against average unless the ship were stranded. 
The place of discharge was in a tidal harbour, 
where vessels of the size of the ship in question 
can only get to the quay to unload during high 
spring tides. A ship arriving in the port is 
brought towards the quay as soon as in the pilot’s 
judgment there will be water enough to fioat her 
the]*e, and, if in the course of getting her to the 
quay the depth of water proves insufficient, she 
takes the ground to wait until the next tide 
admits of her being floated further. The ship in 
question was in the course of being brought to 
the quay, but it was found tliat she could not 
get within twenty feet of it, and consequently 
she was left where she was to await a higher 
tide. As the tide receded and she settled down, 
instead of resting on an even keel she pitched by 
the head into a hole, and remained in such a 
position as to cause her timbers to be strained, 
by reason whereof she made water and damage 
resulted to the cargo. It afterwards appeared 
that there was an elevation in the bottom of the 
harbour, a small bank having been formed 
parallel with the quay, and a hole beside it 
into which the vessel had pitched. This state 
of things had been caused by tlie paddles of 
steamei's leaving the harbour at low tide, and 
its existence luul not been found out previously 
to the accident : — Held, that the taking of the 
ground by the vessel was under circumstances of 
such an accidental and unforeseen character as 
not to be in the ordinaiy course of navigation 
and to amount to a stranding.” Letch ford v. 
Oldham, 49 L. J., Q. B. 458 ; *5 Q. B. i). 538 ; 
28 W. E. 789—0. A. 

Upon the ebbing of the tide, a vessel took the 
ground in a tidal harbour, in the place where it 
was intended that she should ; but in so doing, 
struck against some hard substance,, by which 
two holes were made in her bottom, and the 
cargo damaged : — Held, not a stranding for 
which the underwriters were liable upon an 
insurance upon corn warranted free from average, 
unless general, or the ship to be stranded. Kings- 
ford v. Marshal, 8 Bing, 458 ; 1 M. & Scott, 657 ; 
1 L. J., 0. IM35. 

A ship having on board goods which were 
insured on a voyage fj’om London to Hull, but 
“ warranted free from average, unless general, or 
the ship should be stranded,” arrivecl in Hull 
harbour, which is a tidal harbour, and proceeded 
to discharge her cargo at a quay inside of it ; 
this could be done at liigh water only, and could 
not be completed in one tide. At the first low 
tide the vessel grounded on the mud ; on a sub- 
sequent ebb, the rope by which her head was 
moored to the opposite side of the harbour, 
stretched, and the wind blowing from the east at 
the same time, she did not ground on the mud, 
yrhich it was intended she should do, but her 
forepai’t got on a bank of stones, rubbish and 
santi, near to the quay, and the vessel having 
strained, some damage was sustained by the 
cargo, but no lasting injmy by the vessel : — 
Held, by Lord Tenterden, O.J., Littledale and 
Taunton, JJ., l^arke, J.', dissentiente,; that this 
was a stranding within the meaning of that w'ord 
in the policy. Wells v. Mopmood, B B, k Ad. 20. 
V;' Policy on goods, with a ^varranty against 
average, unless general, or the ^ip he stranded. 
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tbe limiter, fastencil at tlie inev of the clock 
basin, bv a I’ope to the shore, and left there, and 
she took to the .e'round, and when the tide left 
her. fell over on’ her side and biigo<l. in conse- 
qtienee of wiiicli, \^'ll,e^i the tide rose she filled 
\vith water, and the ji'Oods were w’-etted and 
daiiia.e:ed : — Held, that this was a strandin.c', to 
entitle the assured to recover for an average 
hw'^ u[jon the iioods. ( v. Sydehitkani, 
4M, cV:s. TTr inii. Ji. 

The assui-ed is not prevented from recovering 
against the nndei'wi’iter because the ship was in 
charge of a compulsory pih'it. Jh. 

Grounding on Piles.] — A ship gnmnding on 
piles ill the Wisbeach river, put there to keep up 
the hanks and sitting on them until they were 
cut away: — Held, to be stranded within the 
riieaninii’ of the ineinoraridiim. JJoImj/t v. JJolUm. 

1 I^irk.\lns. (8th cd.) 230. 

4. Barratey. 
a. What is. 

Position of Owner.] — Barratry can only be 
committed against the owner of the ship, and 
without his consent. v. Jiaurdivu^ 1 Term 

Bep. 323; IR. R. 211. 

In an action by an assured against the under- 
writers for a loss" by the barratry of the master, 
proof that the person who was described in the 
policy as master, and who was treated with and 
actecl as such, carried the ship out of her course 
for fraudulent purposes of his owipprimfi facie is 
sufficient to entitle the assured to recover, with- 
out shewing negatively that he was not the 
owner, or that any other person was. Moss y. 
Jinnte}\ 4 Term Hep. 33 ; 2 H. R. 319. 

Barratry is any fraudulent or criminal conduct 
against tiie owners of ships or goods by the 
master or mariners in breach of the trust reposed 
in them, and to tlie injury of the owners; 
although it may not be done with intent to j 
•injure them, or to benefit, at their expense, the 
master or mariners. Vallejo v. Wheeler^ Cowp. | 
143 ; Lofft, 331. 

Deviation.] — A deviation of a vessel from the 
voyage insured, through the ignorance of the cap- 
tain, or from any other motive not fraudulent, 
though it avoids the policy, does not constitute 
an act of barratry. Phyn. v. Royal Eoschange 
Aamrance Co., 7 Term Rep. 505 ; 4 R. R. 508. 
But vsee Ih’owuing v, Elmslie, supra, col. 1093. 

Scuttling SMp.] — Scuttling a ship with the 
knowledge of the shipowner, but -without the 
knowledge of the freighter, is barratry, in respect 
of which the freighter may recover against the 
underwriters. lomdc,^ v. Pender, 27 L. T. 244. 

Kidnapping.] — The Kidnapping Act, 1872 (35 
& 36 Yict. c. 19), having prohibited the carrying 
of Polynesian native labourers in ships without’ ; 
a licence, under penalty of forfeiture of the ship, 
a master who, without the authority of his 
owners, but with a knowledge of the prohibition, 
ships and carries native labourers, and so brings 
about the seizure and condemnation of his ship, 
commits an act of barratry in respect of which . 
his owners ma 3 r recover against their under- 
writers.. A'mtmlian- Imuranoe Co. v. Jackmi, 
33 L.'T. 286 ; 3 Asp. M. 0. 26— P. C. 

Absence of Master.] — Where the captain, in 
the due course of his voyage, put into port for 
the purpose of repairing tlamage ; and whilst the 


repairs were proceeding was absent, and con- 
tinued so for a much longer time thaii was 
necessarj^ to fiinish such repairs ; and <luririg his 
absence procured forged }»apers, and afterwanls 
returned to the vessel : and, instead of ]jrocce<l- 
ing on t the voyage, carried her to a foreign port ; 
and the jur}^ found that an act of barratry was 
committed during the absence of the cajitain, 
and wliiist the vessel was being repaired ; — Held, 
that the^’ were wnrranted in so doing. Rosrow 
Y. Cor.mi, S Tmjit. 684 ; 21 . H. 507. 

Where the vo.yage insured was from Jamaica 
to New Orleans, which lies up the river Missis- 
sippi, and the captain }>roceeded on his vewage 
as far as the mouth of that j’ive]’, and then 
dropped anchor, and went up the river in his 
boat for a fraudulent purpose of his own : — 
Held, that the di’opping of his anchor with such 
fraudulent intention was an act of barratiy. and 
not merely a deviation, v. Hunter, 4 Teian 

Rep. 33 : 2 R. R. 319. 

Collusive Capture— Barratry of Master.] — See 
Aremigelo v. Thompmt, 2 Camp. 620 ; 12 R. R. 
758 ; infra, col. 1107. 

Cruising.] — If the captain, contraiy to the 
instructions of his owner, cruises for and takes a 
prize, and the vessel is afterwards lost in conse- 
quence of it, it is an act of barratiy, upon which 
the insured may recover against the under- 
writers ; although tlie captain libelled the prize 
as well for the benefit of his owner as for him- 
self. AIossy. Bgrom, 6 TermRep. 379 ; 3 K. R. 208. 

Trading with Enemy,] — A master had general 
instructions to make the best innehases with 
despatch Held, that It did not ^va^rant hiin in 
going into an enemy’s settlement to trade (which 
was permitted by the enemy), though his cargo 
could be more speedily and cheaply completed 
.there; but such act, in consequence of which 
the ship was seized and confiscated, is barratrous. 
Eaide v. Bowengt, 8 East, 126 ; 9 R. R. 385. 

Negligence.] — A ])arty shipped goods on board 
a vessel, the Black Prince,” under a lull of 
lading, which contained the exceptions of bar- 
rat rymnd perils of the sea. The “ Black Prince,” 
with the goods on board, was lost in a collision 
with another vessel, the Araxes.” In an action 
on the bill of lading for the loss of the goods, 
there was evidence at the trial that the collision 
arose from the “ Black Prince ” starboaivling 
instead of porting her helm, and a collision 
occasioned by non -observance of such rules is, ]>y 
the Merchant Shipping Act of 1854, s. 299, to be 
deemed to have been occasioned by the wilful 
default of the person in charge of the offending 
ship : — Held, that the contravention of the rules 
of the Merchant Shipping Act by those in charge 
of the Black Prince,” in starboarding instead 
of porting the helm, did not amount to barratry 
within the exception in the bill of lading. Grill 
v. General Iron Screio Collier Co,, 37 L. J., 0. P. 
205 ; L. R. 3 C. P. 476 ; IS L. T. 485 ; 16 W. R. 
796— Ex, Ch. 

Must he a Wrongful Act.] — In order to con- 
stitute barratry the master must be proved to 
have acted against his better judgment. Mere 
want of judgment in seamanship or treatment 
of the- vessel is not bari'atry. 7Add v. Riiclne, 
1 Stark. 240 ; 18 R. E, 768. 

— Not mere Error of Judgment.]^ — Where 
' the master acts only -for the benefit of his owners 
lit ismot he a deviation 
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or a breach of contract. Stamina v. Brown, 2 Str. 
1173. And see 6\ 0,, cited S East, 136. See 
9 B, B. 389. 

Smuggling.] — In a time policy of marine 
insurance on ship the ordinary perils insured 
against (including ‘‘barratiy of the master”) 
were enumerated, and the ship was warranted 
^Uxee from capture and seizure, and the conse- 
quences of any attempt thereat.” Inconsequence 
of the barratrous act of the master in smuggling, 
the ship was seized by Spanish revenue odicers, 
and proceedings were taken to procure her con- 
demnation and confiscation. In an action on 
the policy to recover expenses incurred by the 
owner in obtaining her release : — Pleld, that 
the loss must be imputed to “ capture and 
seizure ” and not to the barratry of the master, 
and that the underwriter was not liable. Coi^y 
Y. Burr, 52 L. J.. Q. B. 657 ; 8 Ap}>. Cas. 393 ; 
49 L. T. 78 ; 31 W. B. 894 ; 5 Asp. M. C. 109— 
H, L, (E.) 

Where the ship was insured whilst engaged 
^‘in any lawful trade,” and barratry of the 
'master was a risk to be borne by the insurer ; 
the underwriter was held liable for the loss by 
the master smuggling : the “ lawdul trade” men- 
tioned being the tracle of the owners and not of 
the master. Hareloeli n. Ila/icill, 3 Term Bep. 
277 ; 1 B. R. 703. 

Illegal Trade — Chartered Ship.]— If a char- 
tered ship is lost through the captain engaging 
in illegal trade under the orders of the charterer, 
this is not a loss by barratry for which the shij:>- 
ounier can recover against underwriters. Ilohhs 
V. Ramiam, 3 Camp. 93. 

Loss by Peril of Sea caused by Barratry of 
Master.] — See IleymaiiY. Puvish, 2 Cam]). 118 ; 
11 B. B, 688, ante; col. 1082. 


c. Effect and Proof of. 

Warranty free from Capture and Seizure.]— 
In a time policy of marine insurance on ship the 
ordinary perils insured against (including bar- 
ratry of the master”) were enumerated, and the 
ship was warranted “free from capture and 
seizure, and the consequences of any attempts 
thereat.” In consequence of the barratrous act 
of the master in smuggling, the ship was seized 
by Spaiiish revenue officers, and i)roceedings 
were taken to procure her condemnation and 
confiscation. In an action on the policy to 
recover expenses incurred by the owner in 
obtaining her release -.—Held, that the lo^s must 
be imputed to “ capture and seizure,” and not to 
the barratry of the master, and that the under- 
writer was not liable. Go'ry v. Burr, 52 L. J., 
Q. B. 657 ; 8 App. Cas. 393 ; 49 L, T. 78 ; 31 
W. B. 891 ; 5 Asp. M. C. 109~H. L. (E.) 


Loss, whether caused by.] — If, through the 
negligence of the owner of a ship insured, the 
mariners barratrously carry smuggled goods on 
board, whereby the ship is seized as forfeited, the 
underwriters are not liable for the loss. Plpoit 
v. Cope, 1 Camp. 434 ; 10 R. B, 720. 

If a ship is insured by the terms of the policy 
in any lawful trade, and the barratry of the 
master is mentioned as one of the risks to be 
borne by the insurer, the underwriters will be 
liable for a loss which happens by the barratry of 
the master by smuggling. Ilaveloeh v. 2Ia Reilly 
3 Term Bep. 277 ; 1 E. li. 703. 

A loss by barratry is well alleged, though the 
proof is that it happened by the act of an enemy 
and by barratry conjointly. Toulmin v. Ander^ 
son, 1 Taunt. 227. 

Where a ship and a cargo were carried barra- 
trously by the master out of the course of the 
voyage, and the ship and a part of tlie cargo 
were sold, and the remainder sent home by a 
strange ship : — Held, that this was a total loss of 
the cargo from the time of commiiting the act of 
barratry ; and that the underwriters were liable 
for such loss, with the benefit of salvage only. 
Bfwon V. EekL 1 D. & B. 207 ; 5 B. & Aid. 597 ; 
24 B. B. 481, 

The insurer of a ship is not liable for the 
expenses incurred by the delay of the vessel, for 
the purpose of recovering her cargo, when 
detained under process of a foreign country, if 
the ship itself is not detained by the process. 
And the circumstances causing the detainer 
must be positively shewn to have originated in 
the fraud of the master, in order to support a n 
averment of loss by his barratry. Bradford v. 
Levy, By. & M. 331 ; 2 Car. & B. 137 ; 31 R. B. 


b. Who can Commit. 

Master — Collusion with Owner.]— The owner 
of a vessel, fully laden by the freighters, colluded 
with the captain to run her on shore : — Held, 
that this amounted to barratry, although by the 
terms of a charterparty entered into between 
such owner and the freightei's the former was 
entitled to put goods on board during a previous 
part of the voyage. Soares v. Tlumtton, 1 Moore, 
373 ; 18 B. B. 615. 

The master of a vessel, condemned for a breach 
of blockade, swore he was bound for another 
destination : — Held, that this didnot sodisaffitin 
his owner’s privity and consent to the breach of 
blockade, so as to enable the assured to recover 
as for a loss by barrati-y. Brerth v. JBanmm, 6 
Taunt. 375 ; 2 Marsh. 72. 

Part Owner.]— Barratry may be com- 
mitted by a master of a ship who is pju’t oTOer. 
Jones V. Maholmi, 2 C. L. B. 1236 ; 10 Ex. 28 ; 
23 L. J., Ex. 330. 

The master, being part owner, fraudulently 
sold the ship and cargo and applied the proceeds 
to bis own mse : — Held, that this , was a loss 
insured against by the words “ barratry of the 
master,” and, per Martin, B., also by the words 
“ all other perils, losses and misfortunes.” /§, 

By master, a part owner, wdio had mortgaged 
hm share to his co-owner. See Small v. limited 
Kmjdom. Marim Iimirance Association, 

post, coL 1136. ' ' 

’ ‘ With Privity of freighter.] — 

dower V. Wihner, infra, col. liOI. : ■ 


A vessel, with liberty to chase and capture 
prizes, had some Spanish prisoners on board : by 
means which did not appear they broke loose, 
rose upon and imprisoned the crew, with the 
exception of one sailor, who was heard upon the 
deck in conversation with them. The ca])tain 
and crew, with the exception of the sailor, were 
put on, shore, and the Spaniards I'aii away with 
the ship. Upon a loss alleged to be by barratry 
of the mariners, this was evidence to be left to- 
the jury that such barratry was committed. 
Bhiolis V. Thornton, Holt, 30 ; 17 B. B. 594. 

A sentence condemning as enemy’s property a 
cargo which the master had barratrously eaiaiecl 
into an enemy’s bioelvade<! port, although it may 
be conclusive evidence that the cargo was enemy’s 
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tioii, does not (lispi'cve the alie.sfatinu that the j Fire. 

eai-o was k«fc by the captain’s barratrously Average losses.l-S’a sub tit. 

.■anymg the cargo to p ace.s unknown, whereby infrarcol. 1240.^ 

the g'ootis i.)ecame iiabie to be, and were con- 

liscateti. (loliLHchmidt v. kttmoRt^ S Taunt, How Occasioned.] — lu an action on a policy 
508. See y, ante, col, 1090. on ship, by which the underwriters insuretl 

Barratry with Privity of Freighter. ]-Insur- agai^t ‘to and bamttry o! the uinster ,aiU 
Slice bv shipowner ; barratry coinuiittftl with ^'*’''''*1“^’ tliey aie li.aWe tor a lass n tJiu occa- 
priviivV.f friighter- the und'erwriter is not dis- negligence oi yie inasrcr and 

cUargta unless he c.nn shew that the shipowner 

was privy to the barratry. BonfUowev y. Vll- ^ E. AM. -3 ; 20 E fi 3o0 Aiul f o 

mrr. cited 2 Selw. N, P. (llth o.!.). 909. ,0 yt; 

^ 49 ; 6 .L. J. (O.S.) Iv. B. (i ; ill 11. IL i, 

- J It* a captain of a ship insured bums her, to 

o. JL . a X. prevent her falling into the hands of the enemy. 

To Save Capture.] — Where the captain of a this is a loss by lire within the meaning of the 
ship, in order to prevent a quantity of dollars policy. GoMri \\Il}mm’nuffo)h 1 Cam})] 123. 
from ifaliing into the hands of an enemy, by If a fire arises on board a siiip from the damaged 
whom he was about to be attacked, threw them quality of goods on hoard, which are insured, the 
into the sea, and was immediately afterwards underwriters are not liable ; but if the loss is not 
captured Held, first, that this was a loss by occasioned by the damaged stare of t lie goods on 
jettison, that term in a policy meaning any board, the policy is not vitiated by the fact not 
throwing overboard of the cargo for a justifiable having been disclo.sed to the underwriters that 
cause ; secondly, if not that it was a loss by the goods were damaged, though they might 
enemies; and, thirdly, if it was not a loss by have" a tendency to increase the risk. Boyd 
jettison, that it was ejusdem generis in the JDohuU, 8 Camp. 133, And see Bu/e v. Turnri% 
strictest sense, and came within the meaning of 2 Marsh. 46 ; 6 Taunt. 338 ; 16 K. fe. 626. 
the words in the policy, -‘all other losses and 

misfortunes.” Butler v. 3 B. & Aid. lu Warehouse.] — At Canton, an East India 

398 ; 22 E. .B. 435. ship stajmd to clean an<l relit, for which purpose 

M T rr i i x* all tlic sails and furniture were taken out of the 

S-egUgenoe-Ballast -ro a declaration on a ,^5 ^ warehouse, built for them on 

time policy tor six months stating a loss by penis in the river there, where tJiey were 

of the sea, the defendant pleaded that though ..accidentally burnt : this is a loss within the 
the vessel was lost by penis ot the sea, yet, that -^e.aning of a policy of the ship, on its 

such loss was occasioned wholly by the wron,gtul j j and other furniture asainst 

negligent and improper conduct (.the sanie not perils of the sea and fire (expresshO. to any ports 
being barratrous) of the master and inarmei-s of Cape of (food Hope and 

the ship, by wilfully, wrongfully, negligently and ^^ck again to London. Pdiy v. Boyd En'kanye 
improperly, but not barratrously hrovnng over- Co., 1 Burr. 341. 

board so much of the ballast, that the vessel ’ 

became imseaworthy, and was lost by perils of Communication of other Policy when neces- 
the sea, which, otherwise, she would have eiicoun- sary.]— The plaintiffs effected a policy of iusu- 
tered and overcome Held, that the plea was ranee with the defendant as chairman of a fire 
bad, and that the underwriter was liable for the insurance company for 3,OOOJ., on wool in bales 
consequence of the wilful, but not barratrous act or fleeces greasv and washed, 'in ail or any shed 
of the master and crew in rendering the vessel or store, on station or in transit to iSvdney by 
unseaworthy before the end of the voyage, by i^nd only, or in any shed or store, or any wharf 
throwingoyerboardapartof theballast. BUum Sydney, until placed on ship.” The policy 
T. Sadler^ 5 M. & W. 405; 9 L. J., Ex. 4J). contained a provision as follows: “No claim 
Affirmed, nom. Sadler y. Blxon^ S M. & 895 ; shall be recoverable if the property insured be 

11 L. J., Ex. 435 — Ex. Ch. previously or subsequently insured elsewhere, 

Deck Cargo Ioose.]_A ship on a vov.age from particulai-s of such insuvmce be noH- 

Quobeo to Lomlon. laden with timber, "was over- wW, 

taken in a gale, and in order to enable the pumiis subsequently eftectecl an msurnuce nth a 
to work-the w'orking of ti.em was impeded by if u'-^aco company to cover lfa,A» 0 L upon vool, 
the deck cargo getting adrift-the master thre 4 the i'i«k being described as -at and from the 

wa? 3e toavafa 'd^ngi' —0^1^ alf the risroTclStlrom that dm wooS 

S'The jet&Sltie™ “o fitetew]terb“roe and of transh^p^^^^^^^ 

>1» ta »oe™»g A i. ..nae mo.i 5. l.ell » & •[;?■»/” '? '.“S’ J, 

p-pner-)] overj^pc ‘iml that oil interests must con- ^or which it is intended, hut is conveyed to 
tribute to make it good. Johumti v. Chapman, 

in n n /-v a v pira . ‘sr, r T n p 9 *^ • nv T T stevedores of the ship, and is there pressed 

70 14 W F 2^ ’ ’ b. 1 . -3 , lo b. X. reducing its bulk. By the \ f . 

t , It V ^ ^ practice 'and .cause of, business, the stevedores';': 

0oods stowed on Beck:.]““Loss of, does not receipt is regarded, as between the ship and the 

give occasion for general average contribution, shippers, as ecjuivalent to the mate’s receipt, and . . 

Boas y. Thwaite, 1 Bark, Ins. (Stli ed.) 23; bills of lading, are given iii exchange for" it. /,, ■ 

BaeMonm v. Blpley, Ik p. 24, See also Oertain wool, belonging to the plaintxfis was '' 

X. Bosses, I post^ coL/i246. forwarded by several comignmenfs . by several 
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steamers from the river Hunter to Sydney, steamboat as described in the policy, and that 

The plaintiffs’ agent at Sydney had the wool consequent!}^ the insurers were liable, though 

conveyed on its arrival to his own stores, for the the steamboat never left the dock. Grant v. 
purpose of being weighed, and entered into a JEtmi Insurance dh., 3 5 Moore, P. C. 51(5 ; 8 Jur. 
contract for its conveyance to London on board (K.s.) 705 ; 6 L. T. 735 ; 10 W. R. 772. 

a ship. The wool was then conveyed from his . , , « _ „ 

warehouses to the stores of the stevedores of the . Stranded — Siibsec[nent Loss by Fire — 
ship, who gave the usual receipts for the same. Time Policy.] — The ss, “ Bawnmore wns insured 
While in the stevedores’ warehouses, a portion of nnder a time policy valued at 22,000Z. against 
the wool was destroyed or damaged by a fire, or damage by fire or explosion only. She 

and the plaintiffs sought to recover such loss upon driven ashore by perils of the sea, and 

the policy effected with the defendant’s company, whilst stranded totally destroyed by fire. The 
The company resisted the claim, upon the ground underwriters denied their liability, on the ground 
that the policy of marine insurance above men- that, at the time the fire occurred, the ship was 
tioried came within the terms of the provision in ^dready a constructive total loss ; — Held, upon a 
the fire policy, and ought to have been communi- preliminary point of law, argued on tlie assump- 
cated to them Held, that the marine policy tion that the ship was still capable of being 
did not cover the wool in the stevedores’ ware- floated and repaired, though at an expense 
houses, and was not such an insurance as the would exceed her value when rejiaired, 

plaintiffs were bound under the provisions in the that the assured were entitled to judgment, and 
fire policy to notify to the defendant’s company, that the valuation in the policy was binding 
and that the plaintiffs were therefore entitled ^pon the underwriters. Tl oodsule v. Glole 
to recover. Australian Agricultural Co, v. 65 L. J., Q. B. 117 ; [1896] 

Sanniers. 44 L. J., 0. P. 391 ; L. E. 10 C.P. 668 ; 1 Q- B. 105 ; 73 L. T. 626 ; 44 W. E. 187 ; 8 

33 L. T. 447 ; 3 Asp. M. C. 63— Ex. Ch. Asp, M. C. 118. 

Steamship.] — A general policy covers the risk - 

of fire at sea in a steamboat, as in any other E Ai^. i-LizuEE. 

%^essel. Pattuon x, ■Mills, 1 How & Clark, 342 ; a. What amounts to. 

2 Bligh (K.S.) 519 ; 31 R. R. 49. ^ , . . . . 

A fire insurance company, in making out a Stress of Weather.] If a ^ship is driven by 
policy on a steamship, referring to conditions stress of weather on an enemy s coast, and there 
indorsed, so far as applicable, used one of their captured, it is a lo^ by capture and not by the 
printed forms of conditions applicable to houses, (rrecn v. Mmslie^ reake, 278 ; 

the language being, “ if more than twenty pounds ^ 

of gunpowder be on the premises at the time of Eecapture-l-When a ship was insured for a 

the loffi, such loss will not be made gwd ;- three months, and taken by 

Held that the word premises equally , | e^iemr within that time, but before she was 

ship the word being in legal lan^iage often used 1 i > j ^ 

todenotethesubjecdorthmgpreyouslyoxpre^od. Englishman, ‘and was at the time of action a 

to be a total loss to the 

^ 1 w ^ ^ ^ ^ 1 Wils, 191. See Dean 

/A Y • Y:i M 1 .1 ... 4 . V. Iloruhj. 3 El. A Bl! 180 : 2 0. L. R. 1519 ; 23 

Held, also, that parol evidence was not admis- -r -r ion tq o w r> 

sible to prove that the word premises was not ^ J" J™' ^ 

intended to include the Steamer. Ih. 

Held, also, that one of the conditions having Arrival at Port— -Embargo. ]— If a policy is on 
specified a limited quantity of gunpowder to be a ship bound to a foreign port untU she is twenty- 
carried on board, it was quite immaterial whether hours moored in safety there, and previously 
the fire w.as or was not occasioned by more than to such ship’s arrival at her dekined port, an 
the specified quantity of gunpowder being on embargo is laid on all English vessels in that port, 
board. Ib. entering is also detained, and her 

1 , crew made prisoners of wai*, the assured is entitled 

In Dock.]— A ship was insured for three to recover. v. Am'&uwi, Peake. 211 ; 3 

months against fire, and was described m the (jy2, 

policy “as lying in the Yictoria Hocks, with 

liberty to go into a dry dock, and light her boiler Release.] — Money having beeji expended in 
fi,res once or twice during the currency of the reclaiming a cargo on board a ship captured, 
policy”: — Held, that the ship was covered while insured by the owners, upon the event of the 
she was in the river passing from the Victoria ship’s arrival at Marseilles ; the ship being ca|.>- 
Hocks to a dry dock, and vice versa, but not while tured, and restored upon appeal, relinquished her 
she was in the river for any other purpose, voyage, and was afterwards lost ; pending the 
Pearson v. Commercial Union. Assuramo Co..^ 45 appeal, the goods were ordered to be sold, aiul 
L. J., 0. P. 761 ; 1 App- Gas. 498 ; 35 L. T. 445 ; the expenses of the appeal were afterwards de- 
24 W- R. 951 ; 3 Asp. M. C. 275 — H. L. (E.) frayed therewith ; yet an averment ot a loss by 

A policy against loss by fire described a steam- capture is bad, because the ship might, notwith- 
boat as “now lying in Tait’s Hock, Montreal, standing the capture, have afterwards arrived at 
and intended to navigate the St. Lawrence and Marseilles. Kulen JUemp v. Vigne^ 1 Term Rep. 
lakes from Hamilton to Quebec principally as a 304 ; 1 B. R, 205. 

freight-boat, and to be laid up in winter in. a If a ship is justly seized asjorfeited for smug- 
place approved by the insurers, who will not be gling, and afterwards restored, the underwriters 
liable for explosion either by steam ' or gun- are not liable for any damage liappening to the 
powder.” The steamboat never left Tait’s Hock, ship by the perils of the sea in the interval 
and was burnt there : — Held, that the words in between the seizme and the restoration. Pipon 
the policy implied no agreeniefit^ to navigate the v. Cope, 1 Gamp. 434 : 10 R. R. 720. ■ 


1103 


1106 


SHIPPING— INSURANCE— IV. Xature of RisJc. 


A policy %vas elfected on a ?.i’uss;in.n shi]) a.£^ainst 
such risks only ns were excluded by the clause, 

warranted free fnnn capture, seizure and 
deteiirlon, or the coiiser|iiences of any attempt 
thereof,'' with a st.ipiilation that the insurers 
should pay a total loss thirty daVvS after the 
receipt of otHeial news of capture or embargo, 
without wait iug for condemnation. The shi[> was 
<Iotaiiied by an embargo in a. Banish port, after 
the brealeing out of hostilities between that 
pC'W'cr and Germany : — Held, tliat the right of 
the assured to claim for a total loss became vested 
on the cxjiiratioii of the thirty days, notwith- 
standing That the vessel had never been actually 
taken out of the possession of the cajjtain, and 
was afterwards (and after action) i-estored, and 
arrived safely in London. Fotder v. Juif/lis-Jt 
and Saotftdi Marine Jmairanve Co. C. B. (N.s.l 
919 ; 34 L. J., C. P. 253 ; 11 Jur, (n.S.) 411 ; 12 
L. T. 381 ; 13 W. B. 658. 

Held, also, that the entry of the fact of the 
embargo in Lloyds’ Loss Book, however the 
intelligence might have been received, was sutii- 
cieiit to satisfy the term “official news” in the 
policy. Ih. 

Hostilities— Perils of Sea.] — A policy was 
effected on 6,500 bags of coffee, warranted “ free 
from capture, seizure and detention, and all the 
consequences thereof, and free from all conse- 
quences of hostilities, riots and commotion.” 
The coffee was shipped on board a vessel bound 
for Kew York. At the time of ship sailing a 
war had broken out between the Korthern tind 
Southern States of America ; and, as an act of 
hostility, a light, which had usually indicated the 
position of Cape Hatteras, was extinguished. 
The war, and the extinction of the light, were 
unknown to the captain, and from ignorance of 
the latter, he fell out of his reckoning, and ran 
ashore. Certain persons on the coast had 
recovered 120 bags of the coffee, when they were 
interrupted by soldiers, who appropriated the 120 
bags, and })revented others being saved. The 
captain and crew were taken prisoners. But for 
this interference, 1,000 more bags might have 
been saved before the breaking up of the ship : — 
Held, that the loss of the ship was by perils of 
the sea, and not “ by the consef|ueiices of hos- 
tilities,” within the meaning of the policy ; that 
as the 1,120 bags were lost by reason of the inter- 
ference of the soldiers, that loss was covered by 
the exception, and the insui'ers were not liable ; 
but that for the remainder the insurers \vere 
liable, as for a loss by the perils of the sea. 
Joniden v. Cnlvernal Marine Insurance Co.. 14 
C. B. fX.S.) 259; 32 L. J.. C. P. 170; 10 Jar. 
(N.s.) IS : 8 L. T. 705 ; 11 W. E. 858. 

Capture by Pirates,] — A ship, being insured 
under a time policy, was captured by pirates. 
She was afterwards recaptured by an English ship 
•of war, hut. kept by them as a iprize, whereupon 
the owners gave notice of abandonment. The 
ship was afterwards sent to England under the 
care of a prize master, with orders to obtain an 
adjudication in the court of admiralty, but, 
meeting with had weather, put into F., and was 
sold by the prize master. Afterwards the owners 
binught an action against the underwritei-s as for 
a total loss : — Held, that the}’' W’ere entitled to 
recover as for a total loss, for capture by pirates 
was a total loss in the first instance, and such 
total loss could not be reduced to a partial loss 
■unless either the ship was restored to the posses- , 


sion of the owners before action brought, or they 
had the powmr of rc.suming possession of her 
before action brought, it being immaterial whet her 
they had the right to immediate possession, and 
whether the recaptors had anv right to detain. 
Bean v. llornhf, 3 EL A' 31*181?-: 2 C. L. E, 
1519 ; 23 L. J., Q. B. 129 ; 18 Jur, 623 ; 2 \V. E. 
156. 

Intention to Keep the Ship.] — In an 

action on a policy of insurance upon a ship, in 
which the subject-mattei’ was warranted “free 
from capture and seizure, ami the con.<equenees 
of any attempt thereat,” it was proved tliat during 
the eoiitiimanee of the risk some natives took 
forcible possession of the ship in ihc ?>rass river, 
plundered the cargo, and damaged her so that 
she became a constructive total loss, and that 
their intention in so taking possession %vas only 
to plunder the cargo, and not to koe}> the ship : 
— Held, that the acts of the natives constituted a 
“seizure” within the meaning of the warranty, 
and therefore that the under winters were not 
liable. JolmsUm v. ./Av/^, 52 L. J., Q. B. 343 ; H) 
Q. B. B. 432 ; 48 L. T. 435 ; 31 VJ. 'iL 768 ; .5 Asp. 
M.C. 51. ' ■ 

Illegal Acts by Belligerent.] — By a policy on 
goods on board the ship “ B.,” they were warranted 
“free from capture and seizure, and the conse- 
quences of any attempt thereof.” The ].)erils 
insured against were enumerated as usual, viz. 

“ of the seas, men-of -war, fire, enemies, pirates, 
rovers, thieves, jettisons, letters of marque and 
coiiriter-marque, reprisals, takings at sea, arrests, 
restraints, and detainments of all kinds, and of 
all other perils, losses and misfortunes " : — Held, 
that the exceptions introduced by the warranty 
were not confined to legal capture and seizure, 
but that an illegal capture or seizure was within 
both the exceptions and the perils enumerated 
as insured against. Powell v. B^jde, ,5 El. A El. 
607 : 25 L. J., Q. B. 65 ; 2 Jur. (xis.) 87 ; 4 W, E. 
ol.:;:- . ■■ . 

A British ship, in her passage down the Baniibe, 
passed within shot of a Russian fort, there being 
then wmr between Turkey ami Russia, but not 
W'ar between Great Britain and Russia. The 
Russian fort fired into her and sunk her, alleging 
that the vessel was mistaken for a Turk, but 
permitted her crew, after some detention, to 
depart. It appearing to the court, on the whole 
of the facts, I hat the object of the Russians was 
to detain the ship : — Held, that but for the 
warranty, the insurers would have been liable ; 
but that the warranty protected them. II). 

The owners of a vessel who, by peii'orming the 
legal stipulations of a charterparty, provoke con- 
fiscation by the illegal and piratical act of a 
foreign state, do not thereby avoid their assur- 
ance. Sewell V. Royal Mvchange Assurance Co,^ 

4 Taunt, 856. 

By Emigrants on Board,] — Action upon 

a policy on provisions and freight, on a voyage 
from Macao to Havannah with Chinese emigrants 
on board, which contained the words, “ warranted 
free from capture and seizure, and the conse- ' 
quences of any attempt thereat.” While the 
ship was proceeding on her voyage, the Chinese 
emigrants plraticaliy carried away the ship, and 
the provisions and stores on board of hei'y 
whereby a total loss accrued to the intsured : — 
Held, that this was a loss by seizure within the 
exception introduced by the warranty, and there- 
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KUbiwoH By Queen’s SMp — Total Loss.]— Merchants ia 
Q. B. 147; London, as agents for F., a Brazilian subject 
residing at Loanda, chartered a British ship to 
cany goods on his behalf from London to AmbriK 
In a time or Loanda, on the coast of Africa, and. to reload 
homeward cargo of African produce for 
/ ’,onF.’sb^ 

■at ■ and trom ' . London' ' to. 
The ; perils , insured against; 


Barratry — Proximate Cause.] 
policy of marine insurance on ship the ordinary there a 
perils insured against (including “ barratry of London. They afterward; 
the master”) were enumerated, and the ^ship the outward cai’go 
was warranted “free from capture and seizure Ambriz or Loanda. 
and the consequences of any attempts thereat.” were “takings at sea, arrests, restraints and detain- 
In consequence of the barx’atrous act of the nients of all kings, princes and people of what 
master in smuggling, the ship was Seized by nature, condition or quality soever.”^ The ship 
Spanish revenue officers, and proceedings were sailed with this cargo, consigned toF.at Loanda. 
taken to procure her condemnation and confisca- While on the voyage out she was seized, near 
tion. In an action on the policy to recover Ambriz, by a queens ship, under o Geo. 4, c. 118, 
expenses incurred by the owner in obtaining her s. 4, for being illegally engaged in the slave trade, 
release -Held, that the loss must be imputed and was sent to St. Helena for adjudication, 
to “ capture aud seizure,” and notto the barratry Proceedings were instituted in the vice-admiralty 
of the master, and that the underwriter was not court at St. Helena, which court, on 20th Fioveni- 
liable. Cory v. Burr, 52 L, J., Q. B. 657 ; 8 her, 1854, condemned the ship to be forfeited, 
App, Gas. 803; 49 L. T. 78 ; 31 W. E. 894; 5 and condemned the shippers of the cargo in 

Asp. M, C. 109 H. L. (E.) penalties amounting to double the value of the 

goods and in costs, and ordered the goods to be 
Collusive Capture— Barratry of Master.]— A held in deposit till paynieut of the penalties and 
count on a policy of insurance, laying the loss to costs. The ship and part of the goods were sold 
be by capture, is sustained by evidence that the under order of the court. The residue of the 
ship was captured by a privateer, although there goods was detained by the court. As soon as the 
was collusion between the master of the ship and proceedings at St. Helena were known in Eng- 
the commander of the privateer ; and although land, notice of abandonment was given to the 
tlie plaintiffi might have recovered under a count underwriters. At that time the decree of the 
laying the loss by barratry of the master, court at St. Plelena was not known in England. 
Arcangelo v. Thomjhwn, 2 Camp. 620 ; 12 B. E. An appeal to the privy council against this decree 
758. * was lodged, and on 8rd February, 1858, the privy 

council reversed the decree of the court below, 
Mutiny of Passengers.] — Advances for the and ordered restitution of the ship to her owners, 
transport of Chinese passengers payable on their and of the goods unsold, and the proceeds of the 
arrival were insured. The Chinese mutinied, goods sold, to F. On the 6th July, 1858, the 
seized the ship and refused to go to their destina- shippers, on F.’s behalf, brought an action 
tion. The policy covered the piratical seizure of against the defendant on the policy, claiming as 
the ship : — Held, that the mutiny was the cause for a total loss of the cargo. At that time the 
of the loss, and insurers held liable. Kaylor v. goods remaining in specie and unsold at St. Helena 
Palmer. 10 Ex. 382 ; 23 L. J., Ex. 323 — Ex. Gh. had deteriorated in value, but could have been 

forwarded thence to Loanda at a price less than 
Wrongful Seizure— Consequent Loss by Perils their value when delivered there : — Held, first, 
of Sea.] — A merchant ship was by mistake that the seizure by the queen’s ship of the“New- 
seized and taken in tow by a British man-of-war. port,” with the goods insured on board, being 
She was thej'eby exposed to bad weather, by wrongful, was a los8 of the goods by a peril 
which goods on board were injured. Sembie, insured against. Lozano n, Janson, 2 El. & EL 
this was a loss by capture and detention, as well 160 : 28 L. J., Q. B. 337 ; 5 Jur. (N.s.) 1401 ; 7 
as by perils of the sea. LLagedom WMtwore^ W. E. 654. 

1 Stark. 157. Held, secondly, that the wrongful seizure and 

the notice of abandonment made the loss total, 
EiskofBritishCapture.]— A policy on a foreign and that it %vas still total at the time of action 
ship made during war, must be undei'stood as brought ; the court drawing the inference of fact 
containing an exception of all captures made by that F., as a prudent man, could not then be 
British ships. Kdlner v. Le Mesuriei\ 4 East, reasonably expected to take possession of the 
396 ; 1 Smith, 72 ,; 7 E. E. 581. unsold goods at St. Helena. Ih. 

An insurance effected in Great Britain on a » , ^ ^ ^ «-u • 

Fren ch ship before hostilities commenced between Capture— Abandonment ^Eestoration of Snip 

England and France, does not cover a loss by Writ issued, but before Trial,] The aban- 
British capture. Piirtado v. Pagers, 3 Bos. & p. domnent, as a total loss, of a ship insured against 
191' 6 E. E. 752. risks, which has been captured, is not 

Insurance by a subject of this country upon defeated by the restoration of the ship at a date 
foreign property does not cover a loss by capture, subsequent to the commencement of an action 
in, a -war afterwards taking place between this for total loss on the policy by the shipowners 
couutry and that of the assured. , Proof in bank- ag^t-^nst the underwriters, B.rcJmnge 

ruptey, therefore, under such a policy expunged. Assura?we Co., 66 L, J., Q. B. 534; 1139* J 
parte, 13 Yes. 64, , ^ 9: 

^ - '■ And see YL WaEEANTIJBS ; 9, AGAIHST OAF- 
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having I'Kieii captured. 2[n%shiill v. Pti7*h>r. 2 
Gamp. OU : 11 II. R. Gr;.”). S. 1*., T7.v//cr v. Pi'cseott. 
5 Ksp. 1S4 ; 8 R. R, 84H. 

Jdoyds’ books are evidence of a ca]iture, but 
not of notice of a h.^ss to any ])erson in particular, 
but mav co, coupled with other evidence, to the 
jury. Ahd V. Potf^, H Esp. 242 ; G R. R. 820. 
See Fotchr v. Fuql'nth a}ul Svotthdi Mdi'tne Imifr- 
(Dii'c Co., IS G. U. fX.S.) i>19 : 84 L.d., 0. P.253 : 
12 L. T. 381 ; 13 W. R. (>58 ; supra, col. 1105. 

If an insured declares u[)on a total loss by 
ca}>tiire, and, after ]>roving a capture, shews a 
recapture, upon which proceedings were had in 
ail admiralty court, he cannot recover without 
proving the proceedings in the admiralty court 
under seal, though he only claims the amount of 
the loss sustaineti by the salvage proceedings and 
sale. ThelluTiiiOii v. Shedden, 2 Ros. k P. (n.r.) 
228. 

If a defendant on a policy" would impugn the 
plaintiff's right to recover for a loss by capture, 
on the ground that the condemnation appears by 
the sentence of a foreign court to have proceeded 
on the want of certain documents not required by 
the law of nations, which the plaintifi: ought to 
have provided, it is for the defendant to shew the 
foreign law or treaty which renders such <locii- 
ments necessary. Lc Clicnihiant v. Pearson, 4 
Taunt. 367 ; 13 E. R. 636. 

A count on a policy, laying the loss by cajiturc, 
is sustained by evidence that tlie ship mus captured 
by a privateer ; although this happened from a 
collusion between the master of the ship and the 
commander of the privateer, and the piaintilf 
might have recovered antler a count laying the 
loss by the barratry of the master. Arcaufjelo v. 
Titomjjson, 2 Camp. 620 ; 12 R. II. 758. 

Condemnation by Enemy’s Prize Court of Ship 
lying in Ifeutral Port.] — Condemnation in the 
court of the enemy on a prize ship lying in a 
neutral port — under special circumstances held 
valid. The Ilenrlch and Maria^ 4 G, Rob. 43. 


8. Other Risks. 

Desertion.] — A ship received considerable 
damage from tempestuous weather, and the crew, 
compietely exhausted, desei’ted the ship on the 
high seas for the mei’e preservation of their lives ; 
and the ship was then taken possession of by a 
fresh crew, who succeeded in conducting her 
safely into port : — Held, that such desertion of 
the crew did not of itself amount to a total loss ; 
and, secondly, the ship having been sold under tlie 
decree of the admiralty court to pay the salvage, 
and it not appearing that the assured had taken 
any means to prevent such sale, that they had 
no right to abandon, and that there was no more 
than a partial loss. Thornely v. 2. 

B. & Aid, 513 ; 21 R. R. 381. 

A ship, deserted at sea by her crew, under a 
bond fide belief that she is sinking, is totally lost. 
The right of the assured to recover, as for a total 
loss, is ■ not affected by her being afterwards 
repaired at an expense equal to her value ; nor 
is deserting the ship, under the circumstances, 
negiigeiico in the crew. Iloldsworth v. Whe., 6 
L. J, (o.s.) K. B, 134 ; 1 M. & llj. 673 ; 7 B. 0. 

. 794 jAl E. R. 299. 

„ Hutiny.] — The insured cannot recover upon a 
policy, unless the loss is a direct and an immediate 
comsequence of the peril insimed ; a loss by any 
other means than by wounds or bruises rebeived 


in the very act of quelling a mutiny, is not witliin 
that provision of an African policy wdiich insures 
against loss by mutiny. Jone,<i v. iSohmoIL 1 
Term Rep. 130, n. ; 1 R. R. 196, n. 

By Carriers Delivering to Ship.]— A declara- 
tion on a })oiicy on goods at ami from L. by 
land carriage to H., and at ami from thence by a 
])acket to <4., beginning the adventure on the 
goods from the loadingou board the ship, averred 
that the goods were delivere<l at L. to carriers, to 
be carried from L. by land carriage to H. : and 
by the fraud and the negligence of the servants 
and persons employed by the carriers were 
wholly lost : — Held, that this was a loss withiti 
the meaning of the usual form of marine },>oiicy. 
JJoi'hni v. Ckmihe, 2 M. k 8. 172 ; 14 R. R. 611. 

Loss by Enemies.] — A captain threw overboard 
a quantity of dollars to prevent them falling into 
the hands of an enemy and was immediately 
captured: — Held, if not jettisoned, a loss 
enemies. Butler Wild man, 3 B. k Aid. 398 ; 

22 R. R. 435. Sec also Bent v. Smith, post, col. 
1150. 

Policy against Losses under the Passengers 
Act Amendment Act, 15 & 16 Viet. c. 44— Expense 
of Forwarding Passengers.] — The plaintiffs, ship- 
owners, effected with the defendants a policy 
“ against all costs, charges and liabilities to wliicli 
the owners or chaiterers of the .ship * M. P.’ 
might be subject under clauses 46, 47, 48, 41) and 
50 of 15 <Sc 16 Yict. c. 44,” Tiie ship struck on a 
bank sixt}^ miles from her port of destination, 
and the captain incurred expense in hiring steam- 
ships to wdiich, after, vain attempts to tow his 
own ship off the groim<l, the passengers were 
transferred, and in which tliey were taken to theii* 
destination : — Held, that assuming tlie e.xpenses 
of carrying on the passengers to be ci^vered by 
the polic\q the expense of the attempts to get 
the ship off were not to be taken into account. 
BaiiWtS' V. Iloyul Exeliange Assurance Co., 6- 
W. R. 247. 

Thieves.]— Underwriter is liable for robbery 
by thieves fi’om, without. ILarjord v. Alaynardj, 
I Park, Ins. (8th ed.) 36. 


V. INTEREST OF ASSURED. 

1. Frdyht, 1110. 

2. Goods and Cargo, lllS. 

3. Passa(je‘)noney,\\2o. 

4. Seamen's Wages, I12ik 

5. B,rpected> Profits, 1126. 

6. Ship and Furniture, 1129. 

7. l)eah Cargo, Jettison, 1130. 

8. Bills and Adcatwes for Shi jfs TCse, 1130. 

9. Bottomry, Bespondentla, Jlortyage, 1132. 

10. Connmsslon, 1186, 

11. Bapected Losses, 

12. Wagering PoUcies, 1137. 

13. Valued Policies, 1188. 

14. Ffeutral or Hostile Property, 1142, 

15. Prize, 1143. 

16. Legal or BguUaUe, 1145. ^ .y 

17. A'mrment and Proof of Interest, 1145. ^ ■ 

See also XIII. UREiaHT ; 3, Paymekt ; 
AdvAHCB.,; , k V, ' ■yJGl:V'v:':rkvq- 

'k ;?■ : ' elk 

A sMpowner; who' has entered iiitd'ContractB 
for freight, has’ an insurable interest ' in the 
freight, .although ; such . odntracts are not iw 
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said” at 5,500/!. in cash at Hull, England, on the 
discharge of the cargo in Odessa. " Xf the vessel 
has not arrived at the port of Xew York on or 
before the 1st of ySoptember, 1875, charterers 
have option of cancelling this charterpartv.” 
The plaintiffs, on the 7th of August, 1875, 
effected an insurance with the defendant ‘“at 
and from London to New Y'ork, while there, and 
thence to Odessa, via Constantinople” on their 
chartered freight, including, besides the ordinary 
ones, all risks "incident to steam navigation.” 
The clause in the charterpartv giving the option 
to cancel was not mentioned to the defendant. 
The ship started from England on the 7th of 
August, but owing to tlie failure of her machinery 
ill the British Channel was obliged to put back 
for repairs, which occupied so much time that 
she did not reach New York until after the 1st of 
September, ivhercupon the charterers cancelled 
the charter and the freight was lost : — Held, that 
the interest in the chartered freight had com- 
menced at the time when the charter was cancelled, 
but that the defendant was not liable, for the 
freight was not lost by any of the perils insured 
against, but by the exercise of the option to 
j cancel in the charterparty ; and further that the 
' withholding from the defendant information as 
to the power to cancel vitiated the policy. Mer- 
cantile Stecnnslitp Co. v. T)jsef\ 7 Q. B. D. 73 : 29 
W. 11. 790 ; 5 Asp. M. C. 6, n. 
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Part Payment— Second Cliarterparty.] — By a ; 
charterparty it was agreed that a ship, then being | 
at Y., should proeeed to F., and thence to S. G., ; 
whore she was to load a complete cargo, anti then i 
proeeetl to E. ; 2r)d^. per mouth for freight, to be ; 
]>ai<l thus : 250/., one mouth’s freight, at F,, and | 
I'jalaiice on delivery of the cargo at the ])ort of i 
discharge. Tlie vessel sailed, and 2507. was paid 1 
at F. She arrived at >S. G., but, instead of pro- 1 
eeediug’ to E., returned to M’. Y. A policy was | 
etfecteti. by which 4.507. freight advanced was i 
insured on the voyage from IM. Y. to 1-f . xV second I 
charterparty was entered into whilst the vessel 
was still at JM. Y.,by which she \vas to ])rocced t<> 
H. with the cargo then on board, a part of which 
she brought from S. 0. ; freight 2507. per mouth, 
allowing a deduction of 2507., which the captain 
lias alreinly I'cceived on account of this charter.” 
The first charterparty was not ex[)ressly cancelled 
or aiiunlled. The ship sailed, and was lost : — 
field, that the payment at F. was not for ser- 
vices already rendered, but a part jjayment of an 
entire sum which remained at risk, and was an 
insurable interest ; and that it was competent for 
the parties to enter into the second charterparty. 
and to treat the 2507. as a part payment of the 
entire sum thereby secured. Ell}i< v, Lafonc^ 8 
Ex. 540 ; 22 L. J., Ex. 124 ; 17 Jur. 213 ; 1 W. 14. 
200— Ex, Oil. 

Advances on Account of Freight.] — C. & Co., 
the owners of a brig, wrote to the plaintiffs, 
merchants at New Orleans, to yirocure a freight 
for the vessel, stating that if the jdaintiffs 
accepted a charter for Great Britain, they pre- 
ferred the captain drawing against freight. In 
this letter was inclosed a letter from C. k Go. to 
the captain, in which they I'eferred him. to the 
plaintiffs to procure a charter for the vessel. 
The captain shewed his letter to the plaintiffs, and 
asked them if they would draw on account of 
freight, and they said they would. 4’he vessel 
wuis loaded as a general ship for Liverpool, and 
was intended to be consigned to H. & Go. ; the 
plaintiffs wrote to C. k Co., informing them that 
the vessel was being loaded as a general ship, and 
stating that they would draw upon tlie freight 
for the amount of disbursements. The captain 
accordingly drew' on M. k Co., requesting them 
to charge the same to account of freight. M. 
k Co. refused to accept the draft, and it was 
indorsed to G. & Co., the plaintiffs’ agents, wTio 
effected an insurance on freight. The vessel 
was lost by perils of the seas on her voyage 
from New Orleans to Liverpool; — Held, that the 
plaintiffs had insurable interest, and that it w'as 
correctly described as -'advance on account of 
freight.” WUsim v. Jla-rtui, 11 Ex. 084; 25 
L. J., Ex. 217. See also Watson y. ShanMand^ 
XITI. Feeig-HT, col. 412. 

Count on a policy from Cardiff to Panama, in 
the ordinary form, and witJi the ordinary memo- 
randum. The interest wms declared to be “on 
money advanced on account of freight ” Held, 
that the intci-est was sufficiently described in 
the policy. Hall y. Junson, 4 El. &: Bl. 500 ; 3 
(J. L. E. 737 ; 24 L. J., Q. B. 1)7 : 1 Jur. (>hS.) 571 ; 

, 3 W. E. 213. 

Advances made by the charterer to the master 
at tlie port of loading, to be repaid by deductions 
out of freight, give the charterer an insurable 
interest in a policy on disbursements. Cnrne v. 
Homhay Katire I'HrWjmwe Co.^ 6 Moore, P. 0. 
(II.S.) 302 ; 39 L. J,, P. C. 1 : L. E. 3 P. C. 72 ; 
22 Ji. T. 317 ; 18 \V, E. 296. 


A charterparty contained the following clau.^e : 
“Sufficient cash, not exceeding OOO/., lo bo ad- 
vanced against Height, if required, at ]}*.>rt.s of 
loading, subject to insurance and 2|' per cent, 
commission.” The charterers submitted to tiie 
captain, as agent for the owners, and he accepted 
a disbursement account made up of thret^ items : 
cash actually advanced ; cornniission due to the 
charterers under the charterparH' : prcmium on 
a ]iolicy of insurance on freight made on owners' 
behalf':— Helrl, that such siirns, though not all 
representing actual mlvances, were neveriheles.s 
“freight advances” wnthiii the meaning of the 
charterparty, and were, therefore, rightly insurcil 
by the charterers on their own account. Will Jams 
v. Worth China Imuranvo Co., 1 C. P. D. 757 ; 
35 L, T. 884 ; 3 Asp. M. 0. 342— C’. A. 

Money supplied to the master under a contract 
in the charterparty to supply cash for tlie ship's 
use is not prepaid tToiglit ; and the freighter has 
no insurable interest therein. Man fold v. Mait- 
land, 4 B. .S: Aid. 582 ; 23 E, E. 402. 

Amount of Loss,]— When by the terms of a 
charterparty a part of the freight is made })ay- 
able in advance, the charterer has a right to deduct 
the whole amount so paid by him from any freight 
wdiich may actually be earned in case of the loss 
of part of the cargo, and not only a proportionate 
part of it. Allison v. Bristol Marine Innvranee 
Co., 1 App. Cas. 2t)9 ; 34 L. T. 809 ; 24 W. E. 
1039 ; 3 As]). M. C. 178— IL L. (E.) 

A shipow'iier chartered his sliip for a v’oyage 
to Bombay. The chartert)arty provided that 
freight was to be paid on unloading, and right 
delivery of tlie cargo at the rate of 42.v. per ton 
on the quantity delivered, “ such freight to he 
paid one-half iii cash on signing bills of lading, 
the remainder on right delivery oi the cargo. ' 
Half of the estimated amount of freight -was paid 
in Lomlon.and the shipowner in.sure<l the un].>aid 
freight. The shij) -was lost, but half the cargo 
wm.s" saved, and delivered without any additional 
payment by the charterer. The sinjjowner theii 
claimed as for a total loss of the un})aid half of 
the freight Held, that oti the ]>ropor construc- 
tion of the charterparty and policies he was 
entitled to recover as for a total loss. Ih. 

The valuation uijon a freight ])olicy is cal- 
culated upon all the goods the shi}> is intended 
to carry upon the voyage insured ; and if, by a 
peril insured against, the ship is lost, when part 
only of the goods, the freight of wdiich W'as. 
intended to be covered, was on board, the valua- 
tion must be opened, and the assured can ^only 
recover as for that proportionable share. Forhes: 
Y. Aspinall, 13 East, 323: 12 E. E, 352. 8. P., 
Forhes v Cowie, 1 Camp. 520. 

But if there is a loss by a peril insured against 
( of the w-hole subject-matter of the insuinnce tO' 

; which the valuation applied,^ as of all the 
■ intended freight, where the insurance is on 
! freight, the valuation in the policy will not be 
i opened. Ih, 

Where a ship w\as chartered from Liverpool to 
Jamaica, there to take on board a full cargo tor 
Liverpool at the current rate of freight, to be 
paid at one month from the discharge of her 
cargo at Liverpool ; and the shipowmers effected 
a valued policy on the freight at and from 
Jamaica to her port of discharge in the United 
Kingdom ; and the ship arrived at Jamaica, and 
after taking, on board one-half of her carg'o, 
was lost by a storm, the remainder of her cargo 
being on shore' and ready to be shipped Held^ 
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(1 was entitM to recover as for freighters might detain the ship at St. P. for 
Dttvjdsoti V. WiUasey^ 1 M. & S. forty rmniing <lays ; and if that time elapsed 
r3S. witliout the outward cargo being delivered, and 

eSected on freight on a voyage the return cargo being put on board, the master 
id a second insurance was effected should be at liberty to return to London, and the 
Led at 10,000Z. on a like voyage, freighters should pay him 2.oOOZ. upon the aiiival 
C., with a memorandum that if of the ship at London : the freighters then pro- 
be lost at B. a settlement should cured a policy, whereby the underwriters agreed 
he had on board an entire freight to pa\^ a total loss in case the ship was not 
) earned freight to the amount of allowed to load a cargo at St. P. Tlie Paissian 
oyage from A. to B., and was lost government, when the shij) arrived at St. P., 
.ce; — Held, that the assured could presuming that the outward cargo was British, 
the amount of 7,500Z. Bolevtsun refused permission to unload her, and coiise- 
.V, 2 Stark. 573 ; 20 B. R. 740. quently she could not take in a Russian cargo ; 

on which tlie master })roceeded to Stockholm, 
y on freight at Current Rate — whence, after disposing of the outward cargo to 
oped at Lower Rate — Total Loss disadvantage, he brought home a Swedish cargo 
ation.] — The plaintiffs, owners of to London, and earned freight thereon : — Held, 
ffccted an insurance on freight 1st, that the insurance was legal ; 2 ndl 3 q that 
1. in the vessel from New Orleans the refusal of the Russian government to permit 
500k of which amount the defen- the ship to unload her outward cargo w^as, in 
)te. The insurance was to attach effect, a refusal to allow her to load a cargo at 
h’om the loading of the goods on St. P., and that a total loss was incurred ; 3rdly, 
3l. When the policy was taken that the proceeding directly from St. P. to 
vvas sailing outwards from Ham- London was not a condition precedent to the 
•leans, and the valuation of 5,5007. master’s right to recover from the freighters the 
le and projier one of the freight dead freight of 2,500/., but that he was entitled 
full cargo, having regard to the to the same, notwithstanding the intermediate 
:s then current at Kew Orleans, voyage to Stockholm, and that the freighters 
d voyage the vessel met with an Avere entitled to recover the same from the 
sequence of which she wms delayed underwriters; but, 4thly, that the freighters 
3 , and did not sail in due course, would be entitled to deduct from the sum pay- 
sailed for Liverpool -with a full able to the master for dead freight the amount 
s shipped at lower rates of freight of the freight received by him on the cargo from 
ent when the policy was effected, Stockholm to London, though such intermediate 
freight being only 3,250/. Is. In voyage was not originally contemplated by the 
he voyage the vessel was lost : — contracting parties. Puller v, Stcuufortli^ 11 
policy covered the freight at risk East. 232 ; 10 R. R. 480, 

n question, and that the valuation Where a ship was chartered to take a cargo of 
hnding upon the defendants with lead from London to St. Petersburg, and there 
. actually so came at risk under receive a return cargo from the freighter’s agent, 
frlfcs V. Aspimll (13 East, 325; and bring it to London; with a proviso that, if 
explained. The Mahi, 03 L. J., political circumstances should prevent a return 
4] P. 320 ; 6 R, 775 ; 70 L. T. 247 ; cargo being loaded, the master, after waiting at 
i4. St. P. forty running days without the outward 

cargo being unloaded, and, without the return 
vage — Duty of Shipowner.] — A cargo being loaded, should be at liberty to return 
jed goods of his own on his own to London, or any port in England ; and the 
cular voyage from Sunderland to ship not having been permitted to unload at 
effected a policy of insurance on St. P. by the Russian government, the master, 
3 ship was run into and damaged after waiting there forty days, loaded a return 
loading with the goods on board cargo for his own benefit upon the outward 
had attached, whereby the cargo cargo, both of which he brought home, and 
I that it had to be unloaded, and earned new freight on the homeward cargo ; 
adventure was frustrated. The which freight was adjudged to him in an action 
led in port some six weeks, and between him and the freighters, over and above 
repairs and demurrage were paid the dead freight stipulated to be paid by the 
of the colliding ship. When eharterparty : — Held, that the freightez’s were 
ming condition she was offered a entitled to recover the whole of such dead 




SHIPPING— INSrEANCE- 


laterest of Assured. 



centage, whether the saine were settled lietween ; 
the ]>lahitifi’s niul the ship by arbitration or by 
leeal decisiuu. /h/Z/er y. IfalUdatf, 12 East. 494 : 
HR. E. 464. 

When Liberty to Touch at Ports,] — A pc»licy 
on freight, at nnd from the ship’s port of ioadiiig 
at F. to her ’port of discharge, with leave to call 
at intermediate ports, l^eginiiing the adventure 
on the goods from the loading, with leave to 
discharge, exchange, and take on board goods at 
any ])ort site might call at, without being deemed 
a deviariem, covers the freight of the goods 
loaded at an intermediate port. Bavclaxj v. 
HtlrVuuj^ 5 AI. A, S. 6 ; 17 E. E. 245. 

Time Policy — Chartered Freight.] — Sec Jlouffh 
Y. Heard, ante, col. U)6S. 

Collision— Damages Recovered in respect of 
Unearned Freight— Eight of Underwriters.] — 
See Sm Imurance Co. v. Hadden, post, col. 1832. 

Insurance during Part of the Voyage of 
Freight for Whole Voyage.] — Freight may be 
insured from St. Ubesto Portsmouth upni a ship 
wdiich sailed with a cargo from vSt, Ubes for 
Gothenburg, with intent to proceed first to 
Portsmouth, to take up convoy on her way to 
Gothenburg, and without notice to tlie under- 
writers that the ship was bound to Gothenburg. 
Taylor v. 15 East, 324 ; 13 E. E. 488. 

Time Policy on Freight— Exception of Claims 

arising from the Cancelling of any Charter” 
Damage to Ship before Loading — Ho Consent to 
Cancel.] — A ship chartered for a voyage, stranded 
on her way to the port of loading, and sustained 
such damage as to necessitate repairs which made 
the voyage contemplated in the charterparty 
impossible. The shipowner had insured the 
freight from perils of the sea under a time 
policy Ffeld, tliat a claim by the shipowner 
under the policy for the loss of freight so caused 
W’as not a claim arising from the “cancelling’' 
of the charter, within an exception in the policy, 
the charter being at an end through sea perils, 
and not by consent. JamwMm and Newcastle 
Steanadu'j? Freu/Jxt Infxnrance In re, 64 

L. J., Q. B. 500 : [1895] 2 Q. B. 90 : 14 E.444 ; 
72 L. T. 648 ; 43 W. E. 530 : 7 Asp. M. 0. 593 
— C. A. 

Policy on Goods — Freight paid in order to get 
Possession.] — See BaiUle v. Moxidlgllanl, infra, 
col 1125. 

Freight Insurable apart from Ship,]— The 
property in the freight may be distinct froln that 
in the ship, and is an insurable interest. Medaer 
Y. aiUospie, 11 Ves. 629 ; 8 E. E.26]. 

Cargo not on Board.] — A ship, with part of her 
cargo on board, was lost at Jamaica, in passing 
from port to port to complete her cargo. The 
owner claimed for a loss of freight on cargo 
not on board, but which ho shewed by letttu’S 
from merchants and planters the ship was 
intended to take in : — Held that the under- 
WTlters were liable for the loss of freight on the 
whole cargo. Parke v. HeJmm, cited, 2 Br. & B. 
326, 329 ; 23 E. E. 451, 453. 

Freight to be earned by the ship is not recover- 
able under a policy on ship and freight if the 
ship is lost before any of the goods are on board. 

V, WdUi, 2 - Btr. 126, L A 


Prodtable Charter — Loss of Cargo and 
Freight.] — See Anfar v. Bland ell, poA, coL 1125. 

Policy free from Claim conseq,uent on Loss of 
Time, whether arising from a Peril of the Sea or 
otherwise” — Frustration of Adventure by Peril 
of Sea, involving Delay for Repair.] — A lime 
policy of marine insurance on the freight of a 
ship against risks which included perils of the 
sea contained the clause “ Warranted free from 
any claim consequent on loss of time, whether 
arising from a peril of the sea or otiierwise.'’ 
The ship in punsnance of a charterparty loaded, 
a cargo and sailed, and on the following flay 
her mainshaft broke by reason <>f perils of the 
sea. She was towed back to the port of load- 
ing, and it w'Ms there found that the delay 
necessary for the repair of tlie damage would 
frustrate the object of the adventure, and the 
charterers, as they were entitled, determined 
' the charterparty, and the shipowners lost the 
freight : — Held, that the loss of freight was 
, consequent on loss of time arising from a peril 
of the sea within the meaning of the clause, 
and that the underwriters were not liable under 
the policy. Bemaude v. Thaxneax and J/iras-cy 
Marine Iff. 'id ranee Co.. 06 L. .1, Q. B. 666 ; [1897] 
A. 0. 609 ; 77 L. T. 282 ; 4() W, E. 78 : 8 Aspi 
M. C. 315— H. L. (E.) 

2, Goods a^'d Cargo. 

I Shipowners.] — A wshipowuer who was in the 

habit of receiving shipments of cotton to be 
I carried on deck, sometimes at the request and 
risk of the shippers, sometimes for his own con- 
venience, and under a clean bill of lading, at his 
own risk — to protect himself as to jettison in the 
latter case, entered into opeji policies of insurance 
as to which the usage w’as that he w'as bound 
to declare all his risks in order <.)f shipment, 
and rectify any mistake even after loss known. 
His agent, by negligence or by mistake, gave 
a clean bill of lading for a certain shipment and 
gave no notice to him, but such shipowner on 
discovering the omission altered his declarations 
by inserting this shipment though after loss 
known : — Held, that the shipowner had an 
i insurable interest, as at law a written contract 
i cannot be varied on tlie ground of negligence or 
, mistake, and %vas entitled to alter the declara- 
i tions both according to the usage, which could 
I not be said to be unreasonai.)le, and according to 
i the doctrine to be deduced from decided cases, 
that by the usages of mei’chaiits arnl under- 
w’riters, recognised by the courts without formal 
proof, such declarations may.be altered even 
after loss known, if the alterations are made 
innocently and without fraud. Siephen.^ v. 
tralanian Innnrance Co., 42 L. J., C. P. 12 ; L. E. 
8 0. P. IS ; 27 L. T. 585 ; 21 W. E. 228 ; 1 Asp. 
M. C. 450. 

Amount Recoverable.] — J. & Son were 

lightermen and effected an insurance in tlic form 
of an ordinary Lloyd’s policy at and from all 
wdiai'ves on the Thames, from Wandsworth to 
the Victoria Bocks, which contained the follow- 
ing clause : — “ To cover and include all losses, 
damages, .and accidents amounting to 201 or 
upwards in - each craft, to goods carried by J. & 
Son as- lightermen, or delivered to them to be 
waterborne, either in their owm or other craft, 
and for which losses, damages, and accidents, 
J. k ' Son maj be liable Ar, .responsiHe to the 
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prima facie convey the whole property in the 
goods from tlie time of its ticlivery ; but if the 
intention of the parties appears to have been 
only to bind the net proceeds in case of the 
arrival of the goods, then an insurance made on 
account of the'irulorser after such indorsement 
is good. Hihbert v. Carter, 1 Term Ilep. 745 ; 
1 E. R. 38S. 


Consignees.] — The plaintiffs were cotton 
brokers and agents in London, who were accus- 
tomed to receive consignments of cotton from 
Bombay for sale on behalf of the shippei-s, who 
drew bills of exchange on them against the con- 
signments ; the bills of exchange were usually 
negotiated in India, sent to this country with 
the bills of lading attached as security, pre- 
sented to and accepted by the plaintiffs against 
delivery of the shipping documents ; and the 
plaintiffs \vere in the habit of effecting open 
floating policies of insurance with the defen- 
dants ^'"‘as well in their own names as for and in 
of all and every person or 
whom the same doth, may or shall 
u' ill all.” Cotton t having 
of exchange drawn on the 


the name or names 
persons to 

I appertain in part or 
! been shipped, bills ( " 

i plaintiffs against it, negotiated and sent with 
the bills of lading and accepted against delivery 
i of the documents, they declared the cotton 
against two open floating policies previously 
made and not yet exhausted ; and the cotton 
being lost, the bills of exchange paid by them ^ 
and the bills of lading obtained, brought an 
action on the policies, averring that they; or 
; some or one of them, were interested to the full 
lamoimt named, and that the insurances were 
made for the use and benefit and on account of 
the persons so interested : — Held, per Bovill, 
G.J., and Denman J., that they had an equitable 
interest in every part of the cotton, and t.ha.t it . 
was intended that not only their interests but 
those of the other parties interested should be 
covered, and that the plaintiffs having such an , 
interest and a duty of selling aM rnanagmg, 
were in law entitled so to insure and were the 
only persons to bring an action, aiul might aver; 
as they did in their declaration, and recover to 
the full extent, a,pplying the proceeds to their, 

0 wn benefit to the extent of their own claims, 
and holding the residue for the other persons 
interested ; but per Brett and Keating, JJ., the 
plaintiffs were consignees for sale of goods not 
arrived, who had made advances on goods, but 
had only a contract right as to them, and though 
interested in every part were not the legal 
owners, and therefore they were by law limited 
’ 9 __ to the recovery of their own beneficial interest, 
which alone they could properly insure and 
recover. Uhsworfh v. AWance Alarlne lumrmwe 

- .g, -. j , ring consigned a 42JL. J., G. P. 305 ; R, 8 C. P. ^>1)6 ; 

and drawn bills on him to the 5 ^ 

general agent, 

A . ^ being 
owners of two ships, called the “ Antelope ” ancl 
the ‘‘Maria,” trading to the coast of Africa, and 
which were expected to arrive at Liverpool, with 
cargoes of palm oil, agreed verbally to sell to the 
plaintiff 200 tons of oil ; 100 tons to arrive by 
the “ Antelope,” and 100 by the ■ “ Maria,” The ' 
“Antelope ” did afterwards arrive with 100 tons 
of oil on board, which were delivei ed by H. & Go. 
to the plaintiff. The “ Maria,” having 50 tons 
of palm oil on board, was lost by peril of the sea. 

^ j — ^The inddi’sement I The plaintiff having insured the oil on board the 
a bill pf lading 'tp'. a- creditor 1 Marla,” together with the expected profits 


agenc}” of D. The defendants knew that D. was 
acting for a third party who was alluded to as 
the “ interesado,” but the name of the plaintiffs 
was not disclosed. The defendants effected an 
insurance in London on the ship in the name of 
themselves and for the benefit of all parties 
interested. The ship having been lost, the policy- 
money was paid to the defendants, and D. being 
insolvent, the plaintiffs claimed the whole of 
the money after <leducting the premiums and 
expenses, Tiic defendants claimed a lien for the 
balance of their general account due from D. : — 
Held, that an action lay by the Havannah prin- 
cipals against the London merchants for the 
policy moneys ; that the London merchants ' 
%verc not entitled to a lien upon the moneys for 
the balance of their general account with the 
Havannah agents, and could not in that action 
set-off their claim to that balance, or set-off 
anything except the premiums, stamps and com- 
mission in respect of the insurance. Alildred v. 

33 L, T., Q. B. 33 ; 8 App. Gas. 874 ; 49 
L, T. 685 ; 32 W, E. 125 ; 5 Asp. M. 0. 18: 

H. L. (E.) 

Agent of Consignor,]— -A., hav 

cargo to B., L,., hllL 

amount of it in favour of G., his _ 
sent these bills together with the bills of lading 
to C., desiring him to transmit them to B., that 
B. might have an opportunity of insuring ; he 
also drew a bill for 300^., on 0. 'which w^as 
accepted. B, refused to take the cargo or accept 
the bills drawn on him, 0. then effected a policy 
in his own name and informed A. T-Tho approved, 
of liis conduct : — Held, that C* had an insurable 
interest to the amount of 300?, Woalf v. Morn- 
eastU, 1 Bos, & F. 316 ; 4 E. R. 808. 

I, Indorser of Bill of lading, 

. ; and delivery of " ' 
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thereon : — Held, that he had no insurable interest, 
as the contract he bad entered into with H. Co., 
being verbal onlv, was incapable of being 
enforced. Stoeliddle v. Dunlop,^ M. & W. 224 ; 
4Jur. 681; 9 I.. J., Ex. S3. 

Purchase of Cargo— When Property passes.] 
— A. &; Co., in London, contracted with B. &: Co., 
of Calcutta, for the purchase of a cargo of “new 
crop Eangoon rice, per ‘ Sunbeam,’ 707 tons 
register, at 9,s\ per cwt,, cost and freight 
payment by sellers’ draft on purchasers at six 
monrhs’ sight, with documents attached.” B. 
& Co. chartered the “ Sunbeam ” to go to Kangoon 
and ship a cargo of rice, and A. k Co. effected a 
polic}^ of insurance “a£ and from Eangoon, to 
any port of discharge in the United Kingdom or 
Continent by the ‘ Sunbeam,’ on rice, as interest 
may appear, amount of invoice to be deemed the 
value,” The “ Sunbeam ” went to Eangoon, and 
the loading commenced, but after 8,878 bags of 
rice were on board she sprang a leak and sank, 
and the ship and the rice were totally lost ; 400 
more bags would have completed the loading. 
The captain afterwards signed bills of lading for 
the 8,878 bags, and B. & Co. drew bills for the 
price upon A. & Co., who accepted and paid 
them with knowledge of the loss. In an action 
on the policy of insurance : — Held, that A. & Co. 
had no insurable interest in the rice that w^as 
shipped. A7iderson v. 3foriee, 46 L. J., C. ?. 11 ; 

1 App. Oas. 713 ; 35 L. T. 566; 25 W. E. 14 ; 
3 Asp. M. C. 290— H. L. (E.) 

After Stoppage in transitu..] — After a stoppage 
in transitu, the vendee ceases to have an insurable 
interest in goods. Clay v. MarrlsoR^ 5 M. & By. 
17 ; 10 B. & C. 99 ; 8 L. J. (O.S.) K. B. 90. 

And a policy effected before the stoppage 
becomes thereby void. It. 

Bouble Sale — Interest of Pirst Vendee.]— 

B. sold to the plaintiff!, to be delivered at Ports- 
mouth, from 500 to 700 barrels of oats, to be 
shipped by I. from Youghal. Four days after- 
wards B. advised the plaintiff that L had engaged 
room in the packet to take about 600 barrels of 
oats on the plaintiff’s account. On the following 
day the plaintiff insured 400Z. on oats per the 
packet; the oats were shipped, but the packet 
being bound for Southampton, and refusing to 
touch at Portsmouth, B. sold the oats again, and 
delivered the bill of lading to 0. at Southampton ; 
the plaintiff insisting that he was entitled to the 
oats, and would assert his right by action. In 
the meantime the packet -was lost, and after a 
long dispute, the plaintiff, in consideration of 
60Z., by indorsement on the policy, vested the 
interest in the insurance in B. : — Held, that the 
plaintiff had a suiEcient interest -when the policy 
was effected, and that he was entitled to sue 
the under writer on this policy. v. 

Mm^haU, 3 Scott, 172; 2 Bing. (N.C.) 761; 

2 Hodges, 44 ; 5 L. J., C/P. 286. 

Purchase after Loss.] — A party may make an 
insurance on goods lost or not lost, though he 
has acquired his interest in them after a partial 
loss, unless he bought them with a knowledge 
of the damage. Bmidei^land or SutJierlmid v. 
Pratt, 11 M. & W. 296 ; 2 D. (isf.s.) 813 ; 12 
L. L, E:s:. SB5 ; 7 Jm\ 261. 



arrival at Calcutta, the voyage to England was the charterers of a vessel were also the pur- 
abandoned because of the charterers having chasers of a cargo of wheat to be shipped on 
stopped payment, and the ship took S60 coolies, board, and the master of the vessel from time 
and the necessary provision for their use, and to time received delivery from the vendors : — 
12,000 bags of rice for Mauritius. The passage- Held, that such delivery from time to time was 
money of the coolies arnoimted to 1,994Z., and a delivery to the purchasers, that it vested in 
was payable on their arrival at Mauritius, and them a right of possession and property, and 
the bill of lading freight of the rice amounted to that, consequently, they had an insurable inte- 
1,412?. On hearing this the owner of the vessel, rest in such wheat as had been so delivered, 
who washed to insure the freight on the rice Anderson v. Aloriee (supra, coL 1121) dis- 
only, caused a policy of insurance which had tinguished ; Ocoendale v. Wetherdl (9 B. & C. 
originally been effected for 1,000?. upon char- 387) approved. Colonial Insumnoe C\l of Xew 
tered freight valued at 7,000l. on the voyage J^ealmid v. Adelaide ^Iurlne Inswrance Co., 
from Sydney to Calcutta and London,. to be 56 L. J., P. C. 19 ; 12 App. Gas. 128 ; 56 L. T. 
altered by the underwriters inserting a declara- 173 ; 35 W. E. 636 ; 5 Asp. M. 0. 94—P. 0. 
tion that the within voyage is from Sydney to 

Calcutta, and thence to Mauritius, instead of as Profit on Charter— -Bestruetion of Merchant- 
before stated/’ and that “the .within interest is able Character of Cargo — ^Loss.of freight,] — 
tp.be on freight valued at S,C|OOI.”\ ^ "irhe . siin The 'plaintiffs, who had chartered a steamship/ at 


ill 
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being lost), find themselves within any coloniai 
or foreign port or place other than that at which 
they may have contracted to land, the master of 
the ship is hound under the 15 & 16 Viet. c. €4, 
ss. 49, 50, 51, to forward them to their original 
destination, and the amount expended by him in 
forwarding them may he recovered from the 
underwriters of a policy on the passage-money 
against all costs, charges and liabilities to which 
the owner may be subjected under ss. 46, 47, 48, 
50, 51. Qihson y. Bradford^ 4 EL & Bl. 586 ; 
24 L. J., Q. B. 159 ; 1 Jur. (KS.) 520 ; 3 VT. E. 
183. 

Of Maintenance.] — A policy was made at 

and from Liverpool to Boston on passage-money 
valued at TOOL The policy was in the usual 
printed form, with this memorandum : “ On 
passage-money of emigrants, subject to pay a 
loss pro rata, and subject to the clauses and con- 
ditions made under ss. 47 to 51 of the Passengers 
Act, 1852, 15 & 16 Viet. c. 44, compensation 
clause excepted, and against these risks only.” 
The ship, being a passenger ship within the act, 
sailed, and by a peril of the sea was driven into 
a foreign port, where she necessarily remained 
repairing damages for more than six weeks, after 
which she proceeded with the passengers to 
Boston, and arrived there. During the detention 
at the foreign port the passengers were main- 
tained by the insured at a cost exceeding the 
passage-money : — Held, that this was not a loss 
incurred under the enumerated sections, and that 
the underwriters were not liable to make it good. 
Willis Y, Cooke, 5 El. & Bl. 641 ; 25 L. J., Q. B. 
16 ; 1 Jnr. (n.s.) 1164; 4 W. E. 54. 

Policy on “Freight” held not to Cover 
Passage-money.]-— See ot Demon "7 .Home 


a lump sum freight of 3,900L, insured her with 
the defendants, who were underwriters. The 
interest insured was described in the policy as 
“ 2,000Z. on profit on charter . ... warranted 
free from all average.” The plaintife did not 


4. Seamen’s Wages. 

Eot Insurable.] — A seaman cannot insure his 
wages — per Lord StowelL The NepUme, 1 Hag. 
Adm. 227, 232. S. P., The Lady Durham, 3 
Hag. Adm. 201. 

Goods in lieu of Wages.] 


-Where a mate 
of a ship or a sailor is to receive something at 
the end of the voyage in lieu of wages (e,g,, 
Webster v. i)e Tastet, 


slaves), he cannot insure it. 

7 Term Eep. 157 ; 4 B, E. 402. 


" ’ ’ “ * V. Q-lover, 16 East, 218 ; 3 Camp. 276 ; 13 E. E. 

Insurance of Cargo hy Shipowner in respect 801. 
of his Liability as Carrier.] — See Hill v, Soott, An insurance- on the imaginary profits of a 
ante, col. 74. cargo of indigo from Bordeaux to be sold at 

Hamburg is good. HmHchson v. Maryetson.^ 

' ''\ , 3. Passage-money. 2 East, 549, n. ; 6 E. E.- 509, ri. 

Expenses of Forwarding.] — If any passengers Possible Profits.] — ^The owner of a ship and 
•for a passenger, ship shall, without any neglect D. shipped goods on' a voyage from Hamburg to 
‘Or default of their own (as by reason of the ship a port in Asiatic ■ Bnssia. The adventure was 
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expected to be enormouslj^ profitable. The whole lying ready to be shipped, and when 1 ,200 bags 
cargo shipped wais valued at S.OOOZ., but the total had been put on board, she was bioviTi out to sea 
insurances effected amounted to 20,000/., the and so damaged that 1,200 bags of rice were 
profits being variously estimated at from 80 to spoiled, and she was disabled from taking on 
125 per cent. To secure these profits the goods board the remaining 1,800 bags, which were sent 
had been overvalued to the extent of 25 to 30 to London in another ship, and arrived there in 
per cent., and there %vere heavy insurances of June. The “ E. B.’* having been repaired, arrived 
commissions. Amongst the cargo was a ship- at London in November. The assurance com- 
ment of spirits costing 1,000/., but valued at pany paid M. for the loss of profit on the 1,200’ 
2,800/. The ship went down in fine weather in bags of rice, but refused to pay anything for the 
mid-ocean without any known cause. D. brought loss of profit on the 4,800 bags : — Held, first, that 
an action to recover commission, profits on char- i\I. had an insurable interest in the expected 
ter, and 1,800/. of the 2,800/. insured on spirits, profit on the rice, and might, by a policy adapted 
It was pleaded that the loss was not the conse- to the case, have insured that special interest 
qucnce of perils of the sea, that the concealment from the time that the rice Avas appropriated 
of the over-insurance was concealment of a by the vendors and readA^ to be shipped at Madras 
material fact, and that the goods were shipped agaiust any of the events by Avhich it might be 
Avith the fraudulent design of sinking the ship : defeated, viz., loss of the ship, or of the whole of 
— Held, that an insurance on profits must be the rice, ox part of the rice, or the delay of the 
taken to mean possible profits. lotiidesY. Pender, voyage, llotjul Edudiamfo Assurance Co, A^ 
27 L. T. 244 ; 1 Asp. M. C. 432. M'Siolncy, 14 Q. B. 634 ; 19 L. J., Q. B. 222 ; 14 

Upon an insurance on profits Anlued at 400/., Jur. 998 — Ex. Oh. 

Avhere the plaintiff declared as for a total loss, Held, secondly, that according to the meaning 
and it appeared that after a shipAATeck, by AA’-hich of the policy, M. insured the ordinary profit on 
many of the slaves, on the profits of Avhom the rice, and only against losses by perils of the sea 
insurance AA^as made, were lost, but the remainder directly affecting the rice, and consequently the 
reached the market and were there sold ; and it profits on the rice ; and therefore the policy 
did not appear AAdiat profit Avas made of them, or attached only on such rice as AA^as actualty put 
whether, if all had arrived, any profit AAmld onboard. Ih. 

have been made ; though it Avas found that the Held, thirdly, that if the policy attached to 
produce of those Avho were sold did not give a the profit of the rice on shore, there had been 
profit upon the whole adventure : — Held, that no loss of that profit by perils of the seas, but 
the plaintiff Avas not entitled to recover. Hodg- only a retardation of the voyage, which Avas not 
son V, Glover, 6 East, 316 ; 8 E. R. 495. insured against by the policy. Id, 

Foreign Ooverament Bonnty.J-A French law Mature of I.oss.]-Where profits are insured 
provided that “the vessel which shall hare fished t^e 

either m the Pacific ly doubling Cape Horn, or ^^aerwriters does not attach unless t4 profits 
by passing tlirou^ the btraits y Mapllan, oi themselves are lost by a peril insured against, 
to the south of Cape Horn, at 62 degrees of iley,wld«, 5 C. B. (N.s.) 642 : 28 L. J., 

latitude at the least, shall obtain on its return a p p -iqi. ja tup rWs'A ^99* 7W P 9fw 
supplemental bounty, if it brings teck in the of B., to amve at Bristol by 

piodnce of its fashing one-halt at least of its “James Dalv” from the West Coast of 

burthen, or if it can prove a navigation of sixteen ^frica/and effected an insurance with 0. against 
montos at least . Held, that a vessel which had Qj.(jinary perils, with a memorandum Indorsed 
caught fish to the amount of half its burtlmn in popey cleclaring the insm-ance to be “ on 

the Atlantic, then doubled Cape Horn and fished 

without success, and was lost within sixteen gai^gag pgj. ggnt., per ‘James Daly.’” “The 
months after setting sail, had not complied with pej. vovage to Bristol 

the conditions of the law ro as to be entitM to 

riie hoimty . .Dei atu v. Stfiele, 8 Scott, 6.67, 6 against, but the oil was brought home undamaged 

J . 1 . 4 1 X- £ J.-L 1 another vessel, and Avas sold by B. to a third 

Held, also that the practice of the Jrenoh pS,.son :-Held, that there had been no such loss- 
govezmment to allow the bounty under such cir- subiect^matter of insurance as was con- 

cumstances was a mere matter ot expectation, templated by the policy. J5. 
and did not constitute _ a vested interest which Were insured by a policy on 

could be the subject of insurance. Ih. ■< vi 
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6. Ship AND Fuknituee. than a pledge or security for debt, A. had a suffi- 

Owiiers.]-When a ship is purchased iu the 
name of two persons, A. and B., but the purchase- ^ Bro- P- C. •176. 

money is by arrangement between them paid by Machinery- Disbursements. l-An 

A. only ; and B., m ordeivto give some security ins„rance upon hull and machinery of a steam- 

to A.torthe pavmentof his share, authorises A. ^ ^ ^ ^ ^ ^ 

to insure the ship imhis A. s name alone, and in expenditure for the voyage upon coals, stores, 
case of thelossof th^e ship to^rece ve the whole provisions. Boddhh v. Indom„Uy MwtuJ. 
insurance money, and so pay himself the amount c, post, col. 1178. 

due to him from B. ; A, has an insurable interest > > 

in the whole ship, and may, in an action on a Waffes and Expenses in Port of Distress not 
valued policy, recover in his own name the full covered by Policy on Ship.] — Extraordinary 
amount insured. A statement by B. to a third wages paid to seamen and provisions expended 
person ot this arrangement with A., being a during the detention of a ship for repairs in a 
declaration against his, B. s interest, is evidence of distress are not covered by a policy on 
against the insurers to shew A.’s insurable ship, Fleteher y. Poole, 1 Park, Ins. (8th ed.) 
interest. Provincial Ins'n, ranee Oo. of Canada 115 
V. 43 L. J,, P. C. 49 ; L. R. 6 P. C. 224 ; 

31 L. T. 142 ; 22 W, R. 929 : 2 Asp. M. 0. 338— 7. Deck CAEGO, JETTISON. 

PC 

A person who makes insurances as the owner of I^isurahle Interest.] An insurance broker 
a ship must stand so registered at the custom- effected an open policy on a cargo ot cotton on 
house at the time and the production of the principal. It was intended 

register from the custom-house is conclusive to ship the cotton on board at the shipper s risk, 
evidence of ownership. Ma)\s‘h y. RoMmon, 4 which should have been expressed m the bill of 
Esp. 98 • 3 R. R. 617. lading, but by a mistake ot the sliipo^\mers 

Where it is stipulated by a charterparty, that, ^.gent in the foreign port at vvhich the cotton was 
in case the ship is lost during the voyage, the ptit on board, a clean bill of lading was given, 
cha-rterer shall pay the owner a sum of money, voyage the vessel encountered heavy 

which is estimated as the value of the ship, the weather, and the cotton, owing to its being 
■owner has still an insurable interest in the ship carried on deck was compelled to be jettisoned, 
during the vovage. Ilohhs v. Hamunn, 3 Camp. broker gave notice to the insurance com- 
1)3 • 13 R R 764 P^^y c>f the loss, but other open policies having 

' A. having insured his ship, afterwards trans- been effected with the same insurance^ company 
ferred it, but without the policy, to B. The trans- by the same shipowners for cotton shipped sub- 
fer on the register, though absolute in form, was, sequently, and declarations having been made on 
in fact, by way of mortgage. The ship having ^bese policies the broker, although no deciara- 
foundered : — field, that A. being liable for the bad been made m respect of the cotton that 
mortgage debt, had a sufficient interest in the b‘‘^4 discovering that a mistake 

ship to entitle him to recover the whole loss, bad been made, and that, contrary to his instruc- 
IPifehinsonY. Wright, Beav. 444; 27 L. J„ tions, a clean bill ot lading had been given, instead 
€h. 834 ; 4 Jur. (nIs.) 749 ; 6 W. R. 475. expressing that the cotton was shipped at 

Held, also, that the policy of the 17 A 18 Yict. the shipper’s risk, altered the declarations on the 
0. 104, di<l not apply to such a case. Ih. pohcies by substituting for certain cotton therein 

A shipowner whose ship is mortgaged may, if 4^® cotton^ which hacL been ]ettisoned Held, 
he remains in possession, insure his ship to the that the shipowners being bable tor the loss of 
full amount of her value. Provincial Imurame ^be goods by jettison through their being earned 
C\k of Canada, v. Leduc, supra. bad an insurable interest m respect of 

which they, and therefore their agent, were 
Tackle.] — ^A policy upon a ship employed in entitled to recover. Stephens v. Anstralasum 
the Greenland trade, on “ship, tackle, apparel, Insurance Co,, 42 L. J., 0. P. 12 ; L. R. 8 G. P. 
and furniture.” does not, by the usage of trade, 18 ; 27 L. T. 585 ; 21 W. R. 228 : 1 Asp. M. 0. 458, 
cover the ffshing-tackle. IloslUns v. Plohersgill, 

3 Dougl. 222. BILLS AND Advances for Ship’s Use, 

Provisions.]— Provisions in a ship for the nse Advances hy Charterer.]— Advances made by 

of the crew are protected by a policy on the ship the charterer to the master at the port of load- 
and furniture. Bryugh v. Whitmore^ 4 Term to be paid by deductions out of freight; give 
Rep. 206 ; 2 E. R. 361. the charterer an insurable Interest in a policy on 

^ . disbursements. Currie v, Bomhay Wative 

Wages.] — Seamen’s wages and provisions 6 Moore, P. 0. (N.S.) 302 ; 39 L. J., 

during an embargo are not covered by an instir- p q j . 3^ R 3 p C. 72 * 22 L. T.317 * 18 W.R. 
ance on the body of the ship, RoherUon v. Ewer, 2%. * See also cases ante, col. 1 1*13* 

1 Term Rep. 127 ; 1 R. R. 164. S. P., Eden v. ’ 

Poole, 1 Term Rep. 132, n. Money Lent to Captain.] — A policy on money- 

lent to the captain, payable out of the freight, is 
Ship Assigned to secure Beht.] — A. having illegal, and the premium cannot be recovered 
insured 8001 upon his own ship, and being ttom the undevwTitBT, Wilson y. Rogal Eivehange 
greatly indebted to B., deposits securities with Assurance Co,, 2 Camp. 626 ; 12 R. B. 760. ' - 

B. , and assigns the ship to him absolutel^^. The ^ • ■'• -T'-' „ 

ship was afterwards lost. In an action on the Bills for Expenses,] — memorandum for a 
policy the underwriters contended that the policy charter stated that one-half of the freight w^as to 
was void, for want of interest, under 19 Geo. 2, be paid in cash on unloading and right delivery 
e, 37 ; A, having sold the ship 'before the loss of the , cargo, '#d.' tbe/ remainder by bill on 
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Loncloiij at four months’ date, thirty running 
days to be allowed for loading and discharging, 
and ten days’ demurrage at il. per day, the cap- 
tain to be supplied with cash for the ship’s use. 
In pursuance of this last stipulation the master 
drew" a bill of exchange on the freighters w"hich 
was duly accepted and paid : — Held, that the 
freighters had no insurable interest in such bill. 

V. Maitland^ 4 B. & Aid. 582 ; 23 E. E. 

402. 

An East India captain, having borrowred 
money from A., in order to secure him, arranged 
with B. that G. should dra^v bills on B. (A.’s 
agent at Calcutta) in favour of the captain, pay- 
able thirty days after the arrival of the ship ; 
which bills A. w"as to indorse to B., w’ho vras to 
negotiate them in Calcutta, upon the captain’s 
consigning to D. goods to double the amount of 
the bills : — Held, that B. had no insurable interest 
in these bills ; and that, even if he had, he was 
not entitled to recover upon a policy describing 
them as bills of exchange. Palmer v. Pratt.^ 9 
Moore, 358 ; 2 Bing. 185 ; 3 L, J. (O.s.) O. P. 
250 : 27 E. E. 583. 

The master of ‘a ship drew a bill on his owners 
for supplies for the ship, and wTote on the bill, 

“ If this be not honoured, the holder wdll insure 
the amount, and place the premium to the 
drawer’s account.” The bill being dishonoured, 
the holder insured the ship for three months, 
and declared interest in the bill, which was to be 
sufficient proof of interest ; the ship was lost 
after the tiiree months -Held, that the owmer 
of the bill w"as authorised to insure for his own 
benefit, and -was warranted in insuring for three 
months, and that he might recover the premium 
against the drawer. Tasker Scott., 1 Marsh. 
556 ; 6 Taunt. 234 ; 16 E. E. 608. 

Invalid Hypothecation.] — A ship having 

put into a foreign port in a damaged state, the 
master borrowred money of a merchant there, for 
necessary repairs and disbursements ; to secure 
w'hich he drew" bills upon his ow"ner, and also 
executed an instrument wffiich purported to be 
an hypothecation of the ship, cargo, and freight. 
By this instrument the merchant who advanced 
the money forebore all instrument beyond the 
amount necessary to insure the ship to cover the 
advances, and the master took upon himself and 
his owmer the risk of the voyage, making the 
money payable at all events, and subjecting the 
ship to seizure and sale by virtue of process, 

out of the High Court of Admiralty of England, 
or any court of vlcc-admiralty possessing juris- 
diction at the port at which the ship might at 
any time happen to be lying, or to be according 
to the maritime law and custom of England,” in 
the event of the bills being refused acceptance 
or dishonoured : — Held, that this not being such 
an hypothecation as could be enforced in the 
Court of Admiralty, the payment of the money i 
borrowed not being made "to depend upon the ' 
arrival of the vessel, the merchant had no insur- i 
able interest in the ship, Stainbank v, Shejmrd^ I 
IS C. B. 4X8 ; 1 0. L. E. 609 ; 22 L. J., Ex. 341 ; i 
17 Jur. 1032 ; 1 W. K. 505— Ex, Ch. ; 

Expenses of Cargo,] — A shipowner who has 
paid money in order to release the ship and ; 
cargo from a claim for salvage, has a lien on the ' 
cargo for the proportion of those expenses pay- , 
able to him by the owners of the goods, and an ' 
insurable interest in the cargo in respect of such 
lien. Briggs v. Merchmit Tmier§\Mip Loan 




and Assurance Association, 13 Q. B. 167 ; 18 
L. J., Q. B. 178; 13 Jur. 787. 

The plaintifi agreed with one W. for a sum 
of 10,000^. to transport the obelisk knowm as 
“ Cleopatra’s Needle ” from Alexandria to London, 
and there to erect it upon some public site to be 
afterw"ards selected. To cover the expenses 
(about 4,000^.) plaintifi: caused two policies to be 
efirected w"ith the respective defendants “upon 
, the goods and merchandises in the good ship or 
I vessel called ‘ The Cleopatra ’ iron vessel coutain- 
I ing the obelisk , . . valued at 4,000Z. . . . against 
the risk of total loss only ” : the risks insured 
against being the ordinary sea risks, and the 
suing and labouring clause being in the ordinary 
form. In the course of the voyage the “ Cleo- 
patra ” got adrift in a storm in the Bay of Biscay ; 
and w"as ultimately picked up by another steamer 
and carried into Ferrol, where the salvors detained 
her under a claim for salvage. The Acliniraity 
Division awarded them 2,OOOZ. salvage and costs. 

In actions upon the policies : — Held, 1. That the 
plaintiff, being the owner of the “ Cleopatra,” and 
having possession of the obelisk, and (possibly) 

! a lien upon it for his expenditure, had a sufficient 
insurable interest, at least to the extent of his 
outlay : 2. That the true effect of both policies 
wms, an insurance, not on “cargo,” or “ freight ” 
only, but on the vessel and her cargo : 3. That, 
under the suing and labouring clause, the assured 
was entitled to recover the 2,000?. awarded to the 
salvors, but not the costs of the proceedings in 
the Admiralty Court, nor the expenses incurred 
by him in refitting the “ Cleopatra ” at Ferrol 
and tow"ing her to London, Plxon v. Whitworth, 

48 L. J., C. P. 538 ; 4 C. P. D. 371 ; 40 L. T. 718 ; 

28 W. R. 184 ; 4 Asp. M, C. 326. 

Advances on Ship — “Full interest admitted.”] 

— A policy insuring cash advances on a ship is 
w"ithin 19 Geo. 2, c. 37, s. 1. Such a policy 
containing the term “ full interest admitted ” is 
avoided by that statute. Smith v. Reynolds (1 
H. &; N. 221 ; 25 L. J., Ex. 337 ; 4 W.'E. 644) ; 
and Pe Mattos v. Worth (37 L. J., Ex. 116 ; L. B. 

3 Ex. 185 ; 18 L. T. 797), folio W"ed. JBerridge v, 
2Ian On Insurance Co,, 56 L. J., Q. B. 223 ; 18 
Q. B. D. 346 ; 56 L, T, 375 ; 35 W. E. 343 ; 6 
Asp, M. C. 104— C, A. 

Advance by Agent — Bill Accepted.] — A., 

having consigned a cargo to B., and draw"n bills 
on him for the price of it in favour of 0., his 
general agent, sends these bills, together w"ith the 
Mils of lading, to C., desiring him to forward ■ 
them to B., in order that he might insure. He 
also draw's a bill for 300?. on C., w'hicli is accepted. 

B. refuses to take to the cargo, or to accept the 
bills. C. then insures in his owm name, informing 
A., who approves. The goods are lost, and 0. 
sues on the policy : — Held, that the policy w"as 
good wdtliin 28 Geo. 3, c. 56 ; and that 0. 
had an insurable interest to the amount of BOO?, 
Wolff Y. LTorncastle, 1 Bos. & P. 316 ; 4 E, E. 808. 

Advances for Transport of Coolies payable on 
their Arrival — Loss by Mutiny of Coolies.] — See 
Naylor v. Palmer, ante. col. 1107. 

9, Bottomey, Eespokdentia, Mobtg-ace. 

Bottomry— Policy decreed to be delivered up,] 

— One haying no interest in the ship lends 300?, 
on a bottomry bond, and insures 450?. on the ship ; 
policy decreed to be delivered up. , One having 
no interest in a ship insures it, the assurance is 


# I I i ^ (( ' i," 1 '• '■ 



benefit of the insurance, he must renounce his Damages.]— Where repairs are ordere<l 

interest in the ship. Goddart v. Gannett, 2 : the underwriters, for the payment of which 

Tern. 269. * ^ bottomry bond is given, and they refuse to pay 

it on the arrival of the ship, in consequence of 

Insurance held Valid.] — One lends 250Z, on a which the ship is sold, they are liable for all the 
bottomry bond, and afterwards insures on the damage which accrues to the owner in conse- 
same ship. Tiic ship is lost. He shall have quence of that refusal. J)a Casta v. Xewnham, 
both the benefit of the insurance and the money 2 Term Eep. 407. 
due on the bond too. Harman v. Vanhatton^ 

2 Tern. 716 ; Eq. Ca. Abr. 371. East India Trade.]— The 7 Geo. 1, c, 21, 

s. 2, prohibiting loans of bottomry by British 

What is Insurable Bottomry Interest.] — An subjects, upon foreign ships engaged in the East 
instrument executed in a foreign port by the India trade, is repealed. The India, Br. & Lush, 
master of a ship, reciting that his vessel, bound 221 ; 33 L. J., Adm. 193 ; 12 L. T. 316. 
to London, had received considerable damage, 

and that he had borrowed 1,077Z. to defray the Total Loss.] — An assured on bottomry 

expenses of rci)airing her, proceeded as follows : cannot recover against the underwriter, unless 
“ I bind myself, my ship, her apparel, tackle, Ac., there has been an actual total loss of the ship ; 
as well as her freight and cargo, to pay the above for if the ship exists in specie in the hands of 
sum, with 12Z. per cent, bottomry premium ; and the owners, though under circumstances that 
I further bind myself, ship, her freight and would entitle the assured on the ship to abandon, 
cargo, to the payment of that sum with all it will prevent its being an utter loss within the 
charges thereon, in eight days after my arrival meaning of the bottomry bond. Thomson v. 
at the port of London ; and I do hereby make Royal Exchange Assurance Co.^l M. & S. 30 ; 14 
liable the vevssel, her freight and cargo, whether B. E. 388. 

she do or do not arrive at the port of London, A lender on bottomry cj3,nnot recover if a loss 

in preference to all other debts or claims, declar- happens by capture, if it is such as to occasion a 

ing that this pledge or bottomry has now, aiul total loss ; but if the ship is taken and detained 

must have, preference to all other claims and for a short time and yet arrives at the port of 

charges, until such principal, with 12Z. per cent, destination within the time limited (if time is 

bottomry premium, and all charges, are duly mentioned in the condition), the bond is not for- 

paid ” : — Held, that this was an instrument of feited, and the obligee may recover. Joyce v. 

bottomry, for an intention sufficiently appeared WlUianison, 3 Lougl. 164. 

from the whole of it that the lender should take There is no average or salvage on a bottomry 

upon himself the peril of the whole voj’-age ; bond. Ih. 

that the words, “my arrival,” must be under- , _ 

stood to mean “ My ship’s arrival ; ” and that the Constructive.] The conditions of a 

words, “I make liable the vessel, her freight bottomry bond provided for its defeasance on 
and cargo, whether she do or do not anive at payment of the amount of the bond, “ or, in case 
London,” were intended only to give the lenders ^be loss of the ship or vessel, such an average as 
a claim on the ship, in preference to other by custom shall have become due on the salvage, 
claims, in case of the ship’s arrival at some other on the voyage the ship or vessel should be 
than the destined port, and not to provide for the ^^tterly lost, cast away, or destroyed. The ship 
event of the loss of the ship, Simmonds (or having become a constructive total loss, the 
Simonds) v. 3 B. & Ad. 60 ; 1 L. J., bondholder, by a decree in the Admiralty Court, 

K. B. 51— Ex. Ch. Overniliue' 3 M. & P. 385 ; obtained payment to him of the proceeds of the 
6 Bing. 314 ; 7 L, J. (O.s.) C. P. 239. ®bip, which had been paid into court, and which 

The master of a ship borrowed money of the insufficient ; the court holding that a 

plaintiffs for repaid, and gave them, by way of bottomry bond was only discharged by payment 
security, bills drawn bv him upon the owner of by an absolute total loss, and that the condi- 
the ship and upon tlm consignee of the eai'go. providing for defeasance on iiayment of 

and also an instrument of hypothecation, by average as by custom should have become 

which he took upon himself and his owner the due, did not refer to the case of a constructive 
risk of the vo^mge, made the money repayable total loss. ^ In an action by the bondholder on a 
at all events, and the ship subject to seizure, and P<5hcy of insurance upon tne bond Held, that 
to process of the Admiralty Courts at any place, the doctrine of constructive total loss was not 
should the bill be not accepted or paid, the applicable to a policy of mprance on bottomry, 
plaintifis forbeai-ing all interest beyond the and that the ooncbtion oi defeasance did not 
amount necessary to insure the ship to cover ®PP^y to the case of a constructive total loss, 
their advances : — Held, that a court of admiralty Rwmjield y, Soutlwrn I^rm Co,, 
would not enforce this instrument ; and there- ^ ^ ^ 

fore, that the plaintiffs took no interest in the 

m-tf I Applicable to 

O. B. 41b , 20 b. J., 0. 1 . 22fa , lo Jm. lObA EagHsIi Policy.]— A policy of marine insurance 

Eespoiideiitia.l— An insurance on goods was efieoted with English underwriters by an 

does not extend to a respondentia interest. English merchant upon goods shipped in a 
eimm-Y. Blaol, 1 W. Bl. 306, 399, 405, 422. Eiench ship, and it was thereby provided that 
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> do the necessary repairs, gave a been lost, as the underwriters of the policy alleged, 
on ship, freight, and cargo. The by the barratry of the mortgagor as master 
proving insufficient to satisfy the Held, that, assuming the allegation to be true, 
ed had to pay the deficiency in then,' if the mortgagor was master for the mort- 
possession of his goods : — Held, gagee, the mortgagee was entitled to recover 
was not to be construed accord- against the underwriters for a loss by barratry ; and 
law, except so far as the parties if the master was not master for the mortgagee, the 
stipulated that it should be, and mortgagee was entitled to^recover for a loss by 
ig no loss by perils of the sea perils of the sea. SiiiallY.UuUed iLliigdoviJIaritie 
nis:lish law, the assured could not Mutual Imuratioe 66 L. J Q. B. 766 ; [1897] 
eunder'v’vHters the amount which 2Q.B.311 ; 76L. T.82S : 1:6\V.I1.21 ; 8 Asp.M. C. 
ibove mentioned. V. PcaZf-f, 293 — C. A. 

463 ; 5 Q. B. D. 272 ; 42 L. T, „ — Mortgagees— Insurance against Absolute 

582 ; 4 Asp. M. 0. 300. Total Loss— Payment offi]— The mortgagees of a 

_ _ . . -T , ' . ship agreed with the mortgagors to effect an 

. Earned and Keceived.]— A ship insurance on the ship at the mortgagors’ expense, 
n board, left leimmbuco on a policy to be held by them as part of their 
.’pool on the 29th June, 1839 ; m secur%. After the ship had sailed, the mortgagees 
ot the harbour at Pernambuco ggected an insurance against absolute total loss 
romi, and was obliged to put back the voyage the ship was driven ashore 

The master, after several sur- having become a constructive total 

the concurrence of the persons to loss, liotice of abandonment was given by the 
been addressed by the owner to ^lortgagees to the underwriters. The mortgagees 
, proceeded to repair the ship, the ioiixiecliately gave notice that they w’ould look to 
ng from the 2 Jth of June, 18.39, mortgagees as if they were their under- 
fanuary following. The expenses ^yriters for a full insurance, and recovered from 
mounted to /,1327^ 3,?. 8/?., a su^m ^hem the full value of the ship. The ship 
y the value of the ship and freight, i^goiaiued for two months exposed to the perils 
1 the master, not being able to when she became a complete wreck, 

:iy other manner, was compelled gg^ without prejudice to the rights 

ttomry, and accordingly executed g£ ^l^g p^i-ties. After the sale, but before this 
cl, charing the ship, freight and the mortgage was paid off : — Held, in an 

rgo, which ^ had been necessarily j^gtion b v the mortgagees against the underwriters 
.g the repairs, was reshipped, ancl for an absolute total loss, that the mort- 

011 the 6th Januarj”, 1840, and ^agees, thoiurh their mortgage hacl been paid off, 

1 cargo at T^iverpool ; the obligees insumble interest in the ship, the mort- 

? bonclreceivecl the treiglff under gagors having ceded to them their rights under 
Coiirt of Admiralty : Held, m ^j^g popey when they were paid the full value of 
ist the untlerwriters on freight the ship. Let:y w Mendiants Mar'nie Itimi-mnce 
total loss, that the plaintiff was ^ . 53 L. T. 263 ; 5 Asp. M. 0. 407. 



On Exchange.] — An underwriter does not 
insure against any loss that may arise from the 
diiference of exchange. Thell%s(m v. Bewick, 1 
Esp. 77. 

12. Wag-ebikg Policies. 

general Eule.] — A policy containing any of 
the words forbidden by 19 Geo. 2, c. 37, s. 1, is 
illegal, if the insurance relates simply to ship 
ships, steamer steamers,” and does 

not exclude British vessels. Alikins v. Jiwe, 16 
L. J., C. P. 824 ; 2 C. P. I). 375 ; 36 L. T. 851. 

A policy was affected upon commission and 
profit upon “ship ships, steamer ■[“/} 

steamers”; and the following clause was inserted : 
“Warranted free from all average and without 
benefit of salvage, but to pay loss on such part as 
shall not arrive.” The goods to which the com- 
mission and profit insured related were shipped on 
board a British vessel which was lost by the perils 
of the sea. The assured having sued to recover 
the amount of the underwriter’s subscription, or, 
if the policy were void, the premium paid by the 
assured : — Held, that the policy was rendered 
illegal by 19 Geo. 2, c. 37, s. 1, for the insurance 
was “ without benefit of salvage,” and the terms 
of the policy did not exclude British ships. Ik. 

Held, also, that the illegality was so far the 
fault of the assured that he could not recover 
back the premium. Ib, 

The insured is entitled to recover as for a total 
loss, upon a mixed policy of insurance of a 
peculiar sort, though a valued policy, if a fair 
one, and within the exception of 19 Geo. 2, c. 37, 
s. 2. JDa Costa v. Firth, 4 Burr. 1966. 

On Profits.] — A policy on profits made “free 
from average, but without benefit of salvage to 
the assurer,” is void under 19 Geo. 2, c. 37, s. 1. 
JDe Mattosy, Foi'tli, 37 L. J., Ex. 116; L. K. 3 
Ex. 185 ; 18 L. T. 797. SS. P.. Mortimer v. Broads- 
zvood, 20 L. T. 398 ; 17 W. R. 653. 

An insui'ance on profits on goods laden on 
board a ship is an insurance on goods within 
19 Geo. 2, c. 37, s. 1. Smith v. lieynolds, 1 
H. & H. 221 ; 25 L. J., Ex. 337 ; 4 W. E. 644. 

Therefore a policy declared to be “on profi.t 
on cotton, say 150 bales, said profits valued at 
350^., and in case of loss or accident, the policy 
to be considered a sufficient proof of interest, and 
the policy w'arranted free from average, and 
without benefit of salvage, that is, should the 
vessel from any cause wiiatever be unable to bring 
on her cargo, then a total loss is to be paid,” is a 
policy on. goods within 19 Geo. 2, c. 37, s. 1, aod 
is therefore void as containing terms prohibited 
by that statute. Ih. 

ISfo Property.] — An agreement to pay 201 to 
the defendant at the next port a ship should 
reach, provided that, if she did not save her 


IS a wager- 
% : 10 E. E, 


and promise that we respectively will pay unto 
the - — “ the sum and sums of money which Ave 
have hereunto respectively subscribed, in case the 
Imperial Brazilian mining shares be done at or 
above lOOZ. per share, on or before the 31st 
December, 1829,” is a policy of insurance within. 
14 Geo. 3, c. 48, and void, the assured not being 
interested in the subject-matter insured or his 
name mentioned in the body of the instrument. 
Paterson v. Powell, 2 M. k Scott, 399 ; 9 Bing, 
320; 2L. J., C. P. 13. 

If a policy dispenses with ail proof of interest, 
it is a Avagering policy Avithin 19 Geo. 2, c, 37, 
and void ; but if the insurer must proA^e his 
interest, and the policy only saves him the trouble 
of shewing 

good. Mwryjhy v. Bell, 4 Bin) 


its amount, it is a valued policy and 

.g. 567 ; 1 M. & P. 

493 ; 6 L. Jt (6.S.) C. P, 118 ;"29 E. E. 630. 

Where a policy stipulated “ that the goods 
insured w'ere and should be valued at five tierces 
of coffee, valued at 211, per tierce, say 135?., that 
policy to be deemed sufficient proof of interest” : 
— Held, that it w'as void under the statute. Ih, 

Where an insurance is interest or no interest 
the plaintiff is not required to prove his interest, 
for the defendant cannot controvert that. Bepaba 
v. Ludloio, 1 Comyns Rep. 360. 

Abandonment.] — A Avagering policy cannot be 
abandoned by the assured at any time, ICulen 
Kemp V, Yigne, 1 Term Rep. 304. 

Interest or no Interest.] — Wager policies, 
interest or no interest, Avere formerly valii AL.yA'e- 
rledo'^, Caml)ridrje,VMA.oli.ll. 

History of policies Avith these Avords ; they have 
proved a great temptation to fraud. See Saddlers' 
Co.Y.Badeock,2AIk.iyb^. 

Policy, interest or no interest, Avithout benefit 
of salvage. The ship was captured, but afterwards 
arrived safe at her port of delivery : — Held, that 
the underAAuiters were liable. Syjeneer y. Franco, 
cited, 2 Burr. 695. 

Warranted free from all Average and without 
Benefit of Salvage — 19 Geo. 2, c. 3T — 21 & 22 
Geo, 3, c. 48 — Ireland.] — A policy containing; a 
provision that the property insured is w^arranted 
free from all average and Avithoiit benefit of 
salvage, and , that no further proof of interest than 
the policy shall be required is a Avagering policy ; 
but is not void at common law" and is valid in 
I Ireland. The statute 19 Geo. 2, c. 37, does not 
, apply to Ireland by 21 & 22 Geo. 3, c, 48 (Ir.) 
Keith y. Protection AlaHne Insurance Co., 10 
L. R., Ir. 365, 

Recapture — Total Loss — ^Wager Policy.]— -On 
a policy, interest or no interest, a recapture aftei* 
being in an enemy’s port Aviii not avail the 
insurer. Beany, Bicker, 2 %tT.l2bO. • 


pasjsage to China, he Avould pay to the plaintiff 
I.OOOL at the end of one month after she arrived 
in the river Thames, without reference to any 
property, though one of the parties had some 
goods on board liable to suffer by the loss of the 
season, is a wagering policy. Kent v. Bird, 
Obwp. ;58S. ’ , . 

An insurance “ on the ship, at and from Bristol 
to St. Thomas and Jamaica, and thence back to 
Dublin, on commission valued at 1,0001,” which 
appeared to bear insurance upon the commissions 
•expected to arise upon the sale and disposition by 
the plaintiff in Dublin, of produce expected to be 


, 13. Valued Policies. 

Validity.]— A valued policy of insurance is 
not to be considered, as a Avagering policy. Lewis 
v. 2 Burr. 1167. , 

A wagering policy, and a policy on interest. 
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the whole subject of Yaluation. 

Kortik CMm ■' 

The assured upon a yaluecl policy on freight is 
entitled to recoyer the whole amount, though 
part of the goods only was on board at the time 
...the ship- was. lost ; ; .the':rest;.bemg/:'ready; t 
shipped. Montgomery v. Eqgington^ 3 Term 
Rep. 362 ;• 1 R. E. 718. 

. By a time policy the ship, yalued at 2,0(M,, 
and goods, yalued at 8,000^., were insured in a 
barter yoyage to the coast of Africa, and it was 
stipulated that the outward cargo should be con- 
sidered homeward interest twenty-four hours 
after arriyal at first port or place of trade, wnth 
liberty to extend the valuation of the lionieward 
cargo, Th e vessel , with the outwnrd cargo on 
board, arrived at Kinserabo. the first place of 
trade on the coast of Africa, and there landed a 
portion of her cargo ; and after remaining at 
Kinsembo more than twenty -four hours, she 
sailed thence with the remainder, without having 
received any other goods there, and was . totally 
lost :-~Held, that the assured was only entitled 
to recover upon this policy the value of that 
portion of the cargo which was actually on board 
at the time of the loss. Tobin y. 17 

C. B. (N.s.) 528; 34 L. J., C. P. 37 ; 10 Jur. 
(N.a)859; lOL. T. 817; 12 W. E. K)62--Ex. Gh. 

In an action against an underwriter upon a 
valued policy, evidence of the value of the goods 
on board having been gone into at the trial, and 
parts of the cargo not covered by the policy 
having been included in the calculation, the 
court sent the case back for a new trial. 
man v. Cardairs^ 2 N. &: M. 562 ; 5 B. & Ad. 651 ; 
3 L. J., K. E. 28. 

What are.]— A policy on “goods valued at 
1,400?.” is a valued policy, without stating the 
particulars of goods valued. 

I Tyr. &G.401. 

A policy was effected upon freight, to “ be 
valued at as under.” The policy w^as in the 
usual form, containing the common memo- 
randum, which was immediately followed by the 
words, “ on freight, wmrraiited free Of capture^ 
seizure, piracy, detention or the consequences, 
of any attempt thereat.” In the margin, nearly 
opposite but a little above these woixls, the sum 
of 1,300?. -was WTitten in figures: — Held, that 
this was not a valued policy. WiUon v. Mehon^ 
5 B. & S. 354 ; 33 L. J., Q. B. 220 ; 10 Jur. (X.S.) 
1044 ; 10 L. T. 523 ; 12 W. E. 795. 

• Beciai’ation ol Interest.]— Where there 
is a policy on goods as may be thereafter declared 
and valued, the declaration of interest, to be 
availahie, must be communicated to the under- 
wuiters, or some one on their behalf, before 
intelligence is received of the loss ; but the 
declaration of interest is not a condition pre- 
cedent, and, if none is made, the policy is then 
open instead of being valued, and, upon proof 
of interest at the trial, the assured will be- 
en titled to recover. Harman v. Kingston^ 3 
Camp. 150 ; 13 E. E. 775. 

Capture.] — Goods protected by a valued policy,, 
being captured, wmre condemned as lawful prize, 

A the captors qiaying the fi-eight :— Held, that the 

, 6 Asp. m. o. 3^2 O. A,. ' fe. E., Ltfigett v, assured might nevertheless recover as for a total 
^'^e€retan,mtm. .-v . ' ' , loss. v. 

: What , Included.] — Under a valued policy it Repairs.] — The owmer of a vessel effected two- 
may be shewn what it was that was intended to' .policies of insurance upon her, one for the out- 
be valued, with a view;'4o disputing’ Interest ' in. ward voyage, in which the risk was “at and 


Value Conclusive.] — In a valued policy the 
agreed total value is conclusive. Irmng v. 
Manning, 1 H. L. Gas. 2S7. S. Erasmus y. 
Banlts^ infra. 

On a valued policy, the insured cannot recover 
more than the actual loss wdiich happened, at 
the time when he chose to abandon. Hamilton 
V. Mendes or 3Iende:^, 2 Burr. 1198 ; 1 W. Bl. 276. 

The value of the ship insured stated in the 
valued policy is in the absence of fraud conclu- 
sive between the parties, however largely in 
excess of the true value. BuHter v. Jansou., 37 
L. J., C. P. 105 ; L. E. 3 C. P. 303 ; 17 L. T. 
473 ; 16 W. li. 399. 

In a valued policy, unless there is a charge of 
fraud, in a bill filed in chancery for discovery, 
to the effect that the value of the cargo insured 
is below the amount insured, it is sufiScient if 
the defendant swears to the value as stated in 
the invoice. Anbe^'t v, Jacobs,, 11%, 

A vaiiu d policy’ amounts to an agreement that 
the particulars of value shall not be inquired 
into — per Wood, B. Ib. 

A policy was effected for 6,000?. on a ship 
valued at 6.000?. She was run clown and sunk 
by another ship, and the underwriters paid the 
owners the 6,000?. as for a total loss. After- 
wards the sum of 5,000?. was recovered in the j 
Court of Admiralty in respect of her against the 
owners of the other ship. Her real value was 
9,000?, ; and there was no other insurance upon 
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from London to Calcutta, and for tlilrty days 
after arrivai,” and the other for the homeward 
voyage, in which the risk was “at and from 
Calcutta to London.” In each policy the vessel 
was valued at a specific sum. The vessel arrived 
at Calcutta damaged from an iiijury received 
during the outward voyage by striking on a reef, 
and after the ex|)iration of the outward policy, 
and when the risk under the homeward policy 
had attached, she was totally destroyed by fire. 
At that time her repairs rendered necessary by 
the damage sustained on her outward voyage 
had been begun, but w-ere not finished. The 
underwriter admitted a liability to a partial 
loss under the outward policy, and a total loss 
under the homeward policy : — Held, that such 
losses were to be assessed under each policy as if 
the other policy had never been made, and that 
the loss under the outward policy wms to be 
assessed on the principle of the assured being- 
entitled to be paid the diminution in value of 
the vessel at the end of her voyage from the 
damage which she had received by striking on 
the reef, although all the expense of repairing 
such damage had not been actually incurred ; 
and that in assessing the total loss under the 
homeward policy the underwriter was not 
entitled to any deduction from the valuation of 
the "vessel in the policy in respect of the expense 
of such repairs which had not been incurred, as 
the valuation of a vessel in a valued policy is, 
in the absence of fraud or wagering, the con- 
ventional sum to be paid if the vessel is lost, 
whatever may then be her actual value. Lldqett 
V, Secretmu 40 L. J., C. P. 257 ; L. K. 6 C' P. 
616 ; 24 L. T. 942 ; 19 W. E. 1088 ; 1 Asp. 
M. 0. 95. 

Eights of Underwriters to Damages from 
Vessel causing Loss.] — ^^Vhen a vessel insured 
by a valued policy is destroyed by collision, the 
underwriters, after paying the amount insured, 
are entitled to the damages recovered from the 
colliding vessel, although the amount insured by 
the policy is less than the actual value of the 
vessel insured. North of England Iron Steam- 
shij) Insurance Co. v. Armstrong, 89 L. J., Q. B. 
81 ; L. R. 5 Q. B. 244 ; 21 L. T. 822 ; 18 W. E. 
520. See Slmj?son v. Thomson, 3 App. Gas. 279 ; 
38 L. T. 1 ; 3 Asp. M. C. 567— H. L. (Sc.) 

Eight to Compensation paid by Sovereign 
State.] — The respondents effected with under- 
writers valued policies of insurance (including 
war risks) on a cargo, which was afterwards 
destroyed by the “Alabama,” a Confederate 
cruiser, and the underwriters paid to the respon- 
dents as on an actual total loss the valued amounts, 
which were less than the real value. The United 
States, out of a compensation fund created after 
the loss and distributed under an act of con- 
gress passed subsequently to the loss, paid to the 
respondents the difference between their real 
total loss and, the sum received from the under- 
writers. Under the act of congress no claim 
was allowed for any loss for which the party 
injured should have received compensation from 
any insurer, but if such compensation should not 
have been equal to. the loss actually suffered, 
allowance might be made for the difference ; 
and no claim -was allow^ed by or on behalf of any 
insurer either in his own right or in that of the 
paiiy insured : — Held, that the under-writers 
were not entitled to recover the compensation 
from the respondents. Burmnd v. Bodomnachi, 


I 51 L. J., Q. B, 548 ; 7 App. Gas. 333 ; 47 L. T. 
277 ; 31 W. E.,65 ; 4 Asp. M, C. 576— H. L. (E.) 

j Whole Sum Eeooverable.] — In the case of a 
i valued policy on ship and cargo, the assured 
must recover the whole sum underwritten, 
because he could not have any return of 
premium for short interest, if the ship had 
arrived safe. MaeNair v. Coulter, 4 Bro. P. 0. 450. 

Profits on Cargo.] — See Barelay v. Coimns^ 
ante, col. 1128, 

Value not Stated.] — Where the valuation 
clause in a policy is not filled up, but at the 
foot of the policy the amount of the insurance is 
inserted, such statement cannot be treated as 
the valuation, if without difficulty the value 
intended to be protected can be ascertained. 
AsfarY. Blundell, 65 L. J,, Q. B, 138 ; [1896] 1 
Q. B. 123 ; 15 E. 481 ; 73 L. T. 648 ; 44 W. E. 
130 ; 8 Asp.M. C. 106— C. A. 

Excess of Value beyond Amount insured, 
warranted uninsured — Eurther Insurance to 
cover Eisk of Underwriter’s Insolvency.] — See 
General Insurance Co. of Trieste v. Cory, post^ 
col. 1178. 


14. Neuteal oe Hostile PEOpEiiTY. 

Whether Insurable.] — Neutral property taken 
by a king’s ship, but ordered to be restored by 
the Court of Admiralty, though it pronounced 
the cause of seizure good, is a la-vvfful object of 
insurance. Visger v. Prescott, 5 Esp. 184 ; 8 R. E. 
846. 

An insurance cannot be effected on neutral 
property, though bound to an enemy’s port. 
Esposito V. Bowden, 7 El. Bl. 763 ; 27 L. J., 
Q. B. 17 ; 3 Jur. (N.s.) 1209; 5 W. E. 732— Ex. Ch. 

And where an embargo had been laid on [)ro- 
visions in Ireland, an insurance on pi-ovisions on 
board a vessel to an enemy’s port was void. 
Belmada v. Motteux, 1 Term Eep. 85, n. 

An insurance by a subject of this country upon 
foreign property does not cover a loss by capture,, 
on a war afterwards taking place between this 
country and that of the assured. Lee, Ex parte,. 
13 Ves. 64. 

Where goods, the produce of Hollaml, pur- 
chased in that country during hostilities between 
Holland and G-reat fcitain, by a British agent 
resident there and shipped for British subjects,, 
were insured by them in this country : — Held, 
that this was a legal insurance. Bell v. Gilson, 
1 Bos. & P. 345 ; 4 E. E, 823. 

Every insurance on alien property by a British 
subject must be understood within this implied 
exception, that it shall not extend to cover any 
loss happening during the existence of hostilities 
between the respective countries of the assured 
and the assurer. Brandon v. Curling, 4 East, 
41U ; 1 Smith, 85 ; 7 E. E. 592. S. Y.fKelVmv v. 
Le MesuTl&r, 4 East, 396 ; 1 Smith, 72 ; 7 B. E. 
581. 

Legality — Insurance of Enemy’s Property.] — 
Insurance of enemy’s property is illegal, and no- 
action can be maintained thereon. Brktoio v, 
Toivei's, 6 Term Rep. 35 ; 3 R. E. 113, m 

Enemy’s Property.] — An underwriter on 
French property in time of peace is , not liable 
for a loss occasioned by, capture by a king’s ship 
during hostilities between France and Englancly 
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;ecl after the policy was eSected, | persons, were insured on a former voyage, and 
. before action broutrlit. Gamhci j captured by the Spaniards and carried into Spain ; 


persons, were 

^ ,, „ , , . , , , 

and the underwriters upon the “Atlantic,” of 
whom the defendant was one, paid as for a total 
loss. But while proceedings for condemnation 
were pending in the prize court in Spain, Cowan 
(residing there) having been severally empowered 
by the ditfereiit owners to claim restitution, and 
to enter into compromise with the captors for 
giving up part of the cargoes on the restitution 
of the remainder and of the ships, and to defray 
all costs and charges thereon, and to forward the 
ships and goods restored to London, and to pay 
all demands on the ships and goods, agreed with 
the captors, subsequent to the cessation of hos- 

, that upon giving up to them part of each 

^ the rest and the ships should be restored 
for1:he common benefit of the original owners of 

On which 


15. Prize. 

Whether Insurable.] — Captors of a ship seized 
as a prize may insure their interest tiiereiii, and 
are not entitled to a return of premium, although 
afterwards adjudged to be no prize, and resti- 
tution is awarded to the owner by the Court of 
Admiralty. Boehm. Bell, 8 Term Eep. 154 ; 4 
B. B. 820. 

After an order by the king in council, gazetted 
on the 5th September, ISO 7, to detain and bring 
into port all Danish vessels ; a hired armed shi}) 
of his majesty took off Lisbon, on the 10th, and 
carried in thither, a Danish vessel ; and without 
instituting any proceedings in the Admiralty 
Court there (though Portugal was an ally with 
England in the war), sold her cargo to defray the 
expense of repairs and took in a loading on 
freight for London, wdth which she sailed on 8rd 
K ovember, on which day hostilities were declared 
against Denmarlv, by another order of council ; 
and on 12th November, an insurance was made 
by order of the prize agent appointed by the 
captors, in consequence of a letter written by 
him in October, before the declaration of hostili- 
ties, directing the plaintiff to insure “for my 
account the Danish vessel, ‘ Knud Terkelson,’ 
which has been detained by his majesty’s armed 
ship ‘Duchess of Bedford,’ and for which I am 
authorised to act as agent ” ; and concluding with 
expressing the agent’s confidence that the plain- 

■ ti:fi would do the best for the interest of the con- 
cerned ; and after such insurance w’as effected, 
the king, by another order of council, reciting 
the circumstances, adopted the insurance Held, 
that his majesty, having a lawful possession of 
the captured vessel through the aid of his officers 
and servants, whose posse.ssion was legalised by 
the previous order to detain Danish vessels, 
whether known to them or not at the time of the 
capture, had an insurable interest therein, and 
that it wars competent for him to adopt the 
insurance made by order of the agent appointed 
by the captors. Bonth \\ Thompson, 13 East, 
274 ; 11 East, 428 ; 10 K. B. 539. 

Upon a joint capture by the army and navy, 
the officers and crews of the ships before con- 
demnation have an insurable interest by virtue 
■of the Prize Act, which usually passes at the 
commencement of a war. Le Cras v. Ilnghes, 
3 Dough SI : 2 Park, Ins. (8th ed.) 568. 

A prize taken by the navy and army conjointly 
was insurable, on account of the interest of the 
captors, under 45 Geo. 3, c. 72, s. 3, which granted 
a prize so taken to the joint ca})tors after con- 
demnation, subject only to the ajiportionment of 
the Crown as to the respective shares. Stlrllmf 
V. Vaughan, 11 East, 619 ; 2 Gamp. 225. 

The expectation arising from the habit of the 
Crown as to restoring a prize taken without 
letters of marque is an insimabie interest. Nieh ol 
V. Gondall, 10 Ves. 157. 

y Preliminary Claim.]— If a ship or a cargo 
insured is taken and condemned as prize, it is not 
necessary for the insured to make any claim or 
appeal before they call on the under%vriters. 
Tymni v. Burney, 3 Term Bep. 477. 

■ Bestitution— -Hotchpot] — The ship “Boss,” 
belonging to the plaintiffs, and the ship “ Atlan- 
tic” to Fisher & Co., and the cargoes to other 


tilities. 

cargo, 


both ships and cargoes, in the lump. 

Cowan advised the plaintiffs that ho should con- 
sign the “Atlantic” to them, with their own 
ship the “ Boss,” and draw bills on them for the 
general expenses of effecting the arrangement 
with the captors, and for the outfit of both ships, 
and referred to this information to guide them 
with respect to insurance, on which the plaintiffs 
insured the “ Atlantic ” by a policy, “ on ships or 
on salvage charges, or on any interest as may be 
hereafter declared by the assured” ; and, after a 
subsequent capture of her by the French, brought 
an action against the defendant (who had also 
underwritten this second policy), and averred the 
interest to be first in themselves ; and, secondly, 
in Fisher & Co., the original owners of the ship 
“Atlantic” : — Held,- that the plaintiffs had an 
insurable interest, as well on account of the 
whole property captured (of which they owned 
the other ship “ Boss ”) having been restored at 
the sacrifice of part of the cargoes, for the com- 
mon benefit of all, which created in them a 
hotchpot interest in the ship “ Atlantic ” ; and 
also as representing Cowan, who was empowered 
to act as an attorney for all the original owners, 
and to whom such restitution in hotchpot was 
made for their common benefit, and who had 
incurred charges and drawn bills on tlie plaintiffs 
on account of the common concern, which had 
been accepted and paid by them ; and Cowan 
having had authority to insure from Fisher k Co., 
the original owners, under their order, on obtain- 
iug restitution, to forward the ship to London, 
and to pay all claims and demands on her. 
liohertson v. Hamilton, 14 East, 522 ; 13 B. B. 
303. 


I Commissioners for Sale of Prizes — Insurable 
Interest.] — Commissioners appointed by the 
Ci’own for the care, management and sale of Dutch 
ships brought to this country held to have an 
insurable interest in Dutch ships captured by a 
British rnan-of-war and on their way to England, 
under instructions to capture, with a view to 
their provisional detention. Held, also, that they 
might recover upon a loss of such ships by perils 
of the sea, though the loss happened after a 
proclamation for general reprisals against the 
Dutch. Lueena v. Cm-wfurd, 3 Bos. & F. 101 j 2 
Bos. & P. (K.E.) 269 : 6 B. B. 623— Ex.,Gh. 

Commissioners appointed under an act of 
parliament to take possession of Dutch ships 
brought into ports of Great Britain, may insure 
in their owu names such ships seized . abroad, 
and whilst on their voyage to Great Britain. 
Vrawfurd v. Hunter, 8 Term Eep. 13 ; 4 E. R. 
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16. Legal oe Equitable. 

Trustee.] — Insurable interest exists in ^ i 


Joint owners of property insured for their 
joint use and on their joint account cannot 
recover upon a count on the policy, averring the 
interest to be in one of them only. Bell v. 


trustee in respect of the legal interest in a ship, ~ Ss ‘iS ; 14 £ i : al.' And see 
as in the ccstm qnc trust m 16 E.rst, 145, e. 

equitable. I alloi), Bvjia) U, 1 o A e... 0 / , 1 ) It. JX. 21. the plaintiffs averred that they were the 

Cestui Que trust.] — An equitable interest is persons residing in Great Britain who received 
insurable; and both the trustee and the cestui the order for and effected the insurance * 
que ti'iist have an insurable interest, the former was considered as a material averment, and not 
in respect of his legal interest, and the latter in sustained by evidence of a hotter received b,t 
respect of the equitable interest. IIovr/hto)i or them after the policy was effected, directing 
MowtoA,B.v. parte. 17 Yes. 251 ; 1 Hose,' 177 ; 11 them to make assurance; although the policy 
l» "3 ■ was originally on goods on board the ship called 

the “Ann,” or ships, or by whatsoever other 
Poreigner Trustee.] — An American, who is name the ship shoukl be named ; and the plain- 
owner of a ship only as trustee, and would not tiffs, upon the receipt of the letter, ]>rocured a 
thereby be entitled to the privileges of the memorandum to be made on the policy, signed 
American iiag under the laws of his own country, by the defendant, declaring the interest to be on 
has a sufficient interest to maintain an action on board the “ Herald,” the ship mentioned in the 
a policy. Blilnd v. WiVdmoii^ 2 Taunt. 237 ; 11 letter. Bdl v. 1 M* & S. 201. 

E. 11. 5\ol. Where the plaintiff effected an insurance on 

a ship, as well in his own name, as for and in the 
T name of all and every other person, in the usual 

17. Ayeement and Pboof of interest. beneff/of S., ak alien enemy, and 

Averment.] — A defendant must plead the procured a licence to legalise the voyage, and a 
plaintiff’s want of interest specially. Mills v. loss happened ; and two years afterwaixls S., hy 
Camphell, 2 Y. A C. 389. letter to the plaintiff, adopted the insurance 

It is necessary in a declaration on a policy Held, that the plaintiff might recover against 
truly to describe the interest on which the policy the underwriter, averring the mterest in S. 
is effected. Cohens, Hannam, 5 Taunt. 101; v. M.&S. 485 : 15E,. B. 317, 


is effected. Cohen v. Ha-nnam. 5 Taunt. 101 ; 
14 B, B. 702. 

So, the declaration must aver in whom the 
interest is vested, if it is a policy on interest. 
Cousins V. J\ antes, S Taunt. 513 ; 12 B. B. 696. 


Property in Ship — Proof.]— In an action on a 
policy, the property in the ship may be x^’ored 
by parol evidence of the possession of the assured, 


A declaration on a policy on a foreign ship unless disxn’oved by the production of the written 
need not aver any interest in the assured; documents of the ship under ^ the register acts, 
though there are no such words as “interest or Bohertson y. French, 4 East, 130 : 4 Esp. 246 ; 7 
no iiTterest ” in the policy. Xantes y. Thomjfson, B. B. 535. . . , 

2 East, 385 ; 6 B. E. 45S. The xmoduction of the register from the custom- 

If a British subject has an interest in any part house is conclusive evidence of the ownemhip. 
of a cargo on a valued policy, he may recover Marsh y.^ BoUnson, 4 Esp. 9S ; 2 Anstr. 479 ; S 
to the extent of the policy on a count averring E, B, 617. 

interest in himself, if he XR’oves some interest, ^ ^ , 

although alien enemies may be interested in Preight.] shipowner who has enteied into- 
other parts of the cargo. Feise y, Aguilar, 3 contracts for freight, has an insurable interest m 


Taunt 506 ; 12 B. B. 695. 


the freight, though the contract for freight is not 


An averment of interest at the time of effect- m writing. Mdler y. D. ck B. 1 ; 4 

Ing the x'obcy is immaterial, and need not be B. & C. 538; 1 Oar, &; i. 237 ; 4 L. J. [p.h.) 

proved ; it is sufficient if the plaintiff is inter- K. B. 8. 

ested at the commencement of the risk. BMnd q 

V. WilUnson, 2 Taunt. 237 ; 11 B. B. 551. Goods.]— In an action on a policy on goods 

In a declaration on a policy, the plaintiff the bill of lading signed by the captain is not 

averred that Messrs. H., at the time of effecting evidence to prove the plamtiff s interest m 

the tioiicy, and at the time of the loss, were goods. v. 1 btark.22o ; 18 h. h. ^64. 

interested in the cargo, which was the subject of A bill of lading signed by a master of a vessel 


at the trial it appeared, that, xireviously to effect- admissible as evidence ot the consignee having 
ing the policy, Messrs. 'H. had admitted another an insurable interest in the goods. Uaddo-w v. 
mercantile house to a joint concern in the cargo Barry, 3 Taunt. 303 ; 12 B. B. 666. 
insured : — Held, that the averment was supported But, if the master guards his acknowledgment 

by the evidence. Page v. Bry, 2 Bos. & B. 240 ; by sa-jdng, “contents unknown,” so that he does 
5 B R 583 charge himself with the receipt of any goods 

A. & B.Vtrading under the firm of A. & Co., in particular, the bill of lading alone is not evi- 
en<yaged ill an adventure, and afterwards received dence, either of the quantity of the goods or of 
C. & D. as sharers therein ; a policy was effected property in the consignee, p. 
on account of A. & Co., and a loss having hap- To preve an interest in the insured, the 
riened, the interest was averred in the declaration production of the- bill of lading, and, the evi* 
to be in A. A B. It was left to the jury to say dence of the captain of the .ship that he had 
whether all the adventurers- were intended to be the goods mentioned in it onboard, are sufficient, 
included, which they found in the affirmative Andrew v* Bell^ 1 Esp. 373. 

Held, that the plaintiff- was entitled to recover ' A shipowner;, Who was-dn the- habit ot Teceiv- 
aocordinglv. Carruthers v. Shedden, 1 Marsh, ing' shipments of cotton to be carried on deck 
'.4,16 X 6 Taunt, T4. . under. a clean’', bill of Jading^iC'nt;. Ins* own risk, 
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•entered into open policies of insurance as to 
which he was bound, according to usage, to 
■declare all his risks in order of shipment, and 
rectify any mistake even after loss known. His 
■agent, by negligence or mistake, gave a clean bill 
ot lading for a certain shipment and gave no 
notice to him, but such shipowner, on discover- 
ing the omission, altered his declaration by 
inserting this shipment, though after loss known : 
y-Held, that the shipowner had an insurable 
interest, as at law a ivritten contract cannot be 
varied on the gi-ound of negligence or mistake, 
and that he was entitled to alter the declaration! 
bfe.phens v, Aitdraltan In,mTance Co., 42 L J I 
L. E. 8 C. P. 18 ; 27 L. T. 585 ; 21 W. E.’ 

228 ; 1 Asp. M. C. 458. 

The mere fact of a person’s name appearing in 
a hill of lading as the shipper and consignee of 
the goods is only prima facie, and not conclusive 
evidence that such person has an insurable interest 
in such goods. Seagrave v. Union Marbw Zfism*- 
iince Co., 1 H. & E. 302 ; 35 L. J. G P 172- 

'wLoh 

under a bill of lading, which made the goods 
deliverable to the order of S, or his assigns, and 
he retained the possession of such bill of ladina- 

until the ]■ ’ ’ ^ • ~ — ^ 

amount of the goods, i: 

mere agent, who had not possession of The good^ I tlm'^'^c 
or any hen on them for advances, commission, or Behn 

■otherwise, — ''■i- - . . .■. t ^ „ 

and in an action ^ 

■effected upon the cargo, the jury found that 
there was no sale of the 
loss; and the judge ruled that S. had 
able interest, 


■V. Interest of Assiirecl, 114 

h. On Time Policy, 1154. 

■■■■ '.U' pariymg:':G-oo<is,:1155..'',''' 

(1. Grew, 1157. 

^^.;ApilQt, A15S>^' ' - 

/. Eepairs, 1158. 

g. Tackle and Furniture, 1159. 

h. "Lighters, 1159. 

i. Proof, 1159. 

: D^. Bo Ba/U on:a gwe?i Bag, 11 QB. 

B. To Sail 'With Goni'og, 

7. WeidraUtg, 1170. 

8. Against C\mJisoation, 1173. 

9. Against Capture, 111 B. 

10. Asto Ccvngo,Xill. 

11 . Uni rmiref 1117. 

12. Free from Average — See X., Losses. 
col. 1247. 

And see VII. Concealment and Misrepre- 
sentation, col. 1178. 

1. Construction Generally. ^ 

Warranty or Eepresentation.J—A representa- 
. ( :o a statement or an assertion made by one 

other, before or at the time of the 
r, contract, of some matter or circumstance re- 
lating to it. It is not an integral part of 

■ the jnea,. S. was not a fector, but a unless it was Ade franduAtty, and exc™ t in 

J cases of marine policies of insurance. 

m 1 T — ’ v/A j Y, B'urness, 3 B. & S 751 * 32 T/ T 

The goods were lost on the voyage ; Q. B. 204 ; 9 Jur. (it.s.) 620 • 8 L T 20f • 11 
- upon a policy which S. had W. B. 496— Ex. Ch.^ . o t. -io/ , u 

e-oods uritil +i,Tt . yiiethei- a descriptive statement In a written 
gGoas until after^ their mstrument is a mere representation, or whether 

*’‘ 1 .,™ T — 1 - ^ , , c^ont thereof, when intended to be a substantive 

no msur- part of the contract, is generally regarded as 

a warranty or a condition on the iaito 

tion on a of which the other party may, 

a stipula- A condition has not been partially 

proof of 

’cililfc the TOto* -Z/^, 

uly prove . Policies and charterparties the word “ war- 
cy, with- synonymous with condition. JJ. 

Thellmon ^ i? written in the margin of a policy 

or msui'ance is a warranty, and must be liter- 
, ^ ,, ally complied with. De Salm v. Bartley, 1 

•A copy from the custom- Term Eep. 343 ; 2 Term Eep. 186 ; 1 E E 221 
report of the CMgo kept H a stipulation is written on a separate paper! 
Jal^mn v. Ward, 6 Esp. 48. though pinned or wafered to the poUoy, it is mi 
Inclination of the Courts to favour Interest 1 I only a representation. ’ Pawmn 

-It is the duty of the court always to l"n ii ff 1 I^ougl 12, n. 
favour of an insurable interest, if pAible. for it ,i]t .^ 1 ’v ^ 

seems to me that after underwritersLve received and btiictly complied with: a ropresenta- 

the premium, the objection that ttere wTfno h«L ^derwriter need only be substan- 
insurable interest is often, as nearly as possible false m a material point, 

a technical objection, and’onewhicKasTo rii 00^, 78 

merit, certainly not as between the assnrS^d ”• 

the insui’er- per Brett, M.E. Stock v. InalU 53 ?P®f include any thing not 

L. J., Q. B. 366 ; 12 Q. B. D. 564 ; 61 h. T 449* 3 fw , f «■ warrantv 
Asp. M. C. 294— C. A. See S. G., on appAme' wV ^fenty guns was helil 

■^*^f 1D7Q ’ w ante, not to mean also that she should 

:>m‘y complement of m.en to work all the guns 
Y. Br uce, 3 Dough 213. And see per Lord 
Lidon, Bees v. Berrington, 2 Yes. 541. 

^ warranty in a policy will vitiate it, 
.mough the loss happens in a mode not afeeted 

1 V. Muilmcm, 


that S. 

incurring no liability by tbe 1<S, had” 
.able interest. Ib. 

Subscription to Policy. — In an act 
policy on a foreign ship, where there is i 
tion that^ the policy shall be sufficient 
interest, ^ if there is judgment by def 
plaintiff, on the writ of inquiry, need or 
the defendant’s subscription to the poli- 
out giving any evidence of interest. 7 
V. Fletcher, 1 Dough 315 ; 1 Esp. 73. 

Searcher’s Eeport.]— 
house of the searcher’s 
there is evidence, 
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The statements as to the state of the ship and 
as to the Y 03 'age contained in a slip of paper 
attached to the police' a wafer, field not to be 
a warrant}^ bnt representations only, jBize v. 
Fletcher, 1 Dough 12, n, (4). 

Extent of,] — A representation made to the first 
underwriters extends to all the others. Barher 
V. Fletcher, 1 Dough 305. 

But in another case it was doubted how far a 
representation made to one underwriter should 
be taken to extend to the rest, and what should 
be eTidence of it. 2[arstleii v. Beul, 3 East, 
5 72 ; 7 K. K. 516. And see Bell v. Cardatrs., 14 i 
East, 374 ; 2 Camp. 544 ; 12 E, E. 557 ; 11 K E. 
593. I 

The rule that a representation made to the | 
first underwriter is made to the other under- ' 
writer questioned by Lord Ellenbo rough. For- 
eder y. Pujon, 1 M. & S. 13 ; 3 Camp. 380. 

1^0 evidence can be received of representations 
made by the insurance broker to other under- 
writers than the defendant, subsequently to the 
first underwriter ; and evidence of represen- 
tations to the first underwriter is received more 
oil precedent than on reason. Brim v. Featker- 
done, 4 Taunt. 869 ; 14 E. K. 689. See also 
Prorincial Imurtmee Co, v, Ledue, post, col. 
1162. 

By Broker.] — A representation made by an 
insurance broker when the names of the under- 
writers are put upon a slip, is binding on the 
assured, unless qualified or withdrawn by some 
communication upon the subject between that 
time and the execution of the policy. Bdwards 
Y,Footner, 1 Camp. 530. 

The broker who insured shewed to the under- 
writers a paper detached from the policy stating 
that the ship was to sail with twelve guns and 
twenty men. There were no men or guns on 
board when the policy was subscribed and only 
ten guns and six swords and sixteen men when 
she sailed: — Held, that the statement was a repre- 
sentation and not a warranty, and that the policy 
was in force. Pawson v. Ewer, 1 Dough 12, n. 

2. NATIOJiTALITy. 

A7id see 7, Hexjteality. 

Insuring a ship by an English name does not 
amount to a warranty or a representation that 
she is an English ship. Clapham v. Cologaa, 3 
Camp. 382. 

Where a policy described the insurance to be on i 
goods on board the ship called “ The American 
ship President,” this was taken to be all the name 
of the ship, and not a warranty of her being an 
American ship called the ‘ ‘ President.’ ’ And where 
the policy, after such name, had the words “ or by 
whatever other name the sliip should be called,” 
it was h olden to be no variance that the real 
name of the ship was the “ President ” ; the 
indentit}^ of the ship meant to be insured with 
that name being proved. Le Mesurier v. j 
Vernghm, 6 East, 382 ; 2 Smith, 492 ; 8 E. E. ’ 
500. kS. P., Hall Y. MoliiW'iise, 6 East, 385, n. ; 8 
E; E. 503. 

A warranty of a ship being American does not 
mean that she is American built, but that she is 
the property of an American subject. Wilsofi v. 
Backhouse, f’eake’s Add. Cas. 119. 

A policy was efiected by the shippers on gold, 
portion of the cargo of a ship to sail from London 
to Constantinople. , At the time of the insurance 


the vessel was English, but subsequently, and 
before sailing, she was sold to a Eussiaii company 
and received a certificate as a Russian ship, her 
British certificate of registry being cancelled. 
On the voyage she was wrecked in Turkish 
waters and within the jurisdiction of the port 
of Constantinople, where by convention all 
shipping disputes Yvere determined by the law of 
the country Yvhose fiag the ship bears, in the 
consular court of such country. The gold Yvas 
taken on shore before, any expense was incurred 
about the remainder of the cargo or the ship, and 
was deposited with the Eussiaii authorities. 
The ship having become a total wreck, and legal 
proceedings having been taken in the court of 
the Russian consulate, the owners of the gold 
were compelled, in order to obtain possession of 
it, to pay a sum of mone}’- for salvage claims and 
legal expenses incurred in respect of the ship and 
the rest of the cargo, and adjudged to be charge- 
able on the gold. Some of these charges would 
not have been incurred had the vessel remained 
under the English flag and subject to the English 
law, and had the salvage claims been adjusted 
according to that law : — Held, fi.rst, that there 
being no express warranty in the policy against 
change of nationality, none could be implied, 
and the insurers could not take advantage of 
the change to escape from or to limit their 
liability. Bent y. Smith, 38 L. J., Q. B. 144; 
L. E. 4 Q. B. 414 ; 20 L. T. 868 ; 17 W. E. 646. 

Held, also, that these payments were a loss, the 
direct consequence of the wreck Yvhich enabled 
the Russian authorities to enforce them, and as 
such were within the perils insured against, and 
must be borne by the insurers. II), 

A representation that cargo insured was 
Swedish, which was true in fact, though con- 
tradicted by sentence of a French admiralty 
court : — Held, not to prevent the assured recover- 
ing. Nonmn y. Be id, 16 East, T76. 

Absence of documents required by French 
ordinances : — Held, not to prevent assured from 
recovering. Ih. 

Policy on a ship warranted American. Sentence 
of Frence prize court at St. Domingo, condemning 
the ship to captor either as not being American, 
or as not being properly documented as Ameri- 
can, is conclusive evidence that she was not 
American. Baring v. Claggett, or Christie, 3 
Bos. & P. 201 ; 5 East, 398 ; 4 K B, 520 ; 6 E. E. 
759 ; 7 E. E. 719. 

A ship warranted to belong to a particular 
state must be properly documented as such. 
Rich V. Parker, 7 Term Eep. 705 ; 4 E. E. 552. 
S. P., Barzillag v, Lewis, 3 Dough 126. 


3. Seaworthiness. 
a. Sufficiency G-enerally, 

Implied Warranty of.] — There is an implied 
agreement on the part of the assured that the 
ship insured shall be in a proper state and con- 
dition to perform the voyage. Mills v. Roebuck, 

1 Park, Ins. (8th ed.) 460. 

Bisclosure of Befects.] — As an assured im- 
pliedly warrants the ship insured to be sea- 
worthy, whatever forms an ingredient in sea- 
worthiness is not necessary to be disclosed by 
the assured to the underwriter in the first. . 
instance, unless information upon the subject is 
particularly called for, and then the assured 
must disclose truly what he knows in the respect 
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required. Haywood y. Moyers^ 4 East, 590 ; 1 
Bmith, 280 ; 7 E. K, 638. 

At wEat Period.] — A ship may be seaworthy 
in harbour, in a state which would not be suffi- 
cient fur a voyage ; therefore, on a policy at and 
from the port at which the ship was undergoing 
repairs at the time of insurance : — Held, that 
although not seaworthy for a voyage, she was 
sufficiently so in harbour, and there was no 
breach of the implied warranty. Hihhert v. 
Martin,, 1 Camx), 538. S. P., Forhes v. Wilson. 1 
Park on Ins. (8th ed.) 472. 

A ship is seaworthy if she is sufficiently fur- 
nished for the service in which she is for the 
present time engaged. Annen v. Woodman^ 3 
Taunt. 299 ; 12 R. H. 663. 

Therefore, a ship much out of repair is sea- 
worthy in harbour, and is protected under the 
word “at.” Ih. 

The implied warranty of seaworthiness, in a 
policy on a ship, does not extend to her being 
seaworthj’ at every port which she leaves in the 
course of her voyage. Holdsivorth v. Wise, 

1 M. & Ey. 673 ; 7 B. & C, 794 ; 6 L. J. (O.S.) K. B. 
134 ; 31 E. E. 299. 

The implied warranty of seaworthiness refers 
to the commencement of the risk ; the only 
exception is where pilots are, or a particular 
description of crew is, necessary in certain parts 
of the voyage. IJ[oliiiiqwovth or Hollingsworth 
V. Brodrieli^l A. & E. 40 ; 2N. & P. 608 ; 8 L. J., 
Q. B. 80 : 1 Jur. 430. 

Different Stages of Voyage.] — A ship 

insured at and from New Orleans to Liverpool. 
She was lying on the mud in the Mississippi and 
was seaworthy for that position ; but her bottom 
was worm-eaten, so. that she was unfit for a sea 
voyage. She sailed, and before reaching the sea 
her bottom was put into good repair : — Held, 
that the policy attached. Oli verson v. Lough- 
man, 4 M. & S. 346. 

Action for loss of ship insured by a time policy. 
Demurrer to a plea, that during the time for 
which the ship was insured, and before the loss, the 
ship was unseaworthy and might and ought to 
have been repaired and kept seaworthy by the 
assurer, the plea not alleging that the assurer 
knew of the unseaworthiness or that the non- 
repair caused the loss, upheld. HoUing worth v. 
Brodrieh, supra. 

Effect of sending to Sea in unseaworthy Con- 
dition.] — If a shipowner knowingly and wilfully 
sends his ship to sea in an unseaworthy condi- 
tion, the knowledge and wilfuiness are essential 
elements in the consideration of his claim to 
reoovei' on an insurance policy. But there is no 
implied warranty of seaworthiness in a time 
poliev. I)udgeo7t v. Pemhrolie, 46 L. J,, Ex. 409 ; 

2 App. Cas. 284 ; 36 L. T. 382 ; 25 W. E, 499 ; 3 
Asp. M. C. 393— H. L. 

Ship sinking in fine weather — Eacts raising 
Presumption of Dnsea worthiness.] — See Bndgeon 
V. Peml)ro1te, supra, and eases supra, col. 1088. 

Insurance of Goods — XTnseawoxthmess of 
Ship.] — ^V^here the ship was unseaworthy at the 
commencement of the voyage and was' obliged to 
put into a port, and some goods were spoilt and 
obliged to be sold : — Held, that the shipper of 
goods could not reepTer- against his 'insurer, 
’•■■’although he knew nothing as ‘to the seaworthiness 
or otherwise of the ship. , Olwmr y* Gmley^ 1 


Insurer not aware of TTnseaworthiness.] — A 
ship sailed from the Thames repaired and sea- 
worthy, as the owner and shipwi*ight thought, 
but before reaching Portsmouth was leaky and 
I was condemned as unfit to proceed Held, that 
' the underwriters were discharged. Lee v. Beech, 
1 Park, Ins. (8th ed.) 468. 

Prom Capture.]— A ship, to be seaworthy, 
must be provided with storm-sails, and rendeiud 
as secure as possible from capture, as well as 
from the perils of the sea. Wedde rlmrn v. Bell, 
1 Camp. 1 ; U) E. E. 615. 

Neutrality.] — A neutral vessel is not sea- 
worthy unless she is provided with documents to 
prove her neutrality. Steel v. Lacy, 3 Taunt. 
285 ; 12 E. E. 658. 

What Voyage.] — By the law of marine insur- 
ance there is an implied warranty in every 
insurance of a ship that the vessel shall be sea- 
worthy, by which is meant that she shall be in a 
fit state as to repairs, equipment and crew, and 
in all other respects to perform the voyage in- 
sured, and to encounter the ordinary perils at 
the time of sailing upon it. If the assurance 
attaches before the voyage, it is enough that the 
state of the ship is commensurate to the risk ; 
and if the voyage is such as to require a different 
complement of men, or state of equipment in 
difierent parts of it, as if it was a voyage clown 
a canal or a river, and thence to and on the 
open sea, it is enough if the vessel is, at each 
stage of the navigation in which the loss hap- 
pened, properly manned and equipped for it. 
But the assured makes no warranty to the under- 
writers that the vessel shall continue seaworthy, 
or that the master or crew shall do their duty 
during their voyage, and their negligence or 
misconduct is no defence to an action on the 
policy when the loss has been immediately occa- 
sioned by the perils insured against. Blccard v. 
Shepherd 01 Commerc/ud Marine Insurance Co. 
y. Hamaqua Mlnhiff Co., 14 Moore, F. C. 471 ; 5 
L. T. 504 ; 10 W. E. 136— P. C. 

The seaworthiness, of which, in the absence of 
express stipulation, there is an implied warranty 
in every voyage policy, is a relative term depend- 
ing on the nature of the ship as well as of the 
voyage insured. Clapham v. Lanqton, 34 L. J., 
Q.‘B. 46 ; 10 L. T. 875 ; 12 W. E. 1011— Ex. Ch. 
S. P., Bvrqess v. Wickham, 3 B. & 8, 669 ; 33 
L. J., Q. B'. 17 ; 8 L. T. 47 ; 11 W. E, 992. 

Therefore, on a policy “ on a voyage from the 
Tyne to Odessa,” it being shewn that the vessel 
was an iron steamer of very light draught of 
water, constructed for rivei' navigation only, 
that this was disclosed to the undcrwiiters before 
the policy was effected, and the dimensions of 
the vessel then stated to them, and that (though 
it was impossible to make her fit to encounter 
the ordinary perils of ocean navigation) the ship 
had been made as seaworthy as her size and con- 
struction would admit ; the uiiderwriters were 
held liable on her being lost by the perils insured 
against. Ih. 

Three vessels, insured on a voyage from L. to 
G., were warranted to sail from*^L, on or before 
the 15th of August. L. was on a river, and 
bridges crossed the river below L., so that the 
vessels could not insert their masts, and ' the 
depth of water woukl not allow of the heavier 
, anchors and other apparel of the vessels being 
1 put on board. They all left L, before the 15th, 
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and arrived at A., at the inoutli of the river, 
where they were supplied with necessaries for a 
short coasting voyage to M., to which they },>ro- 
cceded, and were there fully provided for their 
long sea voyage to (1. By a local law, vessels 
were roquij-ed to go to M. for certificates to 
entitle them to sail, but they might have been 
fully equipped for sea at A. if the materials had 
been sent there from M. ; hut tliis would have 
caused expense and possibly delay. One of the 
vessels was ready to leave M. some days before the 
others, but was detained in ordei* to have their 
company, on the alleged ground of safety. They 
all left iM. oil the 23rd, which was as soon as ' 
was practicable after their certificates had been 
granted; and they were subsequently lost at' 
sea : — Held, that as the nature of tlie voyage 
rei|uired different preparations for different por- 
ti{jns of it, and the vessels had been properly 
ecniii>])ed for each portion, the warranties of 
seaworthiness had been complied with, and the 
vessels had sailed on their voyage ” before the 
loth of August. Bouillon v. Liopton^ 15 C. B. 
(K.S.) 113 ; 38 L. J.. 0. P. 37 ; 10 Jur. (K.S.) 422 ; 
8 L. T. 575 ; 11 W.' R. 966. 

Held, also, that the delay of the third vessel 
-was reasonable. Ih. 

Though there are different degrees of sea- 
worthiness, according to the nature of the voyage, 
yet, where there are several stages in a voyage, 
which involve different equipments, a vessel 
must be seaworthy for each stage at the com- 
mencement of each stage. Quelea 3Iarme 
Imurnnoe Co. v. Qinimerclal Banli of Canada^ 
infra. 


Inland Vessel used for Ocean.] — ^5Vhen a 

vessel built for inland navigation is insured for 
an ocean voyage, there is an implied warranty 
that she shall be made as seaworthy for the 
voyage as such a vessel can be made by oniinaiy 
available means. Tnrnlndl v. Janmi. 36 L, f. 
635 ; 3 Asp. M. C. 433—G. A. 

A steamer of light construction, built for inland 
navigation in Trinidad, was insured foi- tlie voyage 
out. On the voyage she broke in two at sea, and 
went down. In an action on the policy, the 
jury found that the vessel was not seaworthy as 
an ocean-going vessel, and was not made as sea- 
worthy as she might have been by ordinary 
available means': — Held, that on these findings 
the defendant was entitled to judgment, lb. 


Buies of Association.] — The rules of an 

insurance association provided that, “ should any 
vessel entering the association proceed on an 
American voyage, her insurance should cease.” 
Another rule was, that the managing under- 
writei's should survey each ship insured, in hull 
and materials, once a year, without distinction, 
and order such stores and repairs as they might 
deem necessary, which stores must be got and 
repairs done on due notice being given, other- 
wise the ship should not be insured. The policies 
were all to be time policies for one year : — Held, 
that the effect of not complying with an order of 
the managing underwriters was, that the ship 
must be considered unsea worthy, and the policy 
which had before been effected on her void. 
BtemcvH v. WUmi, 12 M. & W. 11 ; 13 L. J., Ex. 
27 ; 7 Jur. 1020. 


Policy on Salvage.] — Tn a voyage policy on 
salvage there is an implied condition or warranty 
of seaworthiness, Kn'dl v. JIoopou. 2 H. k, X. 
277 ; 26 L. J., Ex. 377; 5 W. E. 791.' 

It being now well established as a rule of law 
that in an insurance for a voyage, cither on ship 
or on goods, or on freight, a warrant of sea- 
worthiness, for the voyage of the ship insured, or 
of the shi}) in wdiich the goods are canted, is to 
be implied, but seaworthiness being a relative 
term, and the question of what it involves in 
each case being one of fact, there is no exception 
to the rule in the case of an insurance on sal- 
vage, that is, on ship and cargo, in respect of the 
lien of the insured for salvage service rendered, 
there being no exclusion of such a warranty ; aiul 
words in the policy, reciting that the ship and 
cargo must have been abandoned by the original 
crew and takeir into port by the salvor, the 
insured, in whose interest the insurance is 
effected, do not amount to an implied exclusion 
of it, being merely explanatory of the interest 
insured. Ih. 

The question to what extent the vessel, under 
such circumstances, is to bo seaworthy, is for the 
jury, who will say whether the ship was, at the 
commencement of the voyage, in such a state as 
to be reasonably capable of performing it. Ih. 


b. On Time Policy. 


Inland Policy.] — A policy headed “Inland 

Hull policy” insured the ship “West” against 
perils of lakes, rivers, canals, fires, jettisons, 
except damage from rottenness, inherent defects, 
and other iinseaworthiness,” “ at and from Mon- 
treal to iXova Scotia.” At the commencement of 
the voyage the boiler was defective, and after 
leaving Quebec, and on getting into salt water, 
the “ 'VV'est ” met with bad weather and was lost ; 
—Held, that the warranty of seaworthiness at 
the commencement of the voyage applied, 
although the policy was an inland policy, the 
voyage being expressed by the policy to be from 
Montreal to Halifax. Quebec 3£tirine Iimmnce 
Co. V. Cmmereldl Band of Canadu^ 39 L. J., P. C. 
53; L. ft. 3 P. €. 234; 22 L. T. 559; 18 W. B. 769. 


Express Warranty.] — The express pro- 
vision as to seawoi’thiness in the policy did not 
exclude the implied warranty, Jh. 

YOL, XIII. 


Ko Implied Condition.] — By the law of Eng- 
land, in a time policy effected on a ship then at 
sea, there is no implied condition that the ship 
shall be seaworthy on the day when the policy is 
intended to attach. Gihsoji v. Stuall^ 4 H. E. (3as. 
353 ; 1 C. L. E. 363 ; 17 Jur. 1131. 

In a time policy, there is not an implied 
warranty that the ship is seaworthy wherever 
she may be, or however situated, at the com- 
mencement of the risk ; but only that she is 
seaworthy so far as the assured could pi’ovide for 
her being .so when the risk commenced ; e.g, if 
she was in a port at the time that she was in a 
proper condition for such a port : if at sea, that 
she was seaworthy -when the particular voyage 
commenced ; the term “ seaworthy ” in a policy 
for time, as in a voyage policy, implying not 
necessarily fitness to go to sea, but fitness tc 
encounter the hazards of the situation in which 
she is placed when the risk attaches. 8. C., in 
the exchequer chamber, 16 Q. B, 128 ; 20 L. J,, 
Q, B. 152 ; 15 Jur, 325. . 

A time policy contains no implied warranty 
of seaworthiness, either at the commencement 
of the risk or at any other time. Per Willes, J., 
in Tliompmtyi El. Bl. k El. 1049 ; 27 

L. J., Q. B. 441 ; 6 W. K m, , . S 
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To a declaration on a policy alleged to have He also pleaded, that there never was any 
been made on the 1st of May, 1852, “at and express promise to the ef eet in the declaration 
from the meridian of the day of sailing from mentioned; that the ship was unseawortby at 
Snex, to the meridian of the 20th of March, 1853,” the commencement of the voyage, and that the 
avei'ring that afterwards the ship set sail and average loss was occasioned and arose from and 
depart ed from Suez, and that the day of her so in consequence of such unseaworthiness .-—Held, 
sailing from Suez was after the 20th of March, a good plea, inasmuch as it shewed that die 
1852, and before the 20th of March, 1853, and shipowners actionable negligence aud miscon- 
that after the meridian of the day of sailing from duct produced the very damage for which he 
Suez, and before the meridian of the 20th of sought to recover contribution from the shipper. 
March. 1853, the ship was by tlie perils of the 
sea wholly lost, the defendant pleaded that the 

ship was not at the time of sailing from Suez, or Ship and Cargo.] — A policy was made “on 
at any time on the day of sailing from Suez, or at wine in casks, on or under deck,’' in a named 
any time afterwards during the continuance of ship. The wine was stowed wholly on deck, and 
the risk in the insurance mentioned, seaworthy : so loaded the ship was unable to stand the rough 
— Held, that the plea was no answer to the weather which she encountered, excqit by jetti- 
actioii, the policy being in substance a time son of the wine ; she was, however, in respect of 
policy; and, consequently, there being no implied herself and the underdeck cargo, at no time in 
warranty that the vessel was seaworthy on the very real danger, on account of the facility with 
day when the policy was intended to attach, which the deck cargo could be got rid of, which 
Michael v. Tredwin^ 17 C. B. 551 ; 25 L. J., was effected by staving in the casks of wine. 

C. P. 83. The weather was of the rough character to be 

In a time policy the law, in the absence of expected at the time of ihe jear. In an action 
special stipulations in the contract, does not against the underwriters for the loss of the wine : 
imply any warranty that the vessel should be —Held, that the warranty of seaworthiness 
seaworthy. Dudgeon v. Pemhrolie, 46 L. J., Q. B. implied on voyage policies extends to the ship 
409 ; 2 App. Cas. 284 ; 36 L. T. 382 ; 25 W. ii. including the cargo, and is not fulfilled if the 

499 ; 3 Asp. M. C. 393 — H. L. (E.) ship only can be made safe on an ordinary voyage 

by the destruction of the insured cargo. DanielU 

Continuiiig Obligation.]— In an action brought or Daniels v. Karris. 44 L. J., 0. P. 1 ; L. R. 10 

for a total loss, by stranding, within the time of c. P. 1 ; 31 L. T. 408 ; 23 W. R. 86 ; 2 Asp. 

the running of a time policy, after leaving an C. 413. 
intermediate port, the defence was that at the 

time of the loss the vessel was unseaworthy by Deck Cargo.]— A ship sailing from British 
reason of an insuffieient crew, she having sailed Korfch America for a port in the United Kingdom, 
from the intermediate port without sufficient with part of the cargo on deck, in violation of 
hands to work the vessel, although she had iq & ij Vict. c. 107, ss. 170, 171, 172, is not a 
sufficient crew at the time she started for the statutory unsea^vorthiness. Wilson v. ManMn, 
voyage :— Held, that the warranty of seawor- 35 l. J., Q. B. 87; L. R. 1 Q. B. 162; 13 

thiness in a time policy, at the commencement l. T. 564 ; 14 W. R. 198— Ex. Ch. See, post, 

of the risk, is not a continuing obligation cast col. 1207. 
upon the assured while the risk is running. 

Jenkms v. Kcj/coch, 8 Moore, P. C. 351 ; 1 C. L. R. Warranted no Iron— Steel.] — A policy of 
406 ; 5 Moore Ind. App. 361. insurance on a ship contained a clause, “ War- 

.. weather proximate cause ot loss construe- exceeding the net registered tonnage.” In an 
tive Total Loss. ]-A wooden barque, over twenty ^ j; j „ndlrwriters 

years fdrt, ]ust past her half-time survey, was Held, that the warranty was broken by shippiiu; 
insured for twelve months from December 2nd of steel in eLess of the net registered 

toLage. y. Standard I,L-am-e 

sailed again foi Astoila. She met with heavj p., 'tK i x n "r oqa * 99 a x? xx luo * ao 

weather off the Horn, and had to run for Bar- f V pIq . w it" sm- r 

bados. in eouseauenea of straininp- and lealdurr. C- 36!,- 
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I see Bkhoj) v. Pentlmul., 7 B. &: C, 214 ; 1 

M. & Ky. 49 ; 6 L. J. (O.S.) K. B. 6 ; 31 E. E. 


Wliere m Contract.] — plea to an action on 
a policy tliat the master of the vessel on which 
the policy was effected had not entered into an 
agreement in writing with tlie seamen, pursuant 
to 5 &; (3 Will. 4, c. 11), s. 2, wherefore the voyage 
was illegal, is ill as the non-coinpiiance with the 
statute by the master did not make the voyage 
itself illegal or the vessel unseawortiiv, Redmond 
V. SmUn, 2 D. & L. 280 ; 8 Scott (N.R.) 250 ; 
13 L. J.; C. F. 150; 8 Jur. 711. 

Number of.] — A warranty on the margin of a 
policy, thirty seamen besides passengers,” means 
thirty persons belonging to the ship’s compan}", 
including cook, surgeon, boj's, 6cc. Bean v. 
Stiq)art^ 1 Dough 11. 


e. Pilot. 

Absence of.] — A ship, homeward bound to the 
port of London, received a pilot at Orfordiiess, as 
directed by 5 Geo. 2, c.20, and dropped him before 
she reached her moorings in the river Thames, 
after which, before she was safely moored, an 
accident happened and the vessel was sunk ; the 
underwriter on the ship and cargo was held <lis- 
charged from his liability, there not being a pilot 
on board at that time, though it did not appear 
that the loss was directly imputable to want of 
skill in those who navigated the vessel. Law v. 
ILoUinz/nDortk, 7 Term Eep. 160. See Bhooii v. 
Sadler, 5 M. & VV". 415 ; 9 L. J,, Ex. 48 ; and S 
AI. & W. 895 — Ex. Oh., supra, col 1101. 

A captain neglecting to employ a pilot where 
necessary, dischaiges the insurers. TLdllmj- 
worth or Moiling mooi'th v. Brodrich, 7 A. &: E, 
40 ; 2 N, & P. 608 ; 8 L. J., Q. B. 80 ; 1 Jur. 430. 
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g-. TaoMe and Furniture. underwTiters, and make it inoumbent on the 

assured to prove that the unseaworthmess arose 
Cables.] — Under the implied warranty as to causes occurring subsequently to setting 

seaworthiness, it is necessary not only that the . — Held, a misdirection. Plchq? v. Tliamm 

hull of the vessel should be tight, staunch, and ^Tanne Lmiranca Co., 47 L. J., Q.’ B, 74-9 ; 14. 
strong, but that she should be also famished 594 - 39 p, 91. 34I • 26 W. E. 689 ; 4 

%vith ground-tackling sufficient to encounter the 43 — q. A. 

ordinary perils of the sea ; and therefore, where j^, is a clear and established principle, that if 

it appeared that the best bower-anchor and the jg seaworthy at the commencement of tlie- 

cable of the small bower-anchor were defective, though she becomes otherwise in one hour 
the vessel was not seaworthy, Wlllde\. Gedcles, afterwards, the warranty is complied with, and 
?} Dow, i“7 ; li> E. R. 17. the underwriter is .liable, Wcitsou v. Clarity 1 

In a policy by a member of a mutual insurance 344 . 14 73. 

club, there was a memorandum that “all ships y-pere the inability of a ship to perform 

were to be inspected and approved by a com- the vovage insured appeails in a short time from 
initlee of the club, anti tliat all chain-cables the period of her setting sail, the presumption 
were to be ])ro])erly tested” .-—Held, in an action that the inability arose from causes existing- 
for a loss, that it was not a condition precedent pi-eviouslv to tlie commencement of the voyage, 
which made it necessary for the insured to prove ^ud that ‘she was not then seaworthy. Ih. 
that a chain-cable had been tested previously to of a shi[) is not of itself any proof of 

the voyage. Ihirnmn v. J)ou!/hu\ 6 X. & IM. nnseaworthiness. but is of weight in evidence. 
ISO ; 3 A. & E. 396 ; 1 H. ck W. 380. 

Medicines.] — ^When the sickness of the master ^ ^^ftm’wards. 

or crew is set up as an excuse for deviation, it is encountered a storm, became l^^^kv , put back, 
incumbent on the assured to shew that proper found, on suivey, to be mateiially 

medicines and necessaries for the voyage were decayed, and a damage was discovered which 
on board, in a case where the nature of the cpuld not considered as the effect of 

voyage letmires that there should be a surgeon storm Held, that she was not seaworthy 
on board, v. Clagr/ett, 3 Esp. 257; 6 when she sailed on the voyage msmed ; and that, 

E. E. 830. “ . on a question as to seaworthiness, honesty or 

intention is no answer, but the fact of seaworthi- 
Warraiited to have twenty Guns — Insufficient ness must appear, or otherwise the underwriter 
Men to man them.] — Warranty that a ship is discharged ; and though a vessel, after sailing, 
had twenty guns. It is no breach of warranty encounters a storm, yet, unless the damage which 
that she has twenty-ffve men only, sixty being renders her unfit for the voyage can be fairly 
required to man the guns. Hide v. Bnice^ 3 considei'ed as the effect of such storm, the- 
Dough 213. implied warranty is not complied with. Douglas- 

V. Scougnll, 4 Dow, 260 ; 16 E. R. 69. 

h. Dig*hters. sailing on a voyage- 

On an insurance of goods on a voyage policy, insured, was found to be unfit for sea ; the 
until the same are saMy landed at ‘ tlie port of question whether she was seaworthy at the corn- 
discharge, “ including all risks to and from the mcncemeiit of the risk or the voyage (when not 
ship,” there is no implied warranty that the otherwise ascertnined) must be decided Iw 
lighter used at the end of the vovage' to convey rational inference from the circumstances. And: 
the goods from the ship to the" shore shall be a ship is prima facie to be deemed seaworthy; 
seaworthy for that purpose. Lane v. Nixon, but if it is found, soon after her sailing, that she- 
35 L. J.,'C. P. 243 ; L. K. 1 C. P, 412 ; 12 Jur. is not sound, without probable and adetiuate 
(N.s.) 392 ; MW. E. 641. cause, by stress of weather or otherwise, to* 

Where there is a warranty that a ship shall set account for it, the rational inference is, that,, 
out upon a voyage seaworthy, the insurer is to be notwithstanding appearances, she was ^not sea- 
liable for the ordinary incidents in the usual worthy. Parher sf. Potts, 3 Dow, 23 ; 15 E.K. 1.. 
course of the voyage. .If the hiring of lighters 

at the end of tlie'' voyage is one of the' usual Estoppel by Agreement.] In an action 
incidents, the insurer must take the consequence against the underwriters of a policy for a total 


of the local lighters being unfit to put the goods loss, the declaration stated that they agreed that 
on shore. Ih. ^ the ship should be considered, and was thereby" 


i. Proof. materials for the voyage, the insured declaring, 

Opmoa.]-Upon a que-stion coacerning the that, to the best of their belief anil aocoryng to^ 
seaworthiness of a ship, after- the evidence of their lmowledge_ and information, the ship, at 
persons who have been examined as to her con- time of the insurance, was, in nil respects,, 
dition, experienoed shipwrights, who never saw seaworthy tor the voyage .; that the vessel, 
her, may be called to say, whether, upon the winds and tern- 

facts sworn to, she -was, in their opinion, sea- postnons^ weather, and by the force and -violenoo' 
worthy or not. Seelamtlt, v. SyOehotham, 1 winds and waves, became leaky, strained, 

Camp. 117; 10 E. E. 652. S. P., Thornton v. ancl damaged, insomuch that by moans 

Ihml Mxohmm Co., Peake, 25. ' thereof it became necessary for her preservation. 

'* ■ - : for her to sail to the nearest port of safety ; that 

Onus of Proof.] — In an action on a policy of she accordingly sailed to the nearest port of 
Insurance it was proved at the trial that the safety ; that on her arrival there, she 'svas unfit 
Vessel' put back from inability ;fo proceed eleven to prosecute her voyage without being repaired. 
,,days after she started on her- voyage.; the judge and refitted; that she was found to be unsea- 
directed the jui7 that the. time which elap.sed worthy and unfit to prosecute her voyage, unless 
between setting sail and putting back was suffi- great repairs were done upon her; that such^ 
ciently short to shift the onus Of proof ■ from' the repairs could not be done; that it was not- 
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possible to obtain any repairs sufficient to ena])Ie 
iiei* to proceed on her voyage, or to proceed to 
any other port to be repaired; that it became 
-expedient and necessary to abandon the voyage 
and to sell the shij), and that the ship was sold : 
by means of ^\diicli premises the voyage was not 
picrformed, and the vessel was wholly lost to the 
.assured: — Held, that, wdiether the loss of the 
vessel was occasioned by unseaworthiness or by 
perils of the sea, the underwriters were bound by 
Their admission, and could not dispute the sea- 
’wortliiness. Parfitt v. Thonqjmi, 13 M. .5: W. 
392: UL. J., Ex. 73.' 

Held, also, on motion in arrest of judgment, 
that it sufficiently appeared that the loss of the 
vessel was occasioned by the perils insured 
.against, Ih. 

Verdict against Evidence — Second new Trial 
refused.] — In an action on a piolicy of insurance, 
the jury having found a verdict for the plaintiff 
-on a question of seaworthiness, the court granted 
a new trial on the ground that the verdict was 
against the weight of the evidence. A second 
jury having found a verdict for the plaintiff on 
the same evidence, the court refused to grant a 
second new trial (Vaughan, J., and Coltman, J., 
dissentient ibus). Foster y, Steele.^ '6 Bing. (N.C.) 
392 ; 5 Scott, 25 ; 6 L. X, 0. P. 265. 

Consolidation-— Eefusal to open.] — The court 
having granted a new trial on the ground that 
the verdict ivas against the evidence in a question 
of seaworthiness, and having refused a second 
new trial upon a verdict the same way, upon the 
same evidence : refused also to open the consoli- 
dation rule and re-try the question in another 
action against another underwriter on the same 
policy. Foater v. Alvez, 3 Bing. (N.c.) 896 ; 4 
3cott, 535. 

4. POSITIOIS' OF SSHIP. 

Safety ou a given Bay.] — A policy on a ship 
at and from H. to V,, with a warranty that the 
ship was "in port” on a previous day, means the 
port of H., and it is not sufficient that she was 
safe in some other port on that day. ColhyY, 
limiter, M. & M. 81 ; 3 Car. <k: P. 7. 

In a representation that a ship was seen safe 
on such a day, and had performed two-thirds of 
her voj’age, if it turns out that she had got as 
far as was represented, but was lost two days 
before the day mentioned, the mistake is material, 
and makes the policy void. Macdowall y. Fraser, 
1 Dough 260. 

Time of Day,] — Goods were insured fiom 

the lading of them ou board the ship, lost or not 
lost, and warranted well on a particular day ; 
the ship was lost on that day, before the policy 
was underwritten ; and it was holden that the 
underwriter was liable, for the warranty is com- 
plied with if the ship was safe at any time of 
that day. Blaehhurst v. Coclmll, 3 Terra Eep. 

„ 360 ; 1 k E. 717. 

Kot to enter St. Lawrence after certain 
Bate.] — When a ship is insured on a time policy 
at and from Montreal, to trade between the 


tains a stipulation in. the following words : “ Not 
allowed under this policy to enter the Gulf of 
St, Lawrence before the 25th April, nor to be in 
the Gulf after the 15th November ; nor to pro- 
• ceed to Newfoundland after the 1st December, 


or before the 15th March, without payment of 
additional premium, and leave hrst obtained, 
war, risk, and sealmg voyages excepted ” ; the 
policy is not to be construed as declaring that 
the vessel may proceed from any of the ports 
named in the policy to Newfoundland on or 
before the 1st : December, notwithstanding it 
might have to pass through the Gulf after the 
loth November ; but under that clause the vessel 
is neither to be in the Gulf after the 15th 
November, nor to proceed to Newfoundland 
from any port after the 1st December ; and if 
the ship enters the Gulf after the 15th November 
she commits a breach of warranty within the 
words of the policy, and the underwriters are not 
liable for any loss occurring in consequence of 
that breach, unless they accept abandonment 
with a knowdedge of the breach. Provuwial 
Insuranee Co. of Canada, v. Ledue, 43 L. J., 
P. C. 49 ; L. E. 6 P. C. 224 ; 31 L, T. 141 : 22 
W. E. 929 ; 2 Asp. M. C. 338— P. C. 

A time policy of marine insurance on A."s 
ship, from the 29th of May, 1878, to the 2Sth of 
May, 1879, contained the words “warranted no 
8t. Lawrence between the 1st of October and 
the 1st of April.” The vessel was lost on the 
voyage home. The underwriters refused A.’s 
claim for a total loss on the ground of breach of 
warranty, inasmuch as the vessel had navigated 
in the Gulf of St. Lawrence during the pre- 
scribed period. A. contended that the above 
words referred exclusively to the river St. Law- 
rence. Admittedly no general custom of mer- 
chants could be proved ; but the facts established 
that the great river which discharges the waters 
of the North American lakes, and the gulf into 
which it flows, both bear the name of ‘‘St. 
Lawrence” ; that the navigation of both, though 
01 the gulf in a less degree than of the river, was 
within the prohibited period dangerous : — PTeld, 
that the evidence disclosed no ambiguity or 
uncertainty sufficient to prevent the application 
of the ordinary lailes of construction ; and 
according to those rules the whole St. Lawrence 
navigation, both gulf and river, is within the 
fair and natural meaning of these negative words, 
and therefore prohibited during the months in 
quevStion. Birvell v. Bnjer, 9 App. Gas. 345 ; 
51 L. T. 130 ; 5 Asp. M. C. 267— H. L. (Sc.) 

Evidence as to.]— If an insurance broker 
states by way of inference and computation that 
a ship is at a certain place at the time of effect- 
ing a policy, it is not a ground of avoiding the 
policy, though the broker was utterly mistaken ; 
the underwriter not taking the pains to inquire 
what were the facts on which the broker formed 
i his conclusion. Brine v. Feattierstone, 4 Taunt. 

I 869 ; 14 E. E. 689. 

In Bock — Liberty to go into dry Bock.] — 

A time policy against Are was effected on a steam- 
ship. The policy described it as then “ lying in 
the Victoria Docks,” but gave it “ liberty to go 
into dry dock, and light the boiler fires once or 
•twice during the currency of this policy.” The 
only dry dock into which the ship could go was 
Langley’s Dock, at some distance up the river. 
To go there it was necessary to remove the 
paddle - wheels ; they were removed in the 
'Victoria Docks, and. the ship was then towed up 
to Lungley’s Dock. ■ The necessary repairs there 
having been completed, the ship was brought 
out and moored in the river, preparatory to 
replacing the paddle-whe^. This operation 
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could have been perfectly performed in the liTature of Port— Loading.] — Policy on goods 
Yictoria Docks, but it was found that in such by ship or ships, from Demerara to London, 
case it was customary, as the more economical warranted to sail from Demerara on or before 
course, to replace the paddle-wheels while the the 1st of August, 1823 ; usage found for small 
ship lay in the river. Before the wheels had vessels do load and unload all their cargo in 
been replaced the ship was burnt : — Held, that the river of Demerara, and for large vessels to 
the policy covered the ship while in the Victoria load and unload part of their cargo on the out- 
Docks, and while passing from them to the dry side of a shoal off Demerara, about ten miles at 

docks, and while dircctij' returning from the dry .sea. The insured goods were loaded on board a 

dock to the Ahetoria Docks ; but did not cover small vessel, which com})leted her cargo in the 
the ves.sel while moored in the river for a colla- river, the captain of which, having obtained his 
teral purpose. Pearson v. Conimareial Union clearance, .set sail on the 1st of August, proceeded 
Assurance. Co.^ 45 L. J,, C. P. 761; 1 App. Cas. down the river, and about two miles out to sea, 
498 ; 35 L. T. 445 ; 24 W. E. 951 ; 3 Asp. M. 0. and there anchored at low water, by the advice 
275 — H. L. (E.) of his pilot. On the 3rd of August he crossed 

the shoal, and proceeded on his voyage, in the 
Question for Jury.]— Whether a vessel war- course of 'which the vessel was lost by perils of 
ranted free from capture in port was in port or the sea Held, that the vessel .sailed from 

not at her capture is for the jury, Mci/nery. Demerara on the 1st of August within the 

Pearson^ 4 Taunt. 662 : 13 E. E. 723. meaning and in satisfaction of the terms of the 

• «n .L trrt. 4 . tj ... 1 ^ poHcy. Lauff v. Anderton^ 5 D. & E. 393 ; 3 

Warranted safe m Port -What Port. ]-A i Car.& P.171 3 L. J. (o.s.) K. B. 

policy on ship contained the words '‘lost or not ^2 • 27 E E 41*^ 
lost at Cardiff to Ballyshannon beginning the 

aclTenture from Ming thereof at Canlifi"; Dropping down Eiver.]-A policy con- 

and subsequently “ that the s.ai(l vessel was tained a warr.anty “not to sail for B. N. A. after 
warranted safe m port . Held, that • port the loth of August.'' The vessel on the morning 
me.ant_t.he port ot departure ; and that the vessel at 

being m another port the wan-anty was broken. gf and ready for sea. She was then 

Asmrawe Co., 10 L. L,., lyjjig the Custom-house Dock, which opens 
into the river L., which forms part of D. bar hour. 

Safely moored in Harbour-Change of Moor- Ye 

ings.] — Action on policy of insurance against dock and warped down the river L. about half 
are oi the ship “H.” forone month onthe'terms towanls the mouth of the harbour, which 

that the ship should bo safely moored in Ports- was some miles distant for the purpose of iwo- 
mouth harbour during the month. Theship was cpcding on her voyage to Q. in B. Is. A. At the 
burned within the month. She had been shifted ^ime of so moving the vessel the master and 
about in the harbour for cleaning her bottom, it to be impossible to get to sea rtat 

taking in cargo, and other purposes : hut liail Y'"'. next day she was warped a little 

been in the harbour all the time Held, that the river, and on the l.th, when 

the plaintiff could recover. Claohe v. West- tlie.wmd chanpl she got to sea Ihe juiy 
more ; cited. Selw. Nisi Pr. (11th ed.) 100.3. found that the master and crew fully 
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river before the 1st of September, in readiness 
for sea, except that she had not her full quantity 
of ballast, there being a bar at the nioutii of the 
river, which the ship could not have crossed with 
that quantity on board- Boats were in waiting 
on the outside on the 1st September to ship the 
remainder of the ballast, and the vessel crossed 
the bar on that day, but struck in doing so, and 
the master, to ascertain w'hat damage she had 
received, put into an adjacent port without 
taking the rest of his ballast, which was not 
done till the 4th, and the vessel proceeded upon 
her voyage on the 8th : — Held, that the ship's 
dropping down the river, and crossing the bar 
without her full ballast, was not a sailing ; and 
that, until her ballast was completed, she was 
not ready for sea, within the rule referred to 
bv the policy. JPattigreio v. Pringle^ 3 B. & Ad. 
514. 

Embargo,] —If a ship, 'warranted to sail on or 
before a particular day, is prevented fi’om 
sailing on the day by an embargo, the warranty 
is not complied with. Hove v. Whitmore^ Cowp. 
784. 

On a warranty to sail from Jamaica, on or 
before a day certain, if the ship departs from her 
port on that day, with all her cargo and clear- 
ances on board and proceeds to the place of 
rendezvous in the island, expecting to find con- 
voy and proceed immediately, but is detained 
there by an embargo till after the day, the 
departure is a compliance with the warranty, 
although the captain knew of the embargo when 
he sailed, the embargo being only till convoy 
should be ready. \ v. Harru, 1 Dough 357. 

Even though the place of rendezvous is out 
of the direct course of the voyage, it is no 
deviation. Bond v. Nutt, Cowp. 301 ; 1 Dough 
337, n. 

Belay for Convoy.]— A ship being insured at 
and from Surinam, and all or any of the West 
India islands to London, a warranty to sail on 
or before the 1st of August is satisfied by the 
ship sailing fi’om Surinam, her last port of land- 
ing, before the 1st of August, and going into 
Tortola on the 4th to seek convoy, though she 
did not sail from Tortola, which is one of the 
West Iinlia islands, direct for London till after- 
wards. Wright v. 8hifnn% 11 East, 515 ; 2 
Camp. 247 ; ll R. R. 263. 

A Drench ship being warranted to sail from 
Guadaloupe on or before the 31st December, if , 
she takes in all her loading and papers, and 
leaves her port of loading before that day, and 
sails to another port of the island in the direct 
course of her voyage, and merely in the hopes 
of joining convoy, and to take the governor’s 
dispatches for Bh-ance, the %varranty is complied 
with, though the governor there should detain 
her beyond the day, it being a condition inserted 
in one of her clearances, that she should pass 
that way to take the orders of government. 
TheUtiMon v. Pergumm^ I Dough 361. And see 
Thellmmn 1 Dough 366, ii. ; Thellm-^ 

wu V. ibid. 

Kature of Representation as to Time of 
Sailing,] — A representation that the ship is 
expected to sail from the coast of Africa on such 
■a day is not material, so as to vitiate the policy, 
although , it should turn out that she actually 
sailed six months before. Barber v. M(itchei\ 1 
Dougi. 305. - ' 


A., a merchant in London, having an order in 
1810, from B., a merchant in Perth, for goods, to 
be shippetl from London for Dundee, sent the 
goods to the wharf on Saturday, 24th B’ebruary, 
the vessel then taking in goods being the K.” 
(unarmed), which had been substituted by the 
shipping company for the D.” (armed), the 
company announcing on the 23rd and 24t!i 
February to all that inquired that the “ K.” and 
not the “ D.” was to sail on the 25th (Sundays 
and Thursdays being the regular sailing days). 
A. despatched the invoice on the 27th B'^ebruary, 
dated on that day, with advice that the goods 
had been sent by the “ D.” not naming the 24th 
as the day when the goods were sent to the 
wharf, and leaving it to be inferred from the 
date of the invoice that the furnishing was made 
on the 27th, and that the sea risk did not com- 
mence till tile 1st March. The “ K.” sailed with 
the goods on the 25th February, and was 
captured on the 2nd March by a privateer. In 
an action by A, against B. for the price of the 
goods: — Held, that he could not recover, the 
Lord Chancellor being of opinion, that if B. had 
insured ujion the representation sent him, he 
could not have recovered from the underwriters. 
Arnot V. Stewart, 5 Dow, 274 ; 16 R. R. 12.3. 

The agents to the owners of a ship instructed, 
their correspondents by a letter, stating “that 
the “ Brilliant” will sail from Nassau for Clyde 
on the 1st May, a running ship,” to effect an 
insurance, which they accordingly did, at the 
same time showing the letter to the underwriters. 
The ship in fact sailed on the 23rd April, on 
account of a favourable opportunity of convoy, 
and was captured on the 11th May : — Held, that 
the expression in the letter was positive, and not 
a mere statement of expectation ;and that being 
a material representation, the fact of its being 
untrue vitiated the policy. JDenmstoim v. Lillie, 
3 Bligh, 202 ; 22 R. R. 13. 

A representation to the underwriters at the 
time of effecting a policy by the owner of goods 
on board a ship as to the time of her sailing 
being made, bona fide, upon probable expecta- 
tion, does not conclude him. Boivdeny. Vaughan, 
10 East, 415 ; 10 R. R. 340. 

In effectinga policy from Russia to this country, 
while the ship was on the outward voyage, the 
broker represented to the underwriters that a 
cargo was ready for her, and she was sure to bo 
an early ship : — Held, that this amounted only 
to a representation of what was expected on the 
part of the insured, and that the underwriters 
were liable, although from the delay in beginning 
to load the cargo, the voyage home was changed 
from a summer to a winter risk. Hubbard v. 
Crlover, 3 Camp. 313. Bee Brine v. Feather- 
stone, 4 Taunt, 869 ; 14 R. R. 689, 

Construction of Rules.] — A plaintiff effected 
a policy, subject to certain rules, one of which 
was, that ships were not to sail from any port 
on the east coast of Great Britain to any port 
in the Belts, between the 20bh December and 
the loth B’ebruary. The plaintiff's vessel sailed 
from Newcastle^ipon-Tyne on the 8 th B'‘cbruary 
for a port in the Belts, and was lost in the Baltic 
on the 14th February : — Held, that the rule 
in question was a 'warranty, and not an excep- 
tion ; and that the /wmd ‘Go” in the rule 
meant “towards'”, and not ' arriving at,” and 
consequently that the; plaintiff was not entitled 
to recover; fin, -xespecit the Colhdge y. 
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from B. to C. being unavoidably prevented, the Where there are no convoys appointed at the 
ship returned to A., and thence proceeded iinme- port from which asliip commences her homeward 
diaTC'Iy to C., and in performing the voyage from passage, she is not bound to call for convoy at a 
C. TO I), was lost : this was held a good com- port in the course of the voyage, from which 
men cement of the voyasre insured, Brimol v. convoys are appointed. Farli v. Hammond. 

1 Bos. & P. 200 ; 4 E. E. 782. 4 Cainp. 844; 2 Marsh. 189; 6 Taunt. 495 j 

Holt, 80 ; 16 E. E. 658. 

Words in Margin— Date of Sailing.] — On a ship' cannot legally proceed without convov 
the policy was written in the margin in port from port to ])ort to join convoy, miless she has 
2oth July, .1776” Held, to be a warranty, obtained a licence to sail without convov. 
Kenijon v, Bertlion, 1 Hough 12, n. HincUetf v. Walton, 3 Taunt. 131. 

lu Of October Meanin,.]-The 

nieKn.ng of a statement that a ship msm-ed .rithcoboy, amounts to an lUidertakmg.lMiidmg 

“ y? on the on that the ship shall lail with 

\\ est Indies explained by eviclence of merchants Su>n/emm v. BusliJ, 4 Camp. 64, n. 

to mean after October 2i>th. ChwuranA y. On a representation that a ship will sail with 

Angerstem, i eake. 61. the plaintiff was induced to put 

Warranty to Sail after a Bay named— Sailing ^is goods on board, the promise is complied with 
before the Day.]— Policy on goods -‘at and from « she follows the convoy and joins it, so as to 
Martinico to Havre de Grace with liberty to touch prevent the plaintifl ironi mamtammg an action 
at Guadaloupe, wairantcd to sail after 12th Eigain.st the owner for a loss from another cause 
January, and on or lief ore 1st August, 1778.” after she had joined. Aliter, if, by reason of this 
The ship having performed her outward voyage, i*epresentation, the owner of the goods in an 
sailed from Martinico on the 6th liSrovember, made thereon was induced to warrant 

1877, for Guadaloupe, where she took in all her that she would sail with convoy. Chrutbi v. 
cargo without retunimsr to Martinico. She sailed Peakes Add. Gas. 141 ; 4 E. E. 898. 

from Guadaloupe on 26th June, 1778, and was '^'^ssel which sails with convoy, and is driven 
captured : — Held, that the warranty was not ^7 weather into her port of clearance, may 

complied with as she sailed from Martinico lawfully sail thence again with her cargo on the 
before 12th Januarv, 1778. Vezian v. Gmnt, voyage, without waiting for the next convoy 
2 Park, Ins. (8th ed.) 671. joining convoy from any 

’ ’ other port. Lanng v. Glover, 5 Taunt. 49. 

She must keep with the convoy unless separated 

6. To Sail with Convoy. l4.]7th ed) 

What Convoy.] — The term “convoy” in a 

policy means such convoy as shaU he appointed Convoy Dispersed hy Weather.] — Policy on 
by g()verriment. HEgnino v. Bewiclio, 2 H. Bl. 1-1^^ “ Ceres” at and from Oporto to Lynn, with 
551 : 3 E. R. 503. ’ liberty to touch at any port on the coast of 

A policy was effected on a ship, on a voyage Portugal, to join convoy particularly at Lisbon, 
from A. to G., warranted to depart with convoy twelve guineas, to return 6^. if she sail with 
for the voyage. The convoy appointed was to convoj^ from the coast of Portugal and arrive, 
B., a port in the course, and near to C. This was Tli® “Ceres” sailed from Oporto with a sloop 
a compliance with the warranty, and the under- cutter appointed to protect the trade to 
writers were liable, the ship being captured in Lisbon, from which place she was to sail with a 
the passage from B. to C. Ih. larger convoy to England. Between Oporto and 

\yhere there is a warranty in a policy that Lisbon the fleet was dispersed by weather, and 
the ship shall sail with convoy, she may sail “ Ceres ” ran for England and arrived : — 
without convoy from her loading port to the Held, that the assured wms entitled to a return 
place of rendezvous for convoy for the voyage, ef premium. Andie g v. 2 Bos. & P. Ill ; 

although there be convoy for ships on other '> B,, 549. 

destinations between the loading port and place 

of rendezvous. Waricieh v. Scott, 4 Camp. 62. Customary Rendezvous — The Downs.] — ^tyar- 

ranted to depart with convoy means from the 
Sailing Orders.] — Sailing orders are necessary customary place where convoys are to be had, as 
to the performance of a warranty to depart with fitc Downs. The general usages of merchants 
convoy unless particular circumstances exempt are taken notice of by the courts in construing 
the insured from the general , rule. Wel/b v. policies. ZtdlnduEs'^Cace, 2 
Tliorn^son, 1 Bos. P, 5 ; 4 fi. R. 757. 

A vvarranty to depart wnth convoy is not Buring Passage to Join Convoy.] — A ship 
complied with unless- sailing instructions are warranted to depart wdth convoy is at the 
obtained before the ship leaves the place of insurers’ risk during her passage to join the 
rendezvous, if by due diligence of ■ the master rendezvous for convoy., Gordo^i v. Jlorleg, 2 
they can be then obtained* - Anderaoyir^ EUeher, Btr. 1265. 

'■ 2 Br, &: B. 164 ; 3 Esp. 134.; Stark, 262 ;■ 5 E. E. , ^ ship warranted to depart with convoy was 

, 565. ; ■' ' ' ■ ■■ captured on her way from the Downs to join the 

’ GjtV'i; - ^ . .V. ' convoy at Spithead : — Held, the assurers were 

Performanee.]— It is not sufficient to sail with liable. Campbell v. Eordieu, 2 Str. 1265 ; 
, „ a convoy appointed for another voyage, though Gordon v. Morley, supra, 
y:.; ■ 'it inay be bound upolithe-same, course foragreatj- Ship and goods insured from CSbthenburg to 
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.Loudon warrauttK^ to depart with convoy from 
Fiechery. The ship saile<l from G-otheuburg, 
and after waiting at Fieehery for two months, 
joined the convo}’ off the port in bad -weather, 
and -was captured before she could get her sailing 
order's : — Held, that the warranty was complied 
with. F/cfc/vV/ V. flccve., 2 Sti‘. 1250. 

x\ ship warranted to sail -with convoy was ' 
oa])tiircd after sailing from Tortf-ila with a vessel 
scut hj the admiral to bring up merchant shi]>s 
to join convoy at St. Kitts ; she fell to leeward, 
and was captured whilst on her passage to 
England by herself : — Held, that the warranty 
was complied with. 2[anmnQ v. 6'7,y^, 8 Dough 
84. And see Tlielhmon v. Ferr/uswn. and Cases, 
supra, col. 1165. 

No Sailing Orders.] — A ship held to have 
■sailed with convoy though she arrived so late at 
the rendezvous that she had no sailing orders, 
she having in fact sailed with the convoy. 
Verdon v. Wlhjiof, 2 Park, Ins. (8th ecL) 696, n. 

The Convoy may be one or different Ships.] — 

A warrant}’ to sail with convoy means such a 
convo}?- as the government pleases to apt>oiiit ; 
-vdiether of one or different shijis for different 
parts of the voyage is immaterial. Smth v. 
Ileadshaiv, 2 Park, Ins. (Sth ed.) 708. 

Convoy for the Voyage.] — A ship warranted to 
■depart with convoy must sail with convoy the i 
whole voyage. Lilly v. Fiver. 1 Dough 72 ; ' 
Jefferyett v. Zegimdm^ 1 Show. 320 ; 3 Lev. 320 ; 
2 Salk. 443 ; 4 Mod. 48. 

Breach of Warranty — Policy never Attaches.] 

— If the ship insured is -warranted to sail with 
convoy, and does not, the policy never attaches, 
and the premium must be returned. Long v. , 
Allan, 4 Dough 276. 

Void Licence to Sail -without Convoy.] — An 

admiralty licence for a ship to sail without 
convoy, describing her as on a voyage to Gib- 
raltar, when, in fact, she sailed -with instructions 
to make for Palermo without touching at Gib- 
raltar unless ordered into the bay by cruisers — 
is fraudulent and void ; and an insurance on 
such ship and goods on board from hence to 
Palermo, without convoy, is void, and -will not 
cover a loss during the last part of the voyage, 
though the ship did, in fact, put into Gibraltar, 
being driven in by stress of weather. Ingham 
V. Agneiv, 15 East, 517 ; 13 P.. P, 516, 

Protection of Armed Ship not Appointed by 
Government.] — Sailing under the protection of 
an armed ship not appointed by the government 
as convoy is not a compliance with a -warranty 
to sail with convoy. As a general rule, sailing 
orders must be obtained to comply -vdth such 
warranty. Illhhert v. Pi you, 3 Dough 224. 

Action by Goods Owner for Losing Benefit of 
Policy.] — The charterer of a ship put her up as a 
general ship with notice thot she would sail 
with convoy. The plaintiff shipped goods by 
her, and insured them with warranty that the 
ship -would sail with convoy. Peace having been 
made, and no convoy appointed, the ship sailed 
"without convoy, and was lost by collision. The ^ 
policy being void, the plaintiff sued the charterer : 
-for breach, of contract, whereby the plaintiff lost ■ 
the benefit of his policy and recovered. PMlU-ps 
y, Baillie, 3 Dough 374. , 


Change of Convoys.] — Ship insui’ed at and from 
Cadiz to Amsterdam warraiite<l to sail with 
convoy for the voyage. The ships sailed from 
Cadiz with British convoy, and were lost before 
reaching the Downs, w^here they were to have 
fresh convoy for Amsterdam. Underwriters hei<l 
liable, this being the usage. De Garray v. 
Clay get, 2 Park, Ins. (Sth ed.) 708. 

Separated from Convoy — ^Weather.] — A shi]> 
warranted to sail with convoy was separafeil 
from her convoy by a gale, and whilst she was 
endeavouring to reach her destination, and to 
fall ill with her convoy, she was captured. The 
underwriters were held liable. Jiarrmfjtmi v. 
Ilalheld, 2 Park, Ins. (Sth ed.) 639. 

Belay by Plaintiff’s Fault.] — The ship was 
delayed in taking on board the plaintiff’s goods, 
and afterwards made all possible effort, but failed 
to join the convoy with which she ought to have 
sailed : — Held, that the assured could recover on 
the policy. Magalhaens v. Busker, 4 Camp. 
54. 

Fault of Assured — No Convoy.] — ^^Lhere by 
the neglect of the insured the ship failed to sail 
with convoy the insurers are discharged. Taylor 
V. Woodjien, 2 Park, Ins. (Sth ed.) 707. 


7. Neutrality. 

A)l(l see 2, NATIONALITY. 

At -what Time.] — Under a warranty in a policy 
that the ship and cargo are neutral property, 
it is sufficient that they are neutral when the 
risk commences. Bden v. Parldnson, 2 Dough 
732. , 

If goods are insured from A. to B. in a neutral 
ship, it is sufficient to charge the underwriters 
that the ship was neutral when she sailed. 'Tyson 
V. 3 Term llep. 477. 

Any forfeiture of neutrality by the wilful act 
of the assured, or of the master, after the com- 
mencement of the voyage insured, is a breach 
of warranty. Gar r els v. Kensington, 8 Term Hep. 

230 ; 4 Pv. it. 635. 

Ownership.] — A ship having American papers, 
and belonging to a person born in America, but 
resident in England, was not a neutral sufficient 
to satisfy a warranty of her being American, and 
protected by the American flag, during the 
American war. Tahhs v. Bemlelach, 3 Bos. & P. 

207, n. ; 4 Esp. 108. 

To prove a warranty, that a ship insured was 
of a particular nation, it is prima facie evidence 
that she carried the flag of that nation at times 
when she was free from all danger of capture, 
and that the captain addressed himself to the 
consul of that nation in a foreign port. Arean- 
gelo y. Thompson, 2 Camp. 620 ; 12 R. R. 758. 

The Merchant Shipping Act, 1854, s. 107, 
makes the register prim^. facie proof of disputed 
nationality, but such inference may be over- 
borne by circumstantial evidence to the con- 
trary. The Princess Charlotte, Br. & Lush. 

75. ’ ■ . ' ^ 

Insulin, g a ship by an English name does not 
amount to a -warranty or a' representation that . ^ : 
she is English. Clap ham y. Colagan, 3 Camp, 

382. iS'^6' eols. 1149, 1150. 

Boenments.]— An 'asstEred npion 'an American v 
ship and cargo, provided witli^toh a passport as ; : 
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neutral, a sentence of a foreign court of admi- 
ralty, condemuing her for a violation of the- 
laws of neutralit>\ is not evitlence to falsify the- 
representation. Vo?i Tiingehi v. 2 Camp. 

151. 

The protest is of itself evidence only to con- 
tradict the captain's evidence, not to shew a 
variance between it and the condemnation. 
OhrUtuni v. Coomhe, 2 Esp. 490, 

A sentence of condemnation of a neutral by a 
British vice-admiralty court abroad is sufficient 
evidence from which to presume that the ship- 
condemned had been engaged in some illegal 
transaction, though the ground of condemnation 
does not appear in the sentence. Gl'hson v. Ma'n\ 
1 Marsh. 89 : 15 R. R. (51)8. 

A sentence of condemnation in a French court 
of admiralty is admissible in an action liero 
between the assured and underwriters of a policy 
containing a warranty of neutrality. LotMtm 
V. Ilenderson, 3 Bos. & P. 499 ; 7 R. R. 829. 

A warranty of neutrality in a policy is not 
falsified by a sentence of a foreign court of 
admiralty, condemning a shij) for navigating- 
contrary to the ordinances of that belligerent 
state, to which the neutral country had not 
asseiited. Pollard v. Bell^ 8 Term Rep. 484 ; 
5 R. R. 404. S. P., Bird v. Api)letO}i^ 8 Term Rep. 
562 ; 5 R. R. 468. 

Goods were insured, warranted neutral, oni 
board the “ Thetis,” “ a Tuscan ship.” The ship 
anti goods were captured by Spaniards and con- 
demned : — Held, that the sentence was con- 
clusive that the goods were not neutral. SaBmooi 
V, Woodotani 8 Dough 345, 

By sentence of a French admiralty court, it 
appeared that the ship warranted American had 
been condemned as enemy’s property, because 
she had not on board a role d'equipage, in 
accordance with a treaty between France and 
America : — Pleld, that the sentence was con- 
clusive evidence against the warranty of neu- 
trality, though the ship was in fact American. 
Geyer v. Aguilar^ 1 Term Rep. 681 ; 4 R, B. 
548. 

The sentence of a foreign admiralty court, 
that a ship warranted Dutch was English, is 
conclusive against the assured. BarzHlai v. 
Leiuis^ 8 Dough 126. 

If it can be discovered, upon the face of a 
sentence of a foreign prize court, that the con- 
demnation -u'as on the ground that the property 
was enemy’s property, the sentence is conclusive 
evidence in this country that the property was 
not neutral. BolUm v. Gladdonr, 5 lilast, 155 ; 
7 R. R. 674. On appeal, 2 Taunt 85 : 11 R, R. 
532. 

In an action upon a policy in which the goods, 
were warranted American, the sentence of a 
foreign prize court condemning goods as English, 
is not conclusive evidence of their ownership, 
if the grounds assigned in the sentence do not 
warrant the conclusion drawn from them, 
Cah&rt V, Boh%ll^ 7 Term Rep, 523 : 4 R. R. 
517, ... 

A ship w^as warranted Portuguese. She was 
captured hy a French privateer and condemned 
for having an English supercargo on board, con- 
trary to a French ordinance : — Held, that the 
>varranty was not brolieii, Meyne or Muym v. 


•was required by the treaty between America 
and France, and wdth all other usual American 
papers and documents, was entitled to recover 
against an underwriter of a policy on such ship 
and goods, in case of a capture by a French 
privateer, not’.vithstanding a sentence of con- 
demnation of the same as lawful prize by a 
French court of admiralty. Price v. Bell^ 
1 East, 668. 

Goods insured on board a ship generally by 
her name, without any addition of country, and 
not represented to be of any particular country 
at the time of the policy subscribed, though the 
broker had said she was an American when the 
ship was subscribed, and though she was in fact 
an American, need not be documented as such. 
Dawson Y. Atty^ 7 East, 367. 

If an insurecl vessel was warranted to carry a 
French licence, it was not sufficient to shew that 
the captain of the vessel in 1818, before the 
vessel sailed from Dantzic, received a document 
which purported to be a French licence, without 
shewing that he received it from some officer or 
person in authority under the French govern- 
ment ; but proof that, after the arrival of the 
vessel at Bordeaux, .she was allowed to remain 
there for upwards of a month after an inspec- 
tion of the French licence and other documents 
by the officer of the French government, was- 
facie evidence that the document was 
genuine. Ecerth v. Tunno, 1 Stark. 508 ; 1 
ii & Aid. 142. 

A neutral vessel is not seaworthy unless she is 
provided with documents to prove her neutrality. 
Steel V. Lacy. 3 Taunt. 285 ; 12 R. R. 658. 

Sentence of Foreign Court— Effect of Con- 
demnation.] — The sentence of a foreign admi- 
ralty court is evidence only of what it expressly 
affirms in its adjudicative part, not of what may 
be gathered from it by way of inference. Fisher 
V. Ogle^ 1 Camp. 418 (overruled by Baring v, 
Iloyal Bccluinge Assurance Cik^ infra.) 

Where a foreign court of prize professes to 
condemn a ship and cargo on the ground of an 
infraetio-n of treaty in not being properly docu- 
mented, as i-equired by the treaty between the 
captors and captured ; such sentence is con- 
clusive in our courts against a warranty of 
neutrality of such ship and cargo in an action 
upon a policy against the underwriter ; although 
i'xiferences were drawn in such sentence from ex 
parte ordinances in aid of the conclusion of such 
infraction of treaty. Baring v. Royal Exchange 
Assurance Oa, 5 East, 99*; 7 R. *R. 657. S*ee 
Price V, Bell, supra. 

On a policy of insurance, a condemnation hy 
a foreign court of admiralty is not conclusive 
evidence that the ship was not neutral, unless 
it appears that the condemnation went upon 
that ground. Bema7*di v, Mottmix, 2 Doiigl. 
575. 8. P., Stilo^ical v. Johnson, 4 Dough 224, 

infra. 

A warranty of Danish property (Denmark 
being then a neutral power), in a policy on ship 
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from a belligerent In a ncuti’al country is not 
I'ecogiiisecl in this country. Donalfho/i y. TJiomj)- 
1 Camp. 429 : 10 K. K. 717. 

A sentence of condemnation given by the 
consul of the captor's country in the port of an 
ally and an enemy of this country, Avhere the 
prize la}', is valid and conclusive as to the 
pertv being British. Oddy v. Bov i ll. 2 East, 
473 ; 0 E. E. 4S2. 

ISretLtral Goods in Enemy’s Armed Ship.] — 
Neutral goods <in board enemy’s armed ship are 
liable to ca})tiire. The Faiuuj. 1 Dods. 441. 

Neutral carrying on Enemy’s Colonial Trade.] 
— It is a bi-each of neutrality for the neutral to 
carry on, during war, trade between the mother 
country and her colonies from which the neutral 
is excluded in time of peace. The- Tmmamel-^ 
2 C. Rob. 186. 

Neutral Ship carrying Despatches.] — A 
neutral ship does not violate her neutrality by 
carrying despatches from an ambassador of a 
belligerent from the neutral country to the 
belligerent sovereign. The Caroline^ Lush. 334 ; 
5 L. T. 89, 

Contraband Goods.]— See The Jonqe Mary a- 
retha, 1 G. Rob. 189 ; TheJonge Tohids, ! O.Rob. 
329 . 

Breaking Blockade.]— See The J%iffroio Maria 
Schroedei\ 3 C. Rob. 147. 


8. AGAi^iTST Confiscation. 

Seizure with Permission of Government.] — A 

warranty from loss by conhscation of the govern- 
ment ill the ship’s port of discharge, does not 
apply to a case where, upon the arrival of the 
ship in the roads of Pillau within the Prussian 
tlominions, she was boarded by two different 
parties, one of Prussian soldiers, and the other 
the crew of a French privateer, who disputed the 
possession of her, but agreed to take her into 
Pillau, in order to settle their claims ; upon 
which the Prussian government referred the 
matter to the French government at Paris, 
where the ship was condemned as prize to the 
French captors, and afterwards given up to 
them. E’er the terms of the warranty import 
something more to be done on behalf of the local 
government at the port of discharge, than the 
mere act of seizure by or with the permission of 
such local government. Levi v. Allnntt, 15 East, 
267. ■ 

In Port of Discharge.”]— A policy contained 
a warranty by the assured against confiscation 
by the government in the ship’s port of discharge. 
A vessel destined to discharge at Pillau anchored 
two German miles from Pillau, three English 
miles wi thout the roadstead, where vessels unload, 
in order to come over the bar into the inner 
harbour ; and was captured at her moorings by 
soldiers coming off in a boat from Pillau : — Hehi, 
that this loss was not within the wHUTanty. 
Levy V. Va-w/han, 4 Taunt. 387 ; 13 R. R. 643. 

Where goods insured were warranted free from 
seizure in the port of discharge, the captain, 
having arrived within about two miles ai^d a half 
from the harbour of the place to w'hich he was 
destined, cast anchor and made a signal for a 


pilot ; a pilot-boat, in consequence, came out 
with douaniers on board, who canted him into 
the harbour, 'where the cargo was seize<l and con- 
demned : — Held, that this was a seizure in hei^ 
port of discharge, "Within the meaning of the war- 
ranty. Oo/a r. Taylor., 3 Camp. 204. 

Though a policy on goods contains a clause of 
warranty freeing the lUiderwriter from seizure 
in the ship’s port of discharge ; yet the assured 
having declared, generally as for a loss by hostile 
seizure without negativing that it w'as in the 
ship’s })ort of discharge, is no cause for arresting 
the judgment after verdict. Ilueher v. Urren^ 
15 Ease 288. 

L'lider a policy on goocls from London to any 
ports or ])laees in the Baltic, backwards and for- 
w'ards, wdth leave to touch, stay and trmie at all 
places for all })iirposes, and to take in and dis- 
charge goods wdieresocver the ship might touch 
at ; and in ease it should be found dangerous to 
enter such ports and places, or the captain w'as 
not allow^ed to discharge the cargo, with leave to 
return, im til he found a port wdiich, he could 
enter with safety : the insurance to continue 
until the ship and goods arrived at as above ; 
upon the ship until moored at anchor twenty- 
four hours in safety, and upon the goods until 
the same should be there discharged and safely 
landed ; at a premium of fourteen guineas, to 
return 7L per cent, for arrival ; with warranty 
of the goods free from capture or seizure in the 
ship’s port or ports of discharge : — Held, that 
the ship having arrived in the outer road of 
Pillau, which is a bar harbour, wdiere large ships 
like this are obliged to discharge part of their 
cargoes into lighters, to enable them to go over 
the bar into the inner harbour, w’here they dis- 
charge the remainder ; and the captain having 
anchored tw'o miles and a quarter farther out 
than ships usually lie for this purpose and having 
gone on shore to report his ship and cargo, 
and to obtain permission to discharge his cargo, 
and to give directions for it ; and having returned 
in five or six days, wdien he w*as accompanied 
by Prussian soldiers and a pilot, wdio took pos- 
session of the ship and cargo, and discharged 
part of it into a lighter in the ])lace where the 
ship remained at anchor, and afterw'ards carried 
her over the bar into the inner harbour, wdiere 
the goods were finally confiscated ; this w'as an 
arrival in the captain’s elected port of discharge, 
so as to discharge the underwriters from the loss 
by seizure there, within the meaning of the 
policy. Dalgleish v. Broohe^ 15 East, 295 ; 13 
E. R. 476. 

British goods on board a neutral ship, being 
insured from London to any })orts or places of 
discharge on the continent, with liberty to carry 
simulated papers, &o., free of capture or seizure 
in her port or , ports of discharge ; and the shij), 
having received instructions to proceed to the 
river Jahde wdth a supercargo, who, when arrived 
there, was to go to Varel, which lies thirty-nine 
miles up the river, and there give notice to a 
correspondent of the ship’s arrival, and receive 
directions where the goods might most safely 
be landed, Varel and the wdiole adjacent 
country being then occupied by the enemy,: 
— Held, that a seizure by the enemy in boats 
from the shox*e, while the ship w'as lying on 
and off in the middle of the river, fifteen miles 
up, where it' is two miles wide, waiting for 
directions frOm the supercargo, who had gone 
up to Varel to 'get ilistrubtiohS' where tO/"Iahcb 
the cargOy wai seizure. In, a "'port ' of ' discliargd^ 
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within the exemption in the policy. Jarman 
V. Co(( 2 }t\ 13 Eastj 3‘J4 : 2 Camp. Sio ; 12 B. B. 


1). Agaixst Captuee. 

Crenerally.] — A ship to be seaworthy must be 
rendered as secure as possible from capture as 
well as from perils of the sea. Wnlderlmrn v. 
Bell, 1 Camp. 1 ; 10 B. B. 615. 


Free from Capture and Seizure — Barratry,] 
— In a time policy of marine insurance on ship 
the ordinary perils insured against (including 
"‘barratry of the master’') were enumerated, 
and the ship was warranted “ free from ca[)ture 
and seizure, and the consequences of any attempts 
thereat.” In (‘ousequence of the barratrous act 
>01 the master in smuggling, the ship was seized 
by Spanish revenue officers, and proceedings 
were taken to ])rocurc her condemnation and 
coiffiscation. In an action on the policy to 
recover expenses incurred by the oumer in 
•obtaining her release : — Held, that the loss 
must be imputed to “capture and seizure,” and 
not to the barratry of the master, and that the 
iindeiavriter was not liable. Coi-if v. Burr, 52 
L, J., Q. B. 657 : 8 App. Cas. 393 ; 49 L. T. 
78 ; 31 W, B. 894 : 5 Asp. M. C. 109— H. L. 


By whom.] — A policy on a foreign ship must 
be understood as containing an exception of all 
captures made by the authority of our own 
government. Xeihie7r Y. Be Me, yiiuier, 4 East, 
396 ; 1 Smith, 72 : 7 B. B. 581. 


Emigrants on Board.] — Action on a 

voyage policy from Macao to Havana “war- 
ranted free from capture and seizure and the 
consequences of any attempt thereat.” The 
clause stating the perils insured against included 
enemies, pirates, rovers, thieves, surprisals, takings 
at sea, and barratry of the masters and mariners. 
The insurance was declared to be on 7,300Z. 
expended in provisions for emigrants, and 
advances on freight. While the ship was on 
her voyage the emigrants pii’atically seized and 
carried away the ship : — Held, that such taking 
possession of the vessel was a seizure within the 
meaning of the warranty, and that the assurers 
were not liable. Kleimvort y. Shepard. 1 EL & El. 
447 ; 28 L. J., Q. B. 147 ; 5 Jur. (X.S.) 863 : 7 
W. B. 227. See also Cases ante, cols. 1104, seq. 

Wliether in Port.] —Whether a vessel, war- 
ranted free of capture in port, is in a port or not 
at the time of her capture, is purely a question 
of fact for a jury. lieyner v. PearSLun, 4 Taunt. 
662 : 13 B. li. 723. 

Whether the place where a vessel casts anchor 
is within her port of discharge, is a fact for the 
jury, not a question of law. Levin v. MewnUam, 
4 Taunt, 722 ; 14 B. B. 648. 

A warranty in a policy against capture in port 
does not protect the underwriters from a loss 
happening from capture in a place which is not 
within the limits of any port, altliough it may bo 
within the headlands at the mouth of a river. 
Barmy v. Vaua\ 2 Camp. 541 : HE. E. 791. 

If a vessel is taken at her moorings, being 
neither within the caput })ortiis, nor within that 
part of a haven where ships unload, the under- 
writer is not discharged by a w^arranty against 
capture in the ship’s port of destination. Keyser 
Y. Seott, 4 Taunt. 660 ; 13 B. B. 721, 

If a ship is w^arranted -free of capture or of 
seizure in port or ports, a ca])ture by an enemy’s 
ship, w-'hile the vessel insured is lying in an 
open road, outside a harbour, is not witliin the 
warranty. Bnnon v. Tierney, 1 Taunt. 517 : 10 
E. B. 599. 

A warranty against capture in the sliip’s port 
of discharge, does not include captime in the 
open sea on the outside of the port, by a force 
issuing from the port of discharge. MelUsh v. 
Starifojth, 3 Taunt. 499. 

Ship warranted free from capture in port. A 
letter announcing her capture in port was 
received by the assured and the premium w<as 


Where previous Stranding.] — An American 
ship, insured from New York to London, 
warranted free from American condemnation, 
having for the ]>urpose of eluding her national 
embargo, slipt iuvay in the night, w^as by force 
of the ice, wind and tide, driven on shore, 
where she sustained only partial damage, but 
was seized the next day, and afterwards, with 
great difficulty and e.xpense, got off, and finally 
condemned lu' the American government for 
breach, of the embargo : — Held, that as there 
wus ultimately a total loss by a peril excepted 
out of the policy, the assured could neither 
recover for a total loss, nor for any previous par- 
tial loss arising from the stranding, which in 
the event became wffiolly immaterial to the 
assured. Alitcr, in case of actual disburse- 
ments made for repair of damage occasioned by 
sea perils before the total loss, wffiich appeared 
to be governed by the general authority given 
to the assured to “ labour and travail,” &c. for 
the defence, vsafeguard and recovery of the pro- 
perty insured. Li vie v. Jansen, 12 East, 648 ; 11 
B.B. 513. 

Stranding— Seizure by Enemy.]— Where, on a 
policy on goods w'arranted free from capture and 
seizure, the ship when wnthin eight or nine 
miles of port w'as obliged to come to an anchor for 
want of a pilot, and afterwards drifted on to a 
sand, and was totally wu'ecked ; and whilst she 
remained on tliesand, she w’as seized by persons 
acting under the authority of the Spanish 
government, and the goods wmre taken on shore 
by them in a damaged state, and confiscated ; 
and no portion of them ever came into the 
possession of the assured : — Held, that this was 
a loss by the perils of the seas, and not by cap- 
ture or seizure, the proxima causa being the 
loss of the ship. JJahn v. Corhett, 9 Moore, 
390 : 2 Bing. 205 ; 3 L. J. (o.s.) C. P. 253 j 27 


E. B. 590. 

Warranted to have Passes— Passes granted 
to Ship under another Name.]; — Warranty that returned. The capture was in fact not in ]>ort : 
the ship should have four passes, English, French, — Held, that the return of the premium did not 
Polish and Du'tch ; the goods to be of a Polish prevent the assured recovering on the policy, 
subject on board the “ City, of Warsaw.” : The B&yner v. Hall, 4 Taunt. 725 ; 14 B. B. 650. 
passes were dated in April or Hay and the ship G-oods warranted free from capture or seizure 
did not receive the name of “ City of Warsaw ” ' in the port of discharge were seized whilst the 
until August : — Held, 'that the underwriters Were ship was lying in Pillau roads outside the river 
not liable. Anon,, Skinner, 404* q / , ; . bar, about thi'ee miles from Pillau, the port of 
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Concealment, d-c. 


discharge : — Held, that the warranty was broken. 
^IdUdhnv V. Scott, 3 Cam}). :20r). 

Deviation to avoid Capture, J—Where a })olic.y 
contains no warranty against seizure in port, if 
the ship, to avoid such seizure, runs to sea before 
she is })roperly loadeil, and is in consequence 
obliged to go to a })ort out of the direct course of 
the voyage insured, the underwriters are liable 
for a subsequent loss, 0'B.eilly v. Gonm, 4 
Cam}). 249; 16 11. 11 788. 

Otherwise where the policy contains a war- 
ranty against seizure in port. O'lletlhj wlioyal 
E'.ccluui(jc Amirancc Co. ^ 1: Camp. 246 ; ' 16 
II. II. 7S6. 

10. As TO OaegO. 

Misrepresentation.] — Where an agent of a 
shipowner, effecting a policy on a ship, misrepre- 
sented the nature of the cargo which she was 
to carry, but this was not inserted in the policy, 
and it did not appear that the underwriter was 
induced by the misrepresentation to acce})t the 
risk ; — Held, that the jury was warranted in 
finding that the misrepresentation was not 
material, and that it did not vitiate the })olicy. 
Flnui v. Ileadlmn or ToMn, 9 B. & C. 69B. 
.S', a, M. & M. 367 ; 31 E. E, 739. 

Meaning of ‘‘The Cargo.”] — An insurance 
declared to be on “ the cargo,” being 1,031 hhds. 
wine, does not amount to a warranty that the 
wine constitutes the whole cargo, and that no 
other goods will be taken on board. JTullcr v. 
Thompson, 2 Camp. 610 ; 12 E. E. 753. 

Contraband.] — Whilst war was existing be- 
tween the United States of America and the 
Confederate States, goods were insured on a 
voyage from London to Matamoras by a }xjlicy 
which contained a warranty against contraband 
of war. Matamoras was a neutral })ort belong- 
ing to Mexico, but the intention of the insured 
from the beginning was to send the goods on to 
the Confederate States by transhipping them at 
Matamoras, and convening them across the river 
which diviiled Mexico from the territory then in 
the possession of the Confederate States. Some 
of the goods which were so insured consisted of 
artillery harness : — Held, that such goods were 
contraband of war, and that there was tlierefore 
a breach of the warranty, which avoided the 
whole insurance. Seymour v. London and Pro- 
rmclal Marine Insurance Co., Al L. J., C. P. 
193 ; 27 L. T. 417 ; 1 Asp. M. C. 423. 

Condition of Goods.] — It is not a condition 
precedent to the attaching of a policy on goods 
against sea risks that the subject of insurance 
should, at the commencement of the voyage, be 
fit to encounter the ordinary vicissitudes of a 
voyage. luwhcl v. Saunders. 17 C. E. (isr.s.) 71 ; 
33 L. J., C. P. 310 ; 10 Jur. (IT.S.) 920 ; 12 W. E. 
1100 . 

11. UNraSUEED. 

“Hull and MaeMnery” — “ Warranted Unin- 
sured” — “Honour” Policy.] — A time i-iolicy of 
marine insurance effected upon the “hull and 
machinery” of a steamship- does not, in the 
absence of - proof that in marine insurance the 
words “ hull and machinery ” have acquired a 
special meaning, cover disbursements : — Qumre, 
whether the effecting of a p, p. i. or “ honour ” 
policy, which is null and void under 19 Geo. 2, 


c. 37. is a breach of a warranty to stand un- 
insmed. Moddich v. Indemnity Mutual Murine 
Imnrmiee Clk, 64 L, J., Q. B. 733 ; [1895] 2 
Q. B. 380 ; 14 E. 516 ; 72 L. T. 860 ; 44 W.Hl. 
■27 ; 8 Asp. M. .0.. 24— —Ci A, 

Talued Policy — Warranty that Part of Ship’s. 
Value remain Uninsured.] — A. shipowner, whose 
ship is valued at 12,000^., who insures her for 
9,600?., and warrants that as to 2.400/, he will 
be his own insurer, commits no breach of his 
warranty by taking out a further insurance to 
cover such portion of the original sum iusiired 
as he has notice is likely to become ineffective 
by reason of the insolvency of underwriters. 
General Tusurance Co. of Trieste v. Cory, 66*> 
L. J., Q. B. 313 ; [1897] 1 Q. B. 335. 

12, Feee feom Aveeag-e. 

See X. Losses, infra, cols, 1247, seq. 
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1. When Material Generally, 1178. 

2. Knoiolcdge of Agents, 

3. Known Course of' Proceeding, 1188, 

4. Intelligence at Lloyds', 1189. 

5. State and Condition of Ship and Cargo, 119L 

6. Time of Sail ing, llM. 

7. Ship's Lame when In Danger, 1190. 

8. Port or PUice of Sail buf or Loading, 1197. 

9. Commencement of Host lUtics, 1198. 

10. Terms of Insn ranee, 1199. 

11. Proof, 1199. 

12. Chancer g Jurisdiction, 1200. 

1. 'When Mateeial Geneeally. 

Fraud.] — The suppression or concealment of 
material intelligence respecting a matter of 
insurance, whether by })riiicipal or agent, and 
whether fraudulent or not, vitiates the policy, 
Th()mpson\. Buchanan, 4 Bro. P. C. 482. 

Correction.] — "Where parties are contracting, 
either of them, unless he is under a duty to- 
the other, may keep silence even as to facts 
which he believes would be operative on. tbe 
mind of the other ; if, however, one of them has- 
made a statement which he believes to be true, 
but which in the course of the negotiation he 
discovers to be false, he is bound to correct his- 
erroneous statement. Davies v. London and Pro- 
vincial Alarine Insimmcc Co., 47 "L. J., Oh. 511 ; 

8 Ch. D. 469 ; 38 L. T. 478 ; 26 W. E. 794. 

All due Informatiou.] — In marine insurance 
the basis- of the contract between the under- 
writer and the assured is that the latter will 
communicate to the former information of every 
material fact of which the assured has or in the 
ordinary course of business ought to have know- 
ledge ; and that the latter will take the necessary 
measures by the employment of competent and 
honest agents to obtain through the ordinary 
channels of intelligence in use in the mercantile 
world all due information as to the subjeefc- 
mattei' of the insurance, Prmidfoot y, Monte- 
fiore, 8 B, B. 610 ; 36 L. J., Q. B. 225 ; L. E, 2 
*Q. B. 511 ; 16 L. T. 5So ; 15 W. .E. 920. 

A person:af Sunderland effected a policy of in- '> 
surance, and said no accounts had been received ~ 
of the ship. His counting-house was at Belfast, , 
and at the time of saying this aocounts had been y' v 
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received there, though this was unknown to underwriter. Mton w Larhlns^ S Bing. 198; 1 
him — Held, that his statement was not false or M. & Scott, 323 ; 5 Oar. & P. 8(5, 385. 
fraudulent. Greeiucell v, NwlwUon^ 1 Jur. 285. 

Ij})ori effecting a policy of raarine insurance, Facts coming to Knowledge of Assured after 
the assured is boiiiul to disclose everything which Slip. ]— When underwriters have (as by initialling 
would affect the judgment of a rational under- a slip) made a contract of assurance, which, 
writer governirig'himself by the principles and although invalid at law and in equity for want of 
calculations on "which underwriters in practice statutory requisites, is nevertheless, in practice, 
act. lonldcs v. Pender^ -13 L, J., Q. B. 227 ; and according to the usage of those engaged in 
L. R. 9 Q. B. 531 ; 30 L. T. 517 ; 22 W. R. 884 ; marine insurance, a complete and final contract 
2 Asp. M. C.2(>(5. * binding upon them in honour and good faith 

The concealment by the assured at the time of whatever erents may subsequently happen, the 
effecting a marine policy of insurance of a fact assured need not communicate to the under- 
which is material to enable a rational under- writers facts which afterwards come to his know- 
writer, governing himself by the principles on ledge material to the risk insured against : and 
which’ uiiderwriters in practice act, to judge the non-disclosure of such facts will not vitiate 
whethei- he shall accept the risk at all, or at the policy of insurance afterwards executed, 
what rate, will vitiate the policy, although the Corn v. Patton^ 41 L. J., Q. B. 195, n, ; L. R. 7 
fact may not be material with regard to the risk Q. B. 304 : 2(5 L. T. IGl ; 20 W. R. 3(>4 ; 2 Asp. 
insured.*' m%Hiz v. Genmi, 50 L. J., Q. B. 176 ; M. C. 302. Sec S.C„ 43 L. J., Q. B. 181 ; L. R. 
6 Q. B. B. 222 : 44 L. T. 79 ; 4 Asp. M. C. 377. 9 Q. B. 577 ; 30 L. T. 758 ; 23 W. R. 46 ; 1 Asp. 

M. C. 225. , , 

Humours.] — It is the duty of the assured not At the time of signing a slip the assured was 
-only to communiciate to the underwriter articles aware of but did not communicate a material 
-of intelligence, which affect his choice, fact. The underwriter afterwards became ac- 

whether he will insure at all, and at what pre- quainted with this fact, and signed a policy in 
mi urn he will insure, but likewise all rumours conformity with the slip under protest : — Held, 
and reports which may tend to enhance the that the policy was vitiated by the concealment, 
magnitude of the risk. Lynch ^ . Hamilton^ 3 v. Pu/nsr. 20 L, T. 580. 

‘Taunt. 37 ; 12 R, R. 591. A proposal for insurance on freight was made 

and accepted on the 11th of March. On the 16th 
Knowledge of TTader writer.] — A person pro- the ship was lost. On the 17th, the assured, with 
posing a marine insurance is bound to commu- knowledge of the loss, but without communi- 
nicate every fact within his knowledge that is eating it to the insurers, demanded a stamped 
material ; though, if a particular fact is known policy. The insurers then, for the ffrst time, 
to the underwriter at the time, he cannot after- required to be informed as to the amount of the 
wards set u}:) as a defence to an action on the insurance ii])on the hull, and inserted in the 
policy that the fact was not communicated ; but policy (which the assured accepted), the follow- 
if a material fact is not communicated, which, ing warranty : “ Hull warranted not insured for 
though known to the underwriter once, was not more than 2.700Z. after the 20th of March.” The 
present to his mind at the time of affecting the vessel was then insured for an additional 500Z. 
insurance, the non-communication affords a good in an insurance club, by the rules of which all 
defence to the underwriter ; and it is not enough ships belonging to members %vere insured from 
for the assured to shew that the particulars the 20th of March in one year to the 20th of March 
supplied by the assured, coupled with the in the following year, ‘‘ and so on from year to 
underwriter’s previous knowledge, would, if year unless ten days’ notice to the contrary 
the underwriter had given sufficient considera- be given” ; and in the absence of notice the 
tion to tlie subject, have brought to his mind managers of the club w’ere to renew each policy 
the material fact not communicated. Bates v. on its^ expiration :~-Held, that the risk having 
AA??uv'«, 36H J., Q. B. 282 ; L. R. 2 Q. B, 595 ; been accepted by the insurers on the lltb of 
15 W. R. 1172. March, the addition on the 17th of a term for 

Knowledge of, or concealment from the par- their benelit, and not affecting the risk, did not 
ticniar undeiwriter may be material, but not the prevent the policy from being one drawn up in 
knowledge or ignorance of subsequent under- respect of the risk accepted on the 11th, and, 
writers of a different policy. Pole// v. TaLor, therefore, the concealment of the loss was not 
2 F, &: F. 6(53. a concealment of a material fact so as to avoid 

On a condition in a policy, that it shouhl be the policy. L}shman^\ L\)rtheo^n MaHtinie In- 
void if the assured should omit to communicate mnmee Co., 44 L. J., 0. P, 185 : L. R. IOC. P. 
any matter material to be made knowm to the 179 ; 32 L. T. 170 ; 23 W.*R. 733 ; *2 Asp. 0. 
insurer ; — Held, that this meant some matter, 504— Ex. Oh. 
not only material, but also unknown to the in- 
surer ; and that it did not apply to something Underwriter, Estoppel by Conduct.]— Where 
which it might well be presumed was well known the assurer disoovei-s the concealment of a 
to the insurer or his agents. Piimii v. Lewis, 2 material fact between the initialling of the slip 
F. A F. 778. and the issuing of the stamped policy, but issues 

, ’ ' thepolicy without protest, he is not estopped from 

Letter leading to Inquiry.] — ^A matenal con-, disputing his liability, nor is the burden of proof 
oealment is a concealment of facts, :wdnch, if thrown on him to shew that tlie assured was not 
,, communicated to the underwriter, would induce misled into treating the contract as still aubsist- 
him either to refuse the insumce altogether, or ing. Morrison ir^Unkersal Marine Insurance 
not to effect it except at a greater premium-than Co., 42 L. J., Ex. 115 ; L. E. 8 Ex 197 ; 21 W. R, 
the ordinary premium ; and a letter- containing 774 — Ex. Gh, 

facts, which, if communicated,: wquH lead to an Underwriters having agreed upon the terms 
inquiry,whichwouMproduceimporfcantinforma- for a marine insurance with the broker of the 
. ' tion, ought to ,be shewn by - the assured', tO' ike assured, initialled the slip and debited the bx'oker 
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with the premium, in ignorance of facts material 
to be communicated to them, and known to 
the broker. Shortly afterwards the underwriters 
•discovered the concealment, and mentioned it to 
the bi’oker, but raised no objection, and after- 
wards, at tile usual time, executed and <lelivered 
to the broker in, silence a stamped policy in 
accordance with the slip. Xewts of a total loss 
having arrived, they repudiated their liability 
on the giound of the concealment, and the 
assured sued them on the policy. It is the usage 
to issue a stamped policy in accordance with the 
slip, no matter wdiat might happen after the 
was initialled : — Held, that since the assured 
had not been induced to alter his position by a 
bedief that the uncleiuvriters had elected to treat 
the contract as binding, the delivery of the 
stamped ])olicy wms not an act of estoppel, nor 
oven prima facie evidence of an election, so as to 
make it incumbent on the undeiuvriters to shew' 
that the assured did not understand, or had no 
right to understand, the conduct of the under- 
W'riters as an election. Ih. 

Materiality a (Question for Jury.] — If facts not 
disclosed by tlie broker for the insured, in a 
representation of the state of the ship, appear 
material to the jury, though they did not to the 
broker, wdio merely on that account abstained 
from mentioning them, the insurance is void. 
BhirleyY.Wilklnso)i,l Dougl. 306, n. ; 3 Dough 41. 

Hou-disclosure — Seaworthiness.] — As an as- 
sured impliedly warrants the ship insured to be 
seaworthy, whatever forms an ingredient in 
seaworthiness is not necessary to be disclosed by 
the assured to the undeiavriter, in the first 
instance, unless information on the subject be 
particularly called for, and then the assured must 
<lisclose truly what he kiiow^s. Therefore, where 
the assured of a ship had received a letter from 
his captain informing him that he had been 
obliged to have a survey on the ship at Trinidad, 
on account of her bad character, but the survey 
wdiich accompanied the letter gave her a pod 
character ; — Held, that the non-disclosure of the 
letter and survey did not avoid the policy, 
although, if disclokxl, the premium wmuld have 
been higher. Haywood v. llodqeos^ 4 East, 590 ; 
7E. E. 638. 

Insurance after Loss.] — Action for deceit, 
shipowmer obtaining increase of policy after 
ship lost. New trial. ■ Amm.^ Loift, 212. 

doods of Enemy insured as Goods of Eriend.] 
—If goods are insured as the goods of a 
Hamburgher who is an ally, and the goods are 
the goods of a Frenchman, an enemy, the policy 
is void for fraud. Anon., Skinner, 327. 

Fact material under Foreign Law.] — The 
insured is not bound to disclose a fact made 
material by a foreign ordinance of which he is 
ignorant. Meyne or Maym v. Walter, 1 Park, 
Ins. 431 (Sth ed.) 730. 

Change of Nationality.] — A ship w'as trans- 
ferred by fictitious sale from the British to the 
Belgian flag, in order to escape board of trade 
insiK^ction. '^She was aiterwaixls insured, and the 
fact of her change of flag was not communicated 
to the insurers : — Held, that the concealment 
was of a material fact, although the ship was 
not suggested to he unseaworth 3 ^ Hutchinson, 
V. Aberdeen Sea Insurame Co,, 3 Ct. of Sess. Gas. 
'I ■ ' ' . '(4th* ser.) 


Enemies’ Cruisers in Neighbourhood.] — If the 
assured has heard that privateers are cruising in 
the neighbourhood of his ship it. is his duvy to 
communicate the fact to his underwriters. Bcek- 
walte V. Nalyrace, cited, 3 Taunt. 1. 

The assured had information that there were 
enemies’ cruisers in the neighbourhood of his 
ship, and did not communicate the fact to his 
underwriters : — Held, that he could not recover 
on the policy. JDurrcU v. Bede dry. Holt, 283 ; 

8 E. E. 739, And see 17 E. E. 639. 

Ship in Danger.] — A merchant having heard 
that his ship wars in great danger, if not lost, 
insured her without communicating his informa- 
tion to his underwriters. Dpon bill in chancery 
to be relieved against the insurance as fraudulent, 
a decree was made that the jiolicy be delivered 
up and the premium returned. Be Costa v. 
Seamlret, 2 P. Wms. 170. 

The assurer concealed the fact that from a ship 
in company with the ship insured he had heard 
that she was leaky and had been lost sight of in 
a hard gale ; she was afterwards captured by 
Spaniards : — Held, that the concealment vitiated 
the policy. Seaman v. Fonereau, 2 Btr. 1183. 

If a person insure a ship wflien on a 
vo^^age, knowing her to be in extraordinary peril, 
or to have suffered damage, and does not com- 
municate it to the insurer, it is a fraud. Pole v. 
Fitzgerald, Ambl. 214 ; 4 Bro., P. 0. 439. 
Willes, 461. 

Time Policy — Voyage — Cargo.] — When effect- 
ing a time policy the insurance broker represented 
to'' the underwriter that the ship was to sail for 
Pernambuco with coals and home with sugar. 
She was in fact chartered for Imbituba with 
iron ; but it was not proved that the broker knew 
this : — Held, that there had .been no misrepre- 
sentation of material facts. Haroey v. Seligmun, 
10 Ct. of Bess. Gas. (4th. ser.) 680. 

The ship was lost by shipwreck at her port of 
discharge, which was an open roadstead : — Heltl, 
that, the port not being notoriously dangerous, 
and the shipowner not knowing that it was so, 
and iron not being an exceptionally dangerous 
cargo, there had been no concealment of material 
facts. Ih, 

Direction to Jury.] — By the rule.s of Lloyds’, 
a vessel classed for seven years is bound to undergo 
! a “half-time survey” in her fourth year, aiul 
upon the report of such survey, the committee of 
1 Lloyds’ determine whether she is to retain her 
classification or not. If she has satisfactorily 
undergone the surve^^ and retains her classifica- 
tion, the letters “ H. T.” are placed opposite 
to her name in the book, with the date of the 
survey. If the report is not satisfactory, she is 
degraded, and if a survey is not^ had, or is 
declined, she is struck out of the register. Each 
subscriber to Lloyds’ is furnished with a copy of 
this book, which is corrected from time to time, 
and he can get further information from the 
secretary of Lloyds’. Notice was given to an 
owner of a ship classed A 1, and built in 1865, by 
the surveyor, I on the 22nd of October 1869, that 
she was due Lor half-time survey, and he was 
asked when she would be ready for survey. He 
replied .on the 23rd of ' October, that he had 
decided not to continue her in Lloyds’ book. On 
the 28th of .Ootober, his agent inquired of, an 
underwriter at what rate an insurance could be 
effected upon the ship, and the book being looked , 
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tothc siirve}^)!-, amaterial fact ? To this question 1.0. 

the jury answeral --No” Thirdly, ought the gj^ Convoy- 

underwriter to have known on the loth Novem- i ^ ^ *. . 

ber that the continuance of the class must depend , ^ , -i ^ oieign 

onwhetliertheshiphadbeenthenlatelysur.4yed ’ was entitled to sail without convoy^ 

surveyed and passed or repaired, and if “Yes,” underwriters, Zo,y v. Di^f, 2 Bos. & P. 209. 
ought the knowdedge to have put the underwriter Remsurance—Appropriation.]— The plaintiffs 

to ask wdiether the ship had been suiweyed, or were the London agents of an insurance com* 
was about to be surveyed i lo t^liis question the pan y, who had also an. agent at Calcutta. The 
]ury an swere(l ‘ les, and a verdict was entered company issued policies on cargoes proceeding 
plaintiff Held, by Mellor, J., Lush, J., from Calcutta to the United Kingdom, reinsur- 
aiid Ha-nnen, J., first, that the judge wms not excess above 5,000L on any one shli), 

bound to direct the juiy as matter of law, that throughtheiragents, the plaintiffs,withthedefen- 
the verdict must be found foiff he under\vnter; and dants, lost or not lost, in any one ship as might 
secondly, that there was no misdirection. By declared. From time to time the plaintiffs 

Gockburn, C.J., that there w^as no misdirection, received advices from the agent at Calcutta, 
but that there \vas proof of the concealment of a stating the names of the ships, and particulars 
niaterial fact, which ought to have been commu- the excess Gf 5,G00L upon each, whereupon 
nicated to the underwriter, there being positive they declared the ships to the defendants, to- 
kimwleclge on the part of the owner that he had gether with the amount of the excess, indorsments 
refused to have the ship surveyed, while there was of which w^ere made upon the back of the policy 
only a possible inference on the part ot the under- which was thereby appropriated to the particular 
wniter that there had been such ref By a letter of the 15th February, 1860, 
^ ^2 in* 4’’ Calcutta, agent informed the plaintiffs of an 

AT A 1 '^Q ^ '*1-; 1 Asp. excess insured by the company on the ship “E.” on 

M. C. . o . I . ^ ^^th March ; both the plaintiffs and defen- 

On effecting an insurance on freight from dants had information, as the fact wras, that the 
Belize to Remlez-vous Point on the Honduras u destroyed by fire. On the 17th 

coast (the exact locality of wdnch was not March, the plaintiffs appropriated the w^hole 
known to either party) and thence to London of the amount remaining on tbe then current 
the agent of the assured read to the agent of policy to other ships. On the 19th March, the 
the assurers a wdnch the owmer of the plaintiffs effected a fresh policy with the defen- 

yessel had recencd from the captain from Belize, dants in continuance of the formci* one ; and on 
Eendez-^ous lomt was thus described : the 21st the plaintiffs received The letter of the 
It IS considered by the pilot here as a good Calcutta agent of the 15th of February ; where- 
and safe anchoi age, and well sheltered. I have upon they immediately declared to the defen- 
becmoiit and seen the place, dants that the policy of the 19th would be 

safe. It was admitted that this statement of appropriated to the excess of 5,000L on board 
the captain was made bona fide ; but there wyis the - R.” ; and on the 26th March made an 
evidence that Rendez-vous Point was not at the indorsement thereof upon the policy, the defen- 
parfcicular season a sate anchorage In an action dants disputing their right to do so ^-llieid, that 
upon the policy, fora total loss, the judge told the fact of the loss of the -R." being kno^m to 
the jmy opinion the J^^tter did' not j^^th plantiffs and defendants at the time of the 

amount to a statement of a fact, but merely issuing of the policy wms immaterial, as it wms 
of an opinion ; and j^ft two questions to not at that time known to either partv that the 
I inst, was the letter j'eaH to the agent company had unctertakCn any risk wdth respect 
of the assured . SecomUy, cud the captain and to the ship ; and that the declaration and appro- 
t he pilot consider that Rendez-vous Point w^as a priation wmre sufficient. Gledstanefi v. B-oyal 
safe anchorag- .? The jury answered , both ques* ^change Imnranve CorporatUrn, 5 B. <& B. 797 ; 
tionsmtheafermatn^^^ 34 L. J., Q. B. 80 ; 11 Jur. (N.s.) 108; 11 L, T. 

for the plaintiff Held, no misdirection, and so5 • 13 W R 71 
that the verdict wras warranted by the ' eyidence. • j • * • 

Apd-ermi v. Padjic MreMiid 3iartm inmwnce Graft Bisk — Employment of Lightermen with 
Oi., L, R. 7 0. P. 60 ; 26 L. T. 130 ; 20 lY, R. Restricted Liability—Hotice.]— On policies of 
280 ; 1 Asp. M. 0. 220. ^ ■ L ■ ' marine insurance on goods, wffiieh included risks 

The question for the jury in such a- case is on crafts and lighters, underwriters to the know- 
wdiether the facts connected iylth thb" eapiain’s ' ledge of the plaintiffs charged 'a higher rate of 
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premium where the insurance was with no 
recourse against lightermen (which meant where 
the lighterage was done on the terms that the 
liability of the lightermen was to be less than 
that of common caiTiers. name!}'-, for negligence 
only), than they charged where there was such 
recourse, and the liability of the lightermen was 
to be that of common carriers. The plaintiiis 
effected with the defendant, a Lhwd’s under- j 
writer, a policy of marine insurance on goods j 
which included risk on craft and lighters, and 
was not with no recourse against lightermen. 
At the time of effecting such policy the plaintiffs 
had an arrangement with one H.., by which be 
was to do all the plaintiff’s lighterage on the 
terms that he was only to be liable for negli- 1 
gence : — Held, that if the plaintiff's intended i 
that the goods so insure<l should be landed under | 
such arrangement with IL, it was a fact which 
a prudent and experienced underwriter would 
take into consideration in estimating the 
premium, and that therefore a jury would be 
justified in finding that the non-communication 
of it to the defendant was the concealment of a 
material fact which vitiated the policy. A mere 
disclosure of the existence of such arrangement 
to the defendants’ solicitor is not notice of it to 
the defendant. Tate v. Hysloj), 54 L. J., Q. B. 
592 ; 15 Q. B. D. S6S ; 53 L. T. 581 : 5 Asp. M. C. 
487—0. A. 

Policy ‘‘on Profit on Charter” — Bestruction 
of Merchantable Character of Cargo — Loss of ! 
Ereight — Total Loss — Concealment by Assured. ] 

—The plaintiff’s, who liad-chartej’ed a steamship 
at a lump-sum freight of 3,900Z,, insured her 
with the defendants, who were underwriters. 
The interest insured was described in the policy 
as “ 2,000Z. on profit on charter . . . warranted 
free from all average.” The plaintiffs did not 
inform tire defendants that the vessel was char- 
tered for a lump-sum freight, nor of the amount 
of their bills of lading fieights. During the 
voyage the vessel came into collision with 
another ship, and was submerged for twenty-four 
hour's. A large portion of the cargo, consisting 
of dates, was condemned by the sanitary autho- 
rities, and not allowed to be delivered to the 
consignees. The dates were, however, sold, 
transhipped, and exported for distilling pur- 
poses. In an action brought by the plaintiffs 
upon the policy to recover for a total loss : — 
Held, that the dates being unmerchantable as 
such, no freight was payable in respect of them ; 
that there was, therefore, no profit on the 
charter, and that the plaintiff’s were entitled to 
recover. Held, also, that there had been no 
concealment by the plaintiffs, Asfar v. Bhm- 
delt 65 L. J., Q. B. 138 : [189(n 1 Q, B. 123 ; 73 
L. T. 648 ; 44 W. R. 130 : 8 Asp. M. C. 106~ 

‘ c. A. ; 

' ' 2. Knowledcb of Aoehts. 

Buty to Bisclose — To Underwriters.] — Any 
person acting by the orders of the insured, and 
who is anywise instrumental in procuring the 
insurance, is bound to disclose ail he knows to 
the underwriter, before the policy is effected.' 
Fltzherhert v, Mather, 1 Term Bep. 12 ; 1 R, E. 
134. > ' ' ' ; , ' : 

, ^ ' ^0 Principal.] — An agent, whose duty it 

is, in the ordinary course of business to com- 
municate information to his principal as to the' 
state of a ship and cargo, ought to do so by 

' ' Toiit 'xra,\ h '' 




electric telegraph, where that mode of commu- 
nication is in general use ; and if the agent 
omits to discharge this duty, and the principal, 
being thus left in ignorance of a fact material to 
be communicated to. the underwriter, effects an 
insurance, the insurance is void, on the ground 
of concealment or misrepresentation. Prondfovt 
V. Moiitefiore^ S B. S. 510 ; 36 L. J.. Q. B. 225 : 
•L. R. 2 Q. B. 511 ; 16 L. T. 585 ; 15 IV. R. 920. 

8. P., Ilidland v. BameU,/po col, 1263. 

The plaintiff, in Liverpool, employed an agent 
at Smyrna' to buy madder on his account, and to 
ship and consign the cargoes to him ; the agent 
purchased and shipped a cargo of madder, raid 
advised the plaintiff on the 12th of January, and 
sent the shipping documents on the HTdi of 
January. The ship sailed on the 23rd of January, 
but was stranded in the course of that da}', and 
the cargo became a total loss. . Intelligence of 
Ihe loss was communicated to the agent on the 
24th of January, and on the 26th, the next post 
day, he wrote to the plaintiff aunoimcing the 
loss, but purposely abstained from telegraphing, 
in order that the plaintiff might not be pre- 
vented from insuring. The plaintiff, on the 21st 
of January, after the receipt of the letters of the 
12th and 12th, hut before the receipt of the letter 
of the 26th, and without any knowledge of the 
loss — which, however, had been telegraphed and 
posted ill Lloyd’s lists— effected an insurance : — 
Held, that the plaintiff couhi not recover against 
the underwriter. Ib. 

Where the plaintiffs, on 25th October, 1811, 
effected an insurance on a ship, at and from her 
port of lading to hei' port of discharge, and on the 
25th of July preceding, the ship, whilst in her 
port of lading, wars driven on a rock by a storm, 
but got off ■without a]ipearing to have sufferetl 
material damage, and the captain afterwards 
wnote a letter to the plaintiffs, without commu- 
nicating the accident, which letter reached them 
on the 5th October ; and the ship afterwards 
arrived at her port of discharge, ivhere the 
captain made a protest, detailing the accident, 
and stating that the planks of her bottom must 
have been chafed, and her bottom otherwise 
injured, by striking on the rock : — Held, that the 
plaintiffs could not recover as for an average loss 
arising from the accident ; for the captain was 
bound to communicate the accident, and, for 
want of such communication, the antecedent 
damage was an implied exception out of the 
policy. Gladstone v. JTing^ 1 M. & S. 35 j 14 
R. R. 392. 

Action by shipowner on two policies of insu- 
rance on the “ Jessie ” and her freight, lost or 
not lost, at and from Mazagan to the United 
Kingdom. The “ Jessie ’ ’ had arrived at Mazagan 
after a seventeen days’ voyage on the 27th of 
December. Shortly afterwards she lost an anchor 
in a storm, as to which loss the captain made a 
protest. On the 9th of January he wrote to the 
assured, to the effect that he had commenced 
loading, did not know when he wouhl finish, but 
would write again. He made no mention of the 
loss of the anchor. This letter, was re(!eived on 
the 24th of January, Ho subsequent letter ,was 
received by the. assured. The ‘‘ J essie ” sailed oxi 
the. 15th of ’ January, and was never heard of 
again. On the' 24th of Eebruary the assured 
wu’ote to his agents to insure the ship and freight, 
saying, I do not' know when he was refitly.td ' 


' ^ ■ 
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which, though better than when the first letter 
was written, was yet no fraudulent concealment 
of former circumstances ; the second letter, both 
in its terms and contents, referring to a former 
letter, which it was the fault of the underwriters 
not to have called for, if they thought that a 
particular knowledge of former difficulties, in 
' part subdued, and to the extent truly stated in 
the second letter, would have varied the risk. 
Freeland v. Glover,, 7 East, 457 : 3 Smith, 426 ; 

I 6 Esp. 14 : 9 E. E. SOS. 

Concealment by Agent through whom Policy 
not effected.] — The phiintiffs instructed a broker 
to reinsure an overdue ship. Whilst acting for 
the plaintiff the broker received information 
material to the risk, but did not communicate it 
to them, and the plaintiffs effected a reinsurance 
for 800k through the broker's London agents. 
Afterwards the plaintiffs effected a reinsurance 
for 700k, lost or not lost, through another broker. 
The ship had in fact been lost some days before 
the plaintiffs tried to reinsure, but neither the 
plaintiffs nor the last-named broker knew it, and 
both he and the plaintiffs acted throughout in 
good faith : — Held, that the knowdedge of the 
first broker was not the knowledge of the plain- 
tiffs, and that the plaintiff's were entitled to 
recover upon the policy for 700k FitzUer'bert v. 
Mather (supra, col. 1185), Gladstone v. Kvrvg 
(supra, col. 1186), Stribley v. Imperial Marine 
' Insurance Co. (supra), and Proudfoot v. Mo'/ite- 
fiore (supra, col. 1186) commented on. Blach- 
hum v. %lgoTS. 57 L, J., Q. B. 114 ; 12 App. Cas. 
531 ; 57 L. T. 730 ; 36 W. E, 449 ; 6 Asp. M. C. 
216— H. L. (E.) 

Concealment of Pacts by Agent tbrougli whom 
Policy not effected.] — The plaintiffs, underwriters 
in Glasgow, employed there a firm of insurance 
bi’okers to reinsure a ship which was overdue. 
The brokers received information tending to shew 
that the ship, as was the fact, was lost. Without 
communicating this information to the plaintiffs, 
they telegraphed in the plaintiffs’ name to their 
own London agents, stating the rate of insurance 
premium which the plaintiffs were prepared to 
pay. Communications followed between the 
plaintiffs and the London agents, and the Lon- 
don agents, through a firm of London insurance 
brokers, effected a policy of reinsurance at a 
higher rate of premium, which policy was under- 
written hy the defendant : — Held, that the policy 
was void on the ground of concealment of material 
facts by the agents of the assured- lUaekhirn 
V. Vigors (supra) considered. Blachhurn v. 
Hasahi. 57 L. JT., Q. B. 479 ; 21 Q. B. D. 144 ; 
59 L. T. 407 ; 36 W. E. 855 ; 6 Asp, M. C. 326, 

Capture Known to Clerk of Insured.] — An 
insimance was effected in consequence of intelli- 
gence that the ship had been captured, commu- 
nicated to the clerk of the insured, but not 
proved to have been communicated to the 
insured : — Held, that the policy was void. 
Bteioart v. Dunlop^ 4 Bro. P. C. 482. 


2<ith of February effected the policies which 
were sued on ; — Held, first, that the mere fact 
that when the policy was effected there was an 
antecedent average loss, which the captain had 
omitted to communicate to the owner, and the 
owuei-, therefore, could not communicate to the 
underwriter, was not enough to avoid the policy 
altogether. Strihlcy v. Imperial Marine Imu^ 
ranee Co., 45 L. J., Q. B. 396 ; 1 Q. B. D. 507 ; 


that letter before ‘‘ C.” arrived to wait for thirty 
days, in order to give every chance for her 
arrival, and then effect an insurance on the goods. 
The letter was received, and the agent having 
waited more than thirty days, employed a broker 
to effect an insurance, and handed the letter to 
him. The broker told the underwriters when the 
“ 0.” sailed, and when the letter ordering the 
insurance was written, but he did not state when 
it was received, nor the order to wait thirty days 
after the receipt of it before the insurance was 
effected. The “ 0.” never arrived. In an action 
on the policy, no fraud was imputed to the plain- 
tiff ; but several underwriters were called for the 
defendant, who stated that in their opinion the 
matters not communicated were material ; and 
the jury being of opinion that a material part of 
letter had been concealed, found a verdict for 
the defendant : — Held, that the jury was bound 
to find that the part of the letter not communi- 
cated to the uiiderwriters was material, and, 
consequently, the policy was void. Bicliards v. 
Murdoch, 10 B. & G. 527 ; 8 L. J. (O.S.) K. B. 210. 

A ship on an African voyage, the common 
duration of which is several months, and some- 
times extends to twelve months or more, arrived 
on the coast in August, 1799 ; and in February, 
1800, her then commander wrote a letter to his 
owners, mentioning an attack on her at another 
place on the coast by the natives, who killed the 
captain and several of the crew, and wounded 
others ; by means of which and of a fever, the 
crew were reduced to five, and all those sicldy, 
and not a man to be procured at hand ; that they 
had been jilundered of their clothes. See., their 
cabin stores were exhausted, and they did not 
know what to do. A second letter, dated 21st 
April, 1800, from Gaboon river, mentioned their 
arrival there on the 24th March ; that the 
natives, finding them weakly handed, and their 
goods taken from them, did as they pleased ; 
that they had then nine men on board, but their 
provisions run very low ; that he had mentioned 
certain parts of the cargo in his last letter, and 
ex])ected to ship the rest, and to sail at the end 
of the next month. An insurance was effected 
in September, 1800, on the px'oduction of. the last 
letter only, at and from the ship’s arrival at her 
first place of trade on the coast of Africa,” &c. 
Held, sufficient, that the last letter truly stated 
the then condition and circumstances of th^ ship. 


3. KKOWN OOXJESE of P'ROCEBDINa. 

Public or Private Pacts.]— The concealment 
of private facts, not of public facts, or conclu- 
sions from facts, will vacate a policy. ' Carter v. 
Boehm, 1 W. BL 593 ; 3 Burr. 1905. 

Hature of Trade.] — ^An underwriter is bound 
to- know the nature and peculiar circumstances 
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'Of the branches of trade to which the policy 
relates. JVoMe y. Xe/tmivny, 2 Dough olO. 

Underwriters are not entitled to notice of the 
■part of a ship where goods are stowed, whether 
on deck or otherwise. Daaoda v. JEdnmni;, 2 
€hit. 227 : 4 Camp. 142 ; 16 R. R. 763. 

Policy on forty carboys of vitriol ; they were 
“Carefully stowed on deck, but caught fire, and 
were necessarily thrown overboard during the 
voyage. Carboys of vitriol are sometimes stowed 
on the deck, and sometimes bedded in sand in 
the hold, where they are considered safer : — 
Held, that the underwriters w’ere liable, although 
there was no conimiiiii cation to them that the 
carboys were to be stowed on deck. I h. 

Where, on an insiirance on goods from London 
to Jamaica generally, the goods insured were 
destined to a particular plantation in that Island ; 
and the usual course in such a case was for the 
■ship to proceed to an adjoining port, and there 
tranship her cargo into shallops ; but no com- 
munication of this fact wns given to the under- 
writers : — Held, that they were still liable for a 
loss wdiich occurred after such transhipment on 
board the shallops. Stewart v. Bell^ 5 B. k. Aid. 
233 ; 24 li. R. 342. 

According to the usage of the Newfoundland 
trade, when ships arrive on the coast, they are 
■either employed for some time in fishing (called 
banking), or they make an intermediate vojmge 
in the American seas, before beginning to take 
ill their homeward cargo, during which they are 
■protected by a separate policy ; therefore, in 
effecting a policy, “ lost or not lost, at and from 
Newfoundland to a port in Europe,” although 
the ship is to be employed in banking, it is not 
necessary to disclose the fact to the underw-riters, 
.as their risk only commences from the time 
when the banking or intermediate voyage ends, 
;and they are bound to know the nature and 
■circumstances of the branch of trade to which ! 
dhe policy relates. Vallance v. Dewar ^ 1 Camp. ' 
503 ; 10 E. R. 738. 

An insurance on a vessel engaged in the Af rican 
wood and ivory trade, w-ithout stating to the 
■underwriters the fact of her intended mutual 
■or combined trading wfith another ship on the 
.African coast ; such mutual trading was proved 
to have occasionally prevailed in such African 
voyages, but the usage was not so general or 
well known as to render it unnecessary to 
■communicate the fact expressly to the under- 
writers, and the omission to do so was held to 
be fatal to the policies, on the ground that the 
mutual trading varied the risk and altered the 
nature of the voyage. Tennant v. Henderson^ 1 
Dow, 324. 

4. Intelligence at Lloyd’s. 

Necessity of Communicating.] — In ejecting a 
■policy, a circumstance of intelligence in Lloyd’s 
lists need not he communicated to the under- 
writers, however important it may be to the 
■computation of the risk ; for it is to be presumed 
within their knowledge, and to he taken into 
.account. Frlere v, Woodlumse^ Holt, 572 ; 17 
B. R. 6S9, 679. And see 31' Andrew v. Dell, 1 Esp. 
.373 : Prondfoot v. A/ontefiare, ante, col. 1186. 

■ In an action on a policy, Lloyd’s shipping list 
iS' admissible against the underwriter, without 
proof of his having seen it, and is prim^ facie 
■evidence of the time of sailing. But where there 
was a concealment by the insurer of material 
' iacts, and an allegation of facts which were 


untrue, viz. as to the time of sailing, and the 
underwriter had acted thereon, wfithout, in fact, 
seeing the list at Lloyd’s :—Held, that the under- 
writer uras not bound thereby, and that the 
judge ought to point out to the "jury, as material, 
such concealment and misrepresentation. Jfack- 
■hitosh Y, Marshall, ll M. & W. 116: 12 L. J., 
■Ex. 337. ■, ■■;■■:,- 

Where it •was known at Lloyd’s that the 
“Sophia” of Bristol was at sea without convoy, 
and the broker incpiired of the plaintiff at 
Bristol, whether that was the ship insured, and 
tvas informed it was, and that the plaintiff sup- 
posed she had been prevented by adverse winds 
from joining convoy at Falmouth, hut the broker 
got the policy altered without disci o.sing this 
answer to the underwriters : — Held, that this con- 
cealment vacated the policy, Sawtell v. Lowdon, 
5 Taunt. 359 ; 1 Marsh. 99. 

Private Intelligence.] — The announce- 
ment in the foreign lists filed at Lloyd's of the 
.sailing of a ship out of the port from which she 
is insured, does not, where such communication 
is material, dispense -with the assured’.s dis- 
closing a letter received from his captain before 
the policy is effected, announcing the day 
of his intended departure. Dlton v. Larkins^ 
8 Bing. 198 ; 1 M. & Scott, 323 ; 5 Car. k P, 86, 
385.. ■ , ' . 

Two prizes being carried into Liverpool, the 
captor gave orders to effect an insurance on 
them in London. One of the prizes arriving on 
Sunday, the owner sent a despatch to his agent 
in London, stating that fact, and expressing 
fears as to the other ship. The express reached 
the broker on Tuesday, and on that day an entry 
was made at Lloyd’s of the arri%^al of the vessel 
at Liverpool. On Wednesday the captor’s agent 
effected an insurance on the other vessel, at a 
premium of fifty guineas per cent., without 
communicating to the underwriters the fact of 
the express : — Held, that this was not a conceal- 
ment which vitiated the policy. Co'mt v. 3£ar- 
tinean^ 3 Dough 161. 

L. was accustomed to insure at Lloyd’s upon 
floating policies quantities of cochineal shipped 
for him from the Canaries ; he declared the name 
of the ship upon receipt of each bill of lading. 
He received information that a large quantity 
would be shipped in the “ Candida,” and by 
the same mail an anonymous letter reached 
Lloyd’s containing a statement that the owners 
intended to lose that ship on her next voyage, in 
order to make the underwriters pay. A notice 
of this letter was openly affixed to a board at 
Lloyd’s ; and L. was aware of the contents of 
the letter, but considered them unworthy of 
credit. At this time L. reasonably expected 
that the bills of lading by tlie “ Candida ” would 
be the next to he declared by him, and in that 
case they would be covered by policies previously 
made. ' He entered into the policy sued upon 
without communicating to the underwriter his 
intelligence of a cargo to be shipped by the 
“ Candida,” or. the contents of the anonymous 
letter. By accident the bills of lading of the 
“ Candida” came to L. after those of later ship- 
ments, and this policy -was declared upon , the 
“ Candida ” Held, in an action to recover for 
a total loss of part of the cochineal which had 
been jettisoned from the “ Candida,” that he had 
been guilty of a concealment which invalidated 
the policy. Dmgh v. Adorns^ 26 L.T. 566 ; 1 Asp. 
M. 0,147. ■ 
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for. Bix'JnvitJiY.SydchotJuini, 1 Camp. IW ; 10 
5. State and Condition oe Ship and E. E, 652. 

Caego, Overloading — Biscliarge.] — A >sliip insured at 

0roundi3ig of SMp.] — plaintiff, as agent for and from a port sailed on her voyage in an imsea- 
ihe owners, who were foi'eigners, of a steamer, worthy state, in consequence of having a greater 
insured her for twelve months, beginning from the cargo * than she could safely carry; the defect 
21st of January, 1857, through H., an insurance was discovered before any loss accrued ; and part 
broker. On the 15th January, 1857, H. applied of the cargo was discharged, and a loss subse- 
to the defendant to become the insurer. On the quently accrued in no degree attri]>iitable to her 
same day the plaintiff received a letter from the having" been overladen in the early part of her 
master, stating that she had been aground, had voyage : — Held, that the underwriters were liable' 
received some heavy blows, and had made her way for such loss, Tr<?b’ y. A?)er(ler}t, 2 B. A Aid. 
in a sinking state into the port of C. This letter 820 : 20 E. E. 450. 

the plaintiff communicated to H. the same day. The vessel having sailed and put back to the 
but H. did not communicate it to the defendant. Downs, and then sailed again, and laboured and 
On the 22nd January the defendant wrote to H. strained much from being overloaded, and then 
' saying, having heard that the ship had been on put back a second time ; and upon an ai)plication 
shore, he considered his risk did not commence to the underwriters for liberty for tlie ship to go 
until she had been surveyed and repaired. To into port to discharge part of her cargo, it was- 
this letter no reply was made by H. ; but H., only communicated to them that the ship was 
having been debited for the whole premium in too"deep in the water : — Held, that as the sub- 
the books of the defendant, remained so debited sequent loss had not in any degree arisen from 
till after the loss, which took place on the 9th her having so strained and" laboured, the com-. 
Octobei*, 1857 : — Held, first that the concealment munication of that fact was immaterial, and that 
of the fact of the ship having been aground was tlie communication made was quite sufficient, 
the concealment of a material fact, and vitiated Jb. 
the policy- y. Thor7iton, 6 H. klA. 14:0 ; „ « 

30 L. J., Ex. 69 ; 6 Jar. (N.s.) lO'SO ; 2 L. T. 571 : l^ature of Cargo— Bad Stowage,]— As a policy 

8 W^E. 615 Ex. Ch. ^ avoided, by unseaworthiness, 

h'Ai. secondly’ that there was no waiver, by caused either by overloading or bad stowage,, 
the defendant, of this, nor any evidence of 'the tending to increase the danger or difficulty of 
parties having entered into a new contract of navigation, and so to^ enhance the rate of pre-* 

insurance, commencing from the date of the 22nd the not mentioning the natiu'e of the 

January. Ih. " cargo, if the proportion of dead weight in it 

must lead to bad stowage, may be such a conceal- ■ 
Age of Ship.]-~If a representation is made by ment as will vitiate the policy. But it will not 
the assured to an underwriter, however honestly he so if the underwriter knew, or liad reason tO' 
or innocently, that a ship is new when in fact she believe, that the cargo would include some pro- 
2S old, a policy on goods on board of her made bv portion of dead weight, and the agent of the 
him will be vitiated, for the age of the vessel assured, when he effected the insurance, did not 
must be material in considering the premium, know what proportion. Foley y. TaJjoi%2F. 
IimklesY.Paelfie Fire and Marine Insurance Co., j h68. 

41 L. J., Q. B. 190 ; L. E. 7 Q. B. 517 ; 26 L. T. i j. icr n mi 

738 ; 21 W. R. 22 ; 1 Asp. M. G. 330-Es. Ch. — Defaration of Name of Ship.j-The 

contract of an underwriter who subscribes a. 

n Tt^i , J. . policy on goods by ship or ships to be declared 

Seaworthmess.j-Wbateyer terms an mgre- thathe wiU inSure £ny goods of the descrip- 
dient mseaworthmess need notbechsolosedby 

the assured to the underwriter unless mfoma- the desoriptioii in the policy to 

tion pontile subject is partieuarly called for, ^ elects to apply the policy; 

and then the assui-ed must fully disclose what he the object of the declaration of the vessel's naA 

^ is to identify the particular adventure, aii<l the 
ssnn n, -.5 ■ , / ja. rt. odb, assent of the underwriter is not required to th.c 

n . V . . . declaration, for he has no option to reject any 

Hew Hetallmg.] — A shipowner stated in a vessel which the assured may select. lonides y.. 
proposal for insurance that his ship had been Pacific Fire and jMarlne Insurance Co., 41 L. J.. 
last metalled in 1867. The bottom was then 190 ; L. E 7 Q. B. 517 ; 2G L T. 7S8 * 21 

overhauled, and new metal put where required : -^7. ± 22 ■ 1 Asp. M. 0. 880. 'Scc ante, coi. lOM, 
Held, that he had not made a material mis- jf the description in the policy designates the 
statement so as to viHate the policy. Alexander subject with sufficient certainty, or suggests the 
Y. Lampyell, 41 L. J,, Ch. ^^78 ; 21 B. T. 25. means of doing it, a mistake as to the name of' 
E. C>, 27 HI. 462; 1 Ago. M. G. 44'7, post, the ship or as to other particulars, will not annul 
col. 1357. Eeversed by L.JJ., on another point, the contract, and a mistake in the name of the 
^ vessel, which does not prejudice the underwriter, 

Delay for Eepaxrs.j — If the owner of a ship Joes not defeat the policy. Ib. 
receives a letter from the captain, written on 

her arrival at a foreign port, giving such an Hame of SMp uncertain — Usage at 

account of her as to' render it probable that she Lloyd^s,] — When an assured expects, but is not 
, must remain there for the purpose' of being certain, that goods will come by a particular ship, 

' ■ repaired, beyond the time that would be neces- the name of such ship is not a material fact the 
^ sary for her to take in her cargo this letter need non-disclosure of which prevents the policy from 
• not be communicated to the underwriters, in attaching nor in such a case is there any usage 
effecting a policy of insurance '.upon her, at and of underwriters at Ll05Trs coinpellirtg the assured 
from the foreign port to.ap'ortin^lngkna, unless to disclose it. Knight v. Cotesworth, 1 Cab. k E,- 
k,' intbrmatipn on the suh|eetis.p^icukTly- called 48. - ^ ‘ 
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himself by the principles ami calculations on 
which nndenvriters in practice act. When, 
therefore, in an action on a policy of marine 
insurance, it appeared that goods had been 
insured at a value very greatly over their real 
value, without disclosing the over- valuation to 
the underwriter j and it was proved that under- 
writers do, in practice, act on the principle that 
it is material to take into consideration whether 
the over- valuation is so great as to make the risk 
speculative :-~Held, that this pi-actice is rational ; 
and that it was proper to leave to the jury, 
whether the valuation was so excessive, and 
whether it was material to the underwriter to 
know of such over- valuation. Itmklesv. Pendei^^ 
13 L. J., Q. B. 227 ; L. E. 9 Q. B. 531 ; 30 L. T. 
547 ; 22 W. E. SS4 ; 2 Asp. C. 26G. 

G-oods Shipped after Clearance.] — It is no 
objection to the assured on goods recovering for 
a loss by a peril witliin the policy, that after the 
captain had obtained his manifest and custom- 
house clearances, as required by 13 & 14 Car. 2, 
c. 11, s, 3, goods of the assured wei’e put on boartl 
by tile packer, who had previously made ail the 
necessary entries at the custom-house. Carmthers 
V. Gray, 15 East, 35 ; 3 Camp. 142. 

Cotton on Beck— Damaged Cotton — Conceal- 
ment.]— The plaintiffs, who had insui’ed a pargo 
of damaged cotton, re-insured the same with the 
defendant, but did not inform him that it was 
damaged cotton. The slip contained the terms, 

“ cotton on deck, f. p. a. &:c., including jettison 
and washing overboard.” When the policy of 
re-insurance was tendered to the defendant for 
signature it differed from the slip, for, instead of 
the words ‘‘f. p. a. and c.,” &c., it was “f. p. a. 
&;c., as in original policy,” and in that policy the 
risk was described as “ f. p. a., but including risk 
of jettison and washing overboard”; but he 
signed it without inquiry or objection. The 
quantity of cotton insured* “ on deck ” amounted 
to 7,500f.: — Held, that the instructions being to 
insure such a quantity on deck ” clearly 
shewed that it was damaged cotton, and that, 
under the circumstances, there was no conceal- 
ment ; also, that, although an attempt had been 
made to establish that the course of business was 
to say that cotton was damaged, no such course 
of business was established. Pritiah mul Foreign 
Marine Iimivanm Co. v. Stnrqe, 77 L. T, 208 ; 8 
Asp. M. C. 303. 


Materiality of Misstatement.]- 

-an agent of 
ship misrepresented the nature of the cargo she 
was to carry, but 
policy, and it did 
writer was 
to accept the risk 
warranted in firidin 
was not material, i 
policy. FH/tn v. 
ff93 ; 11. & M. 307 

Contrahand,]— i! 
against contraband. 

■of artillery harness, 
war between the United States of America and 
the Confederate States, with the intention of 
sending them on " 

Confederate States 
contraband of war, and the whole insurance void. 
Seymmir v. London and Provincial Marine Inmr- 
ance Co., 41 L. J., C. P. 193 ; 27 L. T. 417; 1 
Asp. M. C. 423. 

An insurance was effected on goods at a pre- 
mium of ten guineas per cent., to return 5 per 
•cent, for convoy and arrival. The assmed con- 
cealed from the underwriter that the vessel was 
to be a running ship, although he was aware of 
it ; — Held, that this was a concealment of a fact 
material to the risk, and avoided the policy. 
Fedd Y.IIarveg, 4: \ 16 E. E. 38. 

Cargo to he Shipped — Anonymous Letter.]— 
L. was accustomed to insure at Lloyd’s upon 
■floating policies quantities of cochineal shipped 
for him from tlie Canaries ; he declared the name 
-of the ship upon receipt of each bill of lading. 
He received information that a large quantity 
would be shipped in the Caudida,” and by the 
same mail an anonymous letter reached Lloyd’s, 
•containing a statement that the owners intended 
to lose that ship on her next voyage in order to 
make the underwriters pay. A notice of this 
letter was openly affixed to a board at Lloyd’s ; 
.and L. was aware of the contents of the letter, 
but considered them unworthy of credit. At 
this time L. reasonably expected that the bills 
•of lading by the ** CamUda ” would be the next to 
be declare(l by him, and in that case they would 
be covered by policies i)reviously made. He 
■entered into the policy sued upo]i without com- 
municating to the uiMlerwriter his intelligence 
•of a cargo to be shipped by the “ Candida,” or the 
•contents of the anonymous letter. By accident 
the bills of lading of the “ Candida” came to L. 
.after those of later shipments, and this policy 
was declared upon the “Candida’": — Held, in an 
.action to recover for a total loss of part of the 
■cociiineal which had been jettisoned from the 

Candida,” that he liatl been guilty of a conceal- 
ment which invalidated the pf)licy. Leigh v. 
Adamr, 25 L. T. 566 : 1 Asp. M. G. 147. 

Beck Cargo.] — In an action upon a policy the 


■Where 

a shipowner effecting a policy on a 

his was not inserted in the 
i.ot appear that the undeiv 
induced by the misrepresentation 
-Held, that the jury was 
_ that the misrepresentation 
and that it did not vitiate the 
Headlam, or Tohm, 9 B. & C, 
' ; 31 E, E. 739. 

A polic}^ contained a warranty 
Part of the goods consisted 
and were shipped during the 


)m a neutral port to the 
■Held, that such goods were 


6, Time of Sailixo. 

Duty to Disclose.] — The time of a ship’s sail- 
ing is not, in general, a circumstance necessary 
to*' be communicated to the underwriters, except 
in the case of a missing ship. Foleii v. Moline, 
I Marsh. 117 ; 5 Taunt. 430 ; 15 E. E. 541. 

it is not necessary to disclose to the under- 
writers on a policy at and from London, whether 
the ship has sailed or not. Fort v. Lenu 3 Taunt. 
381 ; 12 E. E. 670. 

Where a vessel has been a long time at sea, it 
is a fraudulent concealment if that circumstance 
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from the same place, either before or at the same Esp. 378. And see Frkre v. Woodliouse^ Holt,, 
time as his own, unless he knows of something 572 ; 17 E. K. 679. 

ttdZi. Co^-ioation. as to.J-Apolicy wa. efiectcd 

Where a ship had sailed from Elsineur on her fting a letter received by them the day before, 
voyage home sis hours before the owner, who hut dated the BOth Kovember, mformiiig ^heni 
followed in another vessel on the same day, and 5^® captain would sail the next t aj , and 
having met with rough weather in his passage, 

aiTived first, and then caused an insurance to be effect the msmanoc es low a» possi jle . Held,, 
effected on his own ship :-Held, that the cii- a inaterml concealment, though the .su 
cumstanoes were material to be communicated ™ 

to the underwriter, and that it was not sufficient ^ ’ ? J' 

to state merelv that the ship insmed “was all concealment of letters, s ating that the 

weU at Elsineur on the aetlT July,” the day of ’^®ssel is about to .sail next month, is a material 
her sailing. Jurh/ v. dmith, 1 B. & Aid. 6721 19 

E E 4r? ' Wdkmii07i, 8 Hough 41 ; 1 Hougl. 30f>, n. 

''in'eflecting a policy on the 8th of January at ^ plaiutiSs effected a Poljoy on wines, 

Whitehaven, on a, ship at and from Baibados to f«>m Oporto to London, on the 12th November, 
Liverpool, a broker’s letter w'as produced, stating possession of two. 

that the ship insured was not coppemd, but a f 

slow sailer ; was expected to have sailed on the which, dated 11th October, stated ftus, 

28th November; Md that the “Barton,” a “ we are loading the wines on the " btag^ Cap- 
coppered vessel and very fleet, which had sailed ‘am \\ heatley, who intends to sail after to-mor- 
on the 21th from Barbados, had arrived on the row : the other, dated the loth October, enclosed 
5th January ; but no notice was taken of the “'e of lading which w'ere hlled up --with 
“Agreeable,” another coppered and fleet vessel, convoy ; which letter the plamMs did not oom- 
whioh sailed 29th November, having also arrived “nnicate to the underwnters Hold, tlmt it was. 
on the same day as the “ Barton.” After verdict Bfidfjes y. Munter, 1 

for the plaintiff, the court refused to grant anew E._E. 8b0. , 

trial on the ground of concealment. Littledale ejecting an insurance the shipowner s cor- 
V. Dixon, I Bos. & P. (N.n.) 151 ; 8 E. R. 774. respondent shewed the ^underwriter a letter 

Two prizes being carried into Liverpool, the written by the shipo\\mer 3 agent abroad, stating 
captor gave orders to effect an insurance on them would sail from Nas&mi for the 

in London. One of the prizes arriving on Sun- 

day, the owner sent a despatch to his agent in May 11 di she was cap toed : 

London, stating that fact and expressing fears as statement iii the better was 

to the other ship. The express reached the material to the risk and po^sitive, and that, not 
broker on Tuesday, and on that day an entry was 1 pohc} . Derumtoun v. 

made at Lloyds’ of the arrival of the vessel at djzUie, 8 bligli, ^0^, 

Livopool. bn Wednesday the captor’s agent Beady to Sail-Ship had Sailed.l-The broker’s 
effected an msurance on the other yc.s.sel at a ij^struotions stated the ship to bo ready to sail 
preniium of hftv guineas per cent without com- December 24th. The broker represented the 
munioating to the underwriters the fact of the 

express i-Held that this was^not a concealment December 23ra .—Held, to be a material misre- 
which yi lated the policy. Court v. Jlartviieuu, presentation. FiUu v. -utter. 1 Park, Ins. 
JDoiigl. 161. (8th ed.) 414. 

A policy on a ship called the “ King George, ^ ^ 

at and from Malaga to London, warranted to sail Wrong Statement as to Sailing.] — ^A letter 
on the 10th of October, was eifected on the ordof received stated that the ship sailed from Jamaica 
Kovember following. The insurer communicated on the 24th November. The agent afterwards, 
to the underwTiters that the “ King George” and insured the ship, stating that she sailed in 
another vessel called the “ E'ruiter,” both sailed December : — Held, fraudulent ; verdict for under- 
for Malaga on the 10th of October, and the writer. Moberts v. Founemm, 1 Park, Ins. (8tli 
underwriters knew that the “ Fruiter ” had ed.) 405. 

arrived at London some days before ; but the The assured, knowing that his ship had sailed 

insurer knew also that the captain of the from the coast of Africa on a certain day, stated 

“ Fruiter ” had seen the “ King George ” off that she was on the coast on that day, and nothing 
Oporto on the 21st October, wffien they had as to her sailing : — 'Field, that this wiis a material 

parted company by reason of a gale coming on ; concealment and avoided the policy. 

and this fact he did not communicate to the v. Shoolbred, 1 .Park, Ins. (8th ed.) 418. 
underwriters. The “ King George ” w^'as lost in 

entrance of the Channel on the Ship’s Name, wheis' ik Hakges. 

2oth October. In an action on the policy, the 

jury having found for the plaintiff, and that the Kot stating.] — If a ship is advertised to be in 
fact not coxnnninicated w^as not a material one, danger, and the insurer effects a policy on ship 
the court granted a new trial, Westhiry v. or ships, knowing that the ship in danger i& 
Abe^rlein, 2 M. & W. 267 ; M. & 'H. 49 ; 6 L. J., one of them, without stating the ships’ nameSy 
Ex, 88 ; 1 Jur. 201. . this is a concealment wffiich avoids the policy, 

If it appears that a plaintiff did not intend to although the rumour w^as false. Zpick- v. 
insure until he believed her to be missing, and Hamilton, 8 Taunt. 37 ; 12 R. R. 591. 
then not until another, ship wffiich had sailed at An insurance was effected on goods on board 
the same time had arrived in safetyj the ,cohoeaL ship or ships from the Canary Islands to London., 
ment of, this fact is fatal. M^AndTmosi^HaU^ 1 and at the time the assured’s agent, who effected 
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the policy, knew that one of the ship or ships ! had to return to Buenos ilyres to obtain a clear- 
was named the “ President” ; and at the same time ance. There was no artificial port, but only a 
there was a paper of commimication stuck up at roadstead protected by natural headlands forming 
Lloyd's., that “ the ‘ Howard,’ Marsh, arrived ofi a kind of bay, L. was unknown in ISBl to 
Dover from Teneriffe ; sailed 24th nit. ; on the underwriters as a place of loading ; and if under- 
27th off the Salvages, fell in with the ‘ President,’ writers, on a policy as above, had been informed 
Owens, from Lanzarette, deep and leaky” ; but that the vessel was going to load there they 
the agent did not communicate his knowledge of would have required a higher premium than the 
the ship’s name to the undeiavriters : — Held, sum charged. The vessel went from Buenos 
that the policy’’ was thereby avoided, though the Ayres to , L., but being unable to get cargo, she 
intelligence afterwards turned out to be false, left that place to return to Buenos xVyres, and 
Lynch v. Dunsford^ 14 East, 494 ; 13 Ik B. 295. was lost on her way thither : — Held, that tlie 

non-communication of the fact that the vessel 

Underwriter’s Means of Identifying.]— to L. to complete her cargo was a 

During the American war of 1803-4, the concealmcmt of a material fact, which vitiated 
‘•Georgia” scre^v steamer obtained notoriety as a the policy Held, also, that L. was a port of 
cruiser in the service of the Confederate States ; fading within the policy. Harrower v. L/nt- 
in May, 1804, she put into Liverpool, where she ohimon, 10 B. & 8. 409 ; 39 L. J.. Q. B. 229 ; 

was dismantled, and this was also a subject of jl. 5 Q. B. 584 ; 22 L. T, 684 Ex. Ch. 

public notoriety, and, as such, known to the Heversiiml? W. B. 731. 

defendant, an underwriter at Lloyd’s ; at Liver- gy a charterpartv it* was agreed that a ship 
pool she was bought by the plaintiff at public then being at M. V., should proceed to F., and 
auction, and converted by him into a merchant thence to S. C., where she was to load a complete 
vessel. In August, 1804, the plaintiff, through ^argo, and then proceed to E. ; 250L per month 
his broker in London, effected with the defendant for 'freight, to be paid thus : 2507., one month’s 
an insurance of the vessel for six months. The freight, at F., and balance on delivery of the 
particulars furnished by the plaintiff were, eargm at port of discharge. The vessel sailed, 

“ Georgia,” s.s., chartered on a voyage from ^nd 2507. was paid. 8he arrived at S. G., but, 
Liverpool to Lisbon and the Portuguese settle- instead of proceeding to E., returned to M. V. 
ments on the west coast of Africa and back. The policy was effected, by which 4507., freight 
vessel sailed from Liverpool, and was imme- advanced, was insured on the voyage from M. V. 
diately captured by a frigate of the United to H. A second charterparty was entered into 
States. In an action on the policy to recover for ^yhiigt the vessel was still at M. V., by which she 
the loss, the defendant set up as a defence the ^^ras to proceed to H. with the cargo then on 
concealment of the fact that the “ Georgia ” board, a part of which she brought "from S. C. ; 
proposed for insurance was the late Confederate freight 2507. per month, allowing a “ deduction 
war steamer, and therefore liable to capture by 2507., which the captain has already received 
the United States. The jury found that the account of the charter.” The first charter- 
defendant was not aware that the “ Georgia ” party was not expressly cancelled or annulled, 
which he was insuring was the Confederate xh^ ship sailed and was lost. At the time of 
steamer, hut that he had, at the time of under- effecting the policy, nothing was said as to the 
writing, abundant means of identifying the ship vessel having been to 8. C. Held, that it was 
from his previous knowledge coupled with the competent for the parties to enter into the second 
particulars given by the plaintiff ; — Held, that charterparty, and that there was no misrepre- 
the defendant was entitled to the verdict, gentation or concealment. LJUis^ v. Lafone, 8 
Bates V. Ileioltt^ 36 L. J., Q. B. 282 ; L. B. 2 }5x. 54{) ; 22L. J., Ex. 124; 17 Jur, 213 ; 1 W. B. 
Q. B. 595 ; 15 W. 11. 1X72. 200— Ex, Ch. 

^ -r 9 Commencement of Hostilities. 

8. Poet oe Place of Sailing- or Loading. i ^ 

Common Knowledge.] — It an insurance is made 

The concealment of the true port of loading before the commencement of hostilities, but when 
will vitiate a policy. Jlodysoa y. Blehardson, everybody expects a w^ar immediately, the insured 
1 W. Bl. -463. ^ is not bound to give the underwriters notice, 

If a ship is insured at and from a certain place, though the ship does not sail till after the war 
where in fact she is not at the time, but arrives takes place, and the underwTiter is liable in case 
there after some interval (but the fact is not of a capture. Blanche or Blanch co y. ^F letcher ^ 
communicated to the underwriters, who do not 1 Dough 251 ; 1 Park, Ins. (8th ed.) 360. 
call for information on the subject), it is a ques- isfationality of Assured.]— On a policy effected 
tion for the jury, whether the delay which after a declaration of war by America, bitt before 
intervened materially varied the risk. Hull v. known in this country, where it %vas not 

Cooper, 14 East, 479 ; 13 B. B, 287. stated in the policy, nor communicated to the 

The owners, in 1861, effected with an under- -tinder writer, that the assured was an American 
writer a policy on bone and bone ash on board a g^bject, and the loss happened in consequence of 
vessel, at and from Buenos Ayres and port or ^ seizure by that government, for a forfeiture for 
portsof loading in the province of Buenos Ayres, breach of their non-importation act Held, 
to port or ports of call and discharge in the undei* writers were not liable, and that 

United Kingdom. The assured knew, at that actioii could be maintained, even after the 
time, that the vessel was going from Buenos termination of the war. Camphell v, Imie,% 4 
Ayres to L., a port in the province, to complete ^ ^ ^23 ; 23 B. B. 238. 

her cargo ; but this fact was not communicated . 

to the underwriter, and he did not know that L. Special Information,] — The assured, on a 
was a port in the province. L. was a place where policy at and from Biga, were in the possession 
a trade in hides, hone and bone ashes was carried of a letter from their correspondent there, stating 
on between that place and Buenos Ayres ; but that an order , tot ■ sending the papers of all 
vessels could not clear from L. to Europe, but ships arriving ht .'that > port ^ to Petersburgh^ had 



kite-’.;. 


papers of the ship insured had been sent to ; as to the materiality of the sii|)])]'essed jacts was 
Petersburgh accordingly, and expressing con- | not admissible. C(im.^l)ellY. Itiahards.bJ^, Xd. 
siderable "apprehensions for her safety. This I 840 ; 2 N. <S: M. 542 ; 2 L. J,, K. B. 204, 
letter was not communicated to the under- 1 The opinion of one conversant with insurance 
writers : but the broker informed them of the I business as to the materiality of facts not corn- 
fact of the ship’s papers having been sent to mnnicated to underwriter with regard to the 
Petersburgh : — Held, that the policy was not 1 amount of the premium is admissible in evidence, 
vitiated on the ground of concealment, by the I Berthon. v. Lomjhinan^ 2 Stark. 258. 

non-communicatiuii of the letter. Belly, Bell'. ^ ^ t mi ^ • i-i n 

2 Gamp 479 • 11 B. B 769 Question for 3^ury. j— riie materiality of the 

^ ’ • • • I p^telligeiice or rumours, which the assured is 

10. Tee, ATS OF Iksurance. 1 charged with having suppressed, is a question 

A LoBdon merchant, insnring at Leith, repre- i jyyqf ephe circumetancos of the case, 

seated (contrary to fact) that he had done | y. M^mloch.. supra. 

.some insm-ancesat Lloyd’s upon the same voyage, Onus.)— In an action on a policy on a ship, 
at the same premium given to the Leith under- , aefendant pleads, that, at the time of 

writers, who (not being weU acquainted with the . , making the policy, the plaintiff wrongfullv con- 
nature of the risk themselves) subscribed the cealed material ficts and information, the defen- 
pohey from their conticleuce in the skill and ,i, ant is bound to prove all the alleeations in the 
judgment of the London underwriters Held, 14 L. J., 

that this was a fraud which vitiated the policy, 901 . (j 353 

though the misrepresentation was not such as that'tlie facts were material, and 

affected^ the nature of the risk. SihVald v. Hill, ■ to the assured, slight evidence of non- 

2 Bow, 263 ; 14 Ft. B. 160. ; communication to the underwriter will’ shift the 

11 Proof i pi’oof. IIj. 
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the ship, a slave ship, was not certificated in 
accordance with 31 G-eo, 3, c. od, s. 7. Isoiisuit 
upon proof of want of certificate. Fanner y. 
Lefjfj. 7 Term Eep. 186- 

Voyage legal by licence — Espiration of I 
Licence before Voyage ended.] — Insurance on 
voyage made legal by licence: — lield, valid, 
although the time specified in the licence had 
expired. Schroeder \\ TaiiXy l“) East, 52 ; 13 
E, .E. 758, n. ; 

Licence to G- F. & Co. of London, merchants, 
on behalf of themselves and others to export on 
board a ship named, bearing any flag exce]_)t the 
French, to a hostile port and to import from 
thence specified goods, notwithstanding all the 
documents may represent the ship to he destined 
to a neutral or hostile port, and to whomsoever 
such property may appear to belong authorises 
an enemy, subject of the hostile country to 
which the ship is licensed legally to export from 
London, and insurance on such a voyage by 
his agent here is lawful, and recovery may be 
had on the policy for a loss occasioned by the 
act of the trader’s own state. FVnidt v. Scotty 
FUndf V. Cvohiti, 5 Taunt. 671 ; 15 II. E. 615. 

Licence to export to Baltic though not 
legalising exportation of goods of linssian 
enemies afterwards seized by the Eussian 
government, enables plaintiff to recover on 
policy in respect of goods exported by himself 
and neutrals. Hagedorn v. Bazeft, 2 M. & vS. lUU. 

Licence to export, a certain proportion of the 
good.s to be Bntish : — Held, that exportation of a 
majority of Spanish goods was in fi’aud of the 
licence. Gordon v. Vaughan, 12 East, 302, note. 

Licence ap}>licd to ship and voyage sufficient 
proof of legality without connecting it with 
plaintiff. Butler v. A llnutt, 1 Stark. 223. . 

Where a ship, bound to Cagliari, with liberty 
to touch, unload, an<l load at Gibraltar, sailed 
with a licence to Gibraltar only, arrived there, 
and departed without obtaining an extension of 
the licence from the person authorised to grant 
licences at Gibraltar : — Held, that an insurance 
on goods from London to Cagliari was void, 
Barig v. Keioton, 2 IMarsh. 252 ; 6 Taunt. 54-4. 

A. ship was iiermitted* by a licence to proceed 
from JD. to L., and thence to B., there to load to 
the port of destination from which she departed. 
The vessel proceeded on her voyage from D. to 
L., and from L. to B. : — Held, that she was not 
protected by the licence on a further voyage 
fj-om B. to L. Brerth v. Tnttno, 1 B. & Aid. 
142 ; 1 Stark. 508. 

Action on policy on gunpowder at and from 
London to Pernambuco. A licence to export 
gunpowder had been granted to A.. B., the niami- 
facturer, upon condition that the exporter should 
give certain security. A. B. sold the gunpowder 
to G. D,, and contracted to deliver it on board 
ship : — Held, that the licence was not complied 
with by A. B. giving the security mentioned, and 
that the plaintiff could not recover on the policy. 
Camelo v. Britten, 4 B. & Aid. 184. 

Licence to Trade — Wrong* Description of 
Grantee.] — A wrong description of the person 


Voyage legal in Commencement may be legal 
after Licence Expired.] — A voyage legal in its 
commencement by a licence for four months 
which expire during the voyage may be legal 
throughout, if by special circumstances the 
voyage is protracted ; but the assiii’ed must 
in-ove the special circumstances. Zeerln v. 
Corinae, 4 Taunt. 483, n. 


Licence obtained by Fraud.] — An admiralty 
licence obtained for a ship to sail without 
convoy, describing her as bound on a voyage to 
Gibraltar, when in fact she sailed hence with 
instructions to make the best of her way direct 
to Palermo, without touching at Gibraltar, unless 
ordered into the bay by any cruisers which she 
might meet in passing by it, is fraudulent and 
void, and will not legalise an insurance by the 
charterer of such ship sailing without convoy^ 
upon goods put on board and insured from hence 
to Palermo, with liberty to proceed to any ports 
to seek convov. Ingham v. Agnow, 15 East. 517 ; 
13R. E. 516.^ 


Plaintiff an Alien Enemy.] — Action on ship- 
policy ; plea that plaintiff is an alien enemy ; 
replication that plaintiff is resident in the country 
by the king’s licence. The replication is not 
supported by proof of a licence during peace to 
trade to a foreign country and hack to England, 
war having broken out before the end of the 
voyage, and the plaintiff went about in this 
country without molestation. Boulton v. Bohree^ 
2 Gamp. 162. 


Trading with Enemy.] — The plaintiff, a British 
born subject, domiciled in America, effected a 
policy on ship freight and goods from Yirginia to- 
any Baltic port. The ship was captured on her 
voyage to Elsinore, in Denmark, then in amity 
with America, hut at war with England : — 
Held, that the plaintiff could recover. Bell v. 
Bml Bell v. Buller, 1 M. & B. 726 ; 14 K. E. 



of the assured, unless it appeared that the agent passport on board, verified in the maimer stated 
had authority from his principal for this purpose, in the sentence, was only a circumstance to shew 
Chrdair^ v. Almdt, 8 Camp. 497. that the ship carried simulated papers ; even if 

And it was necessary to prove that it happened such a passport was required by any treaty 
with the privity of the owner. Metcalf y. Parry ^ between the United States and Denmarls:, which 
4 Camp. 125 ; 15 R. 11. 784. did not appear ; and consequently, that the loss 

Every person who shipiped goods on board a was attributable to a cause Avhich the under- 
vessel which sailed without convoy, did it at his writer had sanctioned by the leave to carry 
own peril of her having a sufficient licence for simulated papers ; and not from the ship’s not 
the whole of the voyage, without which all insur- being properly documented, as an American ship, 
ances on his goods were void, by 43 Geo. 8, c. 57. for which the assured, as owner of the ship, as- 
Wavnliouse v. Coicie^ 4 Taunt, 178. well as of the goods insured, would have been 

In order to shew that a voyage without convo 3 '' answerable ; neither was the condemnation bad, 
from a foreign port was illegal, it was incumbent on the ground that the papers had not been 
on the underwriter to prove that there was con- properly simulated, so as to attribute the loss to 
■woy occasionally appointed from that port, or the mere negligence of the assured in the mode 
some one resident there authorised to grant of exercising the liberty reserved to them, sup- 
licences to sail without convoy. Waite v. Atty^ posing that would have varied the case. Bell v, 

4 Taunt. 493 ; 13 R. R. dflO. Brorafield, 15 East, 3(54. 

Policy on ships and goods at and from London 
Omission to Sign Manifest.] — Omission to sign to any ports in the Baltic, with liberty to carry 
manifest in accordance with 26 Geo. 3, c. 40, s. 1, simulated papers and clearances, and until safely 
held to make the whole voyage illegal. Pvearcl warehoused in the warehouses of the consignees, 
V. Baicmn^ Marsh. Ins. (4th ed.) 136. at the port of discharge, at forty guineas per 

cent, premium ; — Held, that the underwriter 
BreachofEevenne Laws of Foreign Country.] was liable for a loss arising from confiscation 
— xi voyage is not illegal because it infringes the by the Prussian government, notwithstanding 
revenue laws of the foreign country. Per Mans- the persons in whom the interest was averred 
field, G.J. Lerer v. PletcJier. 1 Park, Ins. (8th were Prussian subjects, Prussia not being at war 
ed.) 506. with this country ; it being found that, at the 

And see XlII. Peemiums, 1. Return of, post, time of effecting the policy, all direct commerce 
cols. 1803, seq. between this country and the ports in the Baltic 

was prohibited by the powers possessing ports 
2 Simulated Papers there; but that, notwithstanding, an extensive 

course of commerce was carried on behveen this 
Leave to Carry.] — X ship not having leave to country and those parts by means of simulated 
carry simulated papers, although without such papers and clearances, \vhich was well known to 
she would certainly have been seized and con- all descriptions of persons, such as plaiiitifis and 
demned as coming from an enemy’s country, the defendants. Simeon v. Bazett^ 2 M. & S. 94. 
underwriters were not liable for a loss which 

ensued from the act of the assured himself. Negligence of Insurance Brokers. ]--'Insin> 
Ilorneyer v. LuBdngton. 15 East, 46 ; 3 Camp, ance brokers are not liable to an action for 
85 ; 18 R. R. 759. ’ neglecting to insert in a policy a liberty to carry 

An assured upon a policy on ship, not having simulated papers, if the written instructions 
leave to cany simulated papers, cannot recover given them contain no direction for that purpose, 
for a loss capture ; if it appears bj'- the sen- although it may have been verbally comnumi- 
tence of the foreign prize court that one of the cated to them that simulated papers were to be 
causes stated for the condemnation was the used in the voyage. Fomin v. Oswell, 3 Camp, 
carrying of simulated jiapers. Omiell v. Vigney, 357. 

15 East, 70 ; 13 -R. R. 375. x i i x xi- 

Ameriean goods in an American ship having Condemnation of Ship.] False papers for the 
been insured on a voyage from America to the purpose of protecting contraband goods by a 
Baltic, with liberty to carry simulated papers, false destination are cause^ ot condemnation or 
and the ship having been captured and con- ship. Ine Bdward^ 4 0. Rob. ob. 
demned by a Danish sentence, which, after 
suggesting a doubt as to the English character 

of the owner, stated that the documents rendered 3 ^ Clearance. 

it impossible to acknowledge the ship and cargo 

as neutral ; and the court of appeal, afterwards Goods Shipped after.] — It is, no objection to 
alleging as gi'ounds of confirmation, first, that the assured on goods recovering for a loss by a 
the documents were not in due order ; that the peiil within the policy, that, after the captain 
sea-letter was informal, and no credit could be had obtained his manifest and custom-house 
given to it as a public document ; secondly, that cleamnces, as required by 13 <& 14 Car. 2, c. 11, 
the ship had false documents ; thirdly, that the s. 3, goods of the assured were put on hoard by 
documents disagreed with regard to their eon- the packer, who had previously made all the 
tents ; fourthly, that a person on board who necessary entries . at ,the custom-house. . 
seemed to he- Interested' in the ship and cargo, jf' 
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; was contended that such concealment avoided 
4:. Beck Cabgo. jtbe policy: — Held, that it did not avoid the 

Privity of O^vaer Iastmag.]-A master of a entirely, but only as regai.M cargo 

.wp ,vl« J „d JPPJ '"r “SS b2 'JX«"2''op» l olip 

shii, an.l cargo, unlessht the time of the insur- rhi'°jr,T L b? 

ance he U'as privy to the act. Wilson Y.Manlihi. %- -ii'A ihih.o- i m'vpM ^rin 

T T A Ti Q.’f » T p 1 A p 1 G9 • 1 T T clsan hill of hiding' was gi\en. On the voyage 

rh h’w p /oi hr. 'nb^' ■ ’ tlie vessel encountered Imavy weather, and the 

^ ’ * 1 . - - . ' . ] owing to its being carried on deck, was 

mat are.]— Where on such a voyage the compelled to be jettisoned. The broker gave 
rvhole of the cargo on freight is stowed below notice to the insurance company of the loss, but 
deck, but the captain took on deck a quantity other open policies having been effected with the 
of spars and other articles for the owner with same insurance company by the same shipowners 
the object of saving expense, in obtaining the for cotton shipped subsoiiuently, and declarations 
materials necessary for refitting the vessel after i having been made on these policies by the broker, 
the voyage, it is a Uolation of the statute, n. 1 although no declaration had been made in respect 

[ of the cotton that had been lost, he, on discover- 
Illegality of Whole Voyage.] — A ship sailing i ing that a mistake had been made, and that, 
upon such a vojmge without having obtained a | contrary to his instructions, a clean bill of lading 
certificate of having cleared out with no cargo had been given instead of one expressing that 
on deck is not a statutory unseaworthiness, the cotton was shipped at the ship}>er’s risk, 
W'thoii V. Rankin^ supra. altered the declarations on the policies by sub- 

By 16 & 17 Viet. c. 107, s. 170, before any stituting for certain cotton therein the cotton 
clearing officer permits any ship, wholly or in which had been jettisoned : — Held, that the ship- 
part laden with timber, to clear out from anj’ owners being liable for the loss of the goods by 
British port in North America after the 1st j jettison through their being carried on deck, had 
September and before the 1st May, he shall ascer- 1 an insurable interest in respect of which they, 
tain that the whole of the cargo is below deck, i and therefore their agent, were entitled to 
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d, pr oil ibi ting the clearing enemyVs property from its own to the enemy’s 
lips to a Danish port, and a country ; the voyage and commerce not being of 
sequence taken out for Hel- a hostile description, nor otherwise expressly or 
L and neutral port in the impliedly forbidden by the law or policy of this 
nmark, the adventure being country ; though the neutral thereby subjects his 
ravening the spirit of the ship to be detained and carried into a British 
tlilnson V. Abbott^ 11 East, port for the purpose of search ; and therefore a 
British underwriter after condemnation of the 
enemy’s goods found on board, and liberation of 
Slice to sail to a hostile port the ship and the rest of the cargo, is liable to the 
nee that when a ship left neutral owner of goods insured in the same ship, 
lie sailed upon the voyage whose voyage was so interrupted, either as for a 
V. Parber^ 2 Camp. 69 ; 11 total loss, if notice of abandonment upon the 
loss of the voyage is given in reasonable time, 

n Defendant to Prove.]-If ""I'” *1? I" 

le to a port or ports within Jtp ^ East, j , 

part is hostile and part t - t i 

tion is that a neutral port , Dflaration on a policy on goods from London 
1 Chit 53 Matamoras, alleging a loss in the course ot 

* ’ the voyage b}^ a peril insured against. A plea, 

Contraband of war, and 

" ' ‘ ’ were shipped for the purpose of being sent to 

L] — A vo 3 mge contrary to and imported into a port in a state engaged in 
1 embargo laid on ports by hostilities, and were liable to be seized by the 
rar is iliegai, and cannot be cruisers of a state at war wilh that state as con- 
icy. Pelmada v. 2[otte%a!. traband of war ; and that the ship was carrying 
goods and papers which rendered her liable to 
seizure by such cruisers, and that the ship and 
ikade.] — A policy on goods goods were seized accordingly : wdiich is the loss 
ny port in the river Plata complained of; of all which 'the defendant, at 
Lotification in the “London the time of subscribing the policy, was wholly 
ports were blockaded. The ignorant: — Held, that the plea was no defence 
fication, sailed from Liver- to the action ; that the plea did not deny that 
Held, that the voyage the goods w^ere sent from a neutral port to a 
:al, as the vessel might sail neutral port in a neutral ship ; that the allega- 
:hout contravening the laws tion that the ultimate destination of the goods 
irpose of inquiring whether was an enemy’s port w'as an allegation of a 
ued.^ jSaylor v. Tayhr^ 4 mental process only and that the allegation 
^ _ that the ship was carrying goods and papers 

ned to a port which was which made her liable to seizure wus immaterial, 
blockade : — Held, that the it not being alleged that the goods were the 
>'al in its inception, as the plaintiff's goods, or that the plaintiif was in any 
sailed for the purpose of wav responsible for the ship’s papers. Hobbs v. 
.le blockade existed. DaP Henninq, 17 C. B. (n.S.) 791 ; 34 L. J., C. P.117 ; 
M. P. 407 ; 7 Bing. 495 ; n jar.'(K.S.) 223 ; 12 L. T. 205 ; 13 W. B. 43L 
^ ^ A policy contained a warranty against contra- 

'0 of which is insured, sails hand. Part of the goods consisted of artillery 
and notice is afterwards harness, and w^ere shipped during a war between 
e that the foreign port^ to the United States of America and the Confede- 
3 blockaded, it is a question i>ate States, with the intention of sending them 
n an action upon the policy, on from a neutral port to the Confederate States : 
sen captured, whether the — Held, that such goods were contraband of war 
blockade or not. Ilarratt and that the whole insurance was void. Seymour 
521 ; 9 B. &; C. 712 ; 7 L. J. London and Prorlnrial Marine Xyisurauce 6b,, 
41 L. J.. C. P. 193 ; 27 L. T. 417 ; 1 Asp. M. C.. 
423. 
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B. was performed, but that from B. to C. being 
unavoidably prevented, the ship returned to 
A., where "the captain wrote to his broker in 
him to obtain the opinion 
of the uWlerwriters as to his proceeding 
to C.* if the charterer should insist upon it 
him 


in England, the other at Kbnigsberg, having a 
licence to export to all Baltic ports, some 
whereof were hostile, were not precluded from 
recovering on an insurance on goods exported, 
;and confiscated by an act of the Prussian govern- 
inent. then neutral. ATdhony y.Molhie^ 5 Taunt. 
711. ' 

Policy covering Illegal Adventure.]— If a 
|)olicy is in its language large enough to com- 
prise an illegal adventure, the underwriter is 
not entitled to sue for the premium ; therefore, 
whm-e a broker effected a policy with the plain- 
tiff on goods on board a Spanish ship, at and 
from Hew’ Orleans and Pensacola, both or either, 
to her port of discharge in the United Kingdom, 
with a memorandum of receipt of the premium 
from P. (a merchant in London), which policy 
was on behalf of a Spanish merchant at Yera 
Uruz. and at the time of effecting it New 
Orleans belonged to the Americans, who were 
at war with this country, and Pensacola to the 
Spaniards, who were neutrals ; and the object of 
the assured was to cover an importation of cotton 
wool in Spanish ships from New Orleans to 
Great Britain Held, that the underwriter 
•could not recover from the broker the premium, 
inasmuch as such adventure from New Orleans 
with cotton wool was illegal ; and if the plaintiff 
intended to protect it, his subscription was 
iilesal ; and if he did not, it was void. Jetildns 
Y. Power, 6 M. & S. 282 ; 18 E. R. 375. 

Colonial Trade of Enemy.]— Carrying on, by 
neutral, the colonial trade of the enemy, is 
illegal. The Marla, 6 C, Bob, 365, 


London, requestini 


directly.'; 
and 

was answered by him that he thought the policy 
at an end ; at the instance of the charterer the 
captain did proceed to C., and on his return from 
thence to A. the ship was captured : — Held, that 
the voyage insured was never abandoned. JDrisool 
V. PAmpl Bos. & P. 313. 

A determ ination made by an agent duly autho- 
rised, not to sail upon the voyage insured, but 
upon a different voyage, is an abandonment of 
such voyage, and discharges the underwriters. 
Tanlier v. Ounningham, 1 Bligh, 87 ; 20 E. B. 33. 

A policy on a ship at and from Bristol to Lon- 
don attaches during the vessel’s stay at Bristol ; 
therefore, when the assured did not sail till three 
months after the execution of the polic}^ Held, 
that the delay was a material variation of the 
risk, and avoided the policy. Palmer y, 3lar~ 
shall, 8 Bing. 79, 317 ; 1 M. & Scott, 161, 454 ; 
1 L. J., C. P. 19. 

The underwriters on a policy are not discharged 
by an act on the part of the assured, which to a 
certain degree increases the risk, if it does not 
amount to culpable negligence. Toulniin v. Inqlis, 
1 Camp. 421 ; 10 E. E. 715. 

In an action on a policy it appeared that the 
ship stayed at a particular place for a period of 
109 days, and whether this -was an unreasonable 
time is a question of fact for the jury. Bam v. 
Case. 3 Car. & P. 496 ; M. & M. 262. 


IX. DEVIATION. 

1. Generally .\2V2, 

2. Stress of Weather, 1215. 

3. Hostile Ports, 1215. 

4. Bestralnt, 1216. 
o. Trading, 1217. 

6. Liberty to Toiteh at Ports, 1219. 

7. Seeking Convoy, 1223. 

8. Oruismq, 1223. 


pleasure yacht, on the 25th January, “ at and from Ryan, 2 H. Bl. 343 ; 3 E. E. 408. 

Bristol to London.” The vessel was not got ready And an intention to deviate, if the ship is 
■for sea until the 17th May : — Held, that this, if taken before the dividing point, does not vacate 
unaccounted for, was an unreasonable delay on the policy. ThelVusson v. Ferymsoti, 1 Dough 361. 
the part of the insured. Palmer y. Pen/ibig, Q Goods were insured from Heligoland to Memei, 
Bing. 460 ; 2 M. & Scott, 624. ’ with liberty to touch at any ports and to seek, 

join and exchange convoy ; warranted free from 

Variation of Eisk.] — ^A defendant exe- capture in the port of Menicl. The ship sailed 

■cuted, 28th February, 1824, a policy on freight vrith orders to go to Gottenburg to get orders 
from Singapore to Europe, with liberty to sail to, Anholt or Meniel, and was captured on her 
touch, and stay at any places whatsoever to load, passage to Gottenburg, which is in the track 
unload, reload, and for aU necessary purposes either for Anholt or Memcl :—Held, that this 
whatever. The ship sailed from London in -j^e considered as a voyage to Mcmel, and 

September, 1823, and having been detained by that the risk had attached ; and that the mere 
the captain for his own purposes at Van Diemen’s intention to deviate which did not avoid the 
Land, did not arrive at Singapore till the 30th policy ; and that the underwriter was liable. 
March, 1825 ; she sailed thence on the voyage mselton v. Alhmtt, 1 M. & S. 46. 
insured, on the 3rd May, 1825 Held,, that by Intention to deviate does not avoid the policy, 

so long a postponementof the risk, the defendant when the loss is before deviation. Kingston y. 
was discharged, a jury having found the delay pjt^elps, cited, 7 TermEep. 165. 
unreasonable. Mount v. La7*Mm^ 8 Bing. 108 ; 

1 M. & Scott, 165 ; 1 L. J., 0. P. 20. What Voyage.] — If a ship insured for one 

Insurance on a voyage from A. to B., from B. voyage sails upon another, though she is taken 
'to 0*j and from -fl*; to A. j. the voyage 'from A, to before the dividing point of the two voyages, the 
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policy is discharged. Wooldridge v. JBoydell, 1 1 Where a ship in distress put into a port to relit 
bou^l. 16. " * and took in 500 rolls of tobacco for ballast : 

If^the yoyage described in a policy is ‘‘ from —Held, not a deviation to ayoicl the policy. 
A. to B. ainrc.” and the ship goes to C. before B. Guihert v, Meadhaw^ 2 Park, Ins. (8th ed.) 
(though C. is nearer to A. than B. is), it is a 637. 

deviation, and the plaintilf cannot recover for . , , . d 

any subsequent loss, if it is not the regular and Policy determined hy.]— A wilful deviation m 

settled course of tiie voyage to go to C. first, the course of the vojrage insured deteriniiies the 
J^eatw 7 iY. Haworth., 6 Term liep. 533 ; 3 K. Pu. 258. policy ; for a loss after the deviation fro m what- 
In an action on a voyage policy of insurance, ever cause, the insurers ai’e not liable. Elliot v. 
it was proved that the loss occurred in the course WiUoyi^ 4 Brown, P. C. 470. 
of a voyage which was only collateral to, and ^ . j.. i . 

not necessarily incident to, the voyage described Partial Loss before Leviation.] — It a loss 
in the policy Held, that' the assured was not happens before deviation, the assured shall 
entitled to recover, ' Wingate v. Foder, 47 L. J., recover ; for the policy is discharged from the 
Q B 525 ; 3 Q. B. D. 5S2 ; 38 L. T. 737 ; 26 deviation only. Green v. Young, 2 Salk. 444. 
W R 650 ; 3 Asp. M. C. 598— C. A. S. P., Carter v. Royal Exchange Assurance to,, 

, , , cited 2 Str. 1249. 

Premature Sailing.] — If a ship, insured 

from a certain time, sails before the time on a Coming hack on Voyage Insured after Devia- 
different voyage from that insured, the assined tion.] — xl ship insured “from London to her port of 
cannot recover though she afterwards gets into dischaige within the Straits as high as Messina” 
the course of the voyage described in the policy, mailed for Marseilles, but with instructions to go 
and is lost after the day upon which the policy also to Genoa, Leghorn and Naples. On arriving 
was to have attached. Way y . Modigliani, ^ off Marseilles, the wind was foul for going in, and 
Term Eep. 30 ; 1 R. R. 412. she went on to Oenoa and Leghorn, and was on 

„ . jp her way from there back to Marseilles when she 

CaUmg for S°°5L^hin captured. It was found by the juiy that 

voyage from Dunkirk to Leohom. ihe rinp jroing no further up the Mediterranean 

callcd at Dover toraMeditennneanpa^^:^^^ than Leghorn was a deviation, and that the 
a deviation loivnson v. Guyon, 2 Park, Ins. determined at Leghorn. Clason 

(Sth ed.) b-0. Sininionds, 6 Term Rep. 533, n. ; 3 R. R. 260. 

Putting into Port on Voyage.] — A ship on a xt t/ i 

voyave from Dartmouth to Liverpool put into Belay.]— A ship from Stockholm toNewlork 
Looe? which she must necessarily pass on the was by the course of the voyage to touch at 
vovito-e, and was afterwards lost at sea :— Held, a Elsinore for convoy and to pay Soiind dues ; and 
de\uation. and underwriter not liable. Fox v, the owner of sheep on board took a short stock 
Rlach 2 Park, Ins. (Sth ed.) 620. of provinder for them at Stockholm and laid in 

the rest at Elsinore before the Sound dues could 
Necessity.] — A ship insured from A. to B., ijgpaid: — Held, that the policy was not avoided, 
sailed with intent to touch at C., an intermediate voyage not having been delayed ; and that 

point : to a certain point the voyage was the underwriters were liable for a subsequent 

same, from that point there were three tracks to Cor much v. Gladstone, 11 East. 347 ; 10 

B., one by the way of C., the two others by ^^ee Parhinson v. Collier, post, 
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destination. The “ P.” was much injured by a 
2 . Stbbss of Weatheb. storm on the voyage, and upon arrival at Macao, 

If a ship is driven out of her loading port into consignees sent her to Plong Kong with the 
another port, and being there she does the best ’‘J* which was chartered by them tor the 
she can to get to her port of destination, she is purpose of transhipping the cargo. On^lstJnly, 
not obliged to return to the port whence she was 1841, whilst the cargo was m progress of tram 
driven. Keither is it a deviation if she completes shipment, the J. L. wors wrecked, and all the 
her lading at the port into which she %vas driven, goods on board of her w’-ere lost._ p^ore -was no 
kSuoh a deviation may a fortiori be justified market at Hong Kong : the object or tranship- 
under a custom. Delaney y. Stoddart, 1 Term plug the goods was, in the first place, to examine 
Hep. 22 ; 1 E. H. 139. them ; in the next place to have them ni a place 

Where the captain, being delayed by adverse of safety till they could be sent to Canton, or 
winds an<l clanger, puts into a place of safety in uny other market. At that tirue there was great 
his course, and sends ashore for provisions, it is exasperation against the Englisli. There had 
not a deviation. Thomas v. F.oyal Exclmnye been no declaration of war by England against 
Asmirance Co. 1 Price 195. * * China. After the storming of Canton by the 

If a ship is forced by stress of wmather into English, on the 24th of May, there wnis a sus- 
any port, she is not protected in breaking bulk l)Onsion of hostilities. ^ The English naval com- 
w’hile at such port; if she does, it avoids the maiider had no authority to prevent P>ritish ships 
policy. 8t\tt v. Warden, 2 Esp, 610. going up to Canton, if they thought fit ; they 

wmnt at their own risk. In July, the "P.'’ wms 
^ advertised for England : — Held, that these facts 

o. PIOSTILE 1 GETS. p^ovc that Hoiig Kong was made the 

When Driven away.] — If a ship insured, on final port of destination of the goods; that the 
arriving ofi her port of destination, is prevented voyage was not terminated by the transhipment, 
from entering it by its being in the hands of because it was within the terras of the policy ; 
the enemy, or by being ortlered aw'ay by the nor by the hostilities with the Chinese, because 
English commander there, the polic}^ does not there would have been no infraction of British 
remain in force till she reaches a port of safety. laW' in the “ P.’* going to Canton. Oli verson v. 
Parhin v. Tnmio, 2 Camp. 59 ; 11 East, 92 ; 10 Brifjhtman, 8 Q. B. 781 ; 1 Car. & K. 360 ; 15 
R. Ft. 422. And see Neilson v. Be La (Jour, 2 L. J., Q. B, 274 ; 10 Jur. 875. 

Esp. 619. and Phelps v. Anldjo, 2 Camp. 350 ; In an action upon a similar policy upon other 
11 R. R. 725, infra. ' goods in the “ P.,” which did not give leave to 

n tranship them, a case stated the same facts and 

_ Emtergo.]— If a ship with goods on board evidence :-Heia. that the transhipment was not 
insured to a foreign port, learning, m the course necessary, and constituted a complete deviation 
of her voyage, thatean embargo is there laid on not wannnted bvthe policy. Bold v. Motlmram. 
all ships of her nation waits at some place as g ygi f car. & K. 360 ; 15 L. J., Q. B. 

near thereto as she safely can, till the embargo 274 • 10 Jur 875 
is removed, the goods will in the meantime he ‘ ’ 

protected by the policy, wiiile the voj'age re- 4 _ Restbaikt. 

mains legal. Blaelieoihaqen v. London Assur- , , . « ^ -r" . .^v ,, 

mice Oo., 1 Camp. 454 ; 10 E. R. 720. Cases.]— It is a deviation if the mas- 

But if she might upon such an occasion put ^ leaves a port for a particular imrpose, by 

into a friendly port adjoining to her port of command of the captain of a kings ship 
destination, and instead of doing so she sails lyiug there, without any remonstrance, Phelps 
back for her port of outfit, and is lost, she will ^ Camp^ 350 ; 11 R. R. 7l.o. And see 

be considered as having ai3andoned the voyage d arhin v. /•nn/io^ mpm. 

insured, and the underwriters will be discharged. Policy on goods on board a particular ship 

from A. to B. ‘‘ against sea risk ana fire only ' ; 
’ . _ - ^ ^ -1 * . iu the course of the voyage from A. to B. the 

Pinal Port— -Transhipment.] — Action on a carried out of the course of the voyage 

policy upoa goods oa board the "P., from Liver- by a king’s ship ; but beiag afterwards releaBod, 
pool to Macao, Hong Ivong, Canton and other ports proceeded on the voyage imsured, and while 
In China, with leave to tranship and reship the proceeding the goods iilsnred sustained sea- 

goods on board the same or any other vessel, and damage Feld, that the underwriters were 
witb loave fortho “P;,’ or other vessel on board liable for this loss. Soottv. 'fT-.rai/i.wi, 1 Bos. & P. 
of which the goods might have been transhipped, ggc yait v. ZcH, 14 Bast, 481 ; 

to proceed from any port m China, to any other 43 289. 
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not within the policy ; though, if the ship had 
not been detained in the first instance by the 
king’s officers she would haye arrived in time at 
St. Petersburg to have delivered her cargo before 
the embarcro. Forster v. Christie^ 11 East, 205 ; 
10 E. ll. 470. 


6. Teading-. 


What is.]— By the terms of a policy the insur- 
ance was expressed to be an insurance on a vessel 
and cargo at and from Liverpool to the west 
and (or) soiitli-west coast of Afiica during her 
stay and trade therein and back to a port of call 
or (and) discharge in the United Kingdom.” 
The premium was eight guineas per cent, on the 
value insured. Twenty per cent, of the premium 
was to be returned for the risk ending in ten 
months and forty per cent, for the risk ending in 
eight months ; and there was written in the 
margin “ held ’ covered at 18.9. 4^^. per cent, per 
month if longer than twelve months out.” The 
vessel having stayed a month on the African 
coast for the purpose of earning salvage, and 
having been damaged there, and after'waids 
stranded on her voyage home, the owner sued 
for a total loss : — lield, that the words ‘‘stay and 
trade ” meant “ stay for the purpose of trade ” ; 
and that — no evidence being given that staying 
for salvage purposes was staying for an ordinary 
purpose of the South-West African coast trade — 
the risk had been substantially varied, that there 
was in the absence of such evidence no questibn 
for the jury, and that the jury was properly 
directed to find for the underwriters. African 
Mrrclmnts Co.m. British and Foveiqn llarine Im. 
Cih, 42 L. J., Ex. 60 : L. R. 8 Ex. 154 ; 28 L. T. 
288 ; 21 W. E. 484 ; 1 Asp. M. C. 588— Ex. Oh. 


Wales, and from thence to all parts and jdaces 
in the East Indies or South America, with liberty 
to take in and land goods and passengers and to 
trade backwards and forwards, and fortvards and 
backwards.” On arriving at New South Wales 
the captain was ordered by his owners to proceed 
on a trading voyage to New Zealand, and thence 
direct to South America. He proceeded to Netv 
Zealand wdth passengers, and was returning from 
thence to New South Wales, when the ship tvas 
totally lost : — Held, that the sailing from New 
South Wales to New Zealand and back was a 
deviation from the voyage insured, ])y which the 
insurers were discharged. Bottomley v. BovAll^ 
7 D. & E. 702 ; 5 B. & C. 210; 4 L. J. (O.S.) 
K. B. 237 ; 29 E. E. 221. 


Implied Condition as to,] — It is not an implied 
condition in a common policy on ship and freight, 
that the ship shall not trade in the coui’sc of her 
voyage, if that may be done without deviation 
or delay, or otherw'ise increasing the risk of the 
insurers ; and, therefore, wdiere a ship was com- 
pelled in the course of her voyage to enter a port 
for the purpose of obtaining a necessary stock of 
provisions, wdiicli sbe could not obtain before in 
the usual course by reason of a scarcity at her 
landing ports, and Vluring her justifiable stay in 
the port so entered for that purpose, she took on 
board bullion there on freight, wfiiich the jury 
found did not occasion any delay in the voyage : 
— Held, not to avoid the policy. Baine v. Bell, 
9 East, 195 ; 9 E. E. 538. 

On a policy at and from London to New South 
Wales, an<l from thence to the ship’s loading 
port or ports in the East Indies, and elsewhere, 
and that she might proceed and sail to, and 
touch and stay at any ports or })iaces whatsoever 
and wheresoever and for any purpose whatso- 
ever ; the ship sailed from London with convicts 
to New South Wales, where, having discharged 
them, she proceeded in ballast to Batavia, where 
she took on board a qnanlty of iron, and dis- 
charged the same at Sourabaya, and was there 
loaded with a full cargo of rice, with which she 
proceeded to the Mauritius, where it was dis- 
covered that she bad sustained an injury, and 
she was accordingly broken np : — ^Held, to be no 
deviation, although it was insisted that, by the 
terms of the policy, the ship w^'as only warranted 
to go to her loading ports and not to trade or 
take in a fresh cargo. Armet v. Innes, 4 Moore, 
150 ; 21 B. E. 737. 

Policy on a ship “from London to New Bouth 


Seeking a Cargo — Ports “ from thence.”] — In- 
surance on ship at and from Liverpool to ports 
and places in China and Manilla, all or any, 
during the ship’s stay there for any purposes, 
and from thence to her port or ports of calling 
and discharge in the United Kingdom, with 
liberty to call and stay at all or any ports or 
places on either side of and at the Cay^e of Good 
Hope. The ship sailed from Liverpool direct to 
a y>ort in China, having on board a cargo for that 
port and Manilla ; and from thence she proceeded 
to Manilla, and there dischai’ged the remainder 
of her outward cargo. At Manilla the captain 
took on board, on freight, 280 chests of opium, 
for Tongoo, another port in China (not being 
thereby a tenth part laden), and sailed for Ton- 
goo, there to seek a freight for the United 
Kingdom and on her voyage thither wms lost by 
perils of the sea. Tongoo is quite out of^ the 
direct course from Manilla to the United King- 
dom .-—Held, that the wmrds “ from thence,” in 
the policy, meant not from Manilla only, but 
“from ports or places in China and Manilla, all 
or any,” and that the sailing from Manilla to 
; Tongoo for the purpose of seeking a homew-ard 
I cargo w^as not a deviation. Pratt v. Ashley^ 1 
Ex. 257. Affirming 8. 6'., sub. noin. Ashley v. 

; Pratt, 16 M. & W.^471 ; 17 L. J., Ex. 135. 


Delay at Port,] — In a y)olicy on a seeking 

ship, a detention for a reasonable time, for the 
purposes of the seeking adventure, must be 
allowed ; and whether the time is reasonable, is 
to be determined by the state of things at the 
y)ort w'here the ship ha]:)pens to be. Phillips v. 
Irving, 7 Man. & G. 325 ; 8 Scott (N.n.) 8 ; 13 
L. J., C. F. 145. 

A ship insured, with liberty to touch, staj^ and 
trade at several ports, arrived at one of them on 
the 3rd June, when some necessary repairs wmre 
done to her. On the 2nd September she w'as 
ready to take in cargo, but, owfing to the state of 
the freight-market and other difficulties, no cargo 
was put on board till the 10th January Mlow- 
ing : — Held, that the delay was not unreasonable, 


so as to amount to a deviation. Ih. 


Taking Gfoods on Board during Voyage.] — See 
Laroche y. 0 smith, 12 Bast, 181 ; 11 E. E. 837 ; 
ante, col. 1214. 


VOL. Sill. 


Convoy missed by Trading.] — Insurance on 
ship from London to Berbice, with liberty to 
touch and trade at aE places. The ship put into 
Madeira and stayed there to land and ship goods 
after her convoy bad sailed : — Held, a deviation 
wrhich avoided the policy, WiUiarns v. Slice, 3 
Camp. 469q 14 E. B. 811. 
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Stifctv, and proceeded to deliver her outward 
cargo in different bays of the island (where there 
is but one custom-hnuse), and was lost in enter- 
ing a bay, to which she was going for the double 
purpose of delivering the remainder of her ont- 
ward, and taking in"a homeward, cargo ; — Held, 
that this was not a deviation, and that the under- 
writers were liable for the loss of the homeward 
freight. War/‘e v. Jllllci\ 7 D. E.. 1 ; 4 B. & C. 
dSS; 1 Car. & P. 237 ; 4 L. X (O.S.) K, B. 8. 

Under a policy on goods at and from London 
to any port or" ports, place or places, in the 
Baltic, backwards and forwards, with leave to 
touch and stay at any ports and places, for all 
purposes whatsoever ; the assured may wait at 
any port for information as to what port in the 
Baltic the ship might safely proceed to to dis- 
charge her cargo ; that being one of the objects 
of the adventure arising out of the troubled and 
shifting state of the different governments on 
the Baltic shore from the pressure of the P’rench 
arms. liuoher v. Allnutt^ 15 East, 278 ; 13 R. R. 
465. 

Policy on a ship “at and from Antigua to 
England, with liberty to touch at all or any of 
the" West India islands,” Jamaica included : — 
Held, that the ship, under the protection of this 
policy, might touch at any of the West India 
islands, although not in the direct course from 
Antigua to England, and stay at such as she 
visited the time necessary to complete her home- 
ward car eo. Metcalfe v. Parry. 4 Camp. 123 ; 
15R. R.734. 


Belay in Landing Goods during Barter.] — 

Where the policy W'as on goods until “dis- 
charged and safely landed,” and the ship arrived 
<m the coast of Africa on May 6th, and during 
the barter of the cargo in ordinary course the 
ship w'as captured on June 4th : — Held, that 
there had been no deviation. Parhhimn v. 
miier, 1 Park, Ins. (8th ed.) 653. 

6. Liberty to Touch at Ports. 

Por what Purpose.] — Liberty to touch at a 
])ort for any ] )urpose whatever includes liberty to 
touch for tiic purpose of taking on board part of 
the goods insured. Violett v. Allmift^ 3 Taunt. 

4H) : 13 R. R. 676. 

Under a liberty to touch and stay at all ports 
for all purposes whatsoever, the stay must be for 
some purpose connected with the furtherance of 
the adventure. Lanqhorn v. Alhmtt^ 4 Taunt. 

511 ; 12 R, R. 660. 

Whether the purpose is within the scope of the 
policy is a question for the court. Ih. 

The policy not limiting the time of stay, 
whether a ship has stayed an unreasonable time 
for the purpose is |)urely a question for the jury. 

IK 

If liberty is given to touch at a port, the con- 
tract not dehning for what purpose, but a com- 
munication having been made to the underwriter 
that the shi]> wxas to touch for a purpose of trade, 
it will be intended as a libert}^ to touch for that 
purpose. Vrqnkart v. Barmrd.^ 1 Taunt. 450 ; 

10 R, B. 574. 

A permission to touch and stay at a place con- 
fers no privilege to the insured to break bulk or 
to unload any part of the cargo, and if he does 
tlie policy is avoided. Stitt v. Warclell^ 2 Esp. 

610. 

Policy on voyage at and from Africa to Cana- 
ries, Madeira and Lisbon, with liberty to touch, 
stay, and trade at all ports, &:c., in the voj-age : 

— Held, that, after mooring twenty-four hours on 
the African coast, proceeding south would be a 
deviation, the leave given being only upon the 
northwards voyage to Europe. Ranlien Y.Reeve^ 

1 Park. Ins. (8th ed.) 627. 

So, a vessel liaving liberty to discharge goods 
at a particular place, is not at liberty to take in 
anywhere. Sheriff v. Potts^ 5 Esp. 96. 

On a policy at and from Para to Kew l^ork, 
with leave to call at all or any of the Windward 
and Leeward Islands and colonies on her passage 
to Hew York, and to discharge, exchange and 
take on board the whole or any part of any cargo 
or cargoes at any ports or places she might call 
at or proceed to, particularly at all or any of the 
Windward and Leewaid Islands, without being 
deemed any deviation : — Held, that the ship 
having proceeded to two of the Leeward Islands 
for a purpose totally un connected with the 
voyage, it was a deviation. Hammond v, BeuL 
4 B. k Aid. 72 ; 22 R. E. 629. 

Wfiere a ship, insured to Martinique, and all 
or any of the Windward and Leeward Islands, 
landed the greatest part of her cargo -at Marti- 
ni(pie, and sailed with the rest to Antigua, where 
she was wi’ecked while stopping, partly to dispose 
of the residue of the outward cargo, .and partly to 
ol)tain a homeward cargo that the under- 

■ J] . wi'iters were not liable.- XnglU t; Fhm*, 3 Camp. 

:ff'"y'447. ante, cols, 1055,. 1038, seq. : t x.- r i ^ 

Insurance on a ship “ at and from her port or 

Ports.] — ^^Vhere a yessel .sailing from lading in Horth America to Liverpool.” She 
Grenada' was Ihsur^;, at- ’took in part of her cargo at K., in IFew Bfnns- 

Gren^ida to London, yand’'’'&n)?Bd7in;l wick, 'and, then sailed from- thence to B.'in the 
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same province, seven miles distant, on tlie same 
bay of the sea. She there completed her cargo, 
and then returned to K, to receive provisions, 
<kc. ; after which she sailed for England, and 
was lost on the voyage. B. was not in the way 
from K. to Liverpool. B. and K, were situate 
on creeks, opening into the bay, and werespolcen 
of by some pei’sons as ports, but neither of them 
had a custom-house. They had custom-house 
othcers, and were under the jurisdiction of the 
custom-house of St. John, New Brunswick ; — 


fi‘om Liverpool to any ports or places of loading 

■ and trade on the coast of Africa and African 
islands, during her stay and trade on that coast 
and Islands, and thence to her port or ports of 
discharging in the United Kingdom, with leave 
to call at all t>orts and places, both backwards 
and forwards, without being deemed any devia- 
tion ; %\dth liberty for the ship on that voyage to 
proceed, and sail to and stay at any [lorts what- 
ever ; and with leave to load, unload, &c., goods 
wheresoever she might proceed to, with any sliips, 
boats, &G., in loading and unloading included ; 
particularly with liberty to tranship on board 
any vessel or craft in the same employ, with an 
agreement that the vessel might be employed or 
used as a tender to an}'’ other vessel or ship in the 
same employ. The vessel arrived at Benin, in 

■ Africa, and stajmd there thirteen months, during 
, which time she was employed in conveying 
goods from a vessel in the same employ, at the 
mouth of the river, to the Oamerooiis, and putting 
them on board another vessel, also in the same 
employ, but on her return with a homeward 
cargo, was lost. : — Held, that the judge who tried 
the cause was right in telling the jury, that the 
voyage to the Cameroons was a deviation, and 
that it was not an acting as a tender within the 
meaning of the policy. IltnnlUim v. SJieddon, S 
M. & W. 49 ; M. & H. 3B4 ; 7 L. J., Ex. 1. 

Held, also, that it was a proper question for 
the jury, whether her stay at Benin was unreason- 
able or not ; and they having found in the 
atfirinative, that it was warranted by the evi- 
dence. II). 


course, and preparing for her voyage to London.” 
The ship on the termination of her cruise touched 
at Pernambuco, but failing to procure a cargo 
there, she proceeded for St. Salvador, and was 
lost on her voyage thither : — Held, that the 
ship’s proceeding for St. Salvador, was no devia- 
tion. Lamlert Y. Liddard^ 1 Marsh. 149; 5 
Taunt 480 ; 15 B. E. 5.57. 

Where a ship was insured at and from Hull to 
her port or ports of loading in the Baltic Sea 
and Gulf of Finland, with liberty for her to 
proceed and sail to and touch and stay at any 
ports or places whatsoever, for all purposes, 
particularly at Elsinore, without being deemed 
a deviation ; and she touched and stayed at 
Elsinore and Dantzic to deliver goods, Pillau 
being her place of loading Held, that this 
was a deviation. Solhj v. Whitmore. 5 B. & 
Aid. 45 ; 24 E. E. 274 ; and see Forsliaio v. 
Chahert^ 6 Moore, 369 ; 3 Br. B. 158 ; 23 E. E. 
596. ' 


Beginning of Adventure.]— In a policy at and 
from London to Berbice, after the clause “ be- 
ginning the adventure,” itc. were inserted the 
words “ at sea ” ; and at the bottom of the polic}’’, 
the words “on ship ” : the ship without express 
leave so to do, stopped at Madeira, by which 
means she lost her convoy, and was captured 
on her way from thence to Berbice : — Held, 
that the insertion of the above words did not 
imply that the risk commenced at sea, so as to 
justify the deviation ; though, at the time of 
effecting the insurance, the underwriters were 
informed that the ship had been at Madeira. 
lledman v. London, or Lowdon. 1 Marsh. 136 ; 5 
Taunt. 462 


3 Camp. 603. 

In what Order.] — Under a policy from London, 
to the ship’s discharging port or ports in the 
Baltic, wntli liberty to touch at any port or ports 
for orders, or any other purpose ; the ship, in 
touching for orders before she has selected her 
port of discharge, is not confined to take the 
ports in the successive order in which they lie in 
the course of the voyage, but may return to a 
port she has quitted for orders as to her port of 
discharge. Andrews v. Mellisk.^ 5 Taunt. 496 ; 2 
M. & S. 27 ; 16 East, 312. And see JOrkool v. 
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Lying in Wait.]— Liberty given in a policy on 
a fishing voyage, to chase, capture, and man 
prizes, does not authorise the ship to lie by nine 
days ofi a port, waiting for an enemy’s ship tO' 
come out when she should have completed lier 
cargo ; although she lay in wait during that 
time within the limits of her lishing_ ground. 
IlihhertY. Ilalliday. 2 Taunt. 428 ; 11 E. E. 63S. 

Time.] — A liberty to cruise six weeks,” in a 
policy, means, “ six weeks successively from the 
commencement of the cruise.'’ Sycrofi v. Bridge. 


Intention to pi’oceed directly to D., without first 
visiting the intermediate places. Though, if she 
meant to go to more than one of the places^ so 
named, she must visit them in the order in which 
thev stand in the policy. Mamlen v. Ilidd. S 
East, .572 ; 7 lit. E. 516. 

Intermediate Voyages,]— Liberty to touch and 
stay at any port, ckc., in the voyage ; by usage 
of the trade may cover intermediate voyages. 
Fa rg aha r. so it v. Hunter^ 1 Eark, Ins. (8 th ed.) 


7. Seeking- Convoy. 

It is not a deviation for a ship to leave the 
regular track for the purpose of seeking convoy, 
when bond fide for the benefit of all concerned, 
unless expressly prohibited by the terms of the 
policy. ly Aguilar v. Tofjvi, Holt, K. P. 185 ; 2 
Marsh. 265. 

Deviation for the purpose of joining convoy 
does not avoid the policy. Gordon v. Morley^ 2 
Str. 1265. S. Baud v. Gonsalt%2 Salk. 445 ; 

• Holt,. 469. 


X. LOSSES. 

1. Total Loss, 1224. 

2. Constructive 'Total Loss, 1236. 

3. Average Loss. 

a. General, Average, 1240. 

1). Warranty against, 1247. 

4. Ajustment. 

a. Persons adjusting, 1253. 

1. Computation, 1255. 

Effect of, 1262. 
d. Payment, 1266. 

5. Ea'vennes — Sue and Lahuiir Clause, 1267 
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%vitnesscs, that the expense of repairing her in , 
Holland would not have exceeded 2,915^. ; and 
that the finding companies in Plolland would 
not employ a vessel that had been stranded in 
the manner in which this vessel was stranded, 
however \)crfectly she might have been repaired, 
and that this circumstance would have affected | 
her value in Holland. The judge told the jury i 
that, in considering whether this was the case of ' 
a partial or total loss, they ought not to take into 
account the value stated in the policy ; and that, 
in considering the same question, they ought to 
look at all the circumstances attending the ship, 
and to judge whether, under all those circum- 
stances, a prudent owner, if uninsured, would 
have declined to repair the ship : and that, if so, 
they might find it a case of total loss : — Held, 
that this direction was right. Young v. Tumtg, 
2 Scott Cn.E.) 752 ; 2 Man. & Ch 593.' 

A ship insured in a valued policy for 2,OOOZ. 
was damaged by the perils of the sea ; she might 
have been repaired for 1,400/., but she was not 
worth repairing : — Held, a total loss. Alim v. 
Su(fnu\ 3 Man. & Ry. 9 ; 8 B. & C. 501 ; 7 L. J. 
(O.s.) K. B. 53. 

When a vessel, in consequence of a storm, is 
injured to such an extent that the cost of her 
repair would come to more than her value when 
repaired, the assured is entitled to recover as for 
a total loss, although the vessel, from the deca3’’ed 
state of some of her timber, requires it to be 
re])Iaced with new timber, instead of fi’esh fast- 
enings only ; there being no reason to doubt but 
that the decajmd parts were strong enough for 
the vessel to have safely- performed her voyage, if 
she had not encountered severe weather. PhUltpi} 
V. Xairne, 4 C. B. 343 ; 16 L. J., C. P. 194; 
11 Jur. 455. 

A ship which was insured ran aground and 
was much damaged, yhe was surveyed, and, in 
consequence of the report of the survejmrs, was 
sold as she laj^ : — Held, that, to entitle the 
assured to recover for a total loss, they must 
■satisfy the jury, that, as prudent men and exer- 
cising a sound discretion, they would, if they had 
been uninsured, have sold the vessel as tliej^ did ; 
•and that the jury must be satisfied, not only that j 
the assured, if uninsured, would have acted as i 
they did, but that they did prudently in so 
acting. Domett v. Young. Gar. M, 4G5. See 
Fleming v. Smith, 1 H. L. Gas. 513 ; v. 

Smith, 9 C. B. 94: 19 L. J., G. P. 225: 14 Jur. 1003. 

It is the duty of a master, in case 5f damage 
to the ship, to do all that can be reasonably done 
to repair it, bring Inime the cargo, and earn the 
frcIMit. Benmiii v. Chapman, 2 PI. L. Gas. 696 ; 

8 C^B. 050 ; 13 Jur. 969. 

The assured is never bound to abandon, he 
can always repair if he chooses, and refrain from 
insisting on a total loss. Pitman v. Universal 
JMarlne Jnmmnee Co.. 51 L. J., Q. B. 561 : 9 
Q. B. J), 192: 46 L. T. 863; 30 W. R. 906; 

4 Asp. M. 0. 544—0, A. 

Seizure and Sale of Ship.] — ^Where a ship. is 
seized and condemned by a foreign state, and 
purchased b}'' the master on behalf of bis owmer, 
the owner can only recover as for a partial loss ; 
for the property in the ship is not divested out 
of him. Wllmin v. Foster ^ 1 Marsh. 425 ; 6 
Taunt. 25; 16 R. E. 560. 

Ship Stranded and not worth Repairing — 
■Snbseqiuent Loss by Eire.] — See Wooddde v. 
&lohe Marine Immranee Co., ante, col. 1104. 


Cargo— Destruction of.]— Policy on fruit from 
Cadiz to London, with the usual memorandum : 
in the course of the voyage the fruit was so 
much damaged by sea water, that it became 
rotten and stunk ; and on the ship’s ai^rival at an 
intermediate port, into which she was driven, 
the government of the place prohibited the land- 
ing of the cargo : the ship also being too much 
damaged to proceed on the vo^'age, was .sold, and 
the cargo necessarily thrown overboard : — Held, 
that the assured were entitled to recover for a 
total loss. Bason v. Rower oft, 3 Bos. k P. 474 : 
7R. R. 809. 

Injury to.] — vessel was chartered for 

a vo^rage, and the cargo was insured against 
total lo.ss. In the course of the voj'age the 
vessel went aground; became hogged and sus- 
tained other injuries, and surve^mrs i’ceommended 
her to be stripped with dispatch, and steps to be 
taken to save the cargo, but no attempt was 
made to do so; and after several days the 
master, fearing bad weather, sold the vessel and 
cargo for the benefit of all concerned. The 
vessel remained for some days in the same state, 
and the weather proving fine, the purchasers 
saved a large part of the cargo : — Held, that 
the charterers were not entitled to treat the 
cargo as having been totally lost. Currie v. 
Romhay Native Insurance Co., 6 Moore, P. C. 
(N.S.) 302 ; 39 L. J., P. C. 1 ; L. R. 3 P.'C. 72 ; 
22 L. T. 317 ; 18 W. R. 296. 

When a ship is obliged to put back, and the 
damage she has sustained is of such a nature 
that she cannot pursue her vo^uage, and other 
ships cannot be procured to take the cargo, it is 
a total loss of ship, cargo and freight, however 
inconsiderable the damage sustained ma}?- be, for 
the vo^mge in contemplation is lost, Wilson \\ 
Royal F.rohange A.^surance Co., 2 Camp. 623 ; 
12 R. R. 760. 

Insurance on ship, cargo and freight from 
Tortola to London : the ship was driven back to 
Tortola ; and, being found unfit for the voyage, 
and it being impossible to repair her, was sold. 
There were no vessels at Tortola by which the 
cargo could be forwarded, and it was accordingly 
sold for nearly the sum insured : the insured 
having abandoned : — Hold, that this was a total 
loss. Manning v. Neamham, 3 Dough 130 ; 2 
Camp. 624, n. ; 12 R. R. 761. 

A ship insured arrived in port a mere wreck, 
and was obliged to bedashed to a hulk to avoid 
sinking, and in attempting to remove her to the 
shore a few days afterwards she sank : — Held, 
that the assured might recover as for a total loss, 
though her cargo was saved and brought to a 
profitable market. Shmo v. Felton, 2 East, 109. 
See also Cases, post, coh 1226. 

Cost of Drying and ■Warehousing — 

Freight.] — Where goods have been damaged by 
perils insured against and are lying at a place short 
of their destination in such a state that they may 
be dried and carried on, there is a total loss if 
the cost of di'ying and warehousing and other 
expenses consequent upon the sea damage exceed 
what they are worth ; but the freight pajmble 
upon their arrival at their destination is not to 
be reckoned in this calculation, that being pay- 
able in any case. If the shipowner elects not to 
-carry the goods to. their destination, his own ship 
being damaged by s^a perils and incapable, the 
excess only of, the, cost* of carrying thC' goods '' 
frpm the port of; distress’ to 'their , destination '' 
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a memorandum annexed to the policy, that the 
insurance should ‘‘cover and include the success- 
ful working of the cable when laid down.” A 
cable was "finally laid down after a previously 
abortive attem])t, during which a portion of it 
was lost by perils of the"sea ; and on the second 
attempt, during which some more cable vms lost, 
a quantity of superfluous cable was taken out to 
meet contingencies. It was, however, found 
impossible to maintain electrical commnnicationp 
and the telegraph was abandoned. Idie cause of 
the failure was the iniperfect insulation of th 
copper wire, arising from defect in the outer 
covering, occasioned by accident prior to the 
shipment of the cable, and the commencement of 
tlie risk, nggravate<l by the chemical action of 
the seawater on the interior of the cable, and 
not from any mischief done by the mechanical 
action of the sea: — Held, with respect to the 
portion of the cable lost by perils of the sea, that 
the assured was entitled to recover as for a 
partial loss. Patemni v. Ilarru^ 1 B. k S. 336 ; 
80 L. J.. Q. B. 354 : 7 Jur. (N.s.) 1276. And see 
8, a, 2 B. & S. 814 : 9 Jur. (if.S.) 173. 

Where severalPackages.] — By a marine policy 
of insurance the insurance was described to be 
“on 1,711 packages teas, valued at one sum, on a 
voyage from New York to London,” by a ship 
“warranted by the assured free from, damage 
from dampness, change of flavour, or being 
spotted, or mouldy, except caused by actual 
contact of sea wnter with the articles damaged, 
occasioned by sea perils.” In case of partial loss 
by sea damage to certain goods, not including 
tea, “ the loss shall be ascertained by a separation 
and sale of the portion only of the contents of 
the packages so damaged, and not otherwise ; 
and the same })ractice shall obtain as to all other 
merchandise as far as practicable.” The , ship 
met with vei-y bad weather during the voyage, 
and 449 of the 1,711 packages of the tea were 
seriously damaged by actual contact of sea water. 
The rest of the packages arrived sound and in 
good condition, except by the injury to their 
reputation finm having fewmed part of a ship- 
ment of which 449 packages had been damaged 
by sea water, and which was the cause, as was 
usual in such cases, of these packages, though 
sound and uninjured, not realising so high 
prices as they would have done if the 449 lock- 
ages had not been damaged by seawater : — Held, 
that the packages insured by the policy were 
divisible, and that the assured was entitled to 
recover only in respect of the 44-9 packages which 
were actually damaged. (Jatev v. Great Wedcr^i 
Mmrmioe Co. of Keio York, 42 L. J., C. P. 266 ; 
L. E. S 0. P. 552 J 29 L. T. 136 : 21 W. K, 850 : 
2 Asp. M. 0. 90. 

Where memorandum goods of the same species, 
shipped in packages, are insured, and it is not 
expressed, by distinct valuation or otherwise, in 
the policy, that the packages are separately 
insured, the ordinary memoraiid,um exempts the 
underwriters from liability for a total loss or 
destruction of part only (not being general 
average), if there is no stranding, though one or 
more entire package or packages is or are entirely 

^ „ , , - - ^ ^ destroyed or otherwise totally lost, by the specified 

on one 1,0007. share in thel perils. Jtuimti'Sf. RalVt, 6 El. k Bl. 422 : 25 L. J., 


over the cost of carriage, if there had been no 
sea damaa:e, is to be considered, FarnworfJh v. 
midc, 36" L. J., C. P. 33 : L. IL 2 C. K 204 ; 
11' Jur. (X,8.) 349 ; 15 L. T. 395 : 15 lY, E. 340 
—Ex. Ch. 


arice, with the toiiownig words m the margin or 
the policy : “And to continue until the cable be 
laid in one continuous length between Ireland 
and Newfoundland, and until 100 words shall 
have been transmitted from Ireland to New- 
foundland, ami vice versa. The risk of this 
policy then to cease and determine. This policy, 
in addition to all perils and casualties herein 
specified, shall cover every rivsk and contingency 
attending the conveyance and successful laying 
of the cable from and including its lading on 
board the “ Great Eastern ” until 100 words be 
transmitted from Ireland to Newfoundland, and 
vice versa. And it is distinctly declared and 
agreed that the transmission of the 100 words 
shall be an essential condition of the policy.” 

The ship sailed from Ireland with a cable on 
board of the length of 2,200 miles ; and after 
about 1,200 miles of it had been laid down, in 
consequence of the electric current not acting, 
some of it was drawn back into the ship ; and 
whilst this was being done a part of the cable 
which was on board broke, and the broken end 
fell into the sea. Some fruitless endeavour was 
made to raise it, but ultimately the ship returned 
with the remainder of the cable, about 1,200 
miles in length, on board : — Held, first, that 
the insurance wns not on the cable, but on 
the risk and contingency of successfully laying 
it down. V. Jones, 36 L, J., Ex. 78 ; 

L, E. 2 Ex. 189: 15 L. T. 669 ; 15 W. E. 435 
— Ex. Ch. 

Held, secondly, that the insured was entitled 
to recover for a total loss. Ih. 

A person possessed of a share i3i a telegraph 
company, establ ished for the pui'pose of laying 
down a cable bet-ween the United Kingdom and 
America, insured the same by a policy in the 
form of a policy of marine insurance. The insur- 
ance w'^as expressed to be “at and from the 
United Kingdom, saj’ from Ijondon, and where- 
soever the risk may commence, to the Atlantic 
Ocean, and at and thence, by or in one or more 
ship or ships, or steamer or steameis, to the place 
or places of destination, both in the United 
Kingdojn “J- the continent, island, or peninsula 
of America, ^ the British or other possessions 
of America, including and containing all and 
every accident, danger and risk that may be 
incurre<I at sea or on land, in aU or any boats, 
ships anti craft whatsoever and wheresoever, 
until the final, complete and successful laying 
down of the Atlantic telegraph cable from shore 
to shore.” The blank for the, name of the ship 
w'as filled up thus : “ any ■ ship or ships, or 
steamer or steamers, or craft as aibove ” and in 
the valuation clause the subject of insurance 
was to be taken as “< ‘ 

' Atlantic Telegraph .Company, share valued at Q. B. 300; 2 Jur. (K.s.) 566; 4 W, B. 568— 
1,1007. . In case of loss the part- saved, to be sold Ex. Cli. 

' or appraised for the benefitAf itheunderwmitem.^' An insurance was ejected on “ master’s efiects, 
, The insurance contained the ,<idminon memoran** -valued at lOUL, free from all average.” Borne of 
durntj with the addition .of articles thus insured were totally lost by the 
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perils insured against, but others wei'e saved : — 
PI eld, that the assured was entitled to recover in 
respect of the goods which had been totallj^ lost, 
the word “eiicets” being obviously employed to 
save the enumeration of the different articles of 
which the subject-matter of insurance con- 
sisted. Du f V, Maclinnzle. 3 G. B. (x.s.) 16 ; 26 
L. J., G. F."313 ; 3 Jur. (N.S.) 1025. 

By a policy of any kind of goods in a vessel, 
and which were stated to be valued at one entire 
Slim, ‘‘ the goods so valued ” were insured 
^digainst total loss only.” The goods which 
were shipped were, in fact, of different kinds and 
descriptions, and packed in separate packages : — 
Pleld, that it was not necessary that the insurer 
should be informed that it was intended to ship 
goods of different kinds, and separately packed, 
as he ought to have expected that all the goods 
would not be of the same kind ; and that he was 
liable for a total loss of each separate package, 
although some of the packages shipped were 
saved. WWdnmn v. Hyde, 3 C. B. (N.s.) 30 ; 
27 L. J., C. P. 116 ; 4 Jur. (n.s.) 482. 

Separate Insurances of Parts.] — On 

an insurance of goods in “ ship or ships,” 
which were declared to be, and to be valued 
“on rice to be declared free from particular 
average,” the insurer cannot, by indorsing a 
declaration of interest with a separate valuation 
of each bag of rice, create a separate insurance 
on each bag. Ativisle v. 2 H. & N. 541) ; 
27 L. J,, Ex. 105 ; 6 W. E. 76. 

A policy having been effected on goods “in 
ship or ships,” declared to be “on rice, to be' 
declared free from particular average,” the : 
insured indorsed on the policy a declaratioji, i 
which was afterwards marked with the initials of i 
the underwriters as follows : — [E.] 500 bags rice, | 
per “ Laidrnans,” at 8.v. 3^. per bag, 206L ois. ; 
[E.] 4,500 bags rice, per Margaret Skelly,” at 
8.S-. Sd. per bag, 1,856Z. os. From each ship 
certain of the bags of rice were safely landed at 
their port of destination, others were jettisoned, 
being cast into the sea to save the ship ; others, 
in the “ Laidnians,” on arriving at their port of 
destination, were cast into the sea, being unfit 
for consumption ; others in the “ Margaret 
Skelly,” were so much injured by sea damage as 
to be sold at the port of departure, to which that 
ship was obliged to put back. The underwriters 
had paid the loss on the goods jettisoned : — 
Held, that the assured were not entitled to recover I 
the value of the bags of rice cast into the sea at > 
the port of destination, or sold at the port of 
departure. Ih. 

Mixture of Cargo.] — Several shippers respiec- 
tively shipped bales of cotton on board a general 
ship. Part of the bales were lost on the voyage, 
part arrived with the marks obliterated, so that 
their respective owners could not be ascertained, 
and part arrived so as to be distinguishable and 
deliverable to the respective owners : — Held, as 
respects each shipper wffose full number of bales 
could not be distinguished and delivered, that he 
must be taken to have sustained a total loss of 
part of his cotton, and a partial loss of the 
remainder, according to a calculation of the pro- 
portion that would be applicable to his cotton,, 
with, reference to the whole number of bales lost, 
and the whole number of bales which arrived 
indistinguishable. Spe}we v. Union 3Ia.ri7ie Imur" 
mice Co., 37 L. J., 0. P. 169 : L. E. 3 C. P,427 ; 
18L. T.632; 16 W.E.1010.' 


Conffscation and Sale of Cargo.] — A cargo 
on board a ship bound from Liverpool to IMara- 
moras. was insui’ed against the usual perils, 
including “ takings at sea, arrests, restraints, and 
detainments of ail kings, princes and peo[)ie.” 
The ship sailed and had nearly reached her 
destination W'hen she was captured by a United 
States cruiser and taken into New Ojieaiis, 
where a suit was instituted in the prize court 
for her condemnation. The insurers contested 
the suit, electing to treat the loss as a partial 
one. They obtained the judgment of the couit, 
whereupon the captors appealed. The insured 
gave a formal notice of abaiidoinnent, which the 
insurers refused to accept. Upon the applica- 
tion of the captors, the shij) and cargo -were 
ordered to be sold unless bail were given by the 
insured. Upon receiving intelligence that this 
order had been made, they applied to the in- 
surers for assistance in giving bail to prevent the 
sale. The insurers refused to give any assist- 
ance, and in the end the ship and cargo w-ere 
sold by order of the prize court. The insured 
brought an action to recover from tlie insurers, 
as for a total loss: — Held, that they were entitled 
to recover the whole amount at which they were 
insured under the policy, inasmuch as the decree 
of the prize court, with the sale of the goods 
under it, w^as a deprivation of the ownership of 
the goods, and amounted to a total loss. Stmmjev 
and Scottish 3/ar Inc Insum nee Co., 10 
i B. A S. 770 ; 39 L. J., Q. B. 214 ; L. E. 5 Q. B. 

I 599 ; 22 L. T. 802 ; 18 W. E. 1201-~Ex. Ch. 

I Partial Confiscation.] — A cargo insured by a 
I valued policy was confiscated and sold ; but the 
enemy permitted the foreign consignee to retain 
from the proceeds the amount of his accept- 
ances ; the assured not having abandoned, the 
loss became partial only, and the assured w’as 
entitled to recover from the underwriter a sum 
bearing the same proportion to his subscription 
as the loss ultimately sustained bore to the whole 
value in the policy. Goldsmid v. Gillies, 4 
Taunt. 803 ; 14 E. E. ry71. 

Goods insured upon a valued policy having 
been seized, confiscated, and sold, by order of the 
enemy's government on their own account, but 
the necessary documents to verify the loss not 
having arrived here, the underwriters, on appli- 
cation to pay their subscriptions, agreed to 
adjust and pay immediately 50U per cent, on 
account, but no abandonment was made by the 
assured ; and in the meantime the foreign con- 
signees of the goods, in consequence of remon- 
strances to the enemy’s government, obtained a 
restoration of half the proceeds of the goods 
which had been so seized and sold, which half 
amounted to more than the whole sum at which 
they were valued in the |iolicy : yet held, that 
the underwriters were not entitled to recover 
back the 50Lper cent, they had paid on account ; 
the assured having in fact sustained a loss of 
half his goods, for which he was no more than 
indemnified by the 504. per cent, he had receii^ed ; 
and there having been no abandonment to the 
underwriters ; and the superior value of the 
proceeds arising from the benefit of the market, 
in which the underwriters had no concern* 
Tmim V. Edwards, 12 East, 488 ; U B. E. 458. 

Sal© of Cargo by Court*]— A cargo of salt, -‘of 
the value with prepaid- freight of about l.OOOL, 
was insured from' Liyerj3oor''to Calcutta, _ the 
pdllcy .containing': the mehioraitdum warranting 
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‘'corn, fish, salt, &:c., free from average unless | such sale ; and t 
general or tlie ship be stranded,” Having en- 1 which proceeded 
countered bad weather, lost both her anchors, by the court. T 
and had her niasts cut away, the ship was taken payable was to 1 
ill tow hy salvors and placed on a bank out of incurred in respe 
the ordinary course of the voyage, where she lay sold, by reason of 
on her }>ort side for several tides, and sustained including the e: 
considerable further injury. The salt was landed warding to the]: 
in a damaged state, and the ship repaired, though would exceed the 
at an expense which exceeded her value when destination. It 
repaired. About one-fifth of the salt might law of France nc 
have been made salable, but would have with the decree < 
realised no profit. Suits were instituted by the the proper propor 
salvors in the admiralty court, and the salt to the residue o 
sold under a decree, the entire proceeds being port of destinat 
absorbed by the costs : — Held, that there was a expenses : — Held 
partial loss of the salt, but not a total loss, the total loss of the c 
seizure and sale under the decree of the admir- for the sale of th 
aity court not being a natural or necessary due to the ])erils 
consequence of a peril insured against ; and that for the purpo.se 


Insurers not Concluded by erroneous Judg- 
ment of Foreign Court.] — A cargo of rye, shipped 
on an Austrian ship for carriage from Helios, a 
Tiu'kish port, to Schiedam, was insured by a 
policy warranted free of particular average. The 
ship meeting with stormy weather, a portion of 
the cargo was damaged, and the ship had to 
put into the port of La Eochelle. Proceedings 
were taken, at the instance of the captain, in 
the tribunal of commerce at that port, and in 
consequence the cargo was landed and ware- 
housed. It was neccssaiy to sell a portion of 
the cargo immediately, which was accordingly 
done. On the 21st of February, the court, on 
the petition of the captain, ordered a sale of the 
residue, and notice of abandonment was given 
to the insLU’ers on the ground that, in the opinion 
of the experts or surveyors, the rye could not be 
forwarded to its destination. This notice the 
insurers refused to accept ; and on the oth of 
March they summoned the captain before the 
tribunal of commerce for the purpose of having 
it decreed that there was no oceasiGii to sell the 
residue of the rye. The court accordingly 
ordered the residue of the rye to be surveyed, 
and the surveyors reported that it could be 
reshipped and conveyed to its destination. This 
report was confirmed by the court, and notice of 
it given to the assmed. together with notice that 
any course pursued with the cargo wmuld be for 
their account and on their responsibility. The 
rye, however, was not forwarded, and remained 
until Decemher warehoused at La Eochelle, 
although the captain inight have procured a ship 
to carry it on. The captain having in the mean- 
time procured advances to meet the expenses 
caused by the interruption of the voyage, was 
summoned, by the parties who had made the 
advances, before the tribunal of commerce ; 
and on the Hth of September the court decreed 
a sale of the ship, and a statement of' general 
and particular average of the ship and cargo to 


Election.] — When it is uncertain whether the 
damage done to a cargo by a peril insured 
against will result in a partial or total loss, the 
assured is not bound to make his election how 
to treat it as soon as some incipient damage 
has occurred ; and his right to claim indemnity 
for a total loss does not mature till the facts 
constituting such a loss are ascertained. Brown- 
mq V. Provincial Inmirance Co, of Canada, L. E. 
o P. C. 26B ; 28 L. T. 858 : 21 W. E. 587 ; 2 Asp. 
M. C.'So—P. 0. ■, 


Of Freight.] — When by the terms of a charter- 
party a part of the freight is made payable in 
advance, the charterer has a right to deduct the 
whole amount so paid by him from any freight 
which mav’- actually be earned, in case of a Toss 
of part of the cargo, and not only a pi’oportionate 
part of it. Allison Bvidol Marine Insurance 
Co., 1 App. Gas. 209 : 34 L. T. 809 ; 24 W. E. 
1039 : 3 Asp. M. C. 178™ H. L. (E.) ' 

A shipowner chartered his ship for a voyage 
to Bombay. The charterparty provided that 
freight was to be paid on unloading, and right 
delivery of the cargo at the rate of 42^% per ton 
on the quantity delivered, “ such freight to be 
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Freight may be insured by a time policy, 
though for a period short of the time necessary 
to complete the voyage on which such freight is 
to be earned : and tliere is a total loss of freight 
if the cargo is so damaged by a peril of the sea 
in the course of the voyage as to render it impos- 
sible (except at an expense which would greatly 
•exceed its value on arri\'al) to cany it to its port 
of destination, Miehad v. Gilleapy^ 2 C, B. (x.s.) 
627 : 26 L. J., C. P. 306 ; 3 Jur. Cn-.s.) 1219. 

If a ship whose freight is insured against 
])erils of the sea sufL'ers sea damage, and can be 
repaired, so as to bring home her whole cargo, 
for a sum which, though it exceeds the amount of 
freight, is not more than a prudent owner, look- 
ing to the value of his ship, alone would incur, 
the underwriters are not liable as for a loss of 
freight by perils of the sea. v. Sufifli, 9 

C. B. 94 19 L. J., C. P. 225 ; 14 Jur. 1003. 

A ship valued at 12,000Z. was insured from 
Valparaiso to England ; the freight, valued at 
4.000Z., was also insured by a separate policy. 
The ship having sailed with a full cargo, con- 
sisting of 800 tons of merchandise, was compelled 
by stress of ’weather to put back to Valparaiso, 
where the master, finding upon survey that to 
ro])air her, so as to enable her to bring home the 
entire cargo, would cost a sum exceeding the 
value of the freight, though less than the value 
■of the ship when repaii'ed, sold her : — Held, not 
.a total loss of either ship or fi’eight. Ih. 

Freight under a charter was insured, for a 
voyage from the Cape of CIoocl Hoi)e to Honde- 
klip Bay, an open roadstead 180 miles u}) the 
coast, there to load a cargo of copper ore, to pro- 
ceed therewith to Swansea, at a freight of 40.y. 
per ton. Arrived at liondeklip Bay, the master 
received on board a part of the cargo (the whole 
being ready), when a storm comings on, he was 
compelled to put to sea with the loss of an 
xinchor and an injury to his windlass ; and after 
beating about the offing, he deemed it expedient 
to sail for St. Helena, a distance of about 1 ,800 
miles. Finding, on his arrival there, that he 
could not get an additional anchor or the requisite 
repairs, the master discharged the portion of the 
•outward cargo which he had not landed at 
Plondeklip Bay, and pi’oceeded to Bwansea with 
tlie homeward cargo, short by about 120 tons of 
a full cargo. The jury, although the master did 
not run for the Cape, where the necessary repairs 
might have been obtained, found that the master 
acted throughout as a prudent owner, uninsured, 
would have done : — Held, that the underwriters 
were not responsible as for a total loss of the 
freight of the 120 tons by perils of the sea, 
Phllpoft v. Swam.! 11 0. B. (x.s.) 270 : 30 L. J., 
C. P: 358 ; 7 Jur, (K,S.) 1291 ; 5 L. T. 183. 

vSee also y. Potter, post, col. 1278. 

Where, in case of damage to a ship, the master 
elects to re|>air it, the mere fact that the expenses 
of repair ultimately prove to be greater than the 
value of the ship, will not be sufficient to shew 
that lie acted beyond the scope of his authority, 
or to entitle the owner, in an action on a policy 
of freight, to recover as for a total loss. 

V. Chapman. 2 H. L. Gas. 696 ; 8 C. B. 950 ; 13 
Jur. 969. . 

Bights of Underwriter on.] — In all cases of 
insurance on ship, in ’which the subject is not 
actually annihilated, the assured, claiming as for 
a total loss, must give up to the underwriters all 
the remains of the property recovered, together 
with all the benefit or advantage incident to it ; 


or rather such property vests in the underwriters. 
Sfeimrt v. Greenook Marine Iimirance Co.. 2 
H, L, Cas. 159 ; 1 Macq. H. L. 382. 

Freight, while the ship is in the course of 
earning it, is a benefit or an advantage incident 
to the shi]), and thei^efore becomes the pro^tertj* 
of the underwriters, paying for a total loss. Ih. 

Ship Condemned by Process of Law.] — There 
is no remedy upon the policy where the .ship has 
been seized and condemned by proce.ss of law, 
1 Ld. Eaym. 724. 

Sale of Ship by Court — Proceeds less than 
Salvage.] — To constitute a total loss it is not 
iiecessai'v that a ship should be actually annihi- 
lated nr destroyed. If it is lost to the owner by 
an adverse valid transfer of his right of property 
and possession to a purchaser by sale under 
decree of a court of competent jurisdiction in 
consequence of a peril insured against, it is as 
much a total loss as if it had been totally 
annihilated. Comma n v. Wed or Bvifldi 
America Atsruranee Co., 57 L. J., P. C. 17: 13 
App. Cas. 160 ; ,58 L. T. 122 ; 6 Asp. C. ‘2.S3 
—P. C. 

Where a ship had been deserted by lier master 
and cj-ew, having been previously ])laced by 
them in a sinking condition, but had been sub- 
sequently taken possession of by salvors, towed 
into port, and there sold together with the cargo, 
by order of the admiralty court, for less than 
the actual cost of the salvage services : — Held, 
in actions upon policies on the ship and freight 
respectively, that, assuming the possession by 
salvors of a derelict vessel to be only a construc- 
tive total loss, the subsequent sale constituted an 
actual total loss of both ship and cargo. Ih. 

Salvage less than Freight.] — Where salvage 
falls short of the freight payable by the assured 
there is a total loss. Bof/fidd v. Brown, 2 >8tr. 
1065. 

Right to Compensation paid by Sovereign 
State.] — The respondents efiected with under- 
writers valued policies of insurance (including 
war risks) on a cargo, which was afterwards 
destroyed by the ‘‘Alabama,” a Confederate 
cruiser, and the underwriters paid to the respon- 
dents as on an actual total loss the valued 
amounts, which were less than the real value. 
The United States, out of a compensation fund 
created after the loss and distributed under an 
act of congress passed siibsoquently to the loss, 
paid to the respondents the difference between 
their I'eal total loss and the sum received from 
the underwriters. Under the act of congress no 
claim was allowed for any loss for which the 
party injured should have received compensation 
from any insurer, but if such compensation should 
not have been equal to the loss actually suffered, 
allowance might be made for the difierence ; 
and no claim was allowed by or on behalf of 
any insurer either in his own right or in that of 
the party insured : — Held, that tiie underwu-iters 
were not entitled to recover the compensation 
from the respondents. Btirnemd v. Bodooanaehi^ 
51 L. J., 0, B. 548 ; 7 App. Oas. 333 ; 47 L. T. 
277 ; 31 W. R. 65 ; 4 Asp. M, 0. 576— H. L. (E.) 

Missing Ship.] — If a ship, for wdiich the under- 
writers have paid as for a total loss, should 
chance to. turn up, she is to be considered as 
abandone^i-and.wili-holpng'to the underwriters. 
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AbandoEmeixt — Croods partly Saved,] — Insur- 
ance on 1,050 boxes of soap, at and from Liver- 
pool to Oporto, The ship grounded on the 
bar at Oporto, and was bilged ; seventeen boxes 
of soap were lost, and tiie rest were carried 
ashore in barges, the damage not exceeding 20 
per cent. The underwriter being sue<l, paid into 
court 20 per cent, upon his subscription : — Held, 
a total loss, without abainlonment, the ship having 
never arrived. Jinller v. Chrhtie, cited, 2 M. S. 
874 ; 15 E. E, 277 (not now law). 

Capture and Eecapture — Eee every as for Total 
Loss. 1 — Sec PringU v. Ilartley^ post, col. 1202. 

Warranty against Particular Average — Part 
of (loods Saved,] — Upon a policy upon hogs- 
heads t)f sugar warranted against particular 
average, some part of the sugar in every hogs- 
head being preserved, though less than 3 per 
cent, on the cargo, it was held that this could not 
be a total loss. liedhirq v. Pmrson^ 7 Taunt. 


2. CONSTEUCTIVE TOTAL LOSS. 

What Damage.] — ^AVhere a shi}), in conse- 
quence of the inability of the master to get it off 
the rocks where it has struck, has been actually 
sold, or where a cargo of a perishable nature has. 
been so damaged by the sea that its substance is 
gone, and it can never reacli the destined port in 
specie, the loss in each instance is an actual, and 
not a constructive, total loss. Fleming v. SmltJt., 
1 H. L. Cas. 51 o. 

Where a prudent owner uninsured would have 
sold, the case amounts to one of actual total loss. 


Part of Cargo Damaged — Whole Sold.] — 
Bales of silk were insured free from average from 
Leghorn to Liverpool. The shi}) put into Gib- 
raltar from stress of W'eather, and the cargo was 
necessarily unloaded. Some of the bales were 
damaged by watei-, and the master, acting reason- 
ably, sold the wdioie. No one bale was so damaged 
as to be worthless. All might have been brought 
to England and sold as silk, though some was 
much damaged : — Held, not a total loss. Kavone 
v. JIaddon, 9 C. B. 36. 

Pruit Cargo Damaged 80 per cent.] — Where 
a cargo of fruit wns cj ' ’ ’ 

and brought to its 
damaged 80 per cent, by delay 
partial loss. 21'^ Andrews v. Vaughan^ 

Ins. (8tli ed.) 253. 

Advances for Supplies for Passengers — 
Mutiny.] — Advances made for supplies to Chinese 
passengers were insui*ed. On the voyage the 
Chine.se mutinied, seized the ship, and refused to 
go to their destination : — Held, a total loss of 
the sums insured, yaylov v. Palmer^ 8 Ex. 739 ; 


iapturod and recaptured 
port of destination, but 
■Held, to be a 
1 Park, 
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right he ivould otherwise have to claim extra- to Liverpool. When off Algoa Bay she ericouii- 
orclinaiy expenditure, by way of salvage or other- tered very severe weather, and sneh damage that 
wisejn addition to the cost of repairs. For wood it became necessary to put into Port Louis, in the 
Y. jSorth IValeii J/vtw/ 1 JFtrino InuHnowe Go,, Mauritius, whei'e she arrived on the 21st Aiigusr. 
or Foncood v. Provh/rkd dSIiiinal Marine Inmr- She was sold by auction under the captaiirs 
anee ^b.^49 L. J., Q. B. 59B ; 9 Q. B. I). 732 : 42 orders, and afterwards broken up, notice of aban- 
L. T. 837 ; 28 W. B. 938 ; 4 Asp. M. 0. 293 — C. A. donment being given. The owners had bought 
^ . the ship in 1855 for 20,000^., and 20 per cent. 

Total Loss only,' j— A policy on a ship was reasonable deduction in resiiect of 

^•ainst -total loss only.' During the wyage .y^ar and tear at the time when the policv 
the ship sustaiimd dannioc^ which amomited to attached. The cost of building such a ship at 
constnictive total loss : Held, that a construe- time would have been 20,000^., and tlie cost 
tive total loss was Within the ^ repairing her 10,500/. Her value, after she 

Adamii Y. J/ae/ir^ G-®-) had been repaired would have been 7,500/., she 

1 1 W t! ^ beingavevsseiof exceptional size and class; but an 

li \\ . it. owner wanting such a ship for the particular 

m- i? -nzjp .u Tr t t wi* -n i- - . purposcs of liis trade, and having to elect either 

Time of-Effect on Valued Time Policy. J-A ,'^11, or to repair, or to purchase, would have 
time policy is^not pi evented fiom attaching oy elected to repair her, for such a vessel couhl not 
tiicn-e hawng been a constructive total loss ot the pixrdiased at that time for so 

vessel before commencement of the risk insured, small a sum as 10,500/.: — Held, that there was 

n 1 m ^ average loss, and not a constructive total 

C. P. .,03 ; iv L. 1. 4/3 ; 16 \V. E. 399. Grainf/or v. Martin.. 4 B. ic !3. i» ; 8 L. T. 

A ^ ' 11 W. E. 758 — Ex. Ch. Aliirminu' 31 L. J., 

Sale By PoreigE TriBanal-Cause of ]-A sale q b_ jgy . g ju,, (n.s.) 995. 

of the subject-matter of nisiimnce ordered by a . ' v v 

foreign tribuiial witBm whose jurisdiotto it has Questions for Jury.]-Aotioxi on a policy as 
Been ongmally thrown by penis m.sured against, fo,. ^ ^e earned in earry- 

does not amount to a oonstractive total loss whoi;e , ^ of coals and iron from Rio to 

the sale IS not due to penis insured against such y = nci.scor On the vornsc the .ship received 
penis havmg ceased to operate, but is made for compelled her to 

the purpose of repaying advances incurred ,,,,0 Montevideo, having previously, for 
through the captains breach oi duty m not lafetv's sake, thrown overboard some portion of 
translupping the subject-matter of msiiran^^ her ^argo and landed another portion at the 
Rs destination. Meyer x Kallt, -^.} L. J., 0. 1. ppalkland Islands. On the ship being survoyod 
lt\l q Monte Video, she was found to be incapable 

; 6 Asp. j.Vi. O. 324. pui’suing the voyage with the cargo o.n board, 

TJimecessary Sale by Master-Ship not irrepar- other vessel could be found to take the 

ably Bamaged.]-A ship was driven from her of warehouse twin vras so 

moorings by ice, went ashore, and was much, bitt Monte \ ideo, that in a ten months^ it 

not irreparably, injured. In the course of repairs have equalled the value of the cargo, 

a diffiotW arose for want of materials, and the f 

master sold her :-Held, not a total loss. Fur- political revolution it was unsafe to land 
mau !0 V. Bradley, 1 Park, Ins. (8tli ed.) 365. leave it miwarehousod ; under 

^ ^ these circumstantes, the captain, being m want 

On Bottomry Bonds.] — The condition of a of money, sold the 'cargo, and appliedAhe p.ro- 
bottomry bond provided for its defeasance on ceeds to the ship’s purposes, and afterwards 
payment of the amount of the bond, “ or, in case brought her back in ballast to Liverpool for 
of the loss of the ship or vessel, such an average repairs. At the trial the judge left two questions 
as by custom shall have become due on the to the jury: first, was there a constructive total 
salvage, or if on the voyage the ship or vessel loss of the ship ? and secondly, was there a con- 
should be utterly lost, cast away, or destroyed.” structive total loss of the goods? The jury 
The ship having become a constructive total loss, answered both questions in the negative, and 
the bondholder, by a decree in the admiralty found a verdict generally tor the defendant - 
court, obtained payment to him of the proceeds Held, that there was no misdirection, and that 
of the ship, which had been paid into court, and the two questions submitted to the jury were, 
which were insufficient ; the court holding that nnder^ the circumstances, proper for the deter- 
a bottomry bond was only discharged by pay- mination of the case. Flinffcmder v. Howie and 
ment or by an absolute total loss, and that the Colomal Insurance Co.., 15 L, T, 16. 
condition providing for defeasance on payment of The rule is, that to entitle the assured to 
such average as by custom should have become recover upon ai policy, the loss must be the direct 
due, did not refer to the case of a constructive immediate consequence of the peril insured 
total loss. .In an action by the bondholder on a against, and not a remote one. //'. 
policy of insurance upon the bond : — Held, that ^ a « . 

the doctrine of constructive total loss was not Abando^ent.] See XL AbAi. i o* a , 
applicable to a policy of insurance on bottomry, seq. 

and that the condition of defeasance did not «« i -vtt csatt. -ov Maci 

apply to the case of a constnictive total lo&s. 

nrm,.mtield x Smitherii. r>?.«iraii/v. fh.. 39 Tj. .1.. 01 bHIP AifD OARQO, post, cols; 129/, seq. 


mm 



SHIPPING— INSUEANCE—X. Losses. 


— Held, that the assured could not recover. 
Pols V. Fitzqemld Willcs, 641 ; Ambl. 311 : 4 
Bro. P. C. 439. 

Insurance of privateer for two months. The 
ship was captured and recaptured without 
material injuiy : but the cruise was lost : — 
Held, that the' underwriter was liable. Joilihis 
V. Mackcnds, 4 Bro., P. G. 447, n. S. P., FltZ’ 
fferald v. Wa'nikam. Ih . ; Wliitekead v. Bauce^ 
4 Bro. P. C. 146, u. ; Stoncy v. Broion. 4 Bro. P. C. 
445, n. ; Barela tj v. Collier. II). ; Ilanhury v. 
King. Ib. 

Capture and Eecapture.]— If a ship insured 
be taken by the enemy and after a possession of 
nine daj's, but before she is carried infra pinesidia, 
be retaken by an English man-of-war the property 
is not changed. Aff-serledow Cambridge. 10 Mod. 
77. See. per Lord Manstield, 2 Burr. 695. 

Ship Derelict — Salvage Claim — Ship Sold 
Abroad.] — The cargo on board the s.s. 
"Celestina,” owned by a merchant at Chili and 
insured for 3,8002., took fire, and the ship was 
abandoned on high seas by her crew. She was 
soon after picked" up by another English ship 
and towed into liio, where, the fire being 
extinguished, she was placed in the hands of 
the judge to enforce a claim for salvage. This 
claim was at once settled in England, the under- 
writers on the cargo contributing the agreed sum 
of 1,2502. in various proportions, and the several 
policies were indorsed Settled a claim on 
account without prejudice.’' Instructions were 
sent to Eio for the ship's release, but the 
Brazilian court refused to release her, and 
having sold both ship and cargo, retained the 
proceeds ; — Held, that the underwriters must 
pay a total loss, and were ]iot entitled to deduct 
the sum paid in settlement of the salvage claim. 
Bvchanan v. London and Prodnclal Marine 
hmurance Co.^ 05 L. J., Q. B. 92. 


gagees efiected an insurance against absolute 
total loss only. On the voyage the ship was 
driven ashore in a gale, and having become a 
constructive total loss, notice of abandonment 
was given by the mortgagees to the underwriters. 
The mortgagors immediately gave notice that 
they wouitl look to the mortgagees as if they 
were their underwriters for a full insurance, and 
reeot'ered from them the full value of the ship. 
The ship remained for two months exposed to 
the perils of the sea, when she became a com- 
plete wreck, and was then sold without prejudice 
to the rights of the pai’ties. After the sale, but 
before this action, the mortgage was paid ofi ; — 
Held, in an action by the mortgagees against the 
underwriters claiming for an absolute total loss, 
that as the shij;) when sold had become an 
absolute total loss from perils which were con- 
tinuous, the plaintiffs were entitled to recover. 
Lerg v. Merchants 2larlne Innnrance Co., 1 Cab. 
& E. 474 ; 52 L. T. 263 ; 5 Asp., M. 0. 407. 

35TotiC8 of Abandonment — Eeinsnrance.] — 
Upon a constructive total loss happening to the 
ship insured, notice of abandonment need not be 
given to the underwriters of a policy of rein- 
surance. The owners of a ship insured her for 
twelve months in an ordinary Llo^^d’s policy, 
which contained a suing and labouring clause. 
The underwriters of the Lloyd’s policy reinsured 
themselves with a French company which rein- 
sured itself with the defendants. The policy 
underwritten for tlie French company by the 
defendants was for LOOOZ. : bound them to pay 
the sum that might be paid on the original 
policy ; was to cover the risk of total loss only, 
and contained a suing and labouring clause. 
Whilst the jjolicy was in force, the ship went 
ashore and was much damaged. Her owners 
gave notice of abandonment to the underwriters 
of the Lloyd’s policy, but notice of abandonment 
was not given to the defendants ; the under- 
writers of the ship ultimately settled with her 
owners at 88 per cent. The}’” expended more 
than 5,0002. in floating the ship, and sold her to 
a builder, wdio rei)aired her at a cost of 9,0002., 
and resold her for 1 1 ,2002. The cost of floating 
the ship (after deducting the price paid by the 
shipbuilders) being added to the 88 per cent, 
represented a loss of 112 per cent. In an action 
by the French company as reinsurers against the 
defendants : — Held, that a constructive total loss 
had occurred, and that as the defendants had 
bound themselves to pay as might be paid on the 
original policy, they were liable to the extent of 
1,0002. ; but that they could not be held liable 
for more, as the underwriters of the Lloyd’s 
policy were not the ‘‘ factors, servants, or assigns” 
of the plaintifi’s within the meaning of the suing 
and labouring clause, and that the defendants 
wore not liable, at least by virtue of that clause, 
for any part of the expenses incurred in floating 
the ship. U^lclll v. BosUm Marhm Insiiranee Co., 
54 L. J., Q. B. 142 : 15 Q. B. H. 11 ; 52 L. T. 787 : 
Sn W. B, 293 ; '5 Asp. M. G. 405— G. A. , 

Loss of Toyage, not of Ship,] — Insurance on 
shi}) at and from Jamaica to any port or ports, 
cruising, &c., for four months, without further 
-'’accoinit,''' &c.y-'''aiKi- free " from; ■.average '(before" 
19 Geo. 2, c, 37) ; the insured had interest in the 
-ship to the amount insured. During the four 
. months ■ the crew mutinied, and tlie cruise 
'g {privateer’s) was prevent^i At t^^’end of.tiie 
I lour, moptths the ship was 'at Jamhiea frr'mffety ‘ 


3. Average Loss. 
a. General Average. 

Mast Cut away — Question for Jury,] — A ship 
being caught in a storm, portions of the rigging 
gave way to such an extent that the mainmast 
began to lurch violently. Whereupon, fearing 
that the mast would rip up the deck and thereby 
endanger the ship, the captain ordered it to be 
cut away, which was done. In an action by the 
owner of the ship to recover from the owners of 
the cargo their propoiliou of general average 
loss incurred by the sacrifice of the mast, the 
judge left to the jury the following questions : 
first, are you of opinion that the mast was vir- 
tually a wreck, and gone at the time it went 
over/ secondly, do jma find it was hopelessly 
lost ? The jury answered both questions in the 
affirmative Held, that there had been no mis- 
direction, and that substantially the right ques- 
tions had been left to the fury. Shepherd v. 
Kottgeii, 47 L. J., G. P. 67 ; 2 0. P. D. 585 : 37 
L. T. 618 ; 26 W. B. 120 ; 3 Asp.. M. 0. 644— 
G. A. 

If anything on board a ship which is cut or 
cast away because it is endangering the whole 
adventure is in such a state or coiidirion that it 
must itself certainly he lost, although the rest 
of the adventure should be saved without the 
cutting or easting awmy, then the destruction 
of the thing gives no claim for general average. 
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Tackle.] — action lies bj’ a shipowner to 
recovei’ from the owner of the cargo his pro- 
portion of general average loss incurred by 
sacrificing the tackle belonging to a ship for an 
unusual parpiose, or on an extraordinary occasion 
of danger, for the benefit of the whole concern, 
Birliloj Y. Pi'csgrace, 1 East, 220 ; 6 E. E. 256. 

Eepairs and Expenses.] — A ship, in the course 
of her voyage, was run foul of by another ship, 
and damaged, and the captain was in conse- 
quence obliged to cut away part of the rigging, : 
and to i^eturn to port to repair the damage and 
cutting away, without which the ship could not 
have prosecuted her voyage or safely kept tlie 
sea : — Held, that the expenses of repairs, so far 
as they were absolutelj^ necessary to enable the 
ship to prosecute the voyage, but no farther, 
and of unloading the goods for the ]nirpose of 
making the repairs, were a general average. 
Seens, the master’s expenses during the unload- 
ing, repairing and reloading, and crimpage to 
replace deserters during the repairs, Phumner 
V. Wildman, 3 M. & S. 482 ; 16 E. E. 334. See 
also Grainger v. Martin^ ante, col. 1238. 

Where, for the safety of the ship, it becomes 
necessary, during the voyage, to put into a port 
to refit, the expense of refitting is not a general 
average. Jaclison'^. Chartwch. 8 Term Eep. 509 ; 

5 E. E. 425. 

But where a ship is obliged to put into port 
for the benefit of the whole concern, the charges 
of loading and unloading the cargo, and taking 
care of it, and the wages and provisions of the 
workmen hired for the I'epairs, become general 
average. Da Costa v. Xemnlutm; 2 Term Eep. 
407. See also Cases post, col. 1247. 

The wages and provisions of the crev'. while 
the ship rejnained in port, whither she was com- 
pelled to go for the safety of ship and cargo, in 
order to repair a damage occasioned by tempest, 
’were held not to be the subject of general average ; 
nor the expenses of such repair ; nor the wages 
and provisions of the crew during her detention 
in port, to which, she returned, and was detained 
there on account of adverse winds and tempest ; 
nor the damage occasioned to the ship and tackle, 
by standing out to sea with a press of sail in 
tempestuous weather; which press of sail was 
necessary for that purjiose in order to avoid an 
impending peril of being driven on shore and 
stranded. Poicer v. JVhitmore. 4 M. k S. 141 ; 
16 E. E. 416, 

The expenses of the wages and provisions of 
the crew of a ship while detained in repairing 
sea damage are excluded by the usual ’warranty 
as to average. Do T a?ev v. Salvador^ 4 A. k E. 
420 ; 6 & M. 713 ; 1 H. & W. 751 ; 5 L. J., 

K B. 134. 

Chartered freight — General Average Charges 
payable as per Eoreign Statement if required.] 
— Where the chartered freight of a vessel pro- 
ceeding in ballast to a loading port in pursuance 
of a charterparty is insured, and the only 
■persons interested in the vessel and the freight 
insured are the owners of the vessel, there 
cannot be any general average loss, or any loss 
to be treated, as a general average loss, for which 
the underwriters are liable, and this is so even, 
though the ' policy contains a clause providing 
that general’average charges should be payable 
as per foreign statement if required. 21ie 
Drigella.m L. J., Adm. 81 ; [1S93J P. 189 ; 1 E. 
616'; 69 L. T. 834 ; 7 Asp. M. 0. 337. 


Eansom from Pirates.] — If goods be given up 
to pirates to save , the rest, the loss is" general 
average ; aiiter, where part are taken by pirates. 

Illelis V. Palington, Sir Francis Moore, 297. 

Expenses of Steaming.] — A clipper sailing 
ship, fitted ’With an auxiliary screw, being on her 
' voyage from Melbourne to England, came into 
collision with an iceberg, and received such 
damage that her sailing power was practically 
destroyed. By means of her screw and her 
steam power she reached Rio. The expense of 
repairing her at Eio would have been so great 
that the master properly determined to have her 
temporarily repaired, so as to bring her home 
under steam. It was necessary for this purpose 
to purchase coals at Eio and at Fayal, and the- 
ship eventually reached home. An action was 
brought against the owners of a quantity of gold 
on board by the shipowner, to recover the con- 
tribution, to general average alleged to be due 
from them in respect of the expense iiiciiiTcd in 
obtaining coals at Eio and at Fayal : — Held, 
that the action was not maintainable, as there 
was no right to charge this expense to general 
average, Wilson v. IJanh of Victoria. 36 L. J., 

Q. B.'89; L. B. 2 Q. B. 203; 16 L.' T. 9; 15 
W. E. 693. 

A sailing ship sailed from Melbourne, bound 
for London, properly fitted and maimed, and 
seaworthy for the voyage, with coal enough for 
an ordinary voyage. 8he had on board, as was 
usual for such ships on that voyage, a donkey- 
engine equivalent, for the pur]>oses of pumping 
and working the ship, to ten men. Without the 
engine ten more men would have been retiuired. 

On the voyage severe weather caused the ship to 
spring a leak, which could only be kejit down by 
constantly working the engine at the pumps. 

When the engine had thus consumed all the coal 
except one and a half ton, the captain, acting 
l.irudentlj’’ for the preservation of the ship, cut 
up and used with the coal some spare spars and 
wood, part of the ship’s stores, not intended to- 
be used as fuel. There was no sudden emer- 
gency which rendered the cutting up of the 
spars and wood necessary, and the ship was 
exposed to, no serious risk from the water she 
made while there was sufficient fuel on board to 
work the engine, but it would have been impos- 
sible to have kept the ship afloat with the crew 
alone without working the engine. The captain 
afterwai’ds bought coal fron.i another vessel, and 
also in a port into which he ran for that pur- 
pose, just enough coal to enable the vessel to 
reach London in safety. Without the aid of the 
engine the vessel could not have continued her 
voyage. The shipowner having sued a shipper 
of cargo for a general average contribution in 
respect of the cost of the spare spars and wood, 
and also of the bought coal ; — Held, first, that 
the cost of the bought coal could not be charged 
to general average. Harrison y. Banh of Avs- 
tralada^ 41 L. J., Ex. 36 : L. E. 7 Ex. 39 ; 25 
L. T. 944 ; 20 W. R. 385 ; 1 Asp. M. G. 198. 

Held, secondly, by Kelly, G.B., Bramwell, B.,. 
dissentientibus Martin, B., and Cleasby, B., that '' 
the cost of the spars and ’wood could be charged ■ 
to general average. Pb. ri , . , 

Coals consumed in working Stranded Ship off , , 
the Ground.] — ^Where a ship or hex tackle are ■ 
intentionally put to an abnornal use involving 
an extraordinary risk of injury for tho ,pm*pose , ' 

of saving ship and cargo fromjmminent periV - '' 
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ship was got off aiicl taken to Liverpool, where 
she was repaired, and again took the cargo on 
board and proceeded on her voyage. It was 
agreed between the insnrod and the nnderwriters 
on chartered freight, that the freight was to be 
taken as liable to contribute to general avei’age ; 
and the only question for the court was, whether 
the expenses, incurred after the goods were in 
Liverpool, in getting the .ship off without which 
she could not have proceeded on her voyage or 
earned the chartered freight, were general average 
to which the shi}), freight and cargo were to con- 
tribute, or were chargeable to ship alone, or were 
chargeable on any other principle : — Held, that 
as the ship and freight were both in peril, and 
both saved, the freight must contribute as well 
as the ship, supposing the cargo not to contribute. 
Jloran V. JukCb', 7 El. k BL 528 ; 26 L. J., Q. B. 
187; 8 Jiir. (N.S.) 668 ; 5 \V. R. 503. 

But the court drew the inference of fact, that 
the whole saving of the cargo and ship was one 
continued transaction, and on that hypothesis : — 
Held, that the expenses were general average, 
to which ship, freight and cargo must contribute. 


any consequent loss to the ship is the subject of 
general average contribution. Working the 
engines of a shi]) whilst she is fast ashore is an 
abnormal use of them. Consequently, coal con- 
sumed in so working the engines is the subject 
■of general average contribution. Per curiam : 
Injury to the engines in so working them i.s the 
subject of general average contribution. The 
Bo)ui, and American Shvppiw} Ok v. 

Jkdemnitf/ Mutnal Marim Inmmuee 6h., 64 L. J., 
Adm. 62’: [LSUnl P. 125; 11 R. 707 ; 71 L. T. 
87U ; 48 W. R. 200 ; 7 Asp. K. C. 557~G. A. 


Resisting Attack.] — A ship being unable to 
escape from a privateer, resisted the attack, beat 
off the privateer, I'eached her port, and delivered 
hei' cargo in safety : — Held, that neither the 
ex])eTise of repairing the ship, nor of curing the 
wounds of the sailors, nor of the ammunition, 
was the subject of general average. Taylor v. 
€u<rfi.% 2 I^larsh. 809 ; 6 Taunt. 608 ; Holt, 192 ; 
4 Camp. 387 ; 16 R. R. 686, 

If a shi}), in order to escape from a privateer, 
carries an uimsual press of sail, and succeeds in 
getting away, but sustains damage in so doing, 
this is a sea risk, not a general average loss. 
CovhKfton V. Moherts, 2 Bos. & P. (N.R.) 878; 9 
R. E. 669. 


Raising Sunken Vessel.] — The remuneration 
which the .shipowner is obliged to pay for ser- 
vices rendered in raising and repaiiing a sunken 
ship gives a claim to a general average contribu- 
tion provided such services appear to be for the 
joint benefit of the ship and cargo. Kemy) v. 
IlalUday, 6 B. & S. 728 ; 35 L. J., Q. B. 156 ; 
L. R, 1 Q. B.520: 12 Jur. (N.s.) 582 ; 14 L. T, 
762; 14 W. R. 097— Ex. Ch. 


shi])Owiier’s ‘agents. Wulthew v. 3fai'riyjanl, 39 Scuttling Ship to extinguish Fire.] — Damage 
L. J., Ex. 81 ; L. R. 5 Ex. 116 ; 22 L. T. 310 — to cargo by scuttling a ship to put out a fire is 
Ex. Ch. the subject of general average contribution. 

Semble, that such expenses may, as against Aehardy. L. T. 647 ; 2 Asp. M. C. 422. 

the owner of cargo so removed be general There* is no valid custom excluding the loss 
average, if the goods cannot be otherwise carried from general average. Ih. 
forward, or only at a great expense, or after a The plaintiff chartered a .ship from the defeii- 
delay which would deteriorate the goods. Ih. dant, and by the charterparty it was provided, 

A ship laden with cars:o, while in port, was “all questions of general average to be settled 
driven ashore on the 5tli of October ; the cargo according to the custom of the London under- 
was unshipped, and by the 19tli was landed and writers at Lloyd’s.” A fire broke out on board, 
warehoused in safety under the superintendence the ship was scuttled to extinguish it, and the 
audcontrolof the .shipowners agents; an attempt cargo was damaged thereby. The loss was 
was then made to float the vessel, which was adjusted as general average, and the plaintiff 
abandoned on the 24tli of November. Subse- brought his action to recover from the defendant 
quently a second attempt was made, which, on the ship’s contribution. The judge directed the 
the 81st of December, succeeded ; the ship was jury that the loss was general average according 
taken into port and repaired, and after reshipping | to law, and the question was whether there was 
the cargo, proceeded to its destination : — Held, | a valid custom excluding such loss from general 
that the expenses of getting the vessel off were ; average. The jury found that no such custom 
not general average to which the owners of cargo existed, and the verdict was entered for the 
were bound to contribute. Ih. plaintiff. Ih. 

ExpeiLses incuiTed in getting off a stranded 

ship, and taking her to a port for repair, after Ship on Fire in Harbour — Termination of 
the entire cargo has been discharged and in Adventure.] — To pour water upon the cargo, 
safety, are not chargeable to general average, pursuant to the master 's orders, for the purpose 
but are cha-rgeable to a particular average on of extinguishing a fire which had broken out in 
' the ship alone. loh v. La'ngton, 6 El. & BL 779 ; a ship’s hold, is 'a general average act ; and if the 
26 L. J., Q, B. 97 ; 8 Jur. (F.S.) 109 4 W. R. cargo is thereby injured, the owner is entitled to 

041. a contribution. Whilst the cargo remains on 

A .ship was chartered to proceed from Liver- board a ship after her arrival at the port of 
pool to a foreign port, and there load a return destination, the maritime adventure is not 
cargo, for freight, payable on delivery of the terminated so as to absolve the owners of the 
home cargo. Bhe took on board an outward cargo and the ship from mutual rights and 
cargo, sailed and was driven on a bank' by a liabilities. The defendants were the owners of 
storm near Liverpool, and the chrgo was rescued' the “ H.,” which, having arrived at her port of 
from her, and carried to Liverpool,,. and there destination at tire end of a voyage, unloaded 
warehoused ; the ship still remaining aishore in a about 1,800 tons of her cargo: about 100 tons 
situation of periL Some day0. ,"a;ffcerwdsy the'' remained on board. Whilst she was lying at a 
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wharf, a fire broke out in her lioid ; and, in 
order to extinguish it, her master caused water 
to be poui-ed into her, whereby some goods, 
forming part of the cargo and belonging to the 
])iaintiS's, were damagcdr The “ H.” might have 
been scuttled and raised again ; but if the fire 
had not been extinguished, she would have been 
in pel'll of partial destruction : — Held, that the 
<lefendants were liable to contjibute by way of 
general average for the damage done to "the 
plaintiff s goods. WJtlfecnm Wire Co. v. Sacill^ 
ol L. J., Q. B. 42i; : 8 Q, B. D. 653 ; 46 L, T. 
643 ; 30 W. E. 588 : 4 Asp. M. C. 531-~C. A. 

Sale of Cargo.] — A claim for contributioti to 
general average arises only where a part of the 
cargo is saci'ificed for the preservation of the ship, 
and the rest of the cargo from an impending 
danger ; not where a part of the cargo is sold to 
raise money at a port to which the ship has put 
back for therepair of damage incurred by ordinary 
perils of the sea. ICaUett v. Wlgram^ 9 C. B. 
580 ; 19 L. J., C. P. 281. 


danger common to the whole adventure, and that 

1 snch sacrifice was voluntary. Ih. 

The plaintiffs shipped certain cattle as a deck 
cargo on board the defemlant s vessel : during 
the voyage a storm arose, and owing to stress of 
weather the master jettisoned the lieck cargo by 
throwing the cattle overboard. The act of jetti- 
son was proper and necessary on the part of the 
master for the safety of the defendant’s vessel : 
— Held, that the plaintiffs could not recover 
from the defendants a general average contribu- 
tion for the loss of the cattle. Joluuson v. C7mj>~ 
man (19 C. B. (N.s.) 503) commented on. Wright 
V. Munoood^ supra. 

Custom as to Liability in respect of,] — A 

custom that underwriters are not liable, under 
the ordinary form of policy, for general average 
in respect of the jettison of goods stowed on deck, 
is a valid custom, and does not contradict the 
terms of the policy. Miller v. Tetherlngton, 7 
H. & H. 954 ; 31 L. J., Ex. 363 ; 8 Jur.‘ (N.S.) 
1039 ; 9 L. T. 231 : 10 W. E. 356~~E.x. Oh. See 
Harley v. Millwarcl^ 1 Jones & C. 224. 

Deck Cargo at Merchant’s Eisk.j — Bur- 

ton V. Bnglish, 53 L, J., Q. B. 133 : 12 Q. B. D. 
218 ; 49 L. T. 768 ; 32 E. 655 ;'5 Asp. IL 0, 
187, ante, col. 587. 

— — Custom as to Beck Cargo.] — Da Costa v. 

Camp. 142 ; 2 Chit. 227; 16 R. E. 
763. Could V. Oliver^ i Bine. (N.C.) 134; 5 
Scott, 445 ; 7 L. J., C. P. 68 ; 2 Man. & Gr. 20S ; 

2 Scott (2T.E.) 241 ; ante, col. 503. 

What Recoverable— ‘‘According to British 
Custom.”] — A ship was lying at anchor in port 
with a general cargo on board, when a fire broke 
out in the forehold. Everj^ effort was made, but 
without success, to extinguish the fire by throwing 
water down the hatchways and upon the cargo. 
Finally, a hole was cut in the side of the vessel, 
and her fore compartment filled with water. This 
extinguished the fire, and if it had not been done 
the cargo would have been destroyed, and the ship 
seriously damaged if not rendered a total wreck. 
Part of a quantity of bark shipped on hoard 
was damaged or destroyed by the water which 
was poured or let into the vessel to extinguish 
the fire. The bark was shipped under a bill of 
lading, which contained the words, “average, if 
any, to be adjusted according to British custom.” 
It is the practice of British average adjusters in 
adjusting losses to treat a loss occasioned by 
water in the manner above described as not a 
general average loss : — Held, whether or not the 
loss was, according to the general law of England, 
the subject of a general average contribution, that 
the words “ British custom” in the bill of lading 
must be taken to mean the practice of British 
average adjusters, so that the claim for general 
average was expressly excluded. SteioaH v. West 
Indian and Pad fie Steamshrp 69., 42 L. J., Q. B. 
191 ; L. E. 8 Q. W 362 ; 28 L. T. 742 ; 21 W. E. 
953 ; 1 Asp. M. C. 528 — Ex. Ch. 

On Foreign Insurances.] — An insurer of 

goods in a foreign country is not liable to indem- 
nify, the assured (a subject of that country) who 
is obliged by the decree of a court there to pay 
contribution to‘ a general average, which by the 
law of this country could not have been demanded, 
where it does not appear that the parties con- 
tracted upon the footing of some usage -among 
merchants obtaining' in.-dheiqreign, coantry^-to 


Beck Cargoes — General Principles as to Jetti- 
son.] — Where goods are jettisoned for the com- 
mon good, the loss, as a rule, comes within 
general average, and must be borne proportion- 
ally “ by those interested.” To this rule there is 
an exception, viz. that deck cargo jettisoned is 
not entitled to general average contribution. To 
this exception, however, there are two exceptions, 
viz. that coasting vessels are without the excep- 
tion, and also those cases where by custom the 
deck cargo is one customary in the trade, and, 
perhaps, also from the port. It is said that there 
is a further exception, viz. where by agreement 
■vvjth the shipper the cargo is shipped on deck. 
"We are of a different opinion. Per cur, in Wright 
V. Marwood, 50 L. J., Q. B. 643 ; 7 Q. B. D. 62 ; 
45 L. T. 297 ; 29 W. E. 673 ; 4 Asp. M. C. 451 — 
C.A. 


Legality.] — A declaration by shipowners, 

against an underwriter of a time policy, upon 
the hull and stores, alleged that on a 'certain 
voyage certain pigs were shipped on board the 
vessel, and that, from stress of weather, it became 
necessary, for the preservation of the vessel and 
her cargo, to throw the pigs overboard, by reason 
whereof the plaintiffs, in respect of their interest 
in the hull, had to pay a proportionable part of 
the value of the pigs, and sustained a general 
average loss. A plea, that the pigs thrown over- 
board had been stowed on the deck, by reason 
vdiereof the defendant was not liable to contri- 
bute any average loss sustained by their jettison, 
is bad, as the mere fact of stowing the pigs on 
deck is no answer to the actiou. 2£illward v. 
Ilihhert, 2 G. B. 142; 3 Q. B. 120 ; 11 L. J., 
Q. B. 137 ; 6 Jur. 706. 

Deck-cargo (timber) lawfully laden, pursuant 
to charterparty, having broken adrift in consc- 
({uence of stormy weather, and impeding the 
navigation and endangering the safety of the 
vessel, was necessarily thrown overboard : — 
Held, that the shipper was entitled to claim 
general average in respect thereof, as against the 
shipowner. Johnson v. Chapman^ 19 0, B,. (N.s.) 
563; 35 L. J., 0. P. 23; 15 L. T. 70; 14 W. R. 
264. 

In order to make the jettison of cargo the sub- 
ject of a general average contribution, the facts 
must be established thafi there was a maritime 
peiil; that- the sacrifice made was to avert a 
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received bv eoods in a storm. 
]. W. BL 507" ; 3 Burr. 1550. 


treat the same as general average, but such usage 


Memoraadum — Rice.] — Pdce is not corn within 
the meaning of the usual memorandum of a policy. 
Scott V. Jjourdlllon, 2 Bos. & P. (k.e.) 213. 


' Partial Loss— Memorandum — Peas — Corn — 
Malt.] — Peas arrived damaged and were sold for 
three-fourths less than the freight Pleld, that 
as the goods mentioned in the memorandum 
arrived the uiiderwritex's were not liable. 3Ia,s‘()c, 
V. Skurray, 1 Park, Ins. (8th ed.) 253. 

But the word “ corn ” includes peas and beans. 

Ik. 

And malt is corn within the meaning of the 
clause in a policy to be free from average, Ac. 
-Moody v. Surridge, 2 Esp. 633 ; 5 R. E. 575. 

On the memorandum “ free from average under 
SI. per. cent.,” the underwriter is liable for the 
amount of the aggregate of several partial losses, 
each less than SI. per cent., but amounting 
together to more. Blackett v. Royal Exchange 
Asmmnce Co., 2 C. & J. 244 ; 2 Tyr. 266 ; 1 L. J.. 
Ex. 101. 

Insurance on goods with the usual memo- 
randum, “corn, fish, &c., warranted free from 
average, unless general, or the ship should be 
stranded.” A quantity of fish, part of the goods 
insured, was so much damaged by the perils of 
the sea, that, on putting into the port of Lisbon, 
oil a survey by the board of health at that place, 
the fish was declared to be, and in fact was, of 
no value Pleld, that this is not a total loss of 
the fish. Cockinf/ Y. Fraser, 4 Dough 295. 

Under a similar niemorandiim in a policy of 
insurance on an electric cable, the subject of 
insurance in the valuation clause being expressed 
as “ on one 1,OOOZ. share in the A. B. Telegraph 


o i- , J p was applicable, anc consequently that the assured 

average Ihe pmotice ot average adjusters^ to recover unlosfa loss of 'M. per cent, 

the contory hold to he contraiy p ^ ^ sustained. Patenon v. Ilurlh, 1 B. 

wood V. Sellar. 49 L. J., Q. B. ol.a ; o Q. B. D. . q ..o,. . o,. t t n p a-.i . ■? inv /“xTciMOTc . 

28f> ; 42 L. T. 644 ; 28 W. E. 604 ; 4 Asp. M. C. f f ^ ^ ^ ’ 

^^ilhipon her voyage began to leakdanserouslv. Held also, that in assessing the damages, the 
pie masteMor the good of aU to peril, including the portion lost, must be 

in A'-n-fa •fm'tl-.n liAfit nf nllLiAnTnn.4 iin VI ascertained according to its cost, when shipped 

free on board ; and that the proportion between 
Tf that value and the loss actually 'incun-ed bv the 

Wot ohhgeablo Idth general average oontribu- Perik insured against would give the percentage 

tion in respect of the expenses of reAippiag the underw'ritor on his subscription. 

cargo. Srensden v. Wallace, 54 L. J.. Q. B. 497 ; * , ^ , 4.1 j. • i • xi • - * i 

10 App. Cas. 404 ; 52 h. T. 904 ; 34 W. R. 369 ; „ Held, also, that m applying this principle, 
A ^ 1/r n A-Q IT T A portion of the cable which was lost in a 

0 Asp. M. o. n. attempt to lay down the cable, and which 

Wages and Expenses iu Port of Distress, not it became necesaaiy to replace by new cable, 
Greneral Average.]— Extraordinary wages and should be estimated at the cost of the sid^sti- 
pro visions expended whilst, a ship is in a' port of tuted cable; but, as regarded a portion of the 
distress for repairs are not the subject' of general lost cable which was taken out as superfluous 
average, except in case of urgent' necessity, cable, by way of a provision against accident, it 
latcwwrdY'. Omdvng. 1 Park, Ins. (8th ed.) 288 ,* might be reasonable to consider how far such 
and see v.’Pi>c7A\ ante, col; 1130. ■ cable, if not lost, would have been depreciated 

, in marketable value by having been coiled in tbe 
Sue and Labour Clause.]~^;S<?^^- 5 ,,- Expenses — 'hold of a vessel or by other circumstances. 11). 
BTJE AND ‘LaEOUB jOLAtrSE, infra, col. :1224. , 

' ‘ Damages for Collision.] — Insurance on a ship 

lb. Warranty against. ' “y,” yrith the usiial, warranty 

- The ship having come into collision with another 
. Extent of.] — An insurance free from; average, - ship, and proceedings being instituted for the 
^ ‘unless general does not extend, to the damage, damage done to the other ship, the matter was 
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referrecl to arbitrators, who awarded that each 
ship should bear half of the aggregate loss. The 
ship " V.d’ on the settlement, had to pay a 
balance to the other ship : — Held, not to be a 
loss to which the underwriters were liable. IJe 
VdUrV V. Stilrador. 4 A. &: E. 420 : 6 N. tV; M. 713 ; 
1 H. & W. 751 : 5 L. J., K. B. 134. 

Expenses of Crew,] — Held, also, that the 
ex[)ense of the wages and provisions of the crew 
of the “ V.,’’ during the time she was detained in 
repairing damage done to hei’self by perils of 
the sea, was not such a loss. Ih. 

Stranding — G-oods Insured in Ship and in 
Craft — Construction of Valued Policy — Advanced 
Freight included.] — By a policy of insurance 
certain maijse was insured, as to part, from San 
Nicolas, and, as to the remainder, from Buenos 
Ayres, for a voyage to the United Kingdom, free 
from particular average, unless the ship or craft 
should be stranded. The policy included all 
risks of steam navigation, and in craft, tranship- 
ment. or while waiting transit. The maize was 
valued in the policy at 7,i)lU/. “ (included 1,301 Z. 
O.v. &d. for advance on freight).” Between San 
Nicolas and Buenos Ayres the ship stranded, 
and a portion of the cargo was discharged into 
lighters, and part was wetted and part lost. 
The ship got off, and at Buenos Ayres was sur- 
veyed, and was admitted by both parties to be 
seawmrthy to continue her voyage, and there- 
upon the discharged cargo was reshipped, together 
with the Buenos Ayres portion of the maize, 
which had been awaiting the ship in lighters. 
On the voyage to Europe a large part of the 
cargo was lost and the remainder damaged owing 
to perils of the seas. In an action raising the 
question as to the amount of damage recoverable 
by the assured under the polic\y : — Held, that, 
the stranding having occurred before the Buenos 
Ayres portion of the maize was on board, the 
assured were not entitled to recover for particular 
average loss in res|>ect of it, but only in respect 
of the maize shipped at San Nicolas : — Held, 
also, that the assured were not entitled to have 
the particular average loss calculated on the 
valuation stated in the policy, without deduction 
of the amount of the freight advanced. Thames 
and Mersey Manne Insurance Co, v. 

[1S93] 1 Q; B. 475 ; 5 E. 168 : 68 L. T. 524 ; 41 
W. E. 346 ; 7 Asp. M. C, 302. 

Damage to Goods.]— Where articles essentially 
different in nature and kind are insured under a 
general description, as “master’s effects,” war- 
ranted free from all average, the warranty is 
divisible, aiid means that the insurers are not to 
be liable for any ])artial loss, but are to be liable 
for a total loss of any of the specific articles 
insured under that description. v. Mac'^ 

Unzir, 3 C. B. (N.S.) 16 ; 26 L. J., C! P. 313 ; 3 
Jur. (F.S.) 1025. 

Insurance at and from 0. to L. on goods in 
a ship by name, until the same should be there 
safely discharged and landed, rice free of par- 
ticular average, and the ship, with rice and other 
goods, arrived within the limits of the port of 
L. : but before she could be brought to her moor- 
ings, or be at all unloaded, ran aground and 
was wrecked, and the whole cargo was greatly 
damaged, and w^as taken out of her in craft, and 
carried to the consignees at L. and sold, and pro- 
duced upon the whole little more than sufficient 
to pay freight and salvage ; but the rice did not 

YOIt. XIII. 


produce sufficient to pay the freight- : — Held, 
that this was a case of particular average only, 
and therefore, as to the rice, the underwriter 
w’as exempted by the warranty, (ilenmc v. 
London Assurance Co., 3 M. S. 371 ; 15 R. IL 

'21 ii. 

upon a policy on goods free from particidnr 
average, no damage short of the absolute dcsti'UC" 
tion of the thing insured will amount to a total 
loss. Xavonc v. Iladdon^ 9 C. B. 30 ; 19 L. J.. 
C. P. 161. 

A cargo of corn w'as insured fi*ee from average, 
on a voyage from Uantzic to Hull, by the ship 
“ Isabella.” In the course of the voyage The; 
vessel and caigo sustained damage by tlie sea, 
and in consequence the vessel was obliged to put 
into a port in Norway, and there the coim was 
taken out for the purpose of drying it. and 
re[)airing the vessel, and so enabling her to pro- 
ceed to England with the corn when dried. The 
corn, hoAvover, when taken out appeared to have 
received considerable damage ; and the master, 
after calling in advice, resolved to sell it, and it 
was accordingly sold (after having been par- 
tially dried) as damaged corn, in the ])ort in 
Norway : — Held, that the insured could not 
recover as for a total loss, unless the corn was in 
such a state in the port in Norway as that, -when 
brought home, it could not have been sold for 
an amount exceeding the expense of drying and 
bringing it home ; and that it was not a proper 
question to leave to the jury, whether a prudent 
uninsured owuior would, under similar circum- 
stances, have sold the corn at the port in Norw'ay. 
Beimer v. Bingrose, 6 Ex. 263 ; 20 L. J., Ex. 175. 

An insurance was effected upon wheat shipped 
' in bulk, and valued at 1,600Z., warranted free 
from average except general, or the ship were 
stranded. On the voyage the ship met with 
tempestuous w'eathcr, and made considerable 
water ; and in pumping it out, wheat to tlie 
value of about 75Z. was pumped out with the 
water and lost : — Held, that the assured could 
not recover as for a total loss of the part so lost. 
Hills V. London Assurance Co?'poratlon, 5 M. &: 
W. 569 ; 9 L. J., Ex. 25. 

A policy was effected on a ship and her cargo 
of guano, which contained the following clause : 
— “ free from all average or claim arising from 
jettison or leakage, unless consequent upon 
stranding, sinking, or fire.” During the voyage 
the ship, by tempestuous weather, became leaky^ 
and was compelled to put into port, and was 
there found unfit to proceed on her voyage, 
which was abandoned, and the ship and goods 
sold Held, that the assured were entitled to 
recover as for an average loss. Ca7'r v, Boyal 
Excha^ige Assurance Corporation^ 5 B. & B. 433 ; 
33 L. J.', Q. B. 63 ; 10 Jm. (n.S.) 316 : 10 L. T. 
263 ; 12 W, R. 127. 

Freight.] — A policy contained a stipulation 
that “ freight was warranted free from average 
under 5Z. per cent, unless general.” The interest 
assured was described as “money advanced to 
the assured as owner of the ship, on account of 
freight of the cargo loaded on board her and 
subject to the risk of the voyage ” : — Held, that 
this was an insurance of freight and liable to 
general average. Hall v. Jamon^ 4 El. k BL 
500 ; 3 C. L. E. 737 * 24 L. J., Q. B. 07 ; 1 Jur. 
(N.S.) 571 ; 3 W. E. 213. 

As to what is a Stranding .] — Bee ante^ 
col, 1093. , 
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general” — Time Policy — Losses on separate of insurance is warranted free iroin average 
Yoyages.l — In a valued time-policy of marine under a certain amount per cent., unless general, 
insurance the ship and freight were warranted or the ship he stranded, sunk, or burnt, a general 
free from average under 3 per cent,, unless average loss cannot be added to a particular 
general, or the ship be stranded, sunk, or buraecL average loss to make up a loss amounting to the 
Tlic ship made several voyages during the period specitied percentage. A ship was insure<l by a 
insured,' and incurred ]>articular average losses, policy ex])ressed to be against all losses which 
Such losses on any one voyage did not amount could not be recovered under an ordinary Lloyd’s 
to 3 per cent., 1 

all the voyages exceeded B pe 

action by the assured on the policy : — Held, that cent., unless 
the plaintiffs were not entitled to recover, for ] sunk or burn 
airliougli the separate losses on each voyage 
could be added together, yet the losses occurring ticul; 
on distinct and separate voyages could not be was 
added together so as to bring the amount of the constitute a g 
losses up to 3 per cent. 

Marine Jnmrance Co,, I 
Q. B. D. G19 ; 58 L. T, 

5 Asp. M. C. 50(3 — G. A. 


but the total of all the losses on policy by reason of the insertion therein of the 
' ’ u' cent. In an memorandum against average under three per 

’ general, or the Hhip be: 

t. The ship while covered by the 
policy through stress of weather; incurred a par- 
lar average loss ; and further damage to her 
incurred under such circumstances as to 
general average loss. The particu- 
Sfewart v. Merchant lar average loss did not amount to three per cent. 
> L. J., Q. B. 81 ; 16 of her value, but the general and particular 
892; 84 W. E. 208; average losses taken together did amount to such 
percentage: — ^Held, that the assured were en- 
titled to recover the particular average loss under 
Tree from Particular Average unless the Ship the policy. Price v. J.1 ShlpR^ Small Damage 
be stranded ” — Insured Goods not on Board at Dmirame Association, 58 L. J., Q. B. 269 ; 22 
Time of Stranding.] — The stranding referred to in Q. B. D. 580 ; 61 L. T. 278 ; 87 W. E. 566 ; 6 Asp. 
a policy on goods in the usual memorandum M. C. 435 — ■C. A. 

‘‘ warranted free from particular average unless 

the ship be stranded ” is a “ stranding of the Mode of ascertaining whether Loss ex- 

ship ” whilst the insured goods are on board her. eeeded 8 per cent.]— A time policy on ship con- 
The AUace-Lorrame, 62 L. J., Adm. 107 ; [1893] tained the warranty “ free from average under 3 
F. 209 ; 1 E. 632; 69 L. T. 261; 42 W. E. 112 ; percent.” During a voyage covered by the policy 
7 Asp. k. C. 362, the ship sustained (without its being discovered) 

Where, therefore, rice insured under a policy a fracture of her stern-post owing to perils of the 
containing the above memorandum, was un- sea, being a particular average loss within the 
loaded from the ship in which it had been policy. The voyage having been completed and 
originally shipped and taken on shore at a port the caigo delivered, the ship was put into dry 
of refuge in order that the ship might be re- dock for the purpose only of being cleaned, 
paired, and the ship stranded whilst "the cargo scraped, and painted, being in such a state that 
was on shore : — Held, that the warranty pre- iio prudent owner would have put to sea again 
vented the underwriters being liable for a without having her cleaned and scraped. When 
particular average loss on the rice occurring the ship was put into dry dock the injury was 
when the rice had been transhipped , and was for the first time discovered, and the necessary 
being carried to its destination in another repairs were then effected, and the ship was dis- 
bottom. Ih, charged from dry dock on the eighth day, 

repaired, cleaned, scraped, and painted. Had 
Free from Average under £3 per cent, unless she required nothing but cleaning, scraping, and 
Ship be “burnt.”] — A ship was insured under a painting, she might have been discharged on the 
Lloyd’s policy containing the usual form of evening of the third day. The repairs alone, 
memorandum — viz. : “ And all other goods, also without^ cleaning, &c., would have taken the 
ship and freight, are warranted free from average whole eight days. If the whole or half of the 
under U, per 'cent., unless general, or the ship be dock dues for the first three days ought to be 
stranded, sunk, or burnt ” Held, that a ship is charged against the underwriters in account, 
not “ burnt” within the meaning of the memo- there was a particular average loss exceeding 3 
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lOt) ; 11 A|)p. Cas. 57S ; r).') L. T. 491 ; 35 W. H. boimtl to use reasoimblc diligence to procure the 
1<>9 : (I Asp. C, {>8 — H. L. (E.) underwriters to settle and pay any loss that luny 

, ^ „ _ . „ . . hainaen upon it. Bom^M v. Creawell, 2 Canii). 

Ship Docked for Eepairs—Surveym Bock— Ap- 545 ; 11 K. E. 794. 
portionment of Expenses.]— During a voyage * Where a* poliev was delivered to a broker foi* 
covered by a policy underwritten by tlie tie- the purpose of settling a loss, wlucli was atljosied 
tendants a vessel sustained damage, and was py underwriter, payable at a month, and the 
subserpiently put into dry dock for tlic purpose broker charsetl such underwriter in account for 
ol effecting repairs. 'J'he survey of die vessel the loss, and transmitted an aecount to the 
for the ])urpose of renewing lier classification in assured, in which he stated himself to be debtor 
Lloyds Eceister was not due fur some months, for the amount of the loss, and for the balain'c 
bur the owners took advantage of her being in of that account, and the assured drew a hill on 
dry dock to have the survey made, and her the broker, which the latter accepted, but did 
classification was renewed Held, that the dock pay, and the underwriter’s name was not 
expenses, so far as they were common to the struck off the policy Held, that he was not 
repairs and to the survey, ought to be afipor- discharged. IlumBy. Jhiuf/lei/, 4: B. k. Ald.^95. 
tinned in eciual moieties between the owners Insurance brokers holding ‘a poliev for the 
ami the uiidci-writers. Mf/nnr Inmninre Co. y. janiioso of arljusting a loss, 'suffered an under- 
Chiiifi Stnnu-'thtj) Co, (su[)ra) fol- writer’s name to be struck out, ii[)on his signing 

lowed. Bnahtm Sfritm.'tltijj Jjomlon |;he adjustment; he gave them credit in his 

Ufiop, J., Q. ,B. 841 ; [1897] 2 Q. B. 450 ; 77 hooks for the loss, and became bankrupt ; but 
L, T. 402. they never took credit for the amount in their 

Average Payable upon Separate Packages- couh-ap-. tliev gave tlie assm-ed 

xajauxe upuil. noticc ot the bankruptcy ; and there was after- 

loss Ott whole exoeediug 3 per ceut.]-By the settlement Lf accounts Ween the 

tei-msot a pol.cy the assurer bind, hnnsolf to pay compreUeudiug the 

average separately ou each package ot the goods ^ question, on which io demand was 

nisurod Ihis stipulation does not preclude the upon them in respect of the bankrupt's 

assured trom reew-enn.g an average loss upon the subscription :-Hol<l. that they wore not liable to 
wMe exceciUng 8 ijer cent under tlie usual clause ussured for the sum duo from the banknipt 
111 the policy. And m such ease, although spvepd OH,u,fvii v. Bdl. 3 Camp. 237. 

packages remain uoinjural. they are to be in- xnsumnee broke, < after a total loss and an 

adjustment, and whilst the policy remained in 
I 1 . talk. i o/. hands, erased the name of the underwriter 

0oods part saved — ^Warranty against Particu- the iiolicy, debited him with the loss, and 

lar Average.!— See mdh/,‘f/ v. 7'mr.vmi. 7 Taunt. the assured credit, tor ,t ; but pe latter 

1.74, and cases supra (1, Total Loss. ' i;ecogmsed the a.p.stmeut :-Hoia, that 

D- the underwriter still continued liable to him tor 

Warranted free from Damage except by Contact the loss. Bettwn. v. Maitla } h1, Oow, 205. 
with Sea Water — Goods part wetted, part sold 

under suspicion of Damage.] — See Cutor v. liability for Negligence.] — When parties, in 
a met We^^tcvii Insumnea Co. of Xeio ante, to ascertain average eontribution in dis- 

coL 1228. " pute, agree that an average adjuster for I’cward 

shall ascertain and adjust the amount, and agree 
Memorandum — Salt.] — Semlile, “salt” in the to abide bj?- his decision, such average adjuster, 
memorandum does not fncludc saltpetre. Jotiptiu having given his decision, is not liable to an 
V, Bonrdhti, 1 Park, Ins. (Sth ctl.) 245. action for carelessness, negligence and unskilful- 

ness, if he has acted iii srood faith. Thoi\s}s 
Warranted free from all Average and without Sulphur and Copprr Co. v. Loftu,^, 42 L. J., 0. W 
Benefit of Salvage— Wagering policy.>~See o ; l. E. 8 C. P. 1 ; 27 L. T. 549 : 21 W.E.109; 
Juofh \. Protrrfion Marine Innuranre Co. ante, 1 \sp M 0 455 
col. 1188. 

1 ATiTT-^TwrvT Dutyof Shipowner,]— Where a general average 

■i. xAO. ... .a occurred, a shipowner may be liable t») 

a. Persons Adjusting'. an action for damages for delivering up tliccai'go 

Agent.]— If it is esfaldished that an ae’ent lias without taking the necessary steps to })rocnrean 
anthoritv to sign a ])olicy for an uiahirwriter, adjustment of the general average and to secure 
it follows that he has authority to adjust it. its payment. Tlie plaintiff shipped goods on 
Ilirhard,^on v. Anderson. 1 Camp. 48, ii. ; 10 t>oard a steamer belonging to the <leterulants 
li. 11. 528, n. ' ” under a bill of lading by which the defendants 

Ho. if a ])ersorL allows his agent to underwrite undertook to deliver tlie goods at the port of 
and settle losses for him. he gives him an implied Montreal unto the Grand Trunk Eailway, ^by 
authority to refer a dispute about a loss to ai'bi- them to be forwarded (upon the conditions betore 
trarion, and is btiund by such act of the agent. after expressed) thence per railway to the 
Goodmi V. Brooke, 4 Camp, 1(>8. station nearest ,to Toronto,, -kc. and among the 

A I'llca of payment to an action by A., upon a conditions was the following : “ The shipowner 
policy effected by A. as agent, is supported by railway company is not to be liable foi: auj^ 
an indorsement on the policy by A., purporting damage to any goods which are capable ot being 
that the loss harl been adjusted, and the balance covered.by insurance, ’ &c. In the course of the 
7iue from the defendant to A. paid, although the voyage; the .plaintiff !s goods sustained damage, 
principal has not authorisctl such a settlement, which Came under .the heading ot general average., 
Gihmn v. Winter, 2 H. & M. 787 : 5 B. & Ad. 96. The ship returned,, to Liverpool, and the prgo 

was discharged and handed over by the defen- 
Insurance Broker,] — If an insurance broker dants to - a _ company, tp he- distributed and dis- 
keeps a policy he has effected in his hands, he is posed for thp benefiftdf .tlie parties concerneti,' 


iiliiilll 

iimi 



SHIPPING— INSUEANCE—X. Losses, 


paid) of 66S?. 2.s*. On the 3rd of October, 

a further or supplemental average-statement was 
made by the average-stater, in which the last- 
mentioned sum was stated as the amount which 
the cargo had to pay as additional bottomry 
debt” to the holdei's of tlie bonds. These average 
statements were admitted to be accurate, and 
correctly made up in accordance with the law in 
force in Bremen ; and it was farther admitted 
that “ such a loss as that which occur3-ed in this 
case is treated at Bremen as a general average 
loss, and not as a particular average Joss ” : — 
Held, that the underwriters were bound by the 
average-statements so made, and consequently 
that the assured were entitled to recover the 
' 663/. 2.s‘. lOd. Harris v. Scaramaurja^ 41 L. J., 
C. P. 170 ; L. R. 7 C. P. 481 : 26 L. T. 797 ; 20 
W. B. 777 : 1 Asp. M. C. 339. 

Sugars (consisting of bags in series) were 
insurWl from Java to Holland by an English 
policy which contained this clause, “To cover 
only the risks excepted by the clause ‘ \varranted 
free from particular average unless the vessel be 
stranded, sunk, or burnt ’ : to pay all claims and 
losses on Dutch terms and according to statement 
made up by official dispacheur in Holland.” 
There was already a policy effected in Holland 
on the same goods ; but of this the English 
underwriters had no notice, except so far as it 
could be implied from the above words. On her 
voyage to Holland the vessel took the ground 
under circumstances which would amount to a 
stranding according to English, but not according 
to Dutch, law ; and a Dutch average- stater (a 
particular average loss having been incurred) 
made up a statement of average, which state- 
ment it was admitted was properly made up 
according to the facts, and according to the law 
of Holland : — Held, that the terms of the policy 


underwriters, or the persons ’whose goods were 
damaged to get an average statement made out, 
or taking any steps to enable the plaintiff to 
recover contribution : — Held, that the bill of 
lading did not relieve the defendants from con- 
tribution to general average ; and that they were 
liable to an action by the plaintiffs for their 
omission to secure an adjustment and payment 
of the ceueral average. Crookes v. Allen^ 49 
L. J., Q. B. 201 : 5 Q. B. D. 38 ; 41 L. T. 800 ; 28 
W. li. 304 ; 4 As]>. M. C. 216. 


three months after notice, a direct notice from 
the assured is not required, if he has had notice 
by othei’ means. Abel v. Potts, 3 Esp, 242 ; 6 
K. R. 826. 


By what Xaw.] — A loss by a general average 
is to be calculated according to the law of the 
port of discharge. Therefore, an action will not 
lie in this country to recover back money paid 
upon an average loss adjusted at St. Petersburg, 
according to the law of Russia (the consignor 
and consignee of the goods and the owner of the 
vessel being British subjects), although by the 
law of England an average loss would not be 
payable under the circumstances. Shmonds v. 
if kite, 4 D. & R. 375 ; 2 B. & C. 805 ; 2 L. J. 
(O.S.) K. B. L59 ; 26 R. R. 560. And see Smith 
V. Maoieil^ 2 Dow, 538. 

Foreign Average Statement of Loss, binding 
Kature of.] — A cargo of rye was insured for 
4,160/. from il'aganrog to Bremen. The policy 


of an existing Dutch policy, and therefore it was. 
to be construed as if it stood alone, and according 
to English law. Ileadrirhs v. Austmlasum 
Insuranee Co., 43 L. J., 0. P. 188 ; L. R. 9 
C. P. 460 ; 30 L. T. 419 : 22 W. R. 947 ; 2 Asp. 
M. C. 44. 

Pleld, also, that, by the latter words of the 
clause, the defendants were bound to pay 
according to the foreign average statement, 


charges for mats, warehousing, forwarding, or 
otherwise, if incurred, as well as partial lo.ss 
ari.sing from transhipment. Warranted free 
from capture and seizure and the consequences 
of any attempt thereat.” After leading Taganrog, 
the vessel encountered severe weather, and was 
compelled to put into two several ports for repair, 
at each of which the captain, in oixler to enable 
him to obtain funds to put her in a condition to 
continue her voyage, gave a bottomry bond on 
ship, freight, and cargo, the aggregate of which, 

■with interest, on the arrivai of the ship at 
Bremen, amounted to 2,818/. l(k?. 5d, The 
captain being unable to discharge this obliga- 
tion, the consignees of the cargo, in order to 
obtain delivery, paid the amount. On the 3rd 
of August, 1868, a statement was prepared by 
an average-stater in Bremen, in which the loss 
arising upon the bottomry bonds was apportioned 
between the sh]}.> and fi’eight and the cargo as 
follows: — 1,088/. ,14^. lid. as faRing upon the 
cargo, and 1,185/. 1 Ls\ upon the ship and freight. 

The captain being unable to pay or give security was carried out and an adjustment of average in 
for the 1,185/. IL?., so charged upon the ship and respect of ship and cargo was made at Oon- 
freight, the. vessel was -sold under an order of the staiitmople. In such adjustment the damage' 
Tribunal of Commerce of Bremen, and produced which the cargo of wheat had sustained was 
729/, 10s. 2i., leaving a balance due to the holders treated as general average, and in accordance- 
of the bonds (the having been with such average adjustment a certain sum of 
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money became payable by tbe uiKlerwriters upon 
the policy. Tlie law by wliicli the adjustment 
ought to have been regulated according to the 
la%v and usages prevailing at Constantinople 
under the circumstances was the law of France, 
and the average adjustnieiit was made up in all 
res})ects in confoimi ty with such law. In an 
action on the i)olicy by the owners of tlie wheat, 
the underwriters ])aid into court sufficient to 
cover the claim on all the items of the average 
adjustment except the damage to the wheat 
which, by the law of FnglaiKl, would not under 
the {‘ircumstanc.es be a general average loss: — 
Held, that the voyage was riglitly brought to an 
end at Constantinople, and the average adjusted 
there, and that tlie uiiderwriters were liable in 
respect of the damage done to the wheat. Mavn) 
T. Ocean. Macrnc Itasaranee Co., 44 L. J., C. .P. 
220 ; L. K. 10 C. P. 414 32 L. T. 743 ; 23 W. E. 
758 ; 2 Asp. M. C. oOU—Ex. Gli. 

The insurer of goods to a foreign country is 
not liable to indemnify the assured (a subject of 
that countiy), who is obliged by the decree of a 
court there to }iay contribution to a general 
average, which by the law of this country could 
not have been demanded, where it does not 
appear that the parties contracted upon the 
footing of some usage among merchants obtain- 
ing in the foreign country, to treat the same as 
general average ; but such usage is to be collected 
merely from the recitals and assumption made in 
the decree. Power v. Whitmore, 4 M. k, S. 141 ; 
1(>E. 11. 416. 

The plaintiff, on behalf of the iinance minister 
of the Sultan of Turkey, on the 26th of Novembei', 
1858, effected an insurance with the defendant, in 
London, upon a (juaiitity of gold in a shi[) called 
the “ Dutchman,” belonging to Waterford, and in 
the port of London. The next day she was sold 
by her owners to a Paissian company, her name 
being changed to the Dnieper” ; and an entry 
of the sale was made in the registry at Waterfoix], 
but neither the plaintiff nor the defendant knew 
of the sale, or of her name being changed, until 
the termination of her voyage. 4'he gold was 
put on boartl on tlie 4tli of December, and while 
t}>e ship ^cas on her way to her destination at 
Constantinople she grounded on a shoal within 
the jurisdiction of that port. The gold was sent 
on shore before any expense w*as incurred in 
].*Gspect of saving the cargo, and the ship became 
a total wreck. The gold was deposited with the 
lltissian consul, and the owner was forced, in 
order to get possession of it, to give security for 
the payment of any claim wliich might be made 
ipion it according to the law Avhich prevailed at 
Oonstantin{)])le. The ship being Eussian was 
subject to Eussian law, which authorised the 
determination of maritime causes at Constanti- 
nople by reference to the French code de com- 
merce. A court was duly appointed by tbe 
consul-general, and it was acl judged that tbe 
case was one ^vhich required a settlement of 
salvage, and ordered that the gold should contri- 
bute 7,1 49Z. <U'. 1(1. towards the expense of saving 
the cargo. Under English law the OAvner of the 
gold could not have been called upon to pay a 
great part of that amount, nor Avould he have 
had to pay it if ' the ship bad been under an 
English ilag : but the assured was forced to pay 
it : — Held, in an action to recover from the 
defendant the amount of his proportion of the 
snin so paid, that the court could not consider 
whether the decision of the court at Gonstanti-- 
iiople was correct or not. Bent v. Smith, 38 L. J., 


Sue and Labour Clause — Stranding — 

Expense of Ee-shipping Cargo.] — Sec The M(trtj 
ThtfOMd, infra, col. 1265. 

Eecovery of Sum paid under Foreign 

Sentence,] — The plaintiff having been com[)elle<l 
to pay under the sentence of a hircign court 
general average beyond what he woukl have had 
to pay by English, law, held entitled to recover 
that sum against his insurer ; usage to that effect 
being proved. Xeivman v. Cazalet. 2 ITirk, .Ins. 
(8tli ed.) 900. 

Contributory Value.] — A policy effectcfl 

on cargo valued at 8251. and 251. cash advancetl 
on freight, {contained a clause : G-eneral average 
payable according to foreign statement, if so 
made up.” The ship tvas damaged on the voyage, 
and the master bottomried the ship and cargo 
for repairs and other expenses. At the port of 
destination, a general average statement was 
made up, in which 1,293Z. wa.s fixed as the con- 
tributory value of the cargo. The ship and 
freight being unable to pay their share of the 
bond, the residue was bj^ (Terman law payable 
by OAvners of cargo “on principles of general 
average” : — Held, that the assured Avere entitle{l 
to recover from the underwriters the Avhoie sum 
(being imder 850/.) ])aid by them in respect of 
the bottomry bond. Pohi nows v. Pwimfs Trustees, 
3 Ct. of 8ess. Ca; 


(4tliser.) 1134. 

Payment in respect of Bottomry Bond.] 

— A policy of marine iiisuranee Avas effected Avith 
English underwritej'S by an English merchant 
upon goods shipped in a French sliip. and it Avas 
thereby provided that general average Avas to be 
payable as per judicial foreign statement. The 
ship Avas damaged by a collision and put into 
poi't for repairs, the cargo, however, being unin- 
jured. The master, not having funds to do the 
necessary repairs, gave a bottomry bond on ship, 
freight and cargo. The ship and freig]:it proving 
insufficient to satisfy the bond, the assured hml 
to pay the deficiency in order to obtain jiossossion 
of his goods : — Held, that the policy was not to 
be construed according to French laav, except so 
far as the jmrtics had expressly stipulated that 
it should be, and that there being no loss by 
perils of the sea according to English Iuav, the 
assured could not recover from the underwriters 
the ainoiiiit Avhich he had paid as above men- 
tioned. Greer v. Poole. 49 L. J., Q. B. 463; 5 
Q. B. D. 272 ; 42 L. T.' 687 ; 28 W, E. 582 ; 4 
Asp. M. C. 300. 

By Foreign Agent of Lloyd’s.] — The certificate 
of an agent for Lloyd’s at a foreign port, ascer- 
taining an average loss on a cargo damaged by 
sea-AAxater, is not of itself, admissible as to the 
amoimt of the loss in an action by the assured 
against the underwriters in this country, Brahe 
V. Marrycttt, 2 D. & E. 696 : 1 B. & C. 473 ; 1 
L. J. (O.S.) K. B, 161 ; 25 E. E. 46. 

Amount on Ship— Several Valued Policies,] — 
■Where several valued policies are effected upon, 
the same vessel valued differently, and upon a 
total loss, the' assured receives under some of the 
policies part of the suras insured, in an action 
upon another policy he is only entitled to recover 
the difference between the amoimt received and 
the agreed value' in that policy. Mntce v. Jams, 
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In the case of a t(vtal loss, on 
on freight, the assuml is entitle 
the gross freight, free from all i 
evidence is admissible to shew 
open policies on freight are of i 
still, that it is the [)]-actiec at Lit 
assured tlic amount of the gross 
nett freight. TO. 


When Acconnts Complicated.] — In an 

action on «a policy for an aAx*rage loss, if the 
account is so complicated that it cannot be 
adjusted in court, the jury, by consent of the 
parties, may find for a total loss, the plaintiff 
entering into a ]*ule to account upon oath for 
what part of tiie insured property he may recover. 
Bavhfv V, Fi'encli. 1 Dougi. 2iU. See also Case,s 
;i. Avekagjs Loss, ante, cols. 3240, seep 

-A policy contained a 
waiTanted free 


and by a memoranduni the insurance was stated 
to be '" upon ship valued at 2,(,H)OZ., and cargo- 
.s,000/., with lilxnty to increase the valuation 
of the homewai'd cargo.” The ship sailed to 
Kiuscmljo, on the Afiican coast, and there 
discharged a third of her cargo, and after a 
stay there of mure than twenty-four hours, pro- 
ceeded towards other ports in order to take in 
homeward cargT>, and was totally lost, together 
with the two-tiiirds of the outward cargo which 
remained on board : — Held, that the valuation 
applied to what was sidxstantially a full cargo, 
and not to any quantity of goods substantially 
less than a full cargo, an'd entitled the assured to 
8,000/^. in the event of the total loss of a sub- 
stantially full cargo, or to an indemnity in case of 
a ])artial loss, not in any case exceeding 8,000/. ; 
and tliat the principle for the valuation of a 
partial loss was this : — If the value of the wliole 
of tJic intemlcd caigo was a datum, the partial 
loss would be adjusted to the common propor- 
tion ; but where the value of the whole of the 
intended cargo could not be ascertained, the 
pi' 0 ]jortion which the part lost bore to the whole 
couhl not be known, and the mode of estimating 
a partial loss under a valued policy could not be 
adopted, and, consequently, that, imdcr the 
circumstances, the assured would be entitled to 
the ordinaiy indemnity as under an open policy 
underwritten for 8,000/. 'Johhi v. Harford, 1'7 
C. B. (N.S.) 528 : 84 L. J.. C. l\ 87 ; 10 Jur, 
(K.S.) 850 ; U) L. T. 817 ; 12 W. K. 1002 
— Ex. Ch. And see Forhes v. AKpUiall, 18 East, 
823 ; 3 2 IL il. 852. 


Amount on Tr eight. ]— 
stipulation that “ freight was 
from average under 5/. per cent., unless general.” 
The interest assured was described as “money 
advanced to the assured as owner of the ship, on 
account of freight of the cargo loaded on board 
her, and subject to the risk of the voyage” : — 
Held, first, that this was an assurance on fi-eight, 
and liable to general averau’e. Hall y. Janson, 
4 EL cSg BL 500 ; 3 C. L. K.‘787 : 24 L. J.. Q. B. 
97 ; 1 Jiir. (N.S.) 571 ; 8 W. IL 233. 

Held, also, that a custom alleged by plea to 
exist in London, where the policy was effected, 
that assurers of money advanced on freight were 
not liable to make good a general average loss, 
was no answer to such a policy, which, according 
to tlie previous interpretation, expressly stipu- 
lated that tlie assurer should be liable to make 
good such a loss. 10. 

Action on a policy on ship at and from London 
to the East Indies, until her arrival at her port 
of discharge on the outwartl voyage. Loss by 
perils of the sea. Ship was diartered from 
Lomlon to the East Indies, there to deliver her 
outwai'tl c‘a]’go, and ret urn thence with a cargo 
for England into the Thames, and there make a 
true delivery, ckc. ; and it was agreetl that the , 
charterers sliould, upon condition that the ship 
performed lier voyage and arrived at London, 
and not othej'wise, pay freight for eveiy ton of 
goods that should be brought home, at so much 
per ton ; the ship soiled on the Toyage insuied, 
and in the course, of her outward voyage incurred 
an average loss, but was repaired, and afterwarrls 
perfoiuncil lier voyage and the freight was 
received ; — Held, that the freight was liable to 
contribute to general average, and that the 
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Yaiuatioa of Goods — Advance Preight- 


'Memo- 
randum — ^Amount on wMcli particular Average 
Loss calculated.] — Insurance on goods viilued at 
7,941)?. ‘‘ ineliuling 6.v. for advance on 

freight ; with warranty against particular average 
unless the ship be stranded. There was a strand- 
ing, and particular average loss : — Held, that the 
policy was one policy upon vrdued goods, and 
not a policy on advanced freight, ancl that the 
particular average loss was to be calculated upon 
the whole 7,940?. 'Thames a7td J/(a'}ne 

Itmirance Co. v. [1898] 1 Q. B. 470 : 5 il. 
108 : 0$ L. T. 524 ; 41 W. li. 846 ; 7 Asp. M, C. 
302. 

Invoice Price.] — The value of the goods 

for the purpose of ascertaining' the amount of 
an average loss is their fair invoice price — per 
Buller, J, BicU v. Alleii^ 1 Park, Inst (Stli ed.) 


thrown overboard, have arrived in the like j ascertained. Hudson v. JSIajovibanhs^ 7 Moore, 
damaged condition, their value is to be taken to I 

be the sum they would have realised as damaged „ 

goods, V. 87 L.J,, C. P.193 ; of. 

L. E. 3 0. P. 375 ; 18 L. T. 432 ; 16 W. R. 808. Condition precedent to Actiou.] — Where losses 
A ship sailed from Liveipool for Calcutta with wei-e to be paid in three mouths after an adjust- 
2,000 tons of salt on board, all belonging to one ment by committee of the insurers, and the coni- 
inerchaiit. The day after she sailed the ship struck niittee refused to adjust upon the request of the 
on a bank on the Irish coast, and after throwing insured -Held, he might sue on the policy, 
overboard 1,000 tons of the salt, was got off and notwithstanding there had been no adjustment, 
put back to Liverpool, where the remainder of xStnonf/ v. Hart'e}/, 8 Bing. 804 : 11 Moore, 72 : 4 
the cargo was unloaded and found to be all (with L. j. (o.s.) G. P*. 57. 
the exception of about iOO tons) so damaged as 

to be nearly unlit to be forwarded, and worthless. Where Fraud or Concealment.] — ^An ad just- 
The charterer had paid 3 ,250?. in advance for ment is not binding on an underwriter, although 
freight. In an action by tlie owner against an at the time of signing it he had the means of 
underwriter on the ship, to recover a general rendeidiig himself acquainted with the history of 
average contribution in respect of the salt so the voyage and the manner of the loss, if his 
jettisoned : — Held, that in ascertaining the con- intention w’as not then drawn to circumstances 
tribntion to be paid by the shipowner to the he after\vards learns, by which the underwriters 
owner of the caigo, in respect of the salt jetti- were discharged. Shephenl v. 0%emtei\ 1 Camp, 
soned, it was to be valued at the price which it 274 ; 10 E. R. 681. 

wmuld have been worth at Liverpool had it been Although an adjustment is not conclusive evi- 
brought back there, the average-stater taking dence against an underwriter, it is so unless fraud 
into account the probability of its arriving at or a misconception of the law or facts upon which 
the port of adjustment in a sound or damaged it is made is proved. ClhHstimi v. Ooomhe, 2 Esp. 
state, or in a state in wrhieh it could have been 489. Mogevs y, Mgylgr^ Peake’s, Add. Cas. 87. 
forwarded, so as to take advantage of the pre- And see Sheriff Y.Potts^ 5 Esp. 26. , 
paid freight, II). A;, as agent for a. foreign owner, entered into 

a liolicy oh a sMp. . ■ At the time of ' effecting the 
Stores.]— Provisions and ‘stores for the use of insurance, A. was in -possession of a letter .from 
convicts on board a ship chartered for their con- ' the ' captain, informing him .that the ship had 
veyance to Is^cw Bouth Wales are not subject to receivedinjury, vsThich fact he, without, fraudulent 
general average. Brown v. Stapleton, 12‘ Moore, intention- to- deceive,- omitted to disclose to the 
'C.'E. 334.; 4 Bing* 119 ; 5 L. J. (o.s.) 0. P, 121 p underwriiex%.' (Tle'hbip'-’was lost, andB;; One of ^ 
J9 E. E, 524, ' , ’ ' . . -the nhdefwritersi, p^id-to A-'' his amount of the 
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insurance ; but. haTiiig subsequently become ■ Ai'res. The ship, with the cargo, was captured 
acquainted with the above circumstance brought ' by the Biuziliaii government, and condemned for 
an action against him to recover it bach. A., ! an attempted breach of blockade, htotice of the 
before he was aware of B.’s Intention to diRp)Ute , captui'e was given by the insured to the under- 
the policy. an<I acting bona tide throughout, | \Yriters, and an offer was made by the insured to 
transmitted to his principal the moimy he had ' abandon. The underwriters declined the offer of 
recfeive<l from the various underwriters : with the abandonment; and after some negotiation it was 
exception of a certain amount for which he had | arranged that, on pa^yment by the underwriters 
allowed the principal credit in a settled account, - of 3“)/. per cent, on the sum insured, the policy 
and of another which, with the authority of the • should be delivered up to be cancelled. The per- 
principal, he had expended in a suit brought by ! centage was accordingly paid, and the policy 
him on behalf of the principal against C., another cancelled. Some years afterwards, in pursuance 
underwriter on tlie policy : — Held, first, tliat in of a convention between Great Britain and the 
consequence of the concealment from the under- Brazilian government, the goods were ordered by 
writers of the fact stated in the captain’s letter, the latter government to be restored to the owners, 
the [)olicy was voidable at the election of the ! and compensation to be made. A claim was made 
underwriters. Holland v. 4- B. &; S. 14 : ■ by the underwriters to the whole or a. part of the 

32 L. d'., Q. B. 237 : 8 L. T. 4h8 ; 11 W. ii. 757— j sum awarded for compensation ; but held, that 
Ex. Ch.” Affirming 7 Jur. (K,S.) 842. | the underwriters having declined the offer of 

Held, secondly, that A. being only an agent, of } abandonment, the payment of the 85Z. ])er cent, 
which B. was aware, and having, without notice j was a compi'omise of their liability under the 
of B.’s intention to repudiate the contract, paid policy, and that they were not entitled to any 
over to his principal the amount I’eceived from portion of the sum awarded for compensation, 
the underwriters, B. was not entitled to recover Broolis v. HacBoiimdl^ 1 Y. &: C. 502. See also 
back from A. his amount of the insurance. Ih. Burnand v. Bodocanncdi).^ 51 L. J., Q. B. 548 ; 7 

Held, thirdly, that there was no difference in App. Gas. 838 ; 47 L. T. 277 ; 31 W. E. 65 ; 4 

this respect between the money actually paid As}). M. C. 576 — H. L. (E.) 

over by A. to liis principal, and the moneys which A. insured goods at Canton by a policy which 

had either been allowed in account between them included jettison among the perils insured against, 
or expended in the suit against C. Ih. The goods were jettisoned under circumstancevS 

which entitled him to a general average coiitribu- 

Estoppel.] — An underwriter, who upon tion from the owners of the ship and of the rest 

full disclosure of facts, has signed his initials to of the cargo, which arrived safely at London, the 
an adjustment on the policy, without paying the port of discharge. A. having sued the under- 
loss, is not precluded afterwards fi'oin taking writers for the whole amount insured, without 
advantage of circumstances with which he hacl having first collected the contributions to which 
been made acquainted before signing the adjust- he was entitled from the other owners of the ship 
ment Jlenljent y. Ckant.j)ion, 1 Camp. 134 ; 10 and cargo: — Held, that he was entitled to recover ; 
E. E. 657. and that the underwriters having paid him would 

After a total loss and an adjustment, and be then entitled to stand in his place with respect 
whilst the policy remained in the hands of the to the general average contribution. Bichenson 
broker,' the initials of the insurer were struck out v. Jardlno., 37 L. J., C. P. 321 ; L. K. 3 C. P, 639 ; 
of the adjustment to indicate payment, and the 18 L. T. 717 ; 16 W. E. 1169. 
broker debited the insurer with the loss : — Held, j Held, also, that the liability of the underwriters 
that the insurer was still liable to the assured, as | under the policy could not be varied by a custom, 
the principal was never estopped from recovering | alleged to exist in the port of London Ixitweeii 
the amount, unless there was actual pa^mient to j merchants and underwriters, to hold the latter 
tlie broker, or a credit given. Jell v. 2 I liable only for the share of the loss cast upon the 

Btark. 67. ! owner of jettisoned goods in the general average 

A ship was insured warranted free from capture statement. Ih. 
in port. A letter announcing her capture stated 

it to be in port, on which the underwriter anrl Settlement — Parol Evidence.]— B}^ a memo- 
assured adjusted, the former returned, and the randum indorsed on a policy, it was stated that 
latter received back the premium. It afterwards a particular average loss of 54Z. per cent, had 
appeared the capture was not in port : — Held, been settled between the plaintiff (an uuder- 
t hat the assured was not precluded by the adjust- writer) and the defendant: — Hehl, that parol 
ment and repayment from recovering on the evidence was admissible to shew, that by a 
policy, whether the underwriter s name Iiad been previous arrangement it was agreed that, if the 
struck off the adjustment only, or off the policy other underwriters paid a less sum, the surplus 
also, lieyner v. Jlall.^ 4 Taunt. 725; 14 E. E. 650. should be repaid. Itmi^ell v. Bumlicy. 6 Moore, 
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to Pi. in London : that thcT did not, nor did K. 
or any other person on their behalf, receive the 
premium or deliver the policy at Belfast, and 
that, in acconlance with a weihknov'u custom of 
Lloyd's, any money which might become duo 
under the })olicy was payable at Lloyd's, and not 
elsewhere. Tlie plaintih: alleged that he had no 
notice or knowledge of that eastern before eject- 
ing the policy. The defendants refused to pay 
the amount of the policy to Iheplainti ff : — Held, 
tliat tlie plainti j, who* had no knowledge or 
notice of the alleged custom before ejecting the 
policy, was not bound thereby : that the defen- 
dants were bound to pay the amount (if any) 
due on the policy to the plaintiff in Belfast ; that 
the nonpayment constituted a breach of their 
contract w*ith the plaintiff, within the jurisdic- 
tion, and that he was entitled to an order for 
leave to serve a w]-it to recover the amount of the 
policy on the defeiulants out of the jurisdiction. 
Ward V. Harris, 8 L. K., Ir. 365 — 0. A. 

Payment by Mistake — E-ecovery back.] — If the 
amount due upon a loss has been paid with Ml 
knowledge of the facts, it cannot be recovered 
back upon the ground of mistake of law. liilhie 
V. Lumlrij. 2 East, 469 ; 6 11. E. 479. But see 
B idler v. Harrison^ post, col. 1S4L 


tlie brokers in his books, and afterwards, before 
the end of the year, gave them fresh credit to an 
amount exceeding 5uZ. A credit note was sent 
to the ]?laintiff by the brokers. It was admitted 
that there -was a custom or usage at Lloyd’s, 
between tlie brokers and underwriters, to settle 
losses in this manner, and the jury found that 
the custom was generally known to merchants 
and shipowners ejecting insurances, and it was 
admitted on behalf of the defendant that the 
]>iaintii£ was ignorant of the custom : — Held, that 
the plaintiff was not bound b}^ the custom, and 
therefore he was entitled to recover the amount 
of the policy from the defendant as uuderwritcT*. 
i^weetlnf) v. Pcarae, 9 G. B. (N.s.) 534 ; 30 L. J., 

C. P. 109 ; 7 Jur. (N.S.) 800 ; 5 L. T. 79 ; 9 W. E. 

313--EX. Oh. 

When an insurance broker has been employed 
to receive mone.y for his principal in the general 
course of his business, and where the known 
general course of business is for the broker to 
keep a running accoimt with the principal, and 
to credit him with sums which he may have 
received by credits in accoimt with debtors (with 
whom he also keeps funning accounts), and not 
merel,y witli moneys actually received, the origi- 
nal debtor is discharged, and the broker becomes 
the debtor according to the meaning and iiiteii- 
tion and with the authoritv of the principal. 

Sfetani v. Aherdein, 4 M. & W. 211 ; 1 H. & H. 

284: 7 L. J., Ex. 292. 

The agents of the assured liaviiig, in accord- 
ance with the usage, adjusted the amount of the 
loss with the broker of the underwriter, and 
receive<l from him a credit note for the amount, 
to be paid in a month, the broker having funds 
of the underwriter in his hands sufficient to meet 
the amount, but after it was due becoming 
insolvent : — Held, that the underwriter was not 
discharged. Maefarlane v. Gla^nnaeopulLK 3 
H. & N. 860 ; 28 L. J., Ex. 72. 

Set off — Premiums due to Executors of 
Assured.] — There is no right either at law or in 
equity to deduct a loss on a policy, underwritten 
by a testatoj* with a broker, from the amount due 
to the executors for premiums from the same 
brokei*, though the circumstances are such as in 
case of bankruptcy would support a plea of mutual 
credit. Baehcm v. BnlUn, S El. A Bh 683 ; 27 
L. J., Q. B, 162 ; 4 Jur. (K.S.) 558 ; 6 W. E. 286. 

A custom that, in case of the death of an 
under writer, the premiums should be retained 
till all the risks had run off, might give such a 
right. Ih, 

But the court, where it had power to draw 
inferences of fact from the evidence, drew the 
inference that sucli a custom did not exist at 
Lloyd’s. Xh, 

Contract betv^en Shipowner in Ireland and bring in a ship, for ^ which exertions, if not sue- 
tTnderwnter in England.] — The plaintiff, owner cesstid, nothing would have been paiil. Ih. 
of a vessel belonging to , the port of Belfast, assured who had not abandoned, but had 

instructed a Belfast insurance agent, to effect elected to repair, after damage sustained from 
a policy of insurance on the vessel ; the insurance perils of the sea, was held, thej-efore, not entitled 
agent, through his London agent R., effected the to recover under that clause the expenses of 
policy in London with the defendants, and the salvage. Ih. 
owner paid K. the premium in Belfast, and there 

received the policy from him. The defendants Beduction of 0ne4hird,] — But hold that, up to ' 
alleged that they carried on business :at Lloyd’s, the amount insured, he was entitled to recover 
in the city of London only.; that they neither the cost of repair, with the reduction of one- 
accepted risks, received premiums, ^paid,-'- losses, third new for old, even although the ainoanfc cal- 
nor had any agents out of Lbndqh pthat the policy cnlated upon that principle "should exceed the 
was n^dotwritten at that would be payable upon a total lo{?s 

proposal made jre ’with benefit -of salvage, and’ should equal the ' 

ndumi whs paid and |lh@ hy^'ahd whole sum insured. Ik < 
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The ship “Crimea'’ was iiisiire{l with the cle- j completed her first voyage, 
feudant for .1.200/,, being valued in the policy at j Insu7'UM*e €o.^ 4 H. 0. 500 
2,()00/. It encountered very bad weather and I An Irish policy is not com 
vas in danger of sinking : it was rescued by a prevailing in the Humber, tl 
steamer, which (ibtaiiicd from the Irish court of [ sideretl new ships, so as to 
admiralty <S0U/. as salvage money. The owner I deducting one-third new for 
(li<l not abandon, but elected to ]’e})air. The | than twelve mouths old. .j 
( lefendnnfs ])ro[»ortion of the J'opair expenses i cited, 2 M. A Hob. 51. 
ainoLiiitcd (after the deduction of one-third new ' 
for old) to 1,200/., the full sum he had insured, 
aiu.1 Ire was held liable to that amount ; but was 
lield not to be liable to any part of the salvage 
ex[)enses. IJ>. 

The expenses which may be recovei’e<l by the 
assured under the suing and labouring clause in 
a policy free of particular avei'age, are conlined 
to the expenses which are necessary to avert a 
total loss, for wliicm the insurer would be liable. 

Meifcrx^ llalU, 45 L. d.. U. T. 741 ; 1 0. P. D. 

:-158 ; B5 L. T. 838 ; 24 K. 9(>3 ; 3 Asi). M. G. 


j Owner Selling instead of lEepairing— Mode of 
i estimating Liability.]— Where a ship that is in- 
1 sured is injured by })erils insured against, and the 
i owner instead of repairing sells her during the 
continuance of the risk, the loss to be made goo<l 
bj" the underwriters de[)euds on the depreciation 
in the value of the ship, and not on the amount 
that it would have cost to repair lier with an 
allowance in respect of new materials for ohh 
The estimated cost of repairs, though rejectcil as' 
a direct measure of loss, might be the measure 
of the ditforence between tne ship’s sound and 
damaged values, if no other means can be found 
for arriving at the l(.)ss really sustained. Tlie de- 
preciation ill value is to be ascertained by taking 
the value of the ship (if sound) at the port of 
distress, and her value there in lier damaged con- 
dition. To ascertain the liability of the insurers^ 
the proportion so arrived at should be applied to 
the real value of the ship at the commencement 
j of the risk, if the policy be open, oi- to the agreed 
I value if the policy be valued pBrott, L.J., dis- 
senting). Pitman V. L' til vernal Slai'ine Iriniiranev 
Co.. 51 L. J.. Q. B. 501 ; 9 Q. B. D. 192 : 4i> 
L. T. 803; 3U W. B. 906; 4 Asp. M. 0. 544— 0. A. 

Held, by Brett, L.J., that tlie matter against 
which the owner was indemnitied was the cost of 
i repairs, and not any diminution in the salable 
I value of the ship, and that therefore loss o.r gain 
i by the sale of the ship \\''as outside the contract 
j of insurance, and was not a matter to be con.-, 
sidered between the assured and the uiulerwriter 
in adjusting either a total or a partial loss on the 
■ship.a 21/. 

On Sale by Court.] — ^A ship, the “M.,” was 
i insured “ iiiciudiiig the risk of nimiing down or 
I doing damage to any other vessel, the same as 
! the Indemnity Company’s policy,” valued at 
I 3, 000/. The Indemnity Company’s running- 
down clause is, that if the ship, by iiegiigence, 
shall run down any otlier vessel, ’‘and the 
assured shall thereby become liable to pay, ami 
shall pay, any sum not exeee<liug the value of 
the ship or vessel” (assured) “and her freight^ 
by or in pursuance of judgment of any court of 
law or equity,” the insuiors shall pay “such 
proportion of three-fourths o.f tlie sum so paid 
' as aforesaid, as the sum hereby assured shall 
bear to the value of the ship or vessel hereby 
A policy contained the following clause : “ The assured, and her freight.” The M.,” through 
usual deduction of one-third of the amount of negligence, ran down another vessel. f4he was 
repairs will not be made by this company in the | under a decree of the court of admiralty, 
case of ships built within the limits ol the United and the proceeds paid over for satisfying the 
Kingdom, until after eighteen months, or in the damage, it was admitted that the insured lost Ms 
case of colonial- built ships until after twelve which was of the value of 3,000/. and up- 
months from the date of tiie builder’s certificate, -^yards, it being sold against his wili, biic that the 
but after such dates respectively the deduction proceeds which were paid over were only 
wdil be made.” By custom underw’riters make a 2,110/. Held, that the umlerwriters were fooimd 
deduction of one-third ne^v for old only in respect to make good three-fourths of the proceeds 
of repairs made after the first, voyage of a vessel actually paid, Tiz. 2,110/., and not three-fourths 
—Held, that the expression “ usual deduction,” the value of the ship, Thmqmth v. Peiftwlds, 
had reference to the quantum only, and that in 7 jsi & Bi. 172 : 26 L. J., Q. B.-.93 ; • 3 Jlir. (K.s.) 
thecasoof acoiomai-builtshiptheunderwTiters 4e4y, j . 

w'-ere. entitled to make the deduction of one- ' 

third after twelve months from the date of the Costs of Salvage. jr^The^ plaintifi agreed with 
builder’s certificate although the ship httd hot ■Ofio af'pm.pf lO.OOO/. to transport the 
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obelisk known as ‘‘Cleopatra’s needle” from arrested under process from the admiralty court; 
Alexandria to London, and there to ei’ect it whereupon her owner and the club, in order to 
upon some public site to be afterwards selected, procure her release, agreed that thej^ or one of 
To coyer the expenses (about 4,000/.) plaintiff them would pay them ‘‘the amount of damage 
causc<l two policies to be effected with there- which the shij) ‘B.’ had received from the col- 
spective defendants ‘‘upon the goods and iner- lision, and also the costs of the proceedings in 
chnndises in the good ship or vessel called the the court of admiralty against the ship,” to be 
“Cleopatra” iron vessel containing the obelisk ascertained, in case of dispute, by Mr. Richanls, 
. . . A‘aIue<I at 4,000/. . . . against the risks of the average-stater : — Held, that the ship -‘B.,” 
total loss only” ; the risks insured against being meant the owners of the ship “B.,” and that they 
the ordinary sea-risks, and the suing and labour- were entitled to reco^'cr the same measure of 
ing clause being in the usual form. In the damages under the agreement that they would 
course of the voyage the “Cleopatra” got adrift have been entitled to in the proceedings in the 
in the Bay of Biscay ; and was ultimately picked admiralty court ; viz. the expenses of repairing 
up by amifther steamer and carried into Ferrol, their vessel, the costs incurred in the arrest and 
whc3*e the salvors detained her under a claim of detention of the “ A.” and the loss of freight 
salvage. The admiralty division awanle<l them during the time the ‘‘ B.‘s ” repairs were going 
2,000/. and costs. In actions upon the policies : — on. Heard v. Holman^ 19 C. B. (x.S.) i; 34 
Held, that umler the suing and labouring clause, L. J., C. P. 239 ; 11 Jur. (x.s.) 544 ; 12 L. T. 455 ; 
the assured was entitled to recover the 2,000/. 18 W. 11. 745. 

awarded to the salvors, but not the costs of the A policy on a vessel in the ordinary form of a 
})roceedings in the admiralty court, nor the Lloyd’s policy, with the usual suing and labour- 
expenses incurred by him in refitting the ing clause, had a collision clause attached to it, 
“Cleopatra” at Ferrol and towing her to London, by which tlie assurers agreed tJiat in case the 
Hk’iai V. Whitwort/i^ 4S L. J., C, P. 538; 4 vessel should by accident or negligence run down 
C. P. 1). 371 : 40 L. T. 718 ; 28 W. R. 184 ; 4 or damage any other vessel, and the assured 
Asp. M. C. 326. should thereby become liable to pay and should 

pay as damages any sum not exceeding the value 
life Salvage — Lloyd^s Policy — Liability of of the vessel assured and her freight, by the 
Underwriter.] — Life salvage paid by a ship- judgment of any court given in a suit defended 
owner under s. 544 of the Merchant Ship- with the previous consent in writing of the 
ping Act, 1894, cannot be recovered from an assurers, they would pay such proportion of three- 
underwriter under a Lloyd’s policy in the usual fourths of the sum so paid by the assured as the 
form with the running down clause attached, sum insured on the vessel bore to the value of 
your^^e V. LUrrjmd SaWb^g Sht powne.ns' Asw- such vessel and her freight. The assured having 
^datio/i, 65 L. B. 507 ; [1896] 2 Q. B. 16 ; 74 afterwards successfully defended, with the written 
L. T. 543 ; 44 W. R. 500 ; 8 Asp. M.G. 144 — C.A. consent of the assmers, a suit in a consular court 

abroad, in which the assured vessel was charged 
Owner altering Obsolete Ship at less Cost with negligence in running down another vessel, 
instead of Eeinstating.] — A ship, insured on a brought an action against an underwriter of such 
time policy, had above her main deck a saloon policy for his proportion of the costs incurred by 
deck for passengers. During the time covei-ed the assured in defending such suit : — Held, that 
by the policy, the saloon <Ieck was destroyed by the assured was not entitled in such action to 
fire. At the time of the fire the ship was engaged recover such costs, cither on the policy unde]' the 
in carrying cargo, being obsolete as a passenger collision, or suing and labouring clauses, or on 
ship and useless for passenger traffic. After the the common count for money paid. Xe/ionY.Mhr, 
expiration of the policy the ship was converted 38 L. J., C. P. 351 : L. R. 4 G. P. 665 ; 17 W. R. 
into a cargo-canwing ship, and the saloon deck 893— Ex. Ch. 
for passengers was not reinstated. The cost of 

converting the ship was less than the cost of the Costs of Compromise.] — Insurers are liable to 
reinstatement of the saloon deck would have ])ay the charge of a compromise bona fide made 
been. The ship, after the alteration, was as to prevent the ship from being condemned as 
valuable for sale or use as she was before the lawful prize. Jderem v. Rnclter, 1 W. BI, B13, 
accident. In an action by the shipowners 

against the underwriters, to recover the cost of Cargo in Separate Packages — Bamage to cer» 
reinstatement of the saloon deck; — Held, that tain Packages only — Expense of examining 
as the shipowners were not entitled to recover sound Packages.] —Where a cargo of several 
move than they had lost, they were not entitled packages is insured, and some of "flie }>ackages 
to recover the cost of reinstatement, but only are damaged by a peril of the sea. the shipper is 
the actual cost of converting the ship. Ifrutol not entitled to recover from the underwriters the 
Steam Xa'vigatlofb Vo. v. Indeuniity Mutual expense of exaniimng the whole cargo to asccr- 
Marbie Imurame Gh., 57 L, T. 101 ; G Asp. M. 0 tain which of the packages have been damaged. 

' His claim must be restricted to the \>aeka£res 
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Liver})Ool, %yas stranded near Pwilheli, on theJ 
coast ot Wales. It became necessary to land i 
the carem there, and this was properly done, j 
The ship, after some temporary repair on the i 
beach, was towed to Carnarvon, the nearest port, i 
and there I'epaired so as to be seaworthy for the j 
completion of the voyage. The oil was forwarded j 
by railway io Liverpotd, at a cost to the ship- j 
owner of 212Z. la.s-. !/■/.; and the freight was; 
received by him. The oil miglit have been kept i 
at Pwilheli until the ship was re}>ai red. and then 
re"Hhi})pcd at T., a })lace about seven miles frt>m 
Pwllheli. I’liis would have been a I'easonable 
course to adopt, and it would have cost 701. In 
an. action against the insurers on freight ; — Held, i 
tliat the shipowner, having incurred expense for j 
the purpose of averting a loss of freight, was j 
entitled to recover, under the suing jind labour- j 
ing clause, so much thei'eof as was reasonably I 
incurred ; and that the proper measure was the j 
sum it would have cost to re-ship the oil at T. | 
Zee V. Southern Insurance Co.. 89 L. J., C. P. 218 ; I 
L. E. 5 C. P. 897 ; 22 L. i\ 448 ; 18 Wh E. 
,.,863. . . I 

In a policy lender the suing and labouring 
clause, may be recovered all expenses which have 
been incurred for the piu'pose of averting a loss 
or damage to the subject-matter of insurance, 
and not merely those expenses which are incurred 
where the insured abandons the subject-matter 
insured, and tries to save what has become the 
property of the insurers ; and the effect of a 
warranty against particular average is merely to 
limit the ojieration of the insurance to a total 
loss of the subject-matter, and is not to prevent 
a recovery under the suing an<l labouring clause 
of extraordinary expense which may be incurreil 
in preserving it. Kuhton v. JZnpIre Marine 
Imuremoe Co.. 86 L. J., C. P. 156 ; L. E. 2 C. P. 
857 : 12 Jur. (X.S.) 665 ; 16 L. T. 119 ; 15 W. E. • 
769— Ex. Oh. 

A., having chartered his vessel for a voyage, 
insured the chartered freight with P>. by a policy 
containing a warranty against particular average 
and the usual suing and labouring clause. The 
ship was lost, and tiie goods landed, warehoused, 
and sent on at a less freight from an intermediate 
port : — Held, that there wais a total loss of 
freight at the intermediate port, unless it could 
be averted by such forwarding ; that such for- 
warding was a particular charge within the suing 
and labouring clause, and ditl not convert the 
total into a partial loss wdthin the warranty 
against particular average, and that A. was 
therefore entitled to recover the expense of such 
forwarding from B, in an action on the policy. 
Ih. 

A ship during her voyage from India to London 
was stranded on the coast of France. The ship- 
owner dispatched his manager and other persons 
to take part in the necessary salvage operations, 
and the whole of the cargo wms saved, transhipped, 
and brought foiuvard to Loudon and the freight 
earne<l,, l^art of the cargo which could not be 
identified was sold, by the shipowner by arrange- 
ment, with the consignees through a broker, wdio 
received his brokerage. The shipowner incurred 
considerable troulde in chartering shi|>s to carry 
on the cargo from B'rance to London, and in 
sending out lighters ami necessary appliances to 
France, and in the identification of the ca,rgo, 
preparing for the sale, and answering the inquiries 
of and arranging wnth the consignees. In the , 
average statement a remuneration to the ship- 
owner for ‘‘arranging for salvage operations. 




receiving cargo, meeting and arranging with 
consignees, and receiving and paying i>roceed?<, 
and, generally conducting the business,’* w'as 
charged partly to general average, and partly as 
particular average on the several interests rat- 
ably, the average-stater thinking that the amount 
w’as a reasonable remuneration to the shipowner 
for his services and for commission on rhe sale 
of unidentified cargo, ami on disbursements : — 
Held, that under the circumstances the amoimt 
was impi-opeiiy charged ami could not be re- 
covered, there being no contract on the part of 
the owners of the cargo to remunerate the ship- 
owner for his services, a great }>art of which had 
been rendered with the object of earning his 
freiglit. Sch uster v. Fletcher. 47 L. J., Q. B. 580 ; 
8 Q. B. D. 418; 88 L. T, 605; 26 W. E. 756; 
8 Asp. M. C. 577. 

Where goods are insured by a policy in the 
ordinary form, the expression *• \varranteil free 
from particular average ” is not confined to losses 
arising from injury to, or deterioration of, the 
goods themselves, but is equivalent to a stipula- 
tion against total loss and general average only ; 
and, consequently, incln{les exj^enses incurred in 
relation to the goods. Great InfFum Peninsular 
Ef/. V. Saunders, 2 B. S. 266 ; 81 L. J., Q. B. 
206 ; 9 Jur. (N.S.) 198 ; 6 L. T. 297 ; 10 W. E. 
520— Ex. Ch.' 

A quantity of, iron rails wms shipped to be 
carried to a certain place, for a sum to be paid 
here, ship lost or not lo.st. The shippers insured 
them by a policy warranted free from particular 
average, unless the ship bo stranded, sunk, or 
burnt” ; with a clause authorising the assure(,l to 
“ sue. labour, and travel for, in, and al>out, the 
defence, safeguard and recovery of the g(X»ds.” 
The ship was neither stramled. sunk, nor burnt ; 
but there was a constructive total loss of her by 
perils of the sea. The rails were saved, and sent 
on in other vessels to their destination, for whieh 
the assured wms compelled to pa}” freight to an 
amount not exceeding the value of the rails : — 
Held, that this freight w'as not recoverable under 
the policy. Ib. 

A cargo of bacon was insured from Liverpool 
to New York by a policy ieoiitaining the excep- 
tion “ warranted free from average, unless general,, 
or the ship be stranded, sunk, or burnt,” and a 
suing and labouring clause in its ordinary form. 
The ship in the course of its voyage was disabled 
and the cargo discharged. .Part of the bacon was 
condemned and sold, and the remainder sent on 
in two vessels ; all of which was proper under 
the circumstances : — Held, that neither the extra 
freight incurred by reason of the transhipment, 
nor the cost of warehousing, smweying and 
cooperage of the goods, could be recovered under 
the policy. Booth v. Gam\ 15 0. B, (n.s.) 291 ; 
33 L. J./C. P. 99 ; 9 Jur. (y.s.) 1326 ; 9 L. T. 
386 ; 12 W. E. 106. 

— — Parol Evidence — “ Particular Charges,” ] 
— Evidence was given to shew that expenses 
incurred in saving the subject-matter of insur- 
ance were, by usage, called “particular charges” 
and not “ particular average ” : — Held, that such 
evidence was admissible, but that it was in 
affirmance of the common law, and did not con- 
trol or vary the policy, and left the case exactly 
in the same position as If it had not been given. 
JCiddon v. Ffmjnre Marine Z?imra nee 6b,, supra. 

, Question for Jury.] — ^Where goods are in con- 
sequence of the perils insured against lying at a. 
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sailing cliargos. on acponnt of tlie mo hot payable 
for the hire of the ship, miscalled freight; B. 
insured MtH)/. with 0., for money advanced on 
sailing charges, and A., at the same time, insured 
with C. 4(M)V. on freight. lT})Oii. a total loss: — 
Held, that C. was not entitled to consider A.’s 
policy as effected on gross freight, and that, the | 
amount being' 80d^., A. was his own insurer! 
•for a moiety of the risk- McIip.h v. Aldan, 1 ' 
IL A lly. Iho; SI H. iL 3(10; <> L. J. (O.S.) : 

K. B. n:>.‘ 

A sliip was chartered to proceed to Cardiff, 
there load a cargo of coals, and “therewith pro- 
ceed to San Francisco, and deliver the same on 
being paid freight at tlie rate of 4/. 10, s-. per ton, ; 
the freight to be paid by good and approved | 
bills on London, at six months’ date from the 
date of sailing, less cost of insurance, to he 
effected Iw charterer at ship’s expense, or in cash, j 
less 8d(B." whicli is to be paid on delivery of; 
cargo.” the charterer, under the terms of the 
eharterparty, loaded the coals, and gave in pay- 
ment of freight two bills of excliange. During 
the voyage the ship sustained damage, for the 
repair of which expenses were incurred, anti 
these were admitted to be general average 
charges : — Held, that the fi'eight paitl in advance 
was not recoverahle, and that the charterer was 
liable to contribute general average in respect of 
it, Traijps v, IFtnvw.s*, H) C. B. (N.S,) 159 ; 34 

L. J., (IP. 274; 11 Jur. (N.S.) 639; 12 L. T. 
547 ; 13 W. R. 898. See also Palme)' v. Black- 

ante, col. 1259. 


XI. ABANDONMENT. 

1 . Xatlce. 

a. Form of, 1277. 

7/. By whom Given, 1278. 

c. Time for Notice, 1278. 

d. Acceptance of, 1282. 

2. 1)1 what Oa^icit, 1283. 

3. 0)1 Ltm h// PonU of Sea, 12SS. 

4. On Capture, 12Sth 

5. Binhirffo and Co ))f seat Ion. 1292. 

<>. On- Loss l)ij other Ihnuis, 1294. 

7. Efeet of, 0)1 Freight a)Ld Cargo, 1294. 


1. Notice. 
a. Form of. 

, ** Abandon’^ — Fse of Word.] — The word 
‘“abandoned” is not necessary m a notice of 
ubandoumesff : any expressitms which inform 
tlie underwriters that it is the intention of the 
assured to give up to them the property insured, 
on the ground of its having been totally lost, is 
sufficient. C)in'W v. Bomhag Satire Inmnmee 
CiU 6 Moore, P. C. (K'.S.) 302 ; 39 L. J., P. 0. 1 ; 
L. k 3 P.'C. 72 : 22 L. T, 317 ; 18 W. E. 296. 
See also lurtg v. Wallier, post, col. 1279. 

Insurance Broker— Kotice to Settle for Total 
Loss.]— If aii insui’ance broker re;]_uires the, 
underwriters to settle as for a total loss, and to 
give directions as to the. disposition of the pro- 
perty' insure<l, this does not amount to an 
abandonment. Par meter v. Todliunter, 1 Camp, 
d 541. ‘A 

■ ' Where the goods exist, there must be an 
abandonment of freight, although the ship is 
incapable of prosecuting, her voyage, I hid. 


■ b. Bf whom 6riven. 

If one of several, jointly interested in a cargo, 
effects an insurance for the benefft of all. he may 
give notice of abandonnient for all. l!)iitf v. 
Royal Frahange Assnmnre Co.. 5 M. A S. 47 ; 

17 E. E. 264. 

The deposit of a policy on a ship at sea, wdiich 
is afterwart is injured by perils insured against 
and condemned, does not invest the depositary 
with an implied authority to give notice to the 
underwriter of abandonment as for a total loss. 
JardUie v. Leathletf, 3 B. A 8. 709 ; 32 L. J., 
Q.B. 132; 9 Jur. (k.S.) 1035; 7 L, T. 783; 11 
W. E. 432. 

c. Time for Hotice. 

Kature of Delay.] — The assured mn^t not 
delay to give notice of abandonment, but suffi- 
cient time must be allowed to enable the assured 
to exercise their judgment whether the circum- 
stances entitle them to abandon. Ciirvle v, 
Bo))iba)f Satire Insiumnee Co., supra. 

A ship sailed on its outward voyage to New 
Zealand. More than a month afterwards the 
owners chartered it to M, to bring lioine a ca.rgo 
from Calcutta, By this charterparty, after dis- 
charging at New Zealand, it was to sail to 
Calcutta, and being there tight, stauncli and 
strong, and every way fftted for the voyage, the 
charterer bound himself to put on board a speci- 
fied cargo for England at a stipulated freight. 

The owners then effected a policy, in the usual 
form, against perils of the sea, upon the freight 
to be earned on this homeward, voyage. The 
ship was seriously injured in the outward 
voyage; it was repaired as well as the master, 
with insufficient funds, and at a place ,riot cap- 
able of making full examination and effecting 
complete repairs, could get it repaired ; and 
with the ship thus partially repaired he sailed 
from the place where the sliip then Avas, and 
arrived at Calcutta, where the fullest exainiiia- 
tioii and the completest repairs could be had. 

He immediately tendered the ship to the agents 
of the charterers for the homeward cargo. They, 
on the ground that the charterei,* hail become 
bankrupt, refused to load a cargo. The master 
then had the ship fully examined, and it was 
found that the injuries on the outward voyage 
had been such that the complete repair of the 
ship, to render it fit for the voyage home, would 
exceed the value of the ship Avhen repairerl, and 
the amount of freight to be eariied. The owners, 
on receiving this ■ intelligence, abandoned : — 
Held, that this was a loss of freight occasioned 
by the perils of the sea, that no notice of 
abandonment to the underwriters on freiglit was 
necessaiy, and that if a notice of abaiidomnent 
to the nndeiwriters on freight had been neces- 
sary, the notice here Avould not, under the 
circumstances, have been too late. Ranhbi v. 
Potter, 42 D. J., C. B. 169 ; L. R. 6 H. L. 83 ; 

29 L. T, 142 ; 22 Mb E. 1 ; 2 Asp. M. 0. 65. 

On the 8th Sex^tember the master wrote to the 
owners; at' Belfast a letter, which they received 
about the 10th October, giving a detailed account 
of the 'damage which his ship bad met vnth, and ' 
estimates of the: probable expenses of repairing ' 
and refitting her. Ou.the 15tb the (uvners wixitc 
a letter , to the captain, in which they left him to * ' 
^ act as he considered'best for the interests of fill 
' concerned. On the Bth December the captain , 
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on the January, 186D, stating that he had 
made up his mind to abandon and sell the hull, 
on aceomit an<i for the benefit of all con- 
cerried. On the IStli December he attended 
befoi'o a notary public, and formally declared 
that he abandoned the ship to the underwriters. 
On the Trh January, ISfit), the ship was sold by 
munion under his orders, and was afterwards 
liDikcMi up ; — Held, that the notice of abandon- 
ment was not in time. GruinQer v. Martin. 
4 B. 6c 8. J; 8 L. T. 9G ; 11 W. R. 758— 
Ex. Ch. 


Duty of Assured after Information.] — When 
the assured receives full and reliable information 
that the subject-matter of the insurance is in 
imminent danger of becoming a total loss, he is 
bound, in order to enable him to recover as for 
constructive total loss, immediately to give notice 
tjf a].»andonment to the underwriter, and his 
omission to do so will not be excused because 
afterwiirds the subject-matter of the insurance 
is justifiablv sold. Knltenhirlb v, 3Iacltenzle., 
48 h. J., 0. P. 9 ; 3 C. P. D. 467 ; 39 L. T. 215 
26 W. R. 844 ; 4 Asp. M. G. 39— C. A. 

■ ; Hotice must be given in Reasonable Time.] 

— A ship, having been ashore, was got off 
and taken to Diinedm, her port of destination, 
where she remained from 4th July to the 14th 
April following. She then sailed for Calcutta to 
be refiaired, and to carry out a charter. On 
arrival at Calcutta, it was found that it would 
cost more to repair her than she was worth ; and 
on 2nd August notice of abandonment was 
given : — Held, that the abandonment was too 
lute, and that the underwriters were liable only 
for the partial loss bv stranding. Potter v. 
Camphell, 16 W. R. 461.^ 

Where the captain of a vessel, which had been 
damaged by stormy weather, arrived in London 
on the 25th April, where his owners resided ; 
and the latter received the ship’s papers on the 
3rd lilay following, and the broker who effected 
the policy gave verbal notice of abandonment to 
the underwriters on the 5th : — Held, that such 
notice was given in due time. Mead Y, Bonkanhy 
6 Moore, 397 ; 3 Br. & B. 147 ; 23 R. R. 587. 

On the 23rd of September, 1859, a ship having 
been compelled by sea-daraage to put into a port 
near the Gape of Good Plope, the master had her 
surveyed, and on the 18th of Octobeiv 18.59, 
M'rote to the ship’s Iinsband at Liverpool des- 
cribing what had happened, and telling him to 
give the underwriters notice. On the 18th of 
Xovember he again wrote, describing the dam- 
aged state of the ship, and stating that, in the 
opinion of the surveyors, she could not go home 
with a partial repair, but that she would not be 
worth the amount it would take to repair her. 
This letter was forwarded to the underwriters. 
On the 24th of November the master executecl a 
notarial act of abandonment, and on the 9th of 
.December sold the ship. On the 20th of Decem- 
ber he again wrote to the ship’s husband stating 
that it would be for the interest of- all concerned 
to abandon and sell instead of repair, and that 
he had accordingly sold the ship, and he re- 
quested due notice to be given to the under- 
writers, who were then informed of. the sale. 
Thc ship would not in fact have been worth 
the expense of repair: — Held, that there was 
sufficient notice of abandonment to make a 
constmetive total loss, and that the’ notice was 
, in time. Kinff. v. IValker, 3 H. C. 209^. 33 


L. J.. Ex. 325 : 11 Jur. (x.s.) 43 ; 13 W. B. 232 
—Ex. Oil. 

A ship insured in a valued policy, having 
sustained damage such as to require repairs, put 
into Falmouth on the 12th November for that 
purpose. She was there moored with part of 
her cargo on board, the residue having been 
taken on shore. After the repairs were com- 
menced, and before they were completed, she 
was, on the 2nd December, sunk by a peril of 
the sea, and lay submerged, with the jiortion of 
the cargo on board, until raised by the ship’s 
agents. On rlie arrival of the ship the master 
appointed B. her agent, and on the day after she 
sank A. arrived at Falmouth with full authority 
from the assured to act for him in all matters 
concerning the ship as according to the best of 
his judgment would be best for all concerned. 
A., having come to the conclusion that it would 
cost more to raise and repair her than she would 
be worth when repaired, gave notice of abandon- 
ment to B. on the 4th December, and on the 
same day the captain, by instruction of A., gave 
notice to the brokers who had effected the policy, 
who on the 9th December gave notice to the 
underwriter : — Held, that if this was such a state 
of things as would constitute a total loss, the 
notice of abandonment was given in time. 
Xemp V. IlaUiday^ G B. & S. 723 ; 35 L. J., 
Q. B. 156 ; L. R. 1 Q. B. 520 ; 12 Jur. (isr.s.) 
582 ; 14 L. T. 762 ; 14 W. E. 697— Ex. Ch. 

Upon the first notice of a total loss the assured 
are bound to abandon ; but it must appear that 
they had notice, or the policy will not be vitiated. 
Ahel v. PotU 3 Esp. 242 ; 6 B. B. 826. 

Where the assured receive intelligence of such 
a loss as entitles them to abandon, they must 
make their election in the first instance ; and if 
they abandon, they must give the underwriters 
notice in a reasonable time ; otherwise they 
waive their right to abandon, and can only re- 
cover as for an average loss. 3liteliell v. Edie or 
Ede, 1 Term Bep. 608 ; 11 A. & E. 888 ; 9 L. J., 
Q. B. 187 ; 3 P. & D. 513 ; 1 B. B. 318. ' 

The assured are bound to give notice of aban- 
donment at the earliest opportunity ; notice 
given five days after they received intelligence of 
the loss, held too late. Hunt Y.lloyal Exolianqe 
Amirance Co., 5 M. & vS. 47 ; 17 B.‘ B. 264. 

An insured vessel arrived damaged at Kinsale 
on November 24th : surveys were held on Decem- 
ber 2nd and December 14th, when it was found 
that repairs would exceed the value of the ship. 
Notice of abandonment was given in London on 
January 6th : — Held, the notice was too late. 
Aldrloh V. BeU, 1 Stark. 498 ; 18 B. B. 814. 

Election,] — The insured is entitled to a 
reasonable time for examining into the state of 
a damaged cargo, before he makes his election 
on the question of abandonment. Germn v. 
Royal E.oehanqe Astiurmu^e Co., 2 Marsh. 88 ;; 

6 Taunt. 383 ; Holt, 49 ; 16 R. B.' 630. 

A vessel sailing with corn, insured from* 
Waterford, in Ireland, to Liverpool, by a policy 
with a memorandum to be free from all but- 
geiieral average, was stranded near Waterford 
on the 28th of January, and the vessel continued, 
at high tide, uiuier water for near a month, 
during which time, from the 31st, the assured, 
at low water, were employed in saving the cargo, 
the whole of which was damaged, but the greater 
part recovered, and kiln-dried ; but no notice of 
abandonment was given to the underwriters in* 
London till the 18th February, though there is a. 
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constant regular intercourse between Waterford 
and Liverpool, where some of the assured lived ; 
which was hohlen to be out of time ; for, whether 
or not, upon such a policy, where there was an 
opportunity of sending on the corn which was 
saved to the place of its destination within two 
months after the a.ccident, in another vessel, 
the assured were entitled to abandon as in case 
of a total loss : at all events they ought to have 
made their election to abandon within a reason- 
able time, and they cannot take the chance of 
endeavouring first to save and make the bCvSt of 
the cargo on their ow'ii account, and afterwards 
abandon when they find that they cannot turn 
it to their advantage. Amlemm v. Royttl 
ehanqe Amirattec Co.^ 7 East, 88 ; 3 Smith, 48 ; 
SILK. 7)89. 

When it is uncertain, whether the damage done 
to a cargo by a peril insured against will result 
ill a total or partial loss, the assured is not bound 
to make his election how to treat it as soon as 
some incipient damage has occurred ; and his 
right to claim indemnity for a total loss does not 
mature till the facts constituting such a loss are 
ascertained. Browninq v. Biurvlmdal A,^Hi(>ranoe 
Co. of Canada, L. R. 5 P. C. 263 ; 28 L. T. 853 ; 
21 W. R. 587 ; 2 Asp. M. G. 35--P. C, See also 
Fleming v. South, post, col. 1285. 

Embargo.] — The blockade of Havre being 
publicly notifed here on the 6th September, 
and no notice of abandonment given till the 
14th October, nor any excuse substantiated for 
not giving it sooner for want of competent 
authority before nor any ne^v authority shewn 
for giving it then : — Held, that the notice was 
out of time ; and this, though the plaintiff’s 
agents in this country had no notice till the 17th 
October of the decree for restoration of the ship 
and goods in question, which had been pronounced 
on the 8th of October. Barliee v. B lakes, 9 
East, 283 ; 9 R. R. 558. 

The owner of a cargo of fax-seed, insured “at 
and from America to Limerick,” himself residing 
at that place, on tlie 1 1th February, 1808, 
received information that the ship, with the flax- 
seed on board, had been detained at Philadelphia 
by the American embargo ; but did not give 
notice of abandonment till the 11th June 
following : the flax-seed was intended for sowing, 
and might have been employed for that purpose 
had it arrived before the lOth of May, but after- 
wards would have been scarcely of any value : — ^ 
Held, however, that the plaintiff might have 
waited till the 10th of May before abandoning ; 
Imt the abandonment on the 11th June was out 
of time. KeBg v. Walton, 2 Camp. 155. 

The assured of goods having received intelli- 
gence on the 8th of January, 1811, that the ship’s 
papers were taken away on the 7th of December 
preceding, by the Sweniish government, within 
whose port she was, did not give notice of aban- 
donment to the defendant underwriter till the 
17th of January ; but though such notice was too 
late, supposing an abandonment to be necessary, 
yet, as tbe goods were finally seized, and unladen 
by orders of that government on the 30th of 
April following : — Held, that the ineffectual 
notice of abandonment before given did not 
preclude the assured fj-om recovering as for a 
total loss, without anj^ abandonment. 2Iellish v* 
Andrews, 15 East, 13 ; 13 R. R, 351. 

By Scots law.] — Consideration of the ques- 
tion whether in Scotland constructive total loss 
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is to be taken from the date of notice of aban - 
donment, or from the date of commencement of 
action. Shepherd v. Henderson, 7 App. Cas. 49 ; 

9 Ot. of Sess. Cas. (4th ser.) I — H, L. (Sc.) 

. ■ ■ d. Acceptance of... - v 

Effect.] — If notice of the abandonment of a 
ship, is given by the insured to the insurers, and 
the insurers then say and do nothing, the con- 
clusion is that they do not mean to accept the 
abandonment. But if they, by their agent, take 
possession of the ship, and then repair it and 
retain it in their possession for some time without 
repudiating the notice or informing the insured 
as to the character in which they are acting, 
then there is a constructive acceptance of the 
abandonment by the insurers. Provincial Insur- 
aneo Co. of Canada v. Leduo, 43 L. J., F. C. 49 ; 
L. R. 6 P. C. 224 ; 31 L. T. 142 ; 22 W. R. 929 ; 

2 Asp. M. C. 338. 

And a constructive acceptance produces the 
same effect on the rights of the parties as an 
express acceptance. Ih. 

When the agent who took possession of the 
ship, Ac. wGis instructed to look after the interest 
of the insurance company, liis acts in pursuance 
of those instructions, coupled -wirli the non-repu- 
diation of the notice of abandonment, having 
been such as to be evidence from which an 
acceptance might be inferred, the compaiw was 
bound by his acts. Ih. 

After the acceptance by the insurers of the 
abandonment of a ship, they become liable as for 
a total loss. Ih. 

Estoppel.] — IJnderwTitcrs intending to resist 
an abandonment are bound to do so within a 
I’easonable time ; where, therefore, the as.sured, 
four days after a notice of abtindonnient had 
been given, called a meeting of the underwriters 
at Lloyd’s, three of w’hom attended, and autho- 
rised the assured to act as if no insurance had 
been effected (the ship having been wrecked, 
and three-fourths of her cargo, consisting of 
wines, either lost or impregnated with saltwater), 
and the damaged wines were accordingly adver- 
tised for sale ; but, previously to its taking place, 
some of the underwriters forbade it, and rejected 
the notice of abandonment, after more than two 
I months had elapsed, during which time they had 
not interposed : — Held, that their silence for so 
long a time was such an acquiescence by them 
as to amount to an acceptance of the abandon- 
ment ; and that they could not afterwards pre- 
vent the sale. Hudson v. Harrison, 3 Moore, 
288 ; 3 Br. fe B. 97 ; 23 E. R. 575. 

Evidence of.] — The question whether the 
underwriters accept the abandonment or not is 
a question of fact ; but the circumstances of the 
case may be such that a jury may be told, as a 
matter of law, that if they think the under- 
writers have done certain acts which are consis- 
tent only with their having accepted the aban- 
donment, then they ought to find that the 
abandonment has been accepted. Shepherd v. 
Henderstm, 7 App. Oas. 49 — H. L. (Sc.) 

When a ship sustains a partial loss, the insured 
cannot abandon, nor is the answer of tbe under- 
writers, desiring them * ‘to do the best they can 
with the damaged property,” evidence of their 
assent to make it a total loss, Thelhmon v,.' 
Fletelm^ 1 Esp. 73 ; 1 Dough 315. 

Where' there w^s a loss by capture, intelligence 



iiiilSi 

iHi 


SHIPPING— INSUEANCE— XI. Ahandonment 


which was receiTCcl, and an abancloninent 
made, and a recapture took place before the 
notice of abaiidomnent was giwn, but there was 
iii> intelligence received of such recapture until 
after some steiis had been taken by the under- 
writers : — Held, to amount to an acceptance of 
tiie abandonment bv them. Smith v. Mohe7^ts(m, 
2 Dow, 474. ; 14 ll. H. 174. 

Acceptance hy some Underwriters, Rejection 
by others — Right to Share of Ship.] — The owners 
of a ship abandonetl lier as a constructive total 
loss, and some of the underwriters paid 5007. on 
that footing. Other underwriters resisted the 
claim, and were held liable for a partial loss to 
the extent of 20 iier cent, on the ship’s value, 
i^oine yeai's afterwards the first set of under- 
writers' sued the shipowner for 7J307., as the 
value of their .share of the ship, which had been 
repaired, and for 7007. as their share of her earn- 
ings H.eid (by the Lord Ordinary), that the 
}mrsuer.s were entitled to 4007,, being their share 
of the ship, less 20 per cent., with interest. The 
shipowner appealed, tendering a share in the 
ship on the footing that the underwriters were 
liable f<>r their share of losses : — Held, that the 
teuiier came too late, and that the judgment 
below must be affirmed. Whitwurth Byotlisrs v. 

12 Ot. of Sess. Gas. (4th ser.) 204. 


that an abandonment can ‘be of no 'avaH; where •! expedient to break her up, and to sell 
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old timber : — Held, that the assured was bound ; 
to abandon befoi-e he could call upon the under- 1 
writers for a total loss ; the shiji not bein^* a j 
wreck, but, IioweTcr maimed and damaged, | 
‘Cxistinu: in specie as a sliip. Bell v. ■ 

Holt, 423. I 

Converting Partial into Total Loss.] — ; 

A ship being obliged to put into a place of ' 
safety in the course of her voyage, in conse- * 
quence of damage incurred by a sea peril ; if the | 
owner does not abandon, but merely ap])lies to i 
the underwriters for directions how to proceed 
upon an estimate of tlie exp^enses of repair, 
who decline interfering, he cannot afterwards 
convert it into a total loss on account of the 
ex])enscs of the salvage being found in the 
result to have exceeded the value of the ship, i 
which was ultimately sold in the place into 
wliicli she had been driven by distress ; though 
the sale was directed by the assured to be made 
■on account of all concerned. Martin v. Crokatt, 
14 East, 465 ; 13 K. E. 281. 

A vessel insured under a time policy, from ; 
August, 1841, to August, 1842, encountered very | 
severe weather in the Indian seas, and was com- 
pelled in May, 1842, to put into the Mauritius. 
The master wrote to the owners, telling them of 
the injuries which the vessel had received, of 
the necessity to make extensive repairs, of his 
intention to borrow money on bottomry for that 
purpose, of the sum required, and of the impos- 1 
sibility of getting the money, except on the ^ 
undertaking to return direct to England, instead 
■of proceeding to Bombay, as originally intended. ■ 
H;e further stated, that" on account of the very, 
low state of freights in India, this would be 
better for their interests, which he said he con- 
sulted in everything he did. The agents for 
Lloyd’s at the ^Mauritius, who were employed by 
the captain to act for him, wu'ote letters to the 
same eifect. These letters were received at in- 
tervals between September and December, 1842, 
and in the latter month the owners wrote to the 
agents, expressing their surprise at the amount 
required, but saying at the same time that they 
supposed what was done was the best that could 
be done under the unfortunate circumstances in 
which the ship was placed. The owners wrote 
to the agents in London, apprising them of the 
■expected arrival of the vessel, and directing 
them to do wliat was needful. The vessel did j 
arrive on the 27th March, and was at first taken I 
po&3Cs.sion of by the agents for the owners. On 
the SOth March the owners abandoned to the 
underwriters : — Held, that they were not entitled 
to recover as for a total loss ; for. first, assuming 
notice of abandonment to be necessary in a case 
of constructive total loss, the notice here had not 
been given in time ; and, secom ily, the conduct 
of the owners on the receipt of the letters 
amounted to an election to treat this as a partial 
loss, and they could not afterwards, on the 
ari'ival of the vessel, when they found that the 
cost of repairs much exceeded the market value 
of the vessel itself, convert this partial into a 
total loss. Flemhif/ v. 1 H. L. Gas. 513. 

Hotice of abandonment is necessary in order 
to coiivei't a constructive into an absohite loss. 


Contested Suit — ^Appeal.] — A cargo on 

board a ship bound from Liverpool to Mata- 
monis was insured against the usual perils, 
including takings at sea, arrests, restraints and 


detainments of all kings, princes and people.” 
The policy also contained a suing and labouring 
clause, by which, in case of misfortune, it wns 
provided that it shall be iawfui to the insared. 
their factors, servants and assigns, to sue, labour 
and travel for, in and about the defence, safe- 
guard and recovery of the subject-matter of this 
insurance, or any part thereof, without prejudice 
to this insurance, the charges whereof the com- 
pany will bear in proportion to the sum hereby 
insured.” It w*as also provided that the ‘Lacts 
of the insurer or insured, in recovering, saving 
or preserving the property insured, shall not be 
considered a waiver or an acceptance of abandon- 
ment.” The ship sailed on her voyage, and being 
captured by a United States cruiser, was taken 
into Hew Orleans, where the captors instituted 
a suit for her condemnation in the prize court. 
The insured contested the suit, electing to treat 
the seizure as a partial loss. They obtained the 
judgment of the court in their favour. Against 
this judgment the captors, on the 1st of July, 
1864, appealed, and the judgment w'as suspended. 
On the 12th of September, the insured gave a 
formal notice of abandonment, Avhich the in- 
surers refused to accept. They also subse- 
quently informed them that endeavours were 
being made to sell the ship and cargo, that they 
wci’e resisting such sale, and they requested 
them to assist in giving bail to pi'evcnt it. They 
refused to interfere. The sale of the goods could 
have been jirevented by depositing the full 
value of the goods, or by giving bail for them, 
and the insurers had opportunity for taking 
cither of such steps but declined to do so. The 
ship and cargo were then sokl by order of the 
prize court, and the Insured gave a fresh notice 
of abandonment, wdiich was again refused. The 
insured could not. under the circumstances, by 
any means which they could reasonably be called 
iqiou to ado]>t, have prevents I the sale : — Held, 
that although the insured had at first elected to 
treat the loss as a partial one, and although the 
fact of the appeal against the judgment would 
not justify them in changing their election, and 
claiming for a total loss, yet that the sale of the 
cargo by order of the prize court did amount 
to such a change of facts as would give them a 
right, if they chose, to maintain an action upon 
the policy for a total loss. Strin(/er v. Buglinh 
and Soottialb Marine Insurance ith., 10 B.’ &: S. 
770 ; 39 L. J., Q. B. 214 ; L. E. 5 Q. B. 509 ; 22 
L, T. 802 ; IS W. E. 1201™Ex. Ch. 

Master electing to Repair.] — A shipowner 
insured ship and freight. On leaving Pernambuco 
in June, 1839, the ship struck on a rock and put 
back. After survey, she was repaired at a cost 
exceeding the value of ship and freight. The 
master was compelled to borrow on bottomry of 
ship, freight and cargo. In December, 1839, the ■ 
owner, on being shewn a letter addressed to the 
lenders on bottomry, in which the great expense 
of the repairs was stated, gave notice to his undex- 
wniters of abandonment of ship and freight. The 
; ship arrived, and the freight was paid under an 
order of tire admiralty court to the bottomry 
bondholders. The owner sued his underwixters 
on the polie^yas for a total loas. The jury found 
that the master acted bon^ fide in repairing the 
ship : — Held, that the master might have aban* 
domed at Pernambuco, but having electexLto 
repair, he must be taken to have so eic3ctecl as, 
the owners ; agent, > and' , that = -the owner, being 
bound by his election, could not jceover. Be)uo% 
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Y, Chapman, 2 H. L. Cas. 696; 8 0. B. 950 ; 13 and probability that the state ot the rivets and 

Jiir. 969 H. L. (EO plates outside was such as to be unsafe, and 

their real state could not be ascertained without 
Hutiny — Abandonment.] — Ship insured at and a heaving tlomi for external examination, which 
from Liverpool to the coast of Africa, &c. and could not be done except in a repairing port ; 
from thence to the West Indies and America, and whether, even if so, the only alternative waS' 
The crew mutiny, and propose to take the ship abandonment, and whether the captain ought 
to an enemy's port ; the boatswain, who is put not to have awaited an answer from the under- 
in charge, against the orders of the mutineers writers before abandonment. Lindmif v. Lcath- 
takes the ship to Barbados, where the mutineers 3 F. & F. 902 ; 11 L. T. 194. 
arc seized and the ship and cargo sold by the , „ « 

government agent for the benelit of ail parties : Effect of Sale of Cargo.] In an action against 
— Held, that the assured was entitled to abandon underwriters on a policy upon a cargo of coals to 
and recover for a total loss. Brown v. Smith, Yokohama, it was proved that the ship received 
1 Bow. 349 : 14 IL E. 78. such damage as to render it necessary to put into 

’ ' ' * ’ Hong Kong : and that when there competent 

Condemnation for Illegal Slave Trade — ^Ee- persons decided that the cargo should be sold, as 
versal of Decree— Abandonment— Total Loss.] — there wmuld be great danger of spontaneous 
See Lozano v, Janson, ante, col. 1108. combustion if conveyed to its originaldestination. 

Ko notice of the abandonment of the cargo was. 
Of Substituted Vessels.]— In an action upon giYen to the underwriters until the claim was 
a policy upon goods from Cadiz to Monte Video joss, but the coals had been 

and Biieiios Ayres, and also “ on cash on account sq 1(;| at Hong Kong. The proceeds of the- 

of^ freight, 216Z., ' the declaration alleged the had been handed over to the shipowners, and 
shipment of the goods and the prepajrment of offered them to the charterers, less a con- 

the 21bZ. on account of freight : and that, whilst gj^^^i-able sum which they withheld in pa^mient 
prosecuting the ■vmyage, the vessel encountered a freight, on condition that they should 

storm, and sustained so much damage that she a receipt in full of all demands. This 

became and wns disabled from proceeding with- charterers declined to give. The underwriters- 

out being repaired, ^nd could not be repaired so j.^f^sed to pay, upon the ground that the char- 
as to proceed without mcurriiig an expense j^^d not abandoned the cargo : — Held, that 

greater than her value would have been when public sale, per se, vested the jiroceeds of the 

repaired, together with the freight which she sale in the underwriters, and that the charte^^^^^^^ 
wxmld have earned on the vo^-age; that the i-^^d done nothing subsequently which shewed an 
master was obhgcd to and did abandon the ^j^^tion on their part to take the proceeds, 

and the earning of the residue of the freight ; Sanonders v. Barinr/ U L. T. 419 ; 3 Asp. M. C- 
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loss of voyage a loss of the commodity, although j On an insurance on ship from Eio de Janeiro 


Where damage to the ship from perils of the ; gave notice of abandonment ; and after the re- 
sea during the voyage, covered by the policy on ; capture the ship arrived at Liverpool, having 
ship, was such as" to justify abandonment to the ^ sustained a partial damage : — Held, that the 
underwriter on ship before the cargo was put on 1 assured could only recover as for a partial loss* 
board, the insure<l freight could not be earned : I Brotherdon v. 3 M. & S. 4-18 ; 17 Ft. K. 


— Held, that there was therefore a total loss on j B78 
the. policy on freight. Bankbi v. Potter, 42 L. J., | Where there was a loss hy capture, intelligence 
€. P. 1(>9; L. E.dH. L. 88 ; 29 h, T.' 142 ; 22 i of which was received, and an abandonment 
W. R. 1 ; 2 Asp, M. C, 65. | made, and a recapture took place before the 

■ _ notice of abandonment was given, hut there was 

0oods Damaged.] Where a ship was wrecked, intelligence received of such recapture until 
but the goods were brought on shore, though in g^eps had been taken by the under- 

.a veiy damaged state, so that they became . — Held, to amount to an acceptance of 

unprofitable to the assured: Held, that the the abandonment bv them. Soiithy, Bohertsiut, 
underwriters on the goods, who were freed by 2 Bow 474; 14 R."R* 174. See also MtUer v* 
the policy from particular average, could not be Undenmod^, B,ol}erUoit, post, col, 1301. 

made liable as for a total loss by a notice of ' 

abandonment. Thompson v. Royal Bxelianye Partial or Total Loss.] — A ship insured 

Assurance Co., 16 East, 214. ^ . from Jamaica to Liverpool was cajitured in the 

Policy on goods (copper and iron) at and from Qf voyage, and recaptured in a few 

L. to Q., warranted free of particular average, the assured having received intelli- 

and the ship, owing to sea damage in the course of the capture, but not of the recapture, 

of her voyage was obliged to run into port and notice of abandonment ; and soon after 

undergo repair, and some part of the goods was deceiving intellijrence of the recapture, and that 
damaged, and the repairs detained her so long as g^to the possession of the re- 

to prevent her reaching Q. that season, and no captors, iii a port in Ireland, hut without any 
other ship could, be procured at that or a neigh- fm-ther knowledge of her state and condition, he 
bouring port to forward the cargo in time, so that persisted in his notice of abandonment ; but the 
the voyage was abandoned, and the ship after- gj^|p afterwards restored to his possession 
-wards sailed on another voyage Hekl, that this .^^^ithout damage, and arrived at Liverf kioI, and 
was not a total loss of the goods, and that the earned her freight ; the salvage and charges of 
assured could not abandon. Afidcrson y. Wallis, recapture amounting only to 15Z. 4.y. Sd. 

'2 1\I. k >S. 240 ; 8 Gamp. 440. pej. cent. Held, that lie was not entitled to 

A ship was wrecked on the 21st December, and ^i^andon ; it appearing in the result, that, at the 
three-fourths of her cargo, consisting of wines, when the notice of abandonment was given, 
were either lost or impregnated with salt water ; only a partial and not a total loss, 

and the assured gave notice of abandonment as as the assured supposed ; and there being no 
for a total loss on the 23rd (being the day on subsequent circumstances, such as the loss of 
which they heard of the loss), and before the yoyage. high salvage, &g., to continue it a total 
remains of the cargo were brought on shore:— ;^Qgg^ Bafnhridqe v. Xielson, 10 East, 829; 1 
Held, that it amounted to such a loss as warranted Qamp. 237 ; 10 R. R. 316. 

the notice of abandonment. Hudson v, Harrison, g^^^p ix^^^^red under a valued policy was sunk 
Hoore, 288 ; 8 Br. & B. 97 ; 28 R. R. 575. ^-^cep water. On April 15th, the insured gave 

Bpsprtion tv Crew 1 — ‘i. ship being “"tice of abandonment, which the insnrei-s de- 

« WXAk P bo ’ ! to lior value when fit for sea ; but it was also 

i) b. & 0. -Ill ; , L. J. (O.S.) K. b. ibO. I the ,,etion, the 

I expense of fitting her for sea would be less than 
4. Ok Capture. | her value when ready for sea Held, that the 

— J- -. .. ui-v* loss was partial only: the date of the action 

^ Total Loss. J— An insured shii.) teng taken, material time. Bain'hndge v, Xiclsun 

insured may demand as toi a total ^ ^ v. JMchie (2 M. & S. 290) 

abandon tn the insurer. v. If itlicrs, 2 Bun. Blair more Go. v. 2[acredie, 24 Ct. of 

*668 ; 2 Ld. Iven. 8 .j..>, Cas. :(4th ser.) ,898. 

Recapture.]— An abandonment offered to be An assurance was effected at and from Quebec 
made bv the assured to the underwriter, upon to Teneriffe, on a cargo consisting of wheat, fish, 
intellio'encc brought of the capture of the goods and staves, and there was the usual memorandum 
insured, which the underwriter refused to accept, in the policy as to “ corn and fish being free from 
does nut entitle the assured to recover as for a average unless generaH’"; and the ship was cap- 
total loss, where, before action brought, the. tured, and afterwards recaptured, and sent by the 
goods were recai>tured, and arrived at the place recaptors to Bermuda, where a scarcity grevaii- 
'of destination, bv which a partial loss only was ing, an embargo; was laid on the export ot ptovi- 
sustaiiied ; for the assured can only recover an sions ; and the cargo being landed, it was tound 
indemnity for such loss as he has sustained at that a considerable quantity of the wheat was 
the time* of ncrion. Patterson v. UitcMe, 4 so damaged by sea-water, that it was thiwn 
id. k B. 89S ; 16 E. B. 498. , j oyerboaird by, order of the.'inagistj'ates, for the 


4. Ok Capture. 
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sake of the public health ; and the other part of the news of the captiire, but after the time oi 
it, being- also <Ianiaged, was sold by the captain, the ship’s liberation, the owners abandoned tht 
as well as the tish, at a profit; and he put up ship to the insurers ; upon her arrival at Ports- 
the ship foj' sale, which he purchased at one- mouth, the captain refused to deliver her, unless 
fourth of her value, for the benefit of the owners : on repayment of the ransom, wdiich the owner 
aihl having repaired her, anti being refused per- refused Held, that the owmer being entitled to 
mission to^ship the remaining quantity of wheat retake his ship, which %vas safe at Portsmouth, 
toTeueriifo, he tlirected it to^'he sold, and bought the loss of the voyage did not enable him to 
it for the benefit of those concerned ; and by recover upon a policy on the ship as for a total 
leave of the governor, the embargo being then loss, nor could he recover, as for an average loss, 
raised as to the West ’India Islands, he shipped the sum wdiich had been paid by the master for 
the same for Madeira, where he arrived and the ship’s ransom, and which being an illegal 
delivered it and took in a cargo of xvine for payment, the plain tifi: wms not bound to repay 
London, with which he arrived :-^Held, that the to the/ master. JParsons v. Seott, 2 Taunt. 303 ; 
assured, who had abandone< I the ship on receiv- HE. E. 610. 

ing inteiligence of the circumstances which had ' , ^ i itt, 

hap] >ened i»reviouslv to the time of her being Purchase after Sale hy Captors.]— M here a 
permitted to proceed to Madeira, was entitled to ship insured had been ca})tured, and brought into, 
recover as for a total loss on the whole of the a neutral port, and sold by the captors, and the 
goods insured. Colofjun v. Lond<m Amminee Co, captain bought her for the benefit of the owners : 
5 M. &: S. T47 ; 17 IL E. 390. —Held, that they 'were only entitled to recover 

on a policy the sum paid by the captain, and 

Expense of Befitting.] — Insurance on- a what 'was ex}jerided on her outfit, and could not 

ship, which, during her voyage, while loading recover for a total loss. JI'Maste'n v. Shoolbreel^ 
her home'^vard cargo, w^as seized by the cre’w and 1 Esp. 237 ; 5 E. E. 735. 
carried away to a distant country, and the cargo 

plundered and the ship deserted, but 'was after- Capture and Eecapture — Becovery as fox* 
'wards retaken by another ship, and was brought. Total Loss — Salvage.] — ship being insured 
■with a small remaining part of her cargo, to an from London to Carolina, was taken by a 
English port (not the port of her destination), Spaniard, ^ and retaken by an English privateer,, 
and paj’t of her rigging was gone, and she could who carried her into Boston, 'where no person 
not be made fit for a voyage again without con- appearing to give^ security she was condemned 
siderable expense in providing a crew and stores : and sold, and, after the recaptors had their 
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they have insureil their separate interests second letter from the Cape, announcing tlie 

by a pfolicy ma^le on tlieir own account. Co/t- condemnation, landing, and sale of the "oruls, 
way V. 6-'/wy, 10 East, 580, overruled by was in time, when a prioi* letter of advice had 

6-07///, ante, col. 1091. Andsoe Conicay y. Forhejs, stated the seizure and detention, on which no 
10 East, 53i) ; and Ma‘?iryx, Shed-den. lb East, 540. notice had been given ; and the court of appeal 

allowing the captor his costs, on tlie reversjil of 
Inability to Bischarge.] — If a. cargo of a the sentence of condemnation, did not the less 
perishable nature is insured from A. to B., with shew the original seizure and detention to be 
the usual memorandum, and in the com’se of the unlawful. JluUctt v, Shmlden^ 18 East, 804 ; 
voyage information is received by the master 12 E. B. 347. 
that the port of B. is shut against ships of his 


nation, in consequence of which the coiimiaiider 
of the convoy orders the ship to })rocced to 
another port, and the cargo is there sold by 


6. On Loss by Otheb 3Ieans. 
Besertiou by Crew.] — A ship received con- 


ordere of the vioe-ndniiralty court for a very siderable damaee fromtempestaoiis weather, and 
small sum of money, the assured cannot abandon the crew, completely exhausted, deserted the 
as for a^ total loss. JI'adk'uLson v. Mohhom/, 3 gp(p mere preservation 

Bos. (Jc B. 388 7 B. B. 786. ^ their lives ; and the ship was then taken 

In a case of msunuice u])on goods consigned to po.ssession of by a fresh crew, who suceeede<l 
a particular port, if, on the arrival of the ship conducting her safeiv into port. The ship 
there it is found to be in the hands of an enemy ; having been sold uiidbr the decree of the 
that circumstance docs not warrant the assured admiralty court to pay the salva.ge, and it not 
to ^abaiidon, LMwch v. Bower of t. h Esp. 50; appe.aring that the assured bad taken any meaus 
8 B, B. 830. , . . _ , to prevent such sale : — Held, that they had no 

A party, having shipped goods on an adventure to abandon, and that there was no more 

to St. Petersburg on board a vessel chartered than a partial loss. Tliornehj v. llelmn, % B. cV:, 
for the purpose, made insurance on slii]) and 518 • 21 B. R 381. 

goods in the common printed form in blank; ^ A .ship ’being* deserted at sea by her crew for 
and by a written memorandum in the policy, the preservation of their lives, the assure.1 on 
the underwriters agreed to pay a total loss abandoned. She wms afterwards towed 

in case the ship should not be allowed by jj^to port, but the goods were so much tlamaaed 
the Enssiaii government to discharge her cargo „ot to be worth sending to their place" of 

at St. P., -on which voyage the vessel had tlien ^igstination:— Held, a total loss. Payi-ii v. 

sailed, chartered by the plamtilf Held, tliat jUiei-deim. 4 M. 4: P,y. 343 ; 3 B, & C. 411 : 7 'L. J. 
the insured was entitled to recover upon this K. B. 260. 

policy on an allegation that the vessel on her 

arrival at St. P. was not allowed by the Kassi-mi Barratry.]— Bai-ratry of the master is a ground 
government to discharge her c.m-go, but was abandonment as for a total lo.ss. thoueh the 
obliged to return back with it, by which the goo^g ultim.ately reach their destination throuaii 
value of the cargo was reduced below the amount the agency of strangers to the assured. I>U,-o>t v. 
of the invoice price, together with the cluirges i p. e, 207 ; 5 B. k Aid, 597 ; 24 E. fi. 

paid thereon, and the premiums of insurance. 431^ 

Bnlled* y. Glare r^V2 'Ei'Aid,. l'2d. 

Where a neutral ship, bound from America to 

Havre, was detained jiml brought into a Ihitisli 7. .Eff.ect of, ON Feeight and Cargo. 
port, and pemling proceedings in the admiralty. , , .r, . V 

the king declared Havre in a state of blookaiie; ^arterparty freight.]— \V here there was a 
bv wliicli the further piwecntiou of the voyage policy on ship .and also on cliarteri>arty freight 
wk'prohiliited:— Held, a total loss of the voa^ge, pliat is, freight to be earned by the carnage 
which entitled the neutral assured to abautlon. homewanl of a cargo cbartere<.I to be put uii 
Pai-hey v. Phikes. 9 East. 2S3. Ami ucc C<mv ^oard at a distant port), and the ship was so 
ante col 1239 * ' injured at the outward port that the shipowner 

’ . . abandoned to the underwriter on ship, there was 

Sale — Condemnation Reversed.] — AnAmeuican, nothing to pass to the underwriter on chart er- 
properlv licensed to export saltpetre from Cal- Pi^rty freight, and consequently there was no 
entta to America, having insured it for tiio necessity of abandonment to him. Bunl^b v, 
voyage, the ship was seized by the captain of a Batter.) 42 L, J.,^C. F. 169 : L. B. 6 H. L. S3 ; 29 
Britisl'i ship of war at the Cape of Good Hope, Ci. T. 142 ; 22 vv. B. 1 ; 2 Asp, M, C. 65, 
and the cargo condemned, unshipped, and sold 

by order of the court of admiralty there, whose Priorities.]— A shipowmer having first insured 


voyage, the ship was seized by the captain of a Batter., 42 L, J., C.l . 169 : L. B. 6 H. L. 8b ; 19 
Britisl'i ship of war at the Cape of Good Hope, Ci. T. 142 ; 22 vv. B. 1 ; 2 Asp, M, C. 65, 
and the cargo condemned, unshipped, and sold 

by order of the court of admiralty there, whose Priorities.]— A shipoeyner having first insured 

sentence was afterwards reversed on appeal here, his ship with A-, and his freight with B., for a 
and the property ordered to be restored, or its certain voyage, and having notice of an embargo 
value paiTI to the owner, though upon payment laid on the ship in a foreign port, abandoned the 
of the' captor’s costs .Held, that the assured ship and freight to the respective underwriters, 
might recover as for a total loss, without notice and received from them the whole amount of 
of abandonment, the thing Insured being wholly their subscriptions as for a total loss of both ; 
lost to the owner by the unshipping and sale of first undertaking, by a memorandum on the ship 
the commodity at the Cape, under the order of policy, to assign ,to the underwriters thereon his 
the court there ; and that such loss was recover- interest in' the ship; .and to account, to them for 
able against the underwriters, on a count alleging lit j and afterwards 'undertaking, by a similar' - 
it to have happened by the unlawful seizure 1 memorandum ' on the freight policy, t,o assign 
and detention of a British ship of war ; however to those und^writers all right " of 'A^ecovery,- ' 
questionable it might have been, if notice of compensation,, „&c. ..The,, ship being afterwards 
abandonment had been- necessary, whether such liberated^.; 7aBd';4-earnm|^;''.:freigHt, ''Which ' was, ] 
a notice, not given till after the receipt of a. received' by ''thej that, ho'wever'" 



1295 SHIPPING— INSUEANCE— XI. Ahandonment. 1296 

the c|nestion of priority as to the title to the was done by the owners at their expense : sub- 
freight might have been as between the different sequently the abandonment was accepted by the 
sets of underwriters litigating out of the same underwriters : — Held, that nothing in the nature 
fund, and however the weight of argument of freight for the entire voyage passed to the 
might prepoiiflerate in favour of the under- underwriters on the ship on the abandonment of 
writers on the ship; that the assured, who the ship, but that they were entitled to compensa- 
had received the freight from the shippers of tion in the nature of freight f]*om the owners of 
goods, was at all events liable on his express the ship, as owners of the goods, for so much of the 
undertaking to pay it over to the underwriters cargo as was brought in it from the jiiace of 
on freight: and that, without deducting the stranding to Liverpool, and that the principle on 
expenses of provisions, -wages, &c., which were which it was to be calculated was the sum for 
charges on the owner before the abandonment, which that })art of the cargo might have been 
and on the unclerwritcrs on ship afterwards, forwarded to Liverpool in another ship at the 
V. 4 East, 34. ^.^,^Leatliam current rate of freight. 2rdler v. Woodfall, S 

V. 3 Bos. & F. 479. El. & Bl. 493 ; 27 L. J., Q. B. 120 ; 4 Jur. (N.S.) 

302. See liuvnand v. Jlodocanarht , 51 L. J., 
Freight Earned.] — Upon a hostile embargo in Q. B. 548 : 7 App. Cas. 338 ; 47 L. T. 277 ; 31 
a foreign port the owner, who had separately W. E. 05 ; 4 Asp. M. C. 570 — H. L. (E.) 
insured ship and freight, abandoned them to the 

respective underwriters, which abandonment was . Title to Cargo, when Accruing.] — The title of 
accepted by them ; after which the embargo was underwriters to a cargo of an abandoned vessel 
taken oiB:, and the ship completed her voyage and does not date from the acceptance of an abandon- 
earned freight : — Held, that the a.ssured could ment, but has relation back to the time of the 
not recover as for a total loss of freight, the loss. Canimell w Seioell, o ; 29 L.J., 
freight having been in fact earned ; or, supposing Ex. 350 : 3 Jur. (x.s.) 916 : 2 L. T. 799 ; 8 W. E. 
it to have been in any other sense lost to the 639 — Ex. Ch. 

assured by the abandonment of the ship to the A foreign vessel sailing with a cargo of timber, 
underwriters thereon, it was so lost, not by any consigned from a foreign port to Hull, went 
peril insured against, but by the volun|ary act ashore on the coast of Norway. The captain, 
of the assured, in making such abandonment, without waiting for instructions from the con- 
M'CartJiy v. Ahel, 5 East, 388 ; 1 Smith, 524 ; signee, and without any absolute necessity, made 
7 il. E. 711. sale by auction of the timber, in the manner pre- 

An abandonment to the underwriters on ship scribed by the law of Norway, and the purchaser 
transfers freight earned subsequently to such consigned the timber to the defendants for sale 
abandonment, as incident to the ship. Davidson in his behalf. The agents of the plaintiffs’ under- 
V. Case, 5 Moore, 116 ; 8 Price, 512 ; 2 Br. k, B. writers, who had received notice of abandonment 
379 ; 5 M. & B. 79 ; 17 K. R. 280. before, but had accepted it after the sale, in the 

Ship and freight -were insured by separate meantime instituted a suit in the superior 
underwriters. The ship was captured, and ship diocesan court of Drontheim against the captain 
and freight abandoned to the respective under- and the purchaser to set aside the sale, and to 
writers, \\dio each paid a total loss. The ship was compel the purchaser to deliver up the cargo to 
recaptured, performed her voyage and earned the underwriters. That court confirmed the sale, 
freight : — Held, that the underwriters were On trover subsequently brought by the plaintiffs 
entitled to the freight. Ih. against the London consignee of the purchaser 

for the recovery of the cargo ; — Held, that they 
Captain acting as Agent of Insurers.] — A ship -were entitled to maintain an action for the 
having been chartered to carry troops to Calcutta, conversion, but that they were estopped by the 
by a charterparty, under which a portion of the judgment of the Norwegian court. Ih. 
freight was made payable on the completion of On abandonment, the owner becomes trustee 
the voyage, when about 700 miles beyond the for the underwriters on ship, and is bound to 
Mauritius caught fire. The ship put back to the assisn. Scottish Marim Disura-'nce Co.y. Timiei\ 
Mauritius, where, being found to be greatly 1 Macq. H. L. 334 ; 17 Jur. 631 ; 1 W. E. 527. 
damaged, she was abandoned to the under- Where a ship has received injuries entitling 
writers as totally lost, and the abandonment was the owner to treat her as totally lost, and where 
accepted. The captain having chartered another he consequently abandons hei- to the under- 
ship and forwarded the troops to Calcutta, the writers on ship, they are entitled to all freight 
freight was received by the shipowners’ agents: afterwards earned. Ih, 

■ — Held, that, in forwarding the troops, the Upon such constructive loss and abandonment 
captain acted as agent for the owner and not for the freight, if earned, will belong, not to the 
the underwriters ; and that the underwriters, to omiers, but to the underwriters on 'ship. Ih, 
W’hom the ship had been abandoned, were not T’reight, while the ship is in the course of 
entitled to any benefit from the freight so earning it, belongs to the underwriters paying 
received. v. 4H. &N. 455 ; for a total loss. Stewart v. Grcemedi Marine 

28 L. J., Ex. 273 ; 5 Jur. (N.s,) 550 : 7 W.E. 545. Insnmme Co„ 2 H, L. Gas. 159 : 1 Maca, H. L. 
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underwriters, the ship and freight are salvage to veered round to the south or west the sea would 
the different underwriters after deducting the have heaved in and the vessel would have broken 
following expenses, which must he ap]iortioiied up in a .short time. As a fact, directly after the 
between them accoi'ding to theirseverai interest : sale G-. brought a number of hands to discharge 
1. Tlie expenses of the slhp and crew in the the cargo, and so got the vessel off and floated 
foreign })ort. including port-charges, beside.s the her at the next high tide, and he niterwards 
expense of sliiptping the cargo, which exclusively repaired ami made her seaw'orthy at a trifling 
belongs To the underwriters on freight : 2. Insur- expense. In an action against the umierwrirer 
ance thereon : 3. Wages and provisions of crew on a policy of insurance on the vessel for a con- 
fi’om their liberation in the foreign port till their structive total loss, thejiulge ruled, on tlie above 
iliseharge here : d. Wages (provisions were su}j- facts appearing at the end of the plaintiff* s case, 
[flied by the foreign government) to the crew that there was no evidence upon which the jury 
during their detention. But the assured Nvas not could reasonably find the urgent nece.^sity for 
entitled to deduct out of the freight received, the sale of the vessel at the time she was sold, 
payable to the underwriter on freight : 1. and he accordingly withdrew the ca.se from the 

€harges paid at the port of discharge on ship jury and directed the verdict to be entered for 
and cargo : 2. Insurance on shi]) : 8. .Diminution the defendant : — Hehi, by Lord Coleridge, C.J., 
in value of ship and tackle by wear and tear on that such ruling was right. Hall v. Jujji\ 49 
the voyage home. Sharj) v. Gladstone, 7 East, L, J., C. P. 721 ; 43 L. T. 411 ; 4 Asp. 31. 0. 
24 : 3 Smith, 39 ; 8 ii. B, 583. ' ' 328. ‘ 

Held, by Grove, J., that it was wrong, and 
that the case should not have been withdrawn 

XII. SALE, BY JIASTEE, OF SHIP AXD Ei’om the jury. Ib. , . , , , 

CARGO. captain of an insured .ship, which has been 

injured by imrils of the sea, is not justified in 

1. 1297. .selling the ship instead of repairing it, imiess he 

2. Cargo^ 1301. , either has not the means of getting the repairs 

done at the place where the vessel is obliged to 
cannot get them done except at such 
an expense as would render it undoubtedly iin- 
Wlieii Allowed.] — The master of a ve.ssel has proper to repaii*. if the ship were not insuj*ed ; or 
no power to sell her so as to affect the insurers, lias not money in his po.ssession sufficient to ].)ay 
except under circumstances of stringent neces- for the repairs, and is not in a situation to raise 
.sity : such circumsTanccs as, after sufficient it by loan or otherwise, exce[>t at such an extra- 
examination of her condition, after every exertion vagaiit rate as would prevent a }>riideiit man, 
in his ])Ower, within the means. at his disposal, in the e.xci-cise of a sound and vigorous judg- 
to extricate hei’ from [.teril or to raise funds for merit, from undertaking the rei)airs under such, 
the repair, leave him no alternative but to sell circumstances. Sooies v. Sagrue, 4 Car. k. P. 
her as she is. Cohequld' Murine lasnranre Co. v. 27(5. 284. 

Jinrteanx, L. B. G P. C. 319 ; 32 L. T. 510 ; 23 Where a ship received damage by striking on 
W, B. 892 ; 2 As]i. 31. C. 536— P. G. a rock, which rendered her unsafe for another 

111 cases of extreme necessity, arnl where the voyage unless repaired ; and she was twice stir- 
ship, having got aground, cannot, in the opinion veyed and condemnc<l by the authorities of the 
of persons competent to judge, be raised, the place to \vhich she was insured ; and the captain 
captain may sell her for the benefft of the owners : bona fide sold her for firewood ; and she might 
but it can only be in cases of extreme necessity ; have been repaired but for the negligence of the 
and the survey, ko. must be made on the best resident agents of the owners : — Held, that the 
information, and with the most pure good faith, underwriters were not liable for a total loss. 
Ilagman v. MoJfon^ 5 Esp. 54 : 8 B, B. 837. Tanner v. Bennett, B. k 31. 182 ; 27 B. R. 743. 

A vessel struck upon a rock outside a harbour, A ship being wrecked, was sold by the owner 
and it was necessary to lighten her in order to and master, and soon after got off by tlie pur- 
get her off at the next high tide, and for that chasei* and repaired, though at a great expense, 
purpose hei* master enteretl into a contract with The owner could not treat this as a total loss, 
one (4., who was the only person at the place unless the sale at the time, in the exercise of a 
who ha<l a sufficient number of men to render sound judgment, appeared most beneficial for all 
effectual assistance, to find the labour required parties. Dogle v. Dallas,^ 1 31. tV: Bob. 48. 
for that purpose. G, supplied only a small If the ship was likely to be repairable, so as to 
number of men, who worked very languidly in come to England with any cargo, which upon 
discharging the cargo for two or three hours, and her arrival would be worth the sum laid out on 
at the t‘ud of that time G. })ersuaded the master her, it cannot be treated as a total loss, though 
to cancel this contract, and to call a survey of the she cannot be made fit to carry the cargo origin- 
vessel and sell her. G. and some men he brought ally intended for her, Ih. 
accordingly made a survey, ami by it found the Freight was insured Horn A. to B. The ship 
mainmast raised one inch, t.he main combings sailed, but was obliged to put back from stress 
parted, the deck plank opening, and the vessel of weather, when she was found to be incapable 
nnseaworthy, and advised that the ship and of complete x;epair, and the cargo was accoi’dingly 
cai'go should be sold for the benefit of all con- unloaded . and , the ship sold. In an action on 
cerned. The master then sold her to G. for a thepolicy for a total loss : — Held, that the insured 
very small sum of money. iVhen the vessel was bouiad. tp use all reasonable endeavours to 
struck on the rock there was a strong breeze repair the ship, so as to have carried the cargo, 
blowing, but it afterwards got calmer, and at’ or part of. it, which would have operated as a 
the time of the sale the weather was good, and salvage. Grepi y, Moyal Mjoch-ange Ammmee 
the vessel lying on her bilge with no more db., I Marsh. 447. Taunt, 08 t'dG E.;R. 571* 
danger than she had been in from the time shej- Where, by ' m^nsbKitMni' ,|:he‘'.rehch .of_ the 
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master, a ship can be so treated as to retain the j Ccimhrhltjr v. Amlerton. 4 D. & K. 203 : 2 B. & 
character of a ship, he cannot, by selling her even ; 391 ; 1 Car. & l\ 213 ; E. & M. 00 : 2 L. 3. (o.s.) 
bona Me, convert the average into a total loss, | K. B. 141 : 20 il. E. 517. 

but the miderwriters are entitled to have those ' Where a ship was so shattered in a storm, that 
meaos used on their account. Gurdner v. Sal- ' it was found, on survey, that the expenses of 
'i'a(hyt\ 1 M. & Eob. 116, i repairing her would far exceed her original value, 

Where it was proved that the master sold bona | and the captain sold her bona tide foi* tlie benefit 
tide, anil professeilly for the benefit of all con- “ of all concerned, and the purchaser shortly after- 
cenied, yet. .since it was not further proved that ■ wards broke her u[) Held, that this was such 
the sale was absolutely necessary, and really for ■ an urgent necessity as just ilied the sale.^ Hobi^rf- 
the benefit of all, the assured were not entitled mui v. Chiyh\ 8 IHoore, 622j I Bing. 445 : 2- L. J. 
to recover as for a constructive total loss, without (o.s.) C. V. 71 ; 25 IL XL 67(5. 
notice of abandonment, Kniqlit v. Falth^ 15 i If a vessel is so much injured by a storm, that 
Q. B. 04i): 19 L. J.,Q.B.50y ; 14Jur. 1114. 8ee ; in the opinion of the lister, who exercises a 
Mimtfo V. Giinieij^ ante, col. 1236. | fair atnl honest discretion on the subject, she 

I cannot be repaired but at an expense exceeding- 
When Eepairs Eti'ected.]— Freight was insured ' the amount of a total loss, and he accordingly 
on ship and cargo of timber from Quebec to | sells her, the owner may recover f]‘om the insurer 
London, and the ship sailed from Quebec, and ; as for a total loss, although it eventually turn.s. 
on her voyage down the Pdver Lawrence | out that the vessel might possibly have proceeded 
sprung a leak, and it became necessary for the ; on her voyage. Bohertwn v. Canitlieni^ 2 {Stark, 
preservation of the lives of the master and crew ; 571 : 20 IL E. 738. 

to run her on shore, where she took the ground •' IVhere a vessel was driven by tempestuous 
on the outside of a reef of rocks, aiid was there 1 w-eather into a foreign port, and in order to defray 
fixed, and exposed to the full force of the stream, 1 the expenses of repairing (without which she 
and in the way of the drift ice then forming and ‘ could not have proceeded on her voyage), the 
floating down the river. One of the part-owners | captain was obliged to sell part of the cargo : — 
and agent for the others resided at Quebec, and j Held, that the underwriters on a policy on goods- 
after tw’o surveys, in 'which tlie surve 3 *ors statc<l, j were not liable for a total loss by perils 5f the sea. 
as their opinion, that it would be prudent to sell ' Sargaij v. IIoht<on, S B. &; E. 192 ; 2 B. & C. 7 ; 
the shi}) and cargo, the master, under the direction , 4 Bing. 131 ; 12 Moore, 474 ; I Y. & J, 347; 1 
of sucdi part-owner, sold tbe same ; the ship, | L. J. (o.s.) K. B. 222 : 26 E. E. 251. S. P.,, 
however, survived ; was re[>aired by the pur- Powell v. Gudgeon, 5 M. &: 8. 431 ; 17 E. E., 
chasers, and afterwards broiiglit a full cargo to 385. 

London. In an action on the policy against the 

underwi’irers on freight foi* a total Ioas : — Hekl, Cause of Loss— Stranding.] — A ship insured in 

that the master was 'warranted in selling the ship l.OOOL for a year, ending 23rd September, was 
and cargo. Jd/e v. Pogal E.rrhange Lmunmee j stranded, got ofi, and brought into the harbour 
6b., 3 Moore, 1 15 ; 21 E. E. 538. of Santa Crnz, on September 1 6th. She remained 

Where ship, ficight, and passage-money where there with her crew on board till the middle of 
insured for 13,0006, at and from London to the October, and during that time "was pumped, and 
East Indies and back; and tlie ship sailed sea- her cargo was discharged into other vessels, 
worth}' from Calcutta on her homeward voyage. Being then beached and surveyed, she was found 
and afterwards received considerable damage by so much damaged by the accident that the neces- 
stoiiiiy weather, so as to render it necessary for saiy repairs could not be done at Santa Cruz, 
the captain to put back there ; and immediatel}^ there being no dockyard, workmen, or materials- 
on his arrival, he gave notice of abandonment to there ; nor could she he taken to any port where 
the agents for Lloyd’s resident there, and dcsii’cd she could prudently have been repaired, After- 
that their suiweyor might be present at the sur- wards, in Octobei*. the master (who was a part 
veys of the .ship : and the agents replied, that owner, and interested in the policy) sold her for 
they had no authority to accept abandonments ; the benefit of those whom it might concern, and 
and after three several surveys of tbe ship by slie fetched 72L Ko notice of abaniloument was- 
competent persons, at two of which the surveyor given. A special case, in an action against the 
for the agents attended, and it was found that underwriters, set forth these facts, stating also 
the exjiense^ of repairing her would be from that the vessel “Y'ceeived her death-blow” by the 
4,9006 to 5,0001,; and the captain, having perils of the .sea, on Sejitember 16th, but that the 
iiieifcctually attempted to raise money by hypo- damage was not ascertained till the 24tli : — 
thecatioii of the ship (having no funds to repair Held, "that tbe assured were entitled to recover 
her himself), sold her for 1,2006; and the jury for partial loss by the stranding before September 
found that what had been done by him was for 23r(l, though the loss was not ascertained till 
the benefit of all concerned, and gave a verdict after that day ; the proximate cause of loss, the- 
for the assured as for a total loss : — Held, that injury by stranding, having taken place during 
tlie sale was justifiable and the court infused a the year covered by the insurance, knight v. 
new trial. .Read v. Bonham, G "Moore, 397 ; 3 ; Faith. 15 Q. B. 649 ; 19 L. J.. Q. B. 509 : 14 Jur. 
Bn & B. 147 ", 23 E. -IL 587. • ' ' 1114. ' 

Where a vessel was so much injured by perils Held, also, that the ultimate loss did not 
of the sea, that, in order tou*ender her seaworthy, prevent such recovery, for that the partial los,s 
it would cost as much to repair her as, she was bjstran<ling caused an actual prejudice to the 
originally worth, or as^ much as would build a assured, which was not merged in the final loss 
new ship, and tbe captain sold berth a purchaser, resulting from the sale, even a.ssumiiig this to 
repaired her and sent her on a voyage, have been a total loss necessarily consequent 
: ' : ' ■ 'which she never completed in consequence of her upon tbe stranding, the loss being one, which, 

; 4: infirmity i-^Eeld,, that y the. -uiideiwriters i were as total, the insurers were not liable 'to pay for. 

Lyyiiy' liable a ;,totaiyIb^y, although: the vessel J5. . L ' ; ■ . 

,rotaa.ined in specie- was sold. A ship and gdods being insured for a voyagCj,, 
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if the ship is taken and recaptured, aiid, on the 
recapture, the captain, acting fairly for the 
benefit of his employers, sells the ship and cargo, 
and thereby puts an end to the voyage, the 
insured wili recover as for a total loss. ’'jliUes \\ , 
Fleteher, 1 Dough 231. 

hnder writers on goods insured from Lorn Ion 
to Deinerara wnre htdd liable for an average loss, 
where the sliip, being captured and I'ecapturcd, 
was sent into St. d'honuis's stripped of all her 
hands, and the captain, not being able on his 
arrival there to pn>ciire a fresli crew, or to raise 
money to pay the salvage, immediately sold the 
ship and cargo, and broke up tiie advciitiu'e, 
Vndm'ioood v. Jhihertiton^ 4 Camp. 138 ; ItJ E. E. 
■■',760.. ■■■■ 

Evidence of Condemnation.]— A notarial copy 
of the condemnation of a ship as not being 
worth repairing, is on]}” evidence of the fact of 
her having been coiniemned, 3rot t)f the par- 
ticular defects on vdiich the condemnation was 
grounded. WrujM v. Barnard^ 2 Esp. 700 ; 5 
B. E. 767. 

Authority of Vice -Admiralty Court.] — The 
vice-admiralty courts abroad have no authority, 
upon the mere petition of the captain of a ship, 
bound on a foreign voyage, to deci’ce the sale (»f 
such ship reported upon survey not to be sea- 
worthy or re|)airable, so as to carry the cargo to 
its place of destination, hut at an expense 
exceeding the value of the ship when re})aire<.l. 
Real V. Bavhy, 10 East, 143. 

Where the master of a ship on a vojmge from 
Calcutta to London, laden with indigo, was 
obliged to put into Mauritius from uii seaworthi- 
ness, and there abandoned ship and cai’go, which 
'were bona fide sold by public auction, under the ! 
orders of the vice-admiralty couid : — Held, in 
an action by the owner against tlic purchaser of 
the indigo; 1st, that there being no pressing 
necessity for the sale, the master could confer no 
title upon the vendee ; 2nd. that a judgment in 
tort against the o^^^ier of the vessel foi’ not 
delivering the cargo, pursuant to the bill of4.ading, 
was no bar to this action ; and 3r(h that an 
unavailing demand of the proceeds in the vice- 
admiralty court did not pre^'ent the plaintifi; 
from recovering the full value of the indigo from 
the defemlant. Morris v. llohiuson^ .5 D. tk K. 
36 ; 3 B. & C. 19(> ; 27 E. E. 322. And see 
Hunter v. Prinaej)^ 10 East, 378 ; 10 E. E. 328. 

Unnecessary Sale by Master.]— Sec Aloocli v. 
Royal BiVohanye As-soiranee Chrj}orali(in, 13 CLB. 
292^ 18 L. J., Q. B. 121; 13 Jur, 446. post, 
col. 1321. 

2, Cahgo, 

Duty of Master to Communicate.] — A master 
of a vessel cannot at an intermediate poi’t sell 
goods which are damaged, and cannot be carried 
to the port of discharge, without communicating 
with their owner. v. Burns, 47 L. J., 

Ex. 666 ; 3 Ex. D. 282 ; 26 W. E. 624— C. A. 

The authority of the master to sell goods of an 
absent owner is derived from the necessity of 
the situation in which he is ];}laced ; and conse- 
quently to justify his selling, he must establish a 
necessity for the sale, and an inability to com-, 
municate wdth the owner. Australian Steam 
Hatiffation Co. v. Morse, 8 Moore, P. C. (N.s.) 
482 L. E. 4 P. C, 222 ; 27 L. T. 367 ; 20 W. E. 
728. 

A captain of a ship is not justified in selling 


the cargo at a foreign port, although it is impos- 
sible to prosecute the original voyage, and 
although a sale of the goods is the most bene- 
ficial course for the owmer of them. v, 

Millar, 2 Stark, 1 ; 19 E. E. 670. S. P., JoseyAt 
V. Knoa:, 3 Camp). 332. 

Liability of Shipowner,] — ^Although the cap- 
tain of a ship) finds it iinpassi)>le to reach his 
port of destination, he has no implied authority 
to sell, for the benefit of the shippers, the carg*o 
in a foreign port into which he is driven : and if 
he does so, though acting bona fide for the 
intere.st of all concerned, this is a tortious conver- 
sion for which the shipowner is liable, Vun 
Omeron v, Dowieli, 2 Camp. 42. 

Where the captain of a ship, which was in a 
sinking state from the efi’ects of tempestuous 
weather, put into a pjort short of his destination,, 
and believing that the expenKse of repairs would 
frustrate the owner’s adventure, he sold the 
cargo under the order of a vice-admiralty court, 
but it appeared that he might have forwarded it 
to its poit of destination by another vessel, and 
repaired his own ship at a great expense : — Held, 
that he ought either to have done the one or the 
other ; and that he had no authority to sell the- 
cargo : and that, conso(iiiently, the shipowners 
were liable to the owners of the cargo for the 
non-delivery thereof, although the bilk of lading" 
merely stipulated for a conveyance. *Mlie dangers 
and accidents of the seas and of navigation, of 
what kind soever excepte<l.” Cannon x~Meahurn, 
S Moore, 127 ; 1 Bing. 243 ; 2 L. J. (o.S.) C. P. 60. 

The master of a vessel is not justifietl in 
selling any part of the cargo for the repairs of 
the ship in a foreign port, except in the case of 
! urgent necessity. Campbell v. Thompson, 1 
Stark. 490. 

A., having shipped goods on boartl of a vessel 
wdiich was driven into a foreign port by stress of 
weather, part of these goods was sold by the cap- 
tain to defray the expenses r)f repairing the 
vessel ; A. is entitled to deduct from the demand 
for the freight the sum for which the goods have- 
been sold ; and the circumstances of the ship- 
owners, having, during the voyage, assigned the 
freight to a third person, makes no diiference. Ih. 

The master of a ship, which is completely 
wrecked in a foreign port, has no authority to- 
sell goods on freight saved from the 'wreck, unless 
there is an absolute necessity for such sale; 
though he acts bona fide, and according to the 
best of his judgment; and where the goods 
ai'e sold by public auction, such sale is, at all 
events, not binding on the owner of the goods, 
where the conduct of the vendee imports know- 
ledge of the weakness of the captain's title tO' 
sell. Freeman, v. Fast India Co., 1 D. & E. 234 ; 

5 B. & Aid. 617 ; 24 E. E, 497. 

Sale of Part.] — Where a vessel, having sailed 
from her port of lading, with a cargo of goods, 
was obliged to put back in consequence ' of a 
peril of the sea, and it being discovered that 
part of the cargo which was taken out was 
damaged by sea- water, and could not be re- 
shipped- without- a delay of six weeks, the cap- 
tain, in the exercise of a sound discretion, sold 
the damaged goods, sailed ■with the remainder, 
and arrived in safety: — Held, that the under- 
writers were not liable pro tanto for the loss of 
the fi’eight of the goods sold. Mordy v.. Jo7ieSr 

6 B. as B. 479;'-, 4 Bp& L, h (O.S;) 

K. ; 28 B, B. 305, ^ . k ; " ' “ V t, 
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Consignee or Purclaaser.] — Where a captain A foreigner cannot recover back the premium 
without absolute necessity or authority sold a paid by him upon a policy, if the voyage is in 
cargo, and the sale was confirmed by a foreign contravention of the British laws. March Y.Abel^ 
court, on a suit by the underwriters to set aside 3 Bos. P. 85. 
the same : — Held, that though the underwriters 
might orherAvise have been entitled to maintain 
an action for conversion, they were estopped by 
the judgment of the foreign court. Camnicll v. 
jSewelh ante. col. 1296. 


'■ Prize,, '...taken. ■ hefore ■ ■■■■Peelaratioh '■ nf ■ 

After a proclamation by the king in council to 
detain . and bring' into port all Danish vessels,: a 
hired armed ship of his. majesty took and, carried, 
into Lisbon a Danish vessel, and sold her cargo 
there towards defraying in part the expense of 
necessaiy repairs, but without the authority of a 
court of admiralt}^ ; and afterwards took in a 
cargo on freight for England, and sailed on the 
3rd November for Lisbon, on which day hos- 
tilities were declared against Denmark, by 
another proclamation of the king in council ; 
after which an assurance was made on the 
ship and freight by order and on account of 
the captors : — Held, that a statement in a case 
reserved, that the insurance was on account 
of the captors, precluded the consideration 
whether a count in the declaration could be 
sustained, averring the interest to be in the: 
crown, and the insurance to be made on account 

« of his majesty ; and that the captors had no 

ot the 'prermum. I^cusy. Parlumm^ 4 launt. insurable interest, as they could claim nothing of 
” right, but only ex gratia of the crown, the 

Where a policy contained a warranty that the “ Dane ” having been seized and detained before 
ship was m port on a previous day, and it was any declaration of war against Denmark, .and the 
iield to mean the port whence she departed, and captors having no claims to prize under the prize 
not any port, and the ship was on that day safe acts. But as there wms no fraud in the captors 
in another pon. : Held, that the insured was jn effecting the policy, nor anything illegal in 
entitled to a I’eturn of the premium. Colby v. the voyage or insurance Held, that the assured 
M. A; iil. bl ; 3 Car. A: F. i, ^yQ^Q entitled to recover back the premium, which 

^ lo an action on a policy, a plea that the had not been paid into court. Mouth yMriioiap- 
msurer was induced to enter into the policy by 11 East, 428 ; 10 E. E. 539. 
a laise representation of a material fact made by 

the assured and their agent, such misrepresenta- Agent Paying in Ignorance.] — An insurance 
tion being, at the time it was made, false, to the having been made on goods at and from a port in 
knowledge of the insured and their agent, is Russia to London, by an agent residing here, 
supported by proof, either of concealment or of for a Russian subject abroad, w’-hich insurance 
misrepresent a,tion. not fraudulent. A/idersoa v. was in fact made after tlie commencement of 
Thornton^ 8 Ex. 425. hostilities by Russia against this country, but 

Where a policy is avoided by concealment or before the knowledge of it here, and after the 
by miszepresentation, not fraudulent, the assured ship had sailed and been seized and confiscated : 
is entitled to a return of the premium, and the — Held, that the policy was void in its inception ; 
policy is conclusive evidence of the receipt of but that tlze agent of the assured Avas entitled to 
thynmnium by the hisure Jb. a return of the premium paid under ignorance of 

L. effected a policy in the name of M. There the fact of such hostilities. Oom v. Mruco, 12 
being no goods of 11 . on board, and the policy East, 225 ; 11 R. R. 367. 
therefore void, M. may sue to recover the pre- 
mium. Murthi V. Sitwell, Show. 156. Delay in obtaining Licence.] — Where a licence 

was obtained and insm*ance effected from Riga 
Policy entered into by Prand,] — Policy entered to Hull, ou goods the produce of Russia, on board 
into bj’- fraud of assured ; premium retuimed. Wil- a dAvedish ship, but the ship sailed three daj^s 
AWiv. 3 Burr. 1361. Alitcr, now. Tyler y. before the letter directing the licence to be 

IJorne, 2 Marsh, Ins. 661, infra ; Chaimmn v. obtained reached the agent ; the letter having 
Fmsc7‘, ibid been delayed by contrary Avinds beyond the 

T 1 T usual time, the licence Avas obtained Iavo davs 

Insurance after loss known,].— Where the afterwards, and the insurance effected subse- 
assured had heard of the loss before the order to (inently to that '.—Held, that though the voyage 
insure aavgs given -Held, that the premium was in its inception illegal, being contrary to 12 

^ -nevertheless tlm assurecl might 

tctii eel.; 4oij. recover back the premium. Ilentig Y.Stathiforth, 

Non-eonminnicatmn of Accident by Master.] ^ 

— See Qluddmte ante, col. 1186. Renunciation.]— An assured, upon a policy 

effected in terms sufficiently largo to compre- 
b. Voyage Illegal. hend an Illegal adventure, and who intends 

^ j T m, ‘ * ■ thereby to cover an illegal adventure, cannot 

bannot be Recovered.]— The pi'eamm paid oil recover back the premium Avithout some formal 
an zilegal msurance' to -bover a .trading vrith an I'enunciation of the contract made known to the 

imdeiwriter before the bringing the action, 
imdeiwntereynotbecoM^e^^^^^ although the adventure is never entered upon, 

loss. P^alyart v. Lechw, 6 M, 290 j 18 B. B. 3$L 
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ISfavig’ation Laws.] — A policy upon ship and 
cargo for a voyage illegal under the navigation 
laws held void ; and the premium cannot be 
recovered back. Luhborh y. Fotts. 7 East, 449. 

Licence to Trade — ^Betrospective Operation.] 
Policy on a ship at an<l from a place within the 
limits of the South Sea Company's charter, the ship 
n.ot having a licence from the com|.>any to trade 
at the date of the policy or up to her loss. The 
assured not being aware that she had no licence, 
procured a licence before they knew of the loss 
and as soon as they could, the licence purporting 
to apply to a time before tlie loss ; — Held, that 
the licence could not operate retrospectively, and 
that, the ship being forfeited, the prerniuin was 
not returnable. Coioie v. Barber, 4 M. k S. 163 ; 
16 K. 11, 368. 

Insurance Illegal as to Part of the Goods.] — A 
jiolicy was made upon the supposed efficacy of 
a licence granted contrary to the navigation laws 
covering British and enemy's goods. As to the 
former the licence was good, as to the latter void : 
— Held (the assured not resisting the claim to 
that amount), that the premiums in respect of 
the British interest insured should be paid to the 
underwriter. Shrffmr v. Gordon, 12 East, 296. 

c. Bisk not Commenced or Incomplete. 

Bisk not Begun.] — Where the risk has not 
begun, to whatsoever cause it may be owing, the 
premium must l)e returned : but wherever it has 
once begun, although it ceases immediately, there 
wdll be no apportionment in return of premium. 
Upon a policy at and from London to Halifax, 
warranted to depart with convoy from Ports- 
mouth, the contract and risk are divisible at 
Portsmouth, as two independent contracts and 
risks. Tyrle v. Fleteher^ Gowp. 668. 

Upon a policy “at and from such a port to 
any other port or place whatsoever, for twelve 
months, at 9k per cent., warranted free from 
capture ” the risk is entire ; and therefore, if once 
begun, there can be no return of premium. Ib. 

If a risk is not run, the insurer shall return 
only a proportionate part of the premium. 
Stevenson v. Smno^ 3 Burr, 1237 ; 1 W. Bl. 315, 
31S. 

If an insurance is made on two distinct risks, 
and one of them is not run, the insurer refunds 
a ratable part of the premium. Ib, 

Where the captors of a ship insure their 
interest therein, they are not entitled to a return 
of premium, though afterwards adjudged to be 
no prize, and restitution is awarded. Boehm v. 
Bell, 8 Term Hep. 154 ; 4 E. K. 620. 

Warranty not Complied with.] — If a ship, 
seaworthy to lie in port, sails without being ren- 
dereel seaworthy for the voyage, upon a })olicy 
“at and from,’’ there can be iio return of pre- 
mium. Amien v. Woodman. 3 Taunt. 299 ; 12 
B. B. 663. 

In an insurance on a ship at and from Hull to 
Biiboa, warranted to depart from England with 
convoy, the ^v)yages fi'om Hull to Portmouth, 
where ’she meets the convoy, and thence to 
Biiboa, may be considered as distinct ; and in 
. case of a loss betAveen the tAvo latter places, an 
apportionment and a return of premium may be 
demanded. MotltnaeU v. Cooke, 1 Bos. k P. 172. 

' Whether Bhtire Contract,] — An insurance on 
a ship and goods at and from A. to B., during 


her stay and trade there, at and from her port 
or ports of discharge in 0., and at and from 
thence back to A., is an entire contract ; and if 
the loss happens at any time after the commence- 
ment of the risk, there shall be no return of 
premium. Benmn v. Woodbridge, 2 Dough 781. 

By a policy on a ship for a jear, the under- 
writer stipulated to return a pait- of the premium 
if sold or laid up for every micommenced month : 

— Held, that the AAmrds “lying up meant a lying 
up for the season without being employed for the 
current year, and therefore, that where a vessel, 
insiu'ed for one ^car had been laid up for several 
months during the year, but was eniployetl again 
within the year, that was not such lying up as 
entitled the assured to a return of the premium. 
Hunter v. Wright, 10 B. &: C. 714 ; 8 L. J, (o.S.) 
K. B. 2.59. 

Premium for Convoy,] — ^Where a total loss is 
recovered, there cannot also be a return of 
premium for convoy, because the total loss 
includes the entire premium added to the invoice 
price. Langhorn v. Allnntt, 4 Taunt. 511 ; 13 
E. B. 663. 

Beturn of Premium— Average Loss.] — Insur- 
ance on goods to be shipped on hoard a certain 
ship, part of the premium to be retuimed “ if she 
sails with convoy and arrives ” : — Held, that the 
whole of the specified part of tlie premium was 
to be returned if the ship arrived, though there 
was an average loss on the goods. Sunond v, 
Boydell,lI)ougl.2%S. 

If Ship Arrives — Capture and Be capture 

— Salvage.] — The insurer on freight ap*eed to 
return part of the premium “ if the ship sailed 
Avith cornmy and arrhed”: — Field, that the 
assured Avere entitled to that return, the shi]) 
having sailed Avitli convoy and arrivcjd, though 
she had been captured and reca])tured and the 
assured had had to pay salvage. Aguilar v. 
Bodge/rs, 7 Term Bep. 421 : 4 B. B. 478. 

Arrival, where.] — “ To return 5 per cent. 

if the ship sails Avith convoy for Gottenburg and 
arrives, and 5 per cent, more if she sails for her 
port of delWery and arrives ” ; — Semble, a return 
of premium may be due for her arjiA'a! at Gotten- 
burg although she never arrives at her port of 
delWery. Loevin v. Corniae, 4 Taunt. 483, n. ; 
13B. B. 654. 

Bisk not Divisible.] — Policy of insurance 

“ at and from Jamaica to Liverpool ; Avarranted 
to sail before the 1st Angust.” The ship did not 
sail before the 1st August : — Held, that the risk 
AAns not divisible and that the assured AA^as not 
entitled to a return of any part of the premium. 
Meyer v, Gregson, 3 Dough 402. 

d. Ship in Safety. 

Ho Interest.] — ^An insurance being made with- 
out interest, and the premium paid, the insured 
cannot, recover back the premiirm after the ship 
has arrived safe. Lowry v. Bourdieu, 2 Dough 
468, 

Where there is an insurance on ship and 
freight, and the ship arrives in safety, and earns 
freight, the assured cannot afterwards claim a 
return of premium on the ground that he had 
no insurable interest on account of a defect in his 
title to the ship. M^Onllooh v, Boyal Bxehange 
14 B, B.’765. , ; 


- 
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Over Insurance.] — An msurance was effected 
■on the 12th April on a cargo of cotton, then at 
sea, by five scTcral policies at the rate of fifty 
guineas per cent. : and on the 13th, news of 
the A^essePs safety having arrived, a further 
insurance was honst fide effected by six different 
policies, at ten and five guineas per cent. The 
larter insurance, added to tlie former, exceeded an 
amount the value of the subject-matter insured, 
but the former of itself did not : — Held, that the 
assured were entitle<i to a return of premium on 
the amount of the over-insurance, to which the 
underwriters who subscribed the policies of the 
13th April were to contribute ratably, in pro- 
portion to the sums insured by them respectively 
.(the amount of over-insurance to be ascertained 
by talcing into account all the policies), hut that 
no return of premium was to be made in respect 
of the policies effected on the 12th. Fisk v. 
Mastermafi, S M. & W. 165 ; 10 L. J., Ex. 306. 


with the plaintiff on the same cargo and risk. 
Before effecting the policy of reinsurance, the 
vessel and cargo had in fact arrived safely at the 
port of destination ; but this was not known to 
cither the plaintiff or defendant at the time the 
policy was efiiected .-—Held, that the policy had 
attached, and that therefore the plaintiff was 
entitled to the premium at which it had been 
effected. Bradfot^d v. Symondson, 50. L. J., Q. B. 
582 ; 7 Q. B. D.‘ 456 ; 45* L. T. 364 ; 80 W. E. 27 


After Eeceipt.] — Where the assured claims 
and receives the return premium due upon the 
arrival of the vessel, ami the policy is adjusted 
upon that footing, he cannot, without an express 
stipulation, resort again to the underwriter in 
any contingency of the adventure. May v. 
Christie. Holt, 67 ; 17 11. R. 608. 

Return of Premium — Policy Effected after 
Ship’s AtTivaL] — Action by insurance brokers 
to recover the premium in respect of a war risk, 
])olic3^ effected after the ariival of the ship at 
her destination, both parties being ignorant of 
the fact : — IToId, that the premium was not 
returnable. MatuscU v. Symondson^ 7 Q. B. B. 
460,11. 


Short Interest.] — Where there is an insurance 
•on freight, if the ship is chartered for the voyage 
and is guilty of a deviation after sailing upon it 
and before any goods are loaded, the assured are 
not entitled to any return of pi‘emium for short 
interest. Jloses v. Pratt., 4 Camp. 297 ; 16 R. R. 

794. 

Where a ship is insured for twelve months, at 
the rate of so ranch per month, though the risk 
ceases at the end of two months, there" will he no 
apportionment nor return of premium. Lorahie 
\\ Tomlinson, 2 Dough 585. 

“Arrival.”] — A clause in a ship policy at and i 
from Lisbon to Cadiz, and at and from thence 
to Flushing, at a premium of 201, per cent., to 
return SI. per cent, if the ship insured sailed with 
convoy from Cadiz for England, and 21. per cent, 
more for convoy from England to Flushing, or 
lOh per cent, if with convoy for the voyage, and 
arrived, does not entitle the assured to a return 
•of premium of 81. per cent, in consequence of the 
ship’s arrival merely in England with convoy 
from Cadiz, she being afterwards captured before 
the arrival at Flushing, for “ arrived ” means at 
the ultimate port of destination. Kellner v. Le 
Mesnriem. 4 East, 396 ; 1 Smith, 72 ; 7 R. R. 581. 

Under a policy on goods from London to any 
ports or places in the Baltic, backwards and 
forwards, with leave to touch, stay and trade at 
all places, for all purposes, and to take in and 
discharge goods wlieresoever the ship might touch 
at ; and in case it should be found dangerous to 
enter such ports and places, or the captain was 
not allowed to discharge the cargo, with leave to 
return, until he found a port which he could 
enter with safety ; the insura.nce to continue 
until the ship and goods arrived at as above ; 
upon the ship until moored at anchor twenty- 
four houi'vS in safety, and upon the goods until 
the same should be there discharged and safely 
landed, at a premium of fouitecn guineas, to 
j-eturn 71. per cent, for arrival ; with warranty of 
the goods free from capture or seizure in the ship’s 
port or poris of discharge Held, that the assured 
were entitled to a return of 71. per cent, premium 

for ' arrival,” under circumstances which ' dis- 
charged the underwriters from any loss. BalqUisli 
V. Brooke., 15 East, 295 ; 13 R. R. 476. • 

> Re«Iusurajice.] — The defendant, who had 
insured a cargo by a certain .vessel lost of not legal demand was'not o, 
lost for a certain voyage, believing such vessel forum. Iloshius v. JBol 
overdue, effected a 'policy::*^ reinsumkee '23 W. R. 477. 
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ader- premium was to be returned if tlie risk ended in 
that E ngland. Pleas, set-off, and Ixinkmptcy of the 
rliich })Iaintiff. Eeplication, that before the liank- 
f the mptcy the plaintiff transferred the goofls ami 
shnll the policy, and his right to recover for the loss 
bear to F. Kejoinder, that before the bankruptcy 
132 the risk had ended in England, whereby the 
plaintiff became entitled, under the policy, to a 
aight return of the premium : — Held, iirst, that the 
Ih y. plea was bad, as the action was for unliqui- 
5, elated damages. BodMmjton y, Gaddlt^ I 
El & Bl 879 ; 1 C. L. E. 281 ; 23 L, J., Q. B. 31 ; 
17 Jiir. 781 ; 1 W. E, 359— Ex. Ch. 

Held, secondly, that the rejoinder to the repli- 
cation was no answer to the second plea, because, 
although the beneiicial interest under the policy, 
iiig snbscribed a pjolicy, | so far as related to the return of the premiums, 

’ ^ ' passed to the assignees, an<l though there vvas 

only one contract, yet that the barikmpt was ;■ 
where by the entitled to sue on the policy as a trustee for E-, 

' ■ iduced to recover for the loss, as two separate actions 
’ r, on the polic}^ were maintainable, one for the 
;ive credit to the assured, the return of the })remiiim and another for the loss. 


2. Payment — Action foe. 

Credit given for Eeceipt.] — Although gene- 
rally an underwriter, hav' 

and thereby confessed the reeei}>t of the pre- 
mium, is estop})ed fi’om afterwards claiming the 
premium against the assured, yet, 
fraud of the assured the underwriter is in 
to give credit for the premiums to the broker 

and the broker to gi dl. 1., A A, A-_ ^ - 

underwriter is entitled to receive the premiums 

from the assured. Foy v. BeM, 3 Taunt. 493; . , . 

12 E. E, 691. Order and Disposition.] — A., and B. were 

An underwriter, after executing a policy, and of a partnership ; A. died, aiid B. 

giving credit to the broker for the premium, became Imnkrupt :~Held, that premiums uue on 
may recover the premium, if it appears that the P<^licies effected m A. s name during his lifetime 
assured (to cover a balance due from the broker disposition of B. Brett 

to himself) procured him to effect the insurance, y\/r p ^ » 

debiting the assured in account with the lire- Wit ^7“' ... 

miums, and lodging the policies in the hands of also, that the ]Oint creditors of A. and 

the assured, to enable him to receive the losses. entitled to have the separate estate of 

JBivor V. Shneon, 3 Taunt. 479. n. deceased pm-tner administered, and to an 

The broker effecting the policy, being the estate in the hm^ 

common agent of the assured and of the under- executors ot A. and the assignees of L. Ih. 
writer, while the premium remains in his hands ^ t ^ 

for the one party, and the jiolicy for the other, as Agents. ] Insurance brokers 

and having received notice of events which a del credere commission, effected 

entitled the assured to a return of premium their own names, in winch they were 

before action by the underwriter to recover tiie ‘as agents, cannot, in an action tor 

full premium, " is authorised to deduct such assignees of a banlmiptmmdei^^ 

return, and only to ]>aY over the difference to '^I’d^igwlio hjid subscribed these policies, set off 
the underwriter. Shee v. ClarJmr. 12 East, total loss ^yhlch had happen epefom 
507 • HE E 473 ” ' ruptcy, but which had not been adjusted, 

^ i. t. . . although the policies had always remained in 

On Bankruptcy — Deductions by Brokers.] — In their hands, ami they had actually paid the 
an action by assignees of a bankru])t underwriter nmount of the loss to their principal.^ Balter v, 
against the defciidanrs, insurance brokers, for Laagliorti,^ 4 Camp. 396 ; 2 Ma.rsh. 215 ; 6 Taunt, 
tlie balance of an adjusted account between the ‘^9 ; 16 E. E. 662. 

bankru}>t and the defendants, and also for pre- an action by assignees of a bankrupt under- 
miums of insarance on policies underwritten by wniter against brokers for premiums due to the 
the bankrupt with them as brokers, before the bankrupt, the brokers may set off, under 12 & 13 
bankruptcy, the brokers are not entitled to c, 106, s. 171, a loss which occurred before 
<Icdiict for returns of pi'emium due on iiolicies, bankruptcy, on a policy underwritten by the 
the premiums of ^vhich policies formed a part of bankrupt, and effected by them in their own 
the adjusted account, except where the events names, “ as agents ” for a principal for 
entitling them to such returns were not known ^horn they were acting on a del credere commis- 
tili after such adjustment ; nor can they deduct gton, without the bankrupt’s knowledge, Lee v. 
for returns of premium on some of the [lolicies, jju.Uen^ S El. & Bl. 692, m ■; 27 L, J,,' Q. B. 101 ; 
for the premiums of which the action is brought, 4. (n.S.) 557. 

the events entitling them to such, returns having 

happened before the bankruptcy, though the Wlien Insurance Illegal], — Where credit was 
returns were not adjusted ; nor can they deduct given by insurance brokers, in an account 
for returns on other policies for the premiums of delivered in , by them to an underwriter for the 
which the action is brought, the events entitling premiums of reassurances declared illegal by 19 
them to such returns having happened since the Geh, 2, c./37, after which the, assured gaVemotice 
bankruptcy, but before the commencement of to' the brokers not to' pay the money over to the 
the action ; the brokers not having a commission underwriter, and, indemnified them for with- 
<Iei credere, nor being personally’’ interested in holding it r-f-Held, that the underwriter eotild 
any of the insurances. Parker v. Smithy 16 East, not maintain an notion' against the brokers 'to 
B82 ; 14 E. E. 366. recover such premiums as for money had and 

Action on a policy on goods, alleging an received by them toAhik- use, • the transaction 
average loss. By the policy, a portion of the being iliegah and’ the money not having been 
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after loss, so as to entitle the assignee to sue 
upon it in his own name. LUijd v. Fleming., 
41 L. J., Q. B. 93 : L. E. 7 Q. B. 299 ; 25 L. i\ 
824 ; 20 IV. E. 206 ; 1 Asp. M. C. 192. 

In an action upon a policy of marine insur- 
ance by the executors of E., deceased, against an 
underwriter, the declaration alleged that a policy 
on goods in a ship wns underwritten by the 
defendant, that the goods were lost by tlic perils 
insured against, and that after the loss, ‘-the 
policy of insurance, together with all rights 
accrued under and by virtue thereof,” was, by 
the assured, for good consideration, duly assigned 
to E. in his lifetime : — Held, that although the 
assignment was made after loss of the goods, yet 
as the policy, together with nil rights accrued 
under it,” had been duly assignetl to E., he 
became ‘-entitled to the property thereby in- 
sured,” within the terms of 31 &: 32 Viet. c. 86, 
s. 1, and was entitled to sue upon the policy in 
his own name, and that the declaration was 
good. Ib. 


actually paid, but only credit given for it on 
account. Fdgar v. FoivUr, 3 Ea^t, 222 ; 7 R. E. 
433, 

Set-off— On Beath of Underwriter.] — In an 
action by the executors of an underwriter against 
a broker, for premiums due on policies, subscribed 
by the testator, the broker cannot set off returns 
of premium, which returns became due after the 
testator’s death. Jliwdomi v. Mohertson, 2 
Marsh, IBS ; 6 Taunt. 448 ; 4 Camp. 342 ; Holt, 
88 : 16 E. R. 655. 

Even when the })olicies Avere effected under a 
commission del credere. Houston n v. Borde na ve, 
2 Marsh. 141 ; 6 Taunt. 451 ; 16 E. E. 657. 


Express Promise by Assured to pay Premiums 
— Liability of Broker — Custom.] — The rule of 
law based upon the recognised custom in the 
ordinary course of business of marine insurance, 
by which the broker and not the assured is held 
liable to the iinderAvriter for payment of the 
premiums upon a policy of marine insurance, is 
not rendered inapplicable by the fact that the 
policj^ contains an express promise by the 
assured to pay the premiums to the underwriter. 
Unli’erso Insurance Co. of Milan v. Merchants 
MaFuic Insurance Co.. 66 L. J., Q. B. 564 ; 
[1897] 2 Q. B. 93 ; 76 L. T. 748 ; 45 W. E. 625— 
C. A. 


Set-off.] — The assured had, subsequently to 
the date of a policy of insurance on goods exe- 
cuted a deed of inspectorship under the Bank- 
ruptcy Act (24 cV25 Yict. c. 134), s. 192, and was 
suing on behalf of third persons wdio had made 
adA'-ances upon the shipping documents : — Held, 
that he A\ms entitled to recover, and that the 
underwriters AA-ere not entitled to set off the 
amount of a debt duo from the assured to them, 
under the mutual credit clause of 12 & 13 Viet, 
c. 106, s. 171. Be Mutt os v. Sami decs, L. E. 7 
C. P. .570 : 27 L. T. 120 : 20 W. E. 801 ; 1 Asp. 
1\I. C. 377. 8ee Boddingtim v. CastollI, 1 
El. ck Bl. 879 ; 1 G. L. E. 281 ; 23 L. J., Q. B. 
31 ; 17 Jur. 781 : 1 Vk E, 359 — Ex. Ch., infra, 
col. 1313. 

In an action by the assignee of a policy of 
marine insui’ance, the insurei-s are not entitled to 
set off a debt incurred with them by tlie assured 
for premiums on policies effected Avith them by 
the assured after the date of the assignment ; for 
the claim under a policy for a loss is for unliqui- 
dated damages to Avhich no set-off could be 
pleaded at law, under the statutes of set-off in an 
action by the assured, nor in equity in a suit b}’- 
the assignee, and therefore the debt incurred by 
the assuretl is not a “defence” open to the 
insurers under 31 & 32 A’ict. c. 86, s. 1, that 
statute being intended merely to amend proce- 
dure and not to alter the rights of the parties to 
the policy ; nor is the debt incurred by the assured 
the subject of “set-off” or “counter-claim” 
AAdthin the meaning of the rules of the supreme 
court, Orel. XIX. r. 3. Fellas v. Mejjtnne Marine 
Insurance Co.. 49 L. J’.. 0. P. 153 ; 5 G. P. D. 34 ; 
42 L. T. 35 ; 28 W. E. 405 : 4 Asp. M. G. 213— 


XIV. ASSIGNMENT OF POLIOY. 

After Interest Ceased.] — When the interest of 
the insured has ceased before loss, a subsequent 
assignment of the poIicA' is ineffectual. Xoiih of 
Fngland Pure Oilcalie Co. v. Archangel Jlarl- 
time Banlimul Insurance Co., 44 L. J.. Q. B. 121 ; 
L. E. 10 Q. B. 249 ; 32 L. T. 5G1 ; 24 W. E. 162 : 
2 Asp. M. G. 571. 

The plaintiff’s purchased linseed, to be delivered 
at a destined port in the United Kingdom, and 
paid for in fourteen daj-s fi-nm being ready for 
delhmry by cash, les.s discount, or at seller’s 
option (which was not exercised) on handing 
shipping documents less interest. The seliGr.s. 
before the sale to the plaintiffs, by policy made 
Avith the defendants, insured the linseed, includ- 
ing all risk of craft and boats to and from the 
ship or vessel, and also any special lighterage, 
each lighter or craft being considered as if sepa- 
rately insured. The vessel containing the linseed 
arrived at a port in the United Kingdom, and 
the cargo Avas landed bj- means of public lighters 
employed by the plaintiff, one of Avhich was sunk 
when loaded, and the linseed on it partly lost 
and partly damaged. This loss, Avhich was Avithin 
the terms of the policy, occurred before delh’-ery 
of the cargo had been completed, and before the 
plaintiffs iiad paid the price. After the cargo had 
been completely delivered, the sellers assigned the 
policy to the plaintiffs, AA'ho sued the defendants 
in respect of the loss above mentioned : — Held, 
that as tbex'G Avas no express contract that the 
policy should pass to the purchaser on the sale of 
the linseed, and as none could be implied from 
the terms of the sold note, the interest under, the 
policy remained in the sellers until delivery ; and 
as on delivery on board the lightei^ the plaintiff’s 
interest ceased and the policy lapsed, no^ interest 
under it could pass to a subsequent assignee. 


Who Entitled to Policy Honeys.] — A cargo of 
AAiieat, fully insured, ha\dng fallen"’in value, aa^s 
sold, including the freight and the full insurance 
at a reduced price, to be paid in cash, in exchange 
for the bills of lading and policies effected Avith 
approved underwriters. The policies were trans- 
ferred to the purchaser, but with an indorsement 
limiting the transfer' to an amount sufficient 
only to cover the price at which the cargo aatis 
sold. The cargo haAung suffered a total loss, 
•Wood, V.-C., held that the sellers AA^ere entitled, 
as against the pui'chaser, to the balance of the 
insurance moneys in excess of the amount for 
wffiich the policy Avas transferred. But. upon an 


After Loss.] — A policy of marine, insurance 
ban 'be assigned, under 31 Viet e» 86,- s, 1,' 
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XVI. ACTION ON POLICY. 

1, Generally, 

a. Parties, 1314. 
h. Time for, 1317. 

e. Evidence, 1317. 

(I, Consolidation, 1321. 
i\ Payment into Court, 1323. 

f. Arbitration, 1323. 

(j. Pleading, 1325. 

2, Ithjli fft of Lmirer,^, 1331, 

3, lhiulrnpteyy 1334. 

i. Interest Recoverahle^Vl^'l^-^, 

5. Cka necry JurlsdhtUm^ . 1334. 

G. Early Actwns on PoUeies, 1335. 
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P. C, 268 ; 28 L. T. 853 ; 21 W. E, 587 ; 2 Asp. 
M. C. 338. 

All agent, who insures for another with his 
authority, may sue for the insurance money in 
his own name. Provincial Insurance Co. of\ 
Cancidrt y. Leduc, 43 L. J., P. C. 49 ; L. B, 6 P. 6. 
224 ; 81 L. T. 142 ; 22 929. See also Sun- 

derland- Marme Insurance y. Kearney^ post, 
col. 1327. 

Pledgee of Bill of lading.]— Where a con- 
sigiiee of goods pledges the bill of lading with 
another person, as a security for advances made 
by him, and upon an agreement that the con- 
signee shall effect an insurance on the goods for 
the benefit of the }')ledgee, and deposit the policy 
with him, the pledgee may sue on the policy in 
his own name. Sutherland or Sundodand v. 
PrafU 12 M. ^ W. 16 ; 13 L. J., Ex. 246, 

Assignee.] — A person who assigns awmy his 
interest in a ship or goods, after effecting a policy 
upon them, and before the loss, cannot sue upon 
the policy, except as a trustee for the assignee, 
in a ease where the policy is handed over to him 
upon the assignment, or there is an agreement 
that it shall be kept alive for his benefit. Pmcles 
V. Iniies, 11 M. & W. 10 ; 12 L, J., Ex. 163. 

Indorsee of G-eneral Policy.] — S., a shipbroker, 
was directed by the plaintiff, a shipowner, who | 
was liable for loss by jettison, to take out an i 
open policy against jettison on deck goods, and I 
8, shortly afterwards received from the plaintiff i 
a notice declaring the shipment to be on deck 
per “ La Plata,” from G-rimsby to Ostend, of cer - 1 
tain specified goods. B. not being able to effect 
such a policy as the plaintiff! required, caused a 
declaration as to the risk insured against, .similar 
to the notice which he had so received from the 
plaintiff to be indorsed on a general policy, which 
had been effected a month previously by B.’s 
agents in their own names, and in that of any 
other person to whom it might appertain, from 
any port on the east coast of Great Britain to 
any port on the continent between Hamburg 
and Havre, upon any kind of goods, “to be 
valued and declared as interest might appear.” 
The defendant underwrote this policy, and also 
put his initials to such declaration. There were 
other goods in other vessels belonging to other 
persons. In which the plaintiff had no interest, 
also declared by indorsement on the policy. The 
plaintiff was duly informed by B. that the risk 
by the ‘‘La Plata” had been covered not upon 
the plaintiff*s owm policy, but on S.’s general 
one : — Held, that the plaintiff could not sue the 
(lefeTidant on such policy, as it had never been 
made with the plaintiff, nor with any one on his 
behalf, nor had it ever been ratified by him. 
Watson V, Swann, 11 0. B. (K.s.) 756 ; 31 L. J., 
C. P. 210. 

Third Parties — Claim for Indemnity — Under- 
writers—Suing and labouring Clause.] — The 
defendant insured his ship under a policy con- 
taining the usual suing and labouring clause. 
In an action to recover for work alleged to have 
' Iseen done and expenses incurred by the plaintiffs 
for the defendant, at his request, in respect of 
attempting to save the ship during the continu- 
ance of the policy Held, that the defendant 
was not entitled to bring in the underwriters as 
third parties under Ord. XTI. r. 48, because they 
did not, by the suing and labouring clause, con- . 
tract to indemnify the defendm3.t in respect, of 1 


any contract made by him with the plaintiffs. 
Johnston v. Sahnu/c Association^ 19 Q. P>. I). 
458 ; 57 L. T. 218 ; 36 W, E. 56 : 6 Asp. M. C. 
167— C. A. 

Service of Writ out of the Jurisdiction — 
Underwriters Eesident Abroad.] — The plaintiff 
brought an action in England on a policy of 
imsurance against several uiidcrwriicrs. Having 
served his writ of summons on two of the under- 
writers who were within the jurisdiction, he 
obtained leave under Ord. XI. r, 1 (g) to serve his 
writ on the other defendants who were residing 
out of the jurivSdietion. Thane more Steamship 
Co. V. Thompson. 52 L. T. 552 ; 5 Asp. M. 0. 398. 

Plaintiff Bankrupt.] — The assured sold the 
goods at sea and assigned the policy ; afterwards 
an average loss took ] )lace, and the assured became 
bankrupt. Held, that he could sue on the policy 
as trustee for tlie purchaser. Castelll v. Bod- 
dimjton. 1 EL & Bl. 879 : 1 C, L, B. 281 : 23 L. J., 
Q. B. 31 ; 17 Jur. 781 ; 1 W. B. 359— Ex. Ch. 

Bankruptcy of Insured — Subsequent Loss — 
Eight of Assignees.] — The benefit of a policy of 
insurance, previous to the bankruptcy of the 
insured, upon a loss after it passes ; and gives a 
right of action to the assignees, not capable of set- 
off against a debt from the bankrupt. Blayden, 
Bx 2 MJde,A.d Ves. 466 ; 2 Bose, 249, 

Policy Moneys in hands of Stakeholder.] — 
Money alleged to be payable under a policy was 
by consent of assurer and assured handecl to a 
third person to hold as trustee for the person 
entitled. The person so entitled can recover 
from the stakeholder only and not from the 
original debtor, Per v. Oshorne, 9 East, 378. 

Tug and Tow. — Contract by tug owner to 
insure against collision and indemnify tow ; wdio 
must sue iinderwiters. Bee The Lord of the Isles, 
supra, col. 681. 

Mutual Insurance Society— Some Members 
sued on behalf of all.] — A member of a mutual 
shipping insurance club, whose members are 
numerous, and whose affairs are managed by the 
members generally, assisted by the treasurer and 
secretary, may maintain a suit in equity against 
some of the members, as representing the whole, 
to recover, by contribution among the members, 
the amount of his loss. The treasurer and sec- 
retary of such a club are propcrl}’’ made co- 
defendants, there being no committee of manage- 
ment, and they being the acting managers of 
the association. Bromley v. Wiilimns, 1 N, B. 
433 ; 8 Jur. (N.S.) 240 ; 8 L T. 78 ; 11 W. B, 392. 

Subscription by Syndicate — Partnership — 
Joint or Several Liability.] — The defendaids, 
the “ Shipowners’ Syndicate,” a group of under- 
writers not members of Lloyd’s, authorised their 
manager to underwrite policies of marine insur- 
ance on account of the several persons forming 
the syndicate. The plaintiffs, who were under- 
writers at Lloyd’s, effected a policy of re-insur- 
ance with the manager. The polic}’' was in the 
ordinary form of a Lloyd’s polic 5 % except that it 
contained the following special clause : “ It is 
specially agreed that tiie assured are hereby 
entitled, by way of further security for the per- 
formance of the obligations of the subscribing 
underwriters and of each and ever}’" of them, to 
the benefit by way of first- charge of the policies 
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•0<I in the In.oranoo on tl„ ,M,>. 

WMoS as follows : •• The SliinownmV H w" 1.^5 produce upon oath the ship's papei-s. aii.l 

CPicassured).'’ Then followed the meantime all the imiceuUiiers shoulii 

maiiagei- was one, with (he rcsiicotive nrn^ nt? v Jiiflicatiire Act. l,Srr>, 
portions underwritten by tliern spt'^-i<Tiin, .f I t* \ — 18, and that the defendants 

name, and it eorndndeti in the folloydno* tenns • ttiiist remain 

'• of 7U.8U()/.. serentj-.nmeTl'i(-)usan(Ithref‘7n7ndrp f ^.of events, the plaintiffs had 

poniids, 4th March 1895 d’ho sin'i they Inul apjjlied to t]ic 

kviulicute, lleassuii : M nM do o - Hna' p"™’’ « P«- 

sor- .-Hold, that the liabifitV o h^ w/ r /'"'’tf- btt/ 

cf. he .syndicate on the IKiiic ^wis s^i- To P^ f ^ 

do.) ; Vi tr H"’->n 7 .'■ s'^'vin ^ M ' n If ’ ’ ‘ a Marine.]— In an action upon 

’ ^ ^1* P^^liey of insurance, in which the I'i'sh Ar .-s 


Belay. ]-^Mdien goods are insured for a voyage, 


ddo ; 44 W k ”*^07 S^fsu ^ ll ’ p’ ■^’ a Wholly Marine. ]--^Iu an action upon 

’ ^ ^1* P^^li^'J of insurance, in which the risk was of a 

b. Time for. land, aiid in which perils of “transit or 

Belav 1 5rnr-, ^ li^^<^l l>een substituted for “of tin ‘ 

the timc’Af fhoTn ‘»’e insuredfor a voyage, f the defeudant.s Inn I, before deliverim^ their 
ti e t me t^r necessarily ence, applied for the usual order f<n- dis^ororv 

vn -I i encountered and the 9^ “ships papers” under the old nractice •-! 

i/AwV; cc rw V. Provlnrhl Held, that the peculiar practice of granting. 

:~7 papers was applied to 

A \-nn ’ bVi Vi H. t. do. actions brought upon marine policies alone and 

seen in the'oulf orst'V’“' * '^'”•9 "“1 llemlprmn. r. Vnier- 

xVVmi ilV- ^ 'V' p‘"'™ce on the 22nd of jntnm Amueuition. 60 L. J., Q.B. 406 ■ 08911 1 
W Zi ‘V ^ ’V Z‘‘ '™« ‘seal'd of Q- B- ‘>57 ; 64 L. T, 774 ; 39 VV. R. ids’ " ^ 

-It V,f-“ w'ii fishore .. 

9 o,t V * ,?,!'J” having boon lost. On the letters between Assured and Master.1— In an 

rnencanMZcV'^if'’ Bad com- !>ction on a policy, the defend.ant is entitled to 

Z all pajiere in i,osso.ssion of tlio 


Ji ’ "ti '-'• 65. acuons oroiiglit upon marine policies alone and 

in the'ciillf oPsW”"* extended, llemlprmn. r. Under. 

-ml- 7 J}-- ^ 'V' Bayvrence on the 22nd of fritum Aamcafwn, 60 L. J., Q. B. 406 ■ 718911 1 
mibei IbO/. and nothing more was heard of ; 64 L. T. 774 ; 39 \V. E 5%s’ ^ 

intii luay, ItS68. when sho woe fV-itnuU 


letters between Assured and Master.l—Iu an 
action on a policy, the defendant is entitled to 
inspectwm nf all papers in. possession of the 

V^ minriTT 4-1 ^.-v X • . • ^ ^ - 


bah lTtv ]V r > all papers in. possession of the 

7^ the ship was capsized and driven pP'iintiff, relatn^e to the issue, iucludin<>- letters 
ashore m that gale. Part of the flour insured between the jdaintiff and the nnX 
AAas subsequently saved and sold by an agent of 6 B. & S. 888 ; 35 L. J O B VP 14 

the insurauce company. The action to Recover SL ’ ' 

on the |)olicy was riot brought until March, 1869. ^ 

J he policy containing a proviso that no action , f of sliiji insured ordered to 

wiiouM be brought oil it UTilesB within a year after f pi-oduccd for inspection in an action upon 
the loss was incurred, the insurance ‘'com pan v P'^J^oy. lidknPv, Mme a/u^ 
contem led that the assured was too late to brin‘o> Jur. (n.s.) 653. 

an action :-Held, that the loss was not in iti ^ ^ ' 

mception total, and only became so when it was Book of Man-of-War Convoyinff.'i 

tound that it was impossible to cany the flour to policy, to prove the time of sailing of 

its destination, and that it was necessary to sell aniler convoy, the log book of the man-of- 

it Consequently the assured was not precluded oonvoyed the lieet is evidence. 

by lapse ot time from bringing his action. ^ Pi^aeli v, Joweti, 1 Esp. 427. 

c. Evidence Persons Interested ’^-Eorm of Order for 

Evidence. i^iscovery.]-~In an action on a policy of marine 


c. Evidence - • r arsons interested ’^-Eorm of Order for 

Evidence. i^iscovery.]-~In an action on a policy of marine 

Biscovery of Ship’s Papers in Actions on the arnorn^^ 

Policy.]— In an action against an underwriter ! loss, the (-lefendant is entitled, without 

of a policy of marine insurance for his pronor- ^ttiduvit, and under the old jiractice, aaThcIi 
tion of the amount insured, he applied for a Lav ^Sected by the Judicature Act, to 

of proceedings till discovery of ship’s papere f? in’oceediiigs until the ship’s 

should be made by a person on whose behalf Lie documents have been produced 

liohcy had been effected, but who had ceased to and all persons interested in the 

be interesrcd in it, and, was not under the control ^^d in the insurance, the subject- 

of the plaintiffs, real or nominal, and was out of the action.^ ^7thm. Trmwpaelfie 

the .iuri.sdiction of the court :--.IIeld, that as the r ^ 7’ Amf ra^ice Co.. 51 

person trom whom discovery was required Avas L Lf % \ ? 

not interested in the action, and the persons 224-^0. A. 

brought had no poAve?\wm* hinJ^LieLef ^ a policy in the usual 

was not entitled to the oiLi' i vLeLv So T ^^at, &c., evidence of usage that 

46 L. J., Q. E. 501 • 2 0. B D cZ the underwriters never pay for the loss of boats 

An action having been brought on a policy of u' inLlmissMe^ ujion the quarter, 

maniitMusurance by the mortgagees of thirty-two ' 2 Q I f f A 

L;fte;SM“Ei"srgkSisrw;is 

==V‘t;t lIC-SES 
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land to a port in Portugal ; the ship carried out Signature of Policy.]— Proof of signature of 
a eargo of salt from Lisboip with which she the policy hj an authorised agent satisfies air 
arrived at Isewfoundland on the 21st July. As allegation of signatui'e by the defendant. 2sk'hol- 
soon as she was unloaded she proceeded in ballast son. v. Cnoft, 2 Burr. 1 ISS. 
to BvdneY. where she arrived on the 25th August, „ ^ ^ t 

and'took in a cargo of coals. This she carried Contemporaneous Agreement.] -In an action' 
back to iS^ewfoundland, and delivered there in <ni_a policy on a shi]). alleging a loss by captuic,. 
the beginning of October. Between the 21st of is competent to the defendant to show, under 
that inoiith and 8th Kovember, she was loaded general issue, that, bj a w ntten agieeinent 
with a cargo of fish, which was the subject of the <iidered into by the parties coritemporaneously 
insurance, "and soon aftei* sailed with convoy for policy, the risk was to be contined to a 

Oporto, but was totally lost :-Held, that evB f 

deuce of the usage of the trade was admissible ^ 

to show that the risk liegan from the loading of ^ 

tlio ship with fish, and not frmn the loadiiig of Evidence.!— Parol evidence of 

the first cargo. Omjier v. Jcnnnigs, 1 Camp. pj^g^ed at the time of effecting a policy is. 

oUo, 11 . j not a(lmissib]e to restrain the effect of the ])olicv. 

A custom of Liven, ool that underwnters arc ^ 

not liable, under the ordinary form ot policy, tor ’ 

general average in respect of the jettison of Slip.]— The slip on which underwriters take 
goods stowetl on deck is a valid custom, and in doi^vii the risks they insure is not evidence of 
an action upon a policy in. the ordinary form, insurance. llogevs\\ An(t 

the defendants pleaded the custom above as to casos. ante, col. 1032. 
so much of ihe declaration as related to the 

jettison of the goods: — Hehl, that the custom Of Agency.] — In an action on a policy sub- 
might be imported into the contract, and that scribed by the defendant’s agent, under a power 
the underwriters were not liable. Miller v. of attorney, it is sufficient proof of the agency 
Titlierington^ 7 H. & K, 951 ; .Si L. J,, Ex. 363 ; that the defendant is in the habit of paying* 
8 Jur. (x.s.) 1039 ; 9 L. T. 231 : 10 W. B. 356 — losses upon policies so subscribed by the agent 
Ex. Ch. in his name, without producing the power of 

attorney. Hauyhton v. EiohanK 4 Camp. 88. 

Kature of Eisk — Amount of Premium.] — If An admission* of the subscri])tioii of the under- 

the question is whether the addition of a place, writer to a policy does not dispense with proof 
by name, in a [lolicy, would have varied the risk, of the agency of the party effecting the in^ur- 
or wdietber, on the other hand, such place was ance. Palmer v. Mai'sJialf, 1 M. k, Scott, 161 
implied in the words actually used, it is material 8 Bing. 79 ; 1 .L. J., C. B. 19. 
evidence, in favour of the latter construction, Evi<lence that one wlio signed the policy was 
that the premium in either case would have accustomed to sign policies for the insurer : — 
been the same. Preston y. 6rreenivood,-i Dou}^L2S. Held, not sufficient proof of agency. Chnrtcen 

YpTouse, 1 Gamp. 43 ; 10 B. E. 627. 

Lloyd’s Lists.l — In an action on a policy, 

Lloyd’s shi])ping'' list is admissible against the Injunction to Stay — Commission to West 
underwriter, without proof of his having seen it, Indies.]— Injunction to stay ])roccediiigs at law 
and is priuia facie evidence of the time of on policy, and commission for examining wit- 
sailing. But where there was a concealment by nesses in the West Indies, granted, as the voyage- 
the insurer of material facts, and an allegation was at and from Carthageiia to Porto Bello, and. 
of facts, which were untrue, viz. as to the time the _ facts nnist necessarily arise in the West 
of sailing, and the underwriter had acted thereon, Indies. Chitfy v. uSdivi/n, 2 Atk. 359. 
without, in fact, seeing the list at Lloyd’s: — ^ -r, v, * 

Held, that the underwriter was not bound Certificate of Lloyd s Agent.]— A certificate- 
thereby, and that the judge ouglit to point out JT-s to damage ot goods insured made by a Lloyd S’ 
to the iurv,as material, such concealment and asen* abroad is not admi.ssible m evidence as 
nu.srojirosentation. MiwhUitmli, v. Marshall, 11 "i' damage m an action bj' the assured 

M (k W. 116 ’ 12 L, J. Ex. 337. against the underwriter, a member ot Lloyds. 

Lloyd’s register of shipping is not admissible ^ L. J. (o.s.) 

to show that a vessel is considered as copper- 

fastened. Freeman v. Baker. 5 Car. & P, 475. i a , ^ ^ • 

In an action on a policy of insurance, Lloyd’s , i 

list is .evidence against the assured, it being \ sv/'we/Z i Ttii • 7 R n”:-}-''**'' 

shown that the broker had read it before the ^ 'f':, 

policy was effected. Ham v. to. 3 Car. & 1\ 496. , ^ \ f '1 *‘“5 

^ Lloyd’s books are evidence of a capture ; but "ffh ’ “w A Z tj 

not of notice of a loss to any person in par- ’ 

ticular : but, coupled w'ith other evidence, they ^ ,•« , , I- i 

* * ' ' ^ one Gardiner, of Petersljurgh, and proved, his 

Evidence of Interest,]— &e ante, coL , handwriting Hold, that this was admissible 

, , against the undenvriters. Mussell v. Jtoliemc, 

— — OfloBS.]— &«ante,xpl. lOSi::; '2 tStr. 1127; - : 

.J W— Of .SeawortMuoss.]— ^(g^PauH'.cols. 1159; Eisooutimauce ^ Costs — Examination of' 
■,lp87p ' ’ * ' ' Witnesses before 'Master.] — In m action on a' 

, ^ ■ '■ t owing to the plaintiff’s delay in pro- 

__ — Of Eeceipt of v. tiucing papers, ordered to be produced, the dekm- 

J&by ante, , col* 1308* '-a ,V yj-L , clant di4 not plead until a.year after declaration.. 
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]Mejin\vliilc, to sa.ve expense, the defeiuhint 
examined witncs.^cs before the master, under ; 
1 Will. 4, c. 2H, s. 4. The defeiidaiit ] headed i 
unseawortiuncss, cV.c., and ])aid 25L into court! 
on the moTiey counts for the preiniiiai. The | 
])laintift‘ took the mone}" out itf court and joined ' 
issue oil 1he other [)leas, but aftcrwanls discon- J 
tinned : — Pleld, that the defemlant was entitled j 
to the costs of the witnesses examined as incurred ; 
befeu’e instructions foi' plea, within Ke.tr.-Gen., I 
H. T., 1853, r. 12. Prrrite v. AddaUle lure and * 
Alanm liusu ranee Ca.^ 82 L. T. 7C8 ; 2 Asp. jI. 0. 1 
.577. ' ■ [ 

Unnecessary Sale by Master — Evidence of 
Drunkenness.]-— On an issue between a ship- 
owner and the insurers whether the shi[) has 
been totally lost, it ajjpeared that she hatl gone 
ashore, and when on shore had been sold by the 
captain to a person who succeeded in getting her 
afloat. The defendant’s case being that, if 
proper judgment had been exercised, a total loss 
might have been avoiilcvl : — Held, that he might 
give evidence of habitual drunkenness on the 
part of the captain, shoitly before he sailed. 
AlcocJi V. Uoijal Pd'change Ananranec Corpora- 
tion. 13 Q, B. 292. 

Perils of the Sea — Salvage not by reason of 
Perils Insured against — Judgment in rem, 
effect of.]— The master of a steamship that had 
run short of coal em[jloyed another to tow her to 
her destination. The owner of the latter i 
recovered salvage against the former in admi- 
ralty. In an action by the owner of the salved 
vessel against an underwiiter, who had insured 
against pci’ils of the sea, to recover .tlic money 
paid for salvage ; — Held, that the defendant was 
not concluded by the admiralty jiulguient from 
showing that the loss did not arise from perils 
insured against. JJalhuityne v. Mftelitnnon, (>5 
L. J., Q. B. (HO ; [ISIMJ] 2 Q. B. 455 ; 75 L. T. 
95 ; 45 W. li. 70 ; 8 Asp. M. 0. 173— C. A. 

d. Consolidation. 

Opening Eule.] — Where several underwriters 
entered into a consolidation rule, to abide by the 
determination of tlie court on a point reserved 
for their consideration at the trial of a cause, 
vis!. as to whetlier a notice of abandonment had 
been given in clue time, the court would not 
allow such rule to be oi)encd, on an affidavit 
stating that the owner had received letters from 
the captain abroad, inforniiiighirn of the loss and 
sale of the ship before the arrival of the latter in 
.London : as notice should have been given to the 
plainti.S to produce such letters at the trial ; or 
they should, at all events, have been adverted to 
by affidavit, when the motion was made to the 
court on the point reserved. Mead v. Imaea. 6 
.Moore, 437. See also Foder v. 3 Bing. 

(N.C.) 892 ; 4 Scott, 535, antCj col. IIGI, 

Eefereuce to Arbitrator,] — Where several 
underwriters entered into a consolidation rule, 
by which they undertook to abide the event of 
the verdict, and the cause was referred by con- 
sent before trial, and the arbitrator awarded the 
aggregate sum due to the assured from the 
underwriters at large — the court would not order 
it to be referred back to the arbitrator to insert 
the amount of the sum duo and payable from 
each underwriter individually, without the con- 
sent of such underwriters. Kynadon v. Liddell^ 

8 Moore, 223. 


i Actions having been brought against eigfit per- 
; sons upon mutual insurance policies, the court, at 
j their instance, granted a rule for coii.solidating 
j them, upon the terms that they should arhuir the 
I amounts for which they were respectively lial he. 
in case their liability should be established, and 
, should consent, if necessary, to an order, referring 
' it to the master to settle the same. Leicla v. 

Bnrhes or Banhs^ 4 0. B. (n.s.) 330 ; 27 1^. J., 

0. B. 247 ; 4 Jur. G(;3 ; G W. H. 652. 

Compulsory.] — Two actions having been 

brought by the same plaiiitiffi against d.iiferenr. 
defendants, on the same })olicw, tlie court 
consolidated them, after a declaration had been 
delivered in one, and an appearance entei'cd 
in the other, at the instance of the defeialniit 
in the latter action, though the plaintiff 
objected. I/oUhtyivortk or Jlollhiqnworth v. 
Broderick 4 A. k E. 646 ; G X. & 'M. 240 ; 1 
H. .k W. 691, 

Where a plaintiff brings several actions upon 
the same policy against several underwriter.s, the 
court wnll not, without his consent, make a con- 
solidation rule upon the terms of both ])laiutiff 
and defendants being bound in all the actions by 
the event of one. Doyle v. Andereon^ 1 A. & E. 

G35 ; 4 N. & M. 873. 

Where two actions were brought by the same 
plaintiffs against different defendants, on diffe- 
rent policies on the same ship, the court refused, 
at the instance of the defendants, to compel the 
plaintiffs to consolidate, and to be bound by one 
of the actions, without their consent. APGretfor 
V. HorefaUeA M. & W. 320; G IX P. C. 338'; 7 
L. J., Ex. 7i ; 2 Jur. 257. 

Where upwards of forty actions were brought 
against underwriters of the policies of insurance, 
one of which had been assigned by meniorandimi 
of transfer signed by some of them, before the 
bankruptc.y of the assume!, the court made an 
order for consolidation, the general principle laid 
down being, that all actions should be stayed 
except such as might be really necessary to deter- 
mine the liability of distinct defendants in each 
class of cases, the defendants to be bound l)y 
the result, but not the plaintiffs. Byerii v. 
JPlakerAyill, 27 L. J., Ex. 5 ; G W. R. 16. 

The court ultimately settled that there wei*e 
two classes of cases, and that two actions should 
be allowed to proceed. Ih. 

Actions against separate underwriters of the 
same - policy were usually consolidated — per 
Tiiidal, C.J. Sharp v. Zethhrldqe., 4 Man. k. CL 
37 ; 4 Scott (N.S.) 722 ; 11 L. J.! C. P. 189. 

Restraining Second Action.] — Where actions 
against underwriters liave been consolidated by 
rule, and the defendant lias obtained a verdict in 
one, the court will not restrain the plaintiff from 
trying a second cause, included in the rule, till the 
costs of the tirst are paid. Doyle v. Doualam. 4 
B. & Ad. 544. 

Payment into Court.] — Where sixty actions' 
were pending on a policy on a ship, which 
had been insured to a very large amount, and 
a consolidation rule had been entered into, in 
which the plaintiff aud the. other defendants 
agreed to be bound .by the decision in this action ; 
the plaintiff having recovei'ed a verdict, on which 
a rule nisi had been obtained for a new trial, the , - 

court refused’ to order the defendant to pay the 
amount recovered against him into court, or to 
intest th^ I^pon the'.groufftl tiiat the' great 
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arrear of causes on the new trial paper would 
prevent the rule nisi coming on for argument foi' 
a long time, and that the losses and risk of the 
plaintiff were thereby greatly increased, Ohrl tj v. 
JOirnhar. 1 K & P. 244'; 5 A. & E. 824 ; 2 H. & W. 
454 ; 6 L. J., K. B. 15, 

e. Payment into Court, 

Effect of,] — In an action on a policy, with a 
count for money had and received^ if the defen- 
dant pays no nionoy into court, but establishes as 
a defence that the risk never commenced, the 
plaintiff is entitled to a verdict for the premium, 
though no demand of premium was made by his 
counsel in opening the case. Pe)mn v. Zee, 2 
Bos. & P. 830 ; 5 E. E. 614. 

Payment of money into court in an action on a 
policy admits that the ship was seaworthy. 
IZ/rriwn v. JOoncflas, 6 N. & M. 180 ; 3 A, & E. 
396 ; i H. & W, 380. 

Where, by the term of a policy in a mutual 
insurance club, the amount of the loss is not to be 
drawn before a specified day, the defendant, by 
paying money into court, precludes himself from 
objecting that the action is brought too soon. 

zi. 

A plaintiff, having declared on a policy, with a 
count for money had and received, the defendant 
paiti the amount of the premiums into court on 
that count, pleading to the count on the policy so 
as to raise that of unseaworthiness. The plaintiff 
took the money out of court in satisfaction of the 
claim under the count for money had and 
received. At the trial, the defence of unsea- 
worthiness having been given up, a special case 
was stated for the opinion of the court, which 
was afterwards taken to the exchequer chamber, 
and in both courts it was held that the plaintiff 
was entitled to recover as for an average loss. 
The amount of the average loss was referred to, 
and ascertained by, average-staters, but this not 
being done before the argument of the case, a 
nominal judgment for 3,560/. was entered up for 
the purpose of taking the case into error : — Held, 
that the plaintiff was not entitled to enter judg- 
ment and take out execution for the entire amount 
of the average loss, without giving credit to the 
defendant for the amount paid into court, and 
taken out bj^ the plaintiff. Carr v. Royal 
Rjiwhanr/e Corporation, 5 B, & S. 941 ; 

34 L. j'., Q. B. 21 ; 11 Jur. (N.s.) 265 ; 11 L. T. 
595 ; 13' W. E. 204. 

Payment of money into court to the amount of 
a valued policy is not an admission of a total loss. 
Rnelier v. PahY/7'ave, 1 Taunt. 419 ; 1 Camp. 557. 

In an action on a valued policy, the payment of 
money into court upon a count for a toml loss is 
not an admission of such total loss by capture. 75. 

But it admits the interests of the plaintiff as 
averred. Bell v. Analey, 16 East, 146 *, 14 E. E. 
322. 

After Consolidation.] — See Ohrhj v. Binibwr, 
supra. 

f. Arbitration. 

Condition precedent.] — ^A. effected in a mutual 
insurance company a poEcj on ship, one of the 
conditions of which was, that, the sum to be 
paid to any insurer for loss should, In the first 
instance, be aseertaine<I by the committee-; but 
if a difference should arrive between the insurer 
and the committee, relative to the settling of 
any loss, or to a claim ffor’,awage,'cr;.aBy other j 


matter relating to the insurance,” the difference 
was to be referred to arljitrution, in a way 
pointed out in the conditions : — “ provided 
always, that no insurer who refuses to accept 
the amount settled by the committee shall be 
entitled to maintain any action at law or suit in 
equity on his policy,’’ until the matter has been 
decided by the arbitrators, and then only for 
such sum as they shall award ” ; and the obrain- 
ing the decision of the arbitrators was (ieclared 
a "condition prece<lent to the maintaining of an 
action Held, that these conditions were lawful, 
and that (even should the difference relate to 
other matters than those of mere amount) till 
award made no action was maintainable. Scott 
V. Arery, 5 H. L. Cas. Sll ; 25 L. J., Ex. 308 : 2 
Jur. (N.'s.) 815 ; 4 W. E. 746. 

A policy was subject to the following rule : — 

All average claims and claims of abandonment 
shall be adjusted and settled, conformably to 
the custom of Lloyds’ or the Eoyal Exchange, 
by a professional average-stater ; but should the 
committee or the assured be dissatisfied with the 
adjustment, they may refer the same to two 
professional average-staters, or to other com- 
petent persons, with power to such two persons 
to appoint an umpire, and the award of such 
two persons shall be final ; and all other cases 
of dispute, of whatever nature, shall be referred 
in like manner : but the committee or assured 
by mutual consent may refer all such adjust- 
ments or disputes to one person only, whose 
award shall also be final ; and no action at law 
shall be brought until the arbitrators have given 
their decision” : — Held, that no action could be 
maintained on the policy for a total loss until 
the claim had been acljusted and settled by 
arbitration in pursuance of the rule. Trediceii v. 
IMmau, 1 H. 0. 72 : 31 L. J., Ex. 398 ; 8 Jur. 
(X.S.) 108U ; 6 L. T. 127 ; 10 W. E. 652. 

Bar to Action.] — A mutual insurance society, 
registered pursuant to 25 6c 26 ATct. c. 89, issued 
to one of its members a policy of insurance on 
Ins ship “ Hermione,” which was afterwards lost. 
The policy referred to the articles of the asso- 
ciation, the 39th of which provided that the 
directors should have full power to decide and 
determine all disputes, 6:c., ailsing between the 
society and its members concerning insurances, 
&c., and the decision of the directors should be 
final and conclusive, and no member of the 
society should be allowed to bring any action, 
6:c., except as was provided, 6:c., and the 
directors might, if they thought fit cause any 
claim or tlcmand to be submitted to an average- 
adjuster, and in every such case the decision or 
award of such average-adjuster shall lie final 
and conclusive on the society and claimant, and 
every pei'son interested in such claim, an<l no 
appeal shall be allowed therefrom.” By the 
84th article, a means was provided by which any 
member who was dissatisfied with the decision 
of the directors might obtain a reconsideration 
of his claim. The '' Hermione ” having been lost 
the assured made a claim, but the directors 
decided that he had no claim upon the society. 
Ho then brought an action : — Held, that the 
decision of the claim by the directors, subject 
to the right of obtaining a reconsideration, under 
the 84th article, was not binding, and that 
the action was maintainable. Edwards v. 
Aherayroii Mutual Ship InnuranGe Co., 1 Q. B. I)* 
563 ; 34 L. T. 457 ; 3 Asp. M. 0. lo4—Ex. Ch. 
Eevcrsiiig 44 L. J., Q. B. 67 ; 23 W. E. 304. 
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Arbitration Clause — Jurisdiction of Court,! 
—A clause in m policy that in case of ilispute the 
matter sliall jro to arbitration does not oust the 
jurisclietioii of tlie courts. Kill v. IIoll inter, 1 
Wils. 121). 

■ , 'gr. ■Pleatliag’P ■' 

Claims— Yoyage.]— On a policy at and from 
Pernambuco, or any other port or ports in, the 
Prazils to London, “beginning the adventure 
fin in the loading the goods on board the ship <m 
the termination of her cruise, and preparing for 
her voyage to London.*’ The ship, on the termi- 
nation of her cruise, touched at Pernambuco ; 
but failing to i)rocure acargo there she proceeded 
for St. Salvador, and was lost on her vo^-age 
thither. The voyage is well described in a 
declaration on the policy as from Pernambuco to 
London. Lamhertx. Liddard, 1 Marsh. 141) ; 5 
Taunt. 480 ; 15 IL B. 557. 

In an action on a policy, the declaration stated 
that after the making of tlie policy the ship 
sailed ; the evidence was, that she sailed before ; 
— Held, that the variance was immaterial. 
Prpp'in V. Solomons, 5 Term Bep. 496. 

Goods were insured at and from IMogadore to 
London ; the declaration averred “ that after 
the loading of the goods the ship departed on 
her intended voyage, and while in the course 
of her voyage was lost by perils of the sea ” : 
— Held, that this was a material allegation, and 
therefore the ship having been lost while at her 
moorings, and before the cargo was completed, 
the insured could not recover. AhitolwJJristow, 
2 Marsh. 157 ; 6 Taunt. 464, 

Losses.] — 'Where a declaration states a 

total loss occasioned by the sale, of tlie ship in a 
port of refuge, to which she had been driven 
through injuries by storms, and at which port 
the captain sold her, because he had no suhi- 
cieiit funds to repair her: — Held, that the 
declaration was good as siitHcieiitly stating a 
loss 'by perils of the sea ; and that the plain tilf, 
the insured, might recover for a partial loss on 
such a declaration. Dera il. v v. Astdl, 4 J ur. 1 1 35. 

In an action on a policy, the court refused to 
allow a count on a loss by perils of the sea 
together with a count on a loss by barratry, or 
to restrain the defendant from setting up, as a 
defence to the former count, that the loss was 
occasioned by barratrv. Dhjth v. Shepherd, 1 
D. (lir.s.) SSO": 9 M. AW. 763 ; 11 L. J., Ex. 293 ; 
6 Jur. 489. 

A partial loss of freight may be recovered upon 
a declaration alleging a total loss. Denson v. 
Chapman, 8 C. B. &5o"; 2 H. L. Gas. 696 ; 13 Jur. 
969. ■ 

In an action against an insurer for a total los.s 
of the ship, the plaintiff may recover for a partial 
loss, frurdiner v. Crossdale, 1 W. Bl. 128 ; 9 
Burr. 904- 

A declaration on a policy stated that the defen- 
dants were assui’ers of ships, and “ thereupon the 
plaintiffs by certain persons, using and carrying 
on business and in the policy designated by the 
names, style and firm of Dewar A Ciilliford, the 
agents of the plaintiffs in that behalf,” made 
with the defendants a policy purporting that 
the persons so using, and in the policy desig- 
nated and described by the name, style and firm 
of Dewar A Culliford,"as agents, as w’-eli in their 
own, names bs for others, so did make assur- 
ance. The declaration then stated that the^ 
ship was stranded, that the waters flowed over 


the corn, goods, Ac., which became thereby 
wetted, damaged and spoiled, whereby tiie 
plaintiffs sustained an average loss on the corn 
to a large amount, and thereby the ctu'o, Ac., 
became of no use and value to the plaintifl's : — 
Held, that it was not bad on the ground that it 
did not show the amount that the defendants 
became liable to pay by reason of the average 
loss, nor on the ground of its not stating, with 
certainty, whether the plaintiffs meant a total or 
onlv a partial loss. Sturge v. llahn, 4 Ex. tUG ; 
19 L. J., Ex. 119. 

Traverse in Conjunction.] — Assumpsit upon a 
policy of insurance wherein the <lefendanfc 
assured, lost mr not lost, from London to the 
ililediterranean ami back to London upon the 
“ M.” and her tackle, Ac., valued at 3no/. The 
declaration averred that the said ship, tackle, 
apparel, ordnance munition, artillery boat, and 
other furniture were by perils of the sea, sunk 
and destroyed. The defendant pleaded in bar 
that the ship and her apparel arrivetl. and tra- 
versed without this, that the said shi}}, tackle, Ac. 
were sunk and destroyed. The plaintiff demurred 
in law, on the ground that the traverse was in 
the conjunctive, that the said ship and Ac., was 
sunk and destroyed. Judgment for the plaintiff. 
Gorani v. Sweeting, 2 Wins. Saiintl. 202, 205. 

Conditions precedent.] — K. and N. de- 
clared in an action against a company for insur- 
ance on the freight of goods to be carried in a 
ship, on a deed-poll, sealed with the seal of the 
conijiany ; which deed recited that K. had repre- 
sented to the company that he was interested in 
or authorised as owner, agent or otlierwise, to 
make the assurance after mentioned wdth tlie 
company, and had covenated to pay 12k 12 a‘. to 
them as a premium at four per cent, for the 
assurance ; and it was agreed that in considera- 
tion of the 12k 12,<f. the capital stock and funds 
of the comyiaiiy should, according to the provi- 
sions of the deed of settlement of the company, 
be liable to make good and be applied to pay 
all such losses and damages thereinafter de- 
scribed, as might happen to the subject-matter 
of the policy in respect of the sum of 300Z. : and 
it was declared that touching the adventures and 
perils which the capital stock and funds of the 
compan}' were made liable to by the assurance, 
they were of the sea, Ac. ; and the capital stock 
and funds of the company shoiiid bear the 
charges of assurance in proportion to the sum 
assured, and that the interest of the assurei'l was 
on freight ; provided, nevertheless, that the capi- 
tal stock and the funds of the compatiy should 
alone be liable according to the provisions of the 
deed of settlement, to answer and make good all 
claims and demands whatsoever under or by 
virtue of the policy, and that no share bolder of 
the company, his or her heirs, executojs or ad- 
ministrators,- should be in anywise subject or 
liable to any claims or demands, or be in anywise 
charged by reason of the policy, beyond the 
amount of his or her shares in the capital stock 
of the company ; it being one of the original and 
fundamental principles of the company, that the 
responsibility of the individual proprietors should 
in all cases be limited to their shares in the capi- 
tal stock. That thereupon, the company became 
insurers to the .plaintiffs for 300k on the freight 
to the amount of all the money insured ; and 
that the vessel with the goods on board was 
wholly . lost by .. perils of the sea ^ and the 
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plaintiffs thereby lost the freight of the goods, be liable to answer anti make good all claims 
Judgment was entered for 300L in their favour : and demands whatsoever under or by virtue of 
— Held, first, that the declaration was not defi- the policy;” and that no proprietor of the 
cient for omitting to allege that the company company should in anywise be liable, or charged, 
had funds: for that (1), it appearing that by reason of the policy, beyond the amount of 
defendants were a corporation, the remedy against his shares in the capital stock of the company, 
them would only be upon the corporate funds, There was an ex})rcss averment that sufficient 
and the proviso made no difference in this capital, stock and funds of the company existe<] 
respect, but the action lay whether there were to pay the amount of the policy : — PTcld, that 
f and s or not. And (2), if the existence' of the notwithstanding the above stipulation, the 
funds had been a condition necessary to the declaration showed that the policy had been, 
maintenance of the action, it lay upon the com- jn'operly declared upon as a joint contract. Dtfiv- 
pany to deny, and not upon the plaintiffs to d(/Il v. HaVett, 18 Q. B. 2 ; 21 L. J., Q. B. 98 ; 
assert, the existence of the funds, which, in 10 Jar. 402 — Ex. Ch. 
default of denial, would be presumed to exist. 

Siniderland Marine Imnrance C\kj, Kearney, Partial Loss — Unliquidated Bamages.J—An 
16 Q. 925 ; 20 L. J., Q. B. 417 ; 15 Jur. 1006 ; action for a partial loss under a policy of insur- 
— Ex. Ch. ance, even after acijustment, is an action for 

Held, secondly, that it was not a valid objec- unliquidated damages, so that set-off cannot be 
tion that the contract appeared to be collateral, pleaded. CaMU v. JhMtnqton, 1 El. & Bl. 06 : 
and the demand not liquidated, and an action of 22 L. J., Q. B. 5 • 17 Jur. 457 ; 1 W. B. 20. 
debt therefore not maintamable ; for that (1), Affirmed on other points, 1 E. & B,’s79; L. J.^ 
the liabilitv of the action was direct, and not o B * 1 C T. B * 17 .Tnr 781 * 1 W B 
raerdyconttagoiit on the existence or non-exist- 35<,_Ex.’ch ’ 

ence of the funds ; and (2), the declaration Kemble, unliquidated losses on a policy of 
claiming 3()0L for a total loss, which after ver- insurance cannot be made the subject of set off, 
diet must be assumed as a fact, the claim Avas for Tkomimm v. Bedman, 1 1 M. k W. 487 ; 2 D. (N.s.) 
the liquidated sum of 300^. Ih, 1028 • 12 L. J. Ex.' 310. 

Held, thirdly, that the action was maintain- 

able K because the deed poll policy under Seal — Simple Contract.] — Beclar- 

eniired to the benefit of all interested^ m the ^tion on a policy sealed with the insuring com- 
assurance^ and the d^^clai ati on showed the interest § 00 .! as upon a simple contract, Semble, the 

to be inKancp. jointly. IB Jleclaration is good. Boj>er y. English and 

the rules of a society established for mutu Insurance Co,, cited 1 Arn. 

assurance of traders against bad debts, after i,, durance (Gth ed.) 157, 11 . 
stipulating for the payment of premiums, pro- ^ 

Tided that, “if the premiums on anv policy -1 * 1^1 

should not be paid within fifteen days after the Evidence of Cost of Salvage.]---Al though it is 
same should fall due, the tiirectors might with particular!}^ laid in the declaration, the 
the approbation of the council, either declare expense ot salvage may bo given in evidence in 
such policy void, or enforce the payment of the ^“’’V '’• 

premiums.” In a declaration on a policy, the 
plaintiff averred that he had done nil things 

necessary on his part, and had been ready and Averment of Order to Effect Policy — Proof.] — 
willing to do all things according to the policy, I'laintiffs declared on a policy averring that they 
rules and regulations, which it was nccessaiT that were persons resident in Hreat Britain who 
he should be ready and willing to do, and that received the order for and effected the insurance ; 
all things had happened which it was necessary held to be a material averment and not sus- 
shoukl happen, to entitle him to be paid by the tained by a letter received by them after the 
society the loss after mentioned, and that a Policy was effected, directing them to insure; 
reasonable time for payment thereof had elapsed, although the policy was originally on goods 
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iiiitii the loss averring a total loss, the defeiidant pleaded only 
ant pleaded a a. plea of fraudulent concealment : — Held, that a 
id his partner total loss was not admitted ; for if that allega- 
ng out on ojan’ tion had been trav^ersed the plaintiff might luu'c 
ap}>earc(l that recovered as for a partial loss. Al/it/ v, 'Ha//.v'/% 
3 H. <ScC, 209 ; 33 L, J., Ex. 325 ; ii Jur. (x.s.) 
43 ; 13 W. E, 232— Ex. CIi. 

: . .To .a. declaration on a. policy alleging/thatVtiie'.,, 
insurance was made by A., as agent for the plaih- 
tiff, and on his account, and for his use and 
benetit, and that A. received the order for and 
effected the insurance as such. agent, the defen- 
dant jffeaded the policy was not made by A. as 
agent for the plaintiff, or on his account,* or for 
his use and beuefft, and that A. diil not receive 
the order for or effect the insurance as sucih 
agent : — Held, bad. on special demurrer, as 
amounting to non assumpsit. AWI/poudr. Smit/t, 
Man. 457 2,D.. k, L. 280 ■; 8. : Scott (K.B.)' 
13 L. J., C. P.159 ; 8 Jur. 711. 

, companies, incorporated pursuant to 

;:ler that policy, and that j 6 Geo. 1, c. IS, for the purpose of granting 
marine insurances, are empowered by li Geo. i, 

, s. 43, in all actions of covenant, on any 
^ that the policy of assurance under their common seal, to 
:he plaintiff for plead generally that they have not broken the 
covenants of the policy Held, that this right, 
m- of pleading was not taken away by 5 k G Viet, 
at c. 97, s. 3, which repeals so much of any act, 
commonly called public, local and personal, or 
“ ^ ' ’ . , ' ' , re, whereby: 

a party is enabled to plead the general issue, and 
give any special matter in evidence. Cah* 

\hange Aft,mriniee Corporation, 1 B. A8. 

^ ''•‘'p8Jur. (]S\S.) 384;GL.T. 


Befences.] — A declaration stated that the 
plamtiif made a policj' with an assurance com- 
pany, upon the goods, body, tackle, apparel, &c., 
of a ship valued at 5,000Z. ; that the ship and 
freight were warranted free from average, under 
'61. per cent., unless general, or the ship was j i 
stranded ; that the capital stock and funds of the 250 
company should alone be liable to make good all The two 
claims and demands unc ' ‘ , ‘ ' 

no proprietor of the company should be charged 
by reasori of that policy beyond the amount of |c. 30, 
his share in the stock of the company 
company became insurers to t’ 

1 ,500?., and the policy was signe 
dants as directors of the compa ^ 
sideration of the payment of the 

their request, the defendants undertook that the 

company should perform all things contained in of anv act of a local or personal natur 
the policy to be performed by the'" ‘ * . , - . . . .. - 

tion J ^ 

was necessary for her safety to let go the larboard I 'iio'i/ai Krc 

bower nnohor mwl bocOm OTirl +A rtiif T 


■ ^ - iin ; the declara- 

alleged that the ship ran aground, that it 


bower anchor and kedge anchor, and to cut away 95G ; 31 L. J., Q. B. 93 
the cables from the anchors; that the anchors 105 ; 10 W. K. 352. 

aiK.1 ca.bles were left in the sea, and lost to the In an action on a policy, with the common 

plaintiff; that afterwards the ship was fuj'ther memorandum, on a share in tlie Atlantic Tele- 
strained, damaged and broken, whereby the graph Company, alleging a total loss of the cable 
plaintiff sustained a general average loss. Second by perils of the seas, the defendant pleadcil that 
breach, that the ship being stranded and damaged, the subject-matter of the insurance was not, nor 
the plaintiff sustained an average loss on the was anv part thereof, during the continuance of 
ship, her masts, ropes and cables, to a larger the risk covered by the policy, lost by the perils 
amount than 61. per cent, on all the moneys insureil against or any of them. Issue having 
insured thereon, to wit, to the amount of 50Z. by been joined on this plea, the plaintiff recovered 

the hundred for each and every hundred insured in respect of a small portion of the cable only, 

thereon, whereby the company became liable to the rest not having been lost by the perils insured 
pay to the plaintiff a certain sum of money, to against, the damages on the portion recovered 
wit, 200Z., being their proportion of the average exceeding 3Z. per cent, on the value of the policy : 
loss in respect of the 1,50()Z,, and that thouga the — Held, that the plea might he taken distribu- 
fuiK Is of the company were sufficient, the defen- tively, and that the verdict should accordingly 
<lants had not paid the losses. The defendants be entered for the defendant as to ail the claim, 
picadeiL that the anchors and cables were not except so far as related to the loss of the portion 
left in the sea, and lost ; also that the plaintiff of the cable on which -the plaintiff succeeded. 
had not suffered an average loss on the ship or Pater,w)t v. Harris, 2 B. & S. 814 ; 9 Jur. (n.s ) 
vessel, her masts, ropes and cables, to the amount 173. 
of 3Z. per cent, on all the moneys issued thereon : 

— Helti, first, that the pleas were bad, the Eeplications.] — A declaration stated that 8., 
traverses being too large. Htnvmn v. Wrench, 6 before his bankruptcy, made a policy on the ship 
Ex. 3;)9 ; G IJ. (& L, 474 ; 18 L. J., Ex. 229. “ Defiance,’' that the ship and goods should be 

Hckl, secondl}'', that the stipulation that the valued at 2,500Z., and averred a loss and non- 
ship and freight should be free from average payment by the defendant of the sum insured, 
uiuier 3Z, per cent, was not a jiroviso which Plea, that the offi.cial assignee of 8. made another 
re.quired to be pleaded, and that the second policy upon the ship and goods, valued at 2, 500Z., 
breach was batl, as it did not distinctly aver that in case of loss on average, the adjustment to be 
the loss was more than 3Z. per cent, on the value made irrespective of any other assurance, and 
of the ship. IJ). averring the identity of the ship, the interest, 

Held, tiiirdly, that the defendants were entitled the risk, the amount. of the interest and loss ancl 
to judgment on Ihe second breach, iiotwithstand- that the insurers had paid the plaintiffs, wdio ha<l 
ing the plea was bad. I h. accepted, 2,500Z,j as the agreed indemnity for the 

Held, lastly, that the defend-nits were person- loss, and which.-was.a full indemnity. Eeplica- 
ally responsible, it being averred that the funds tion, de injuria Held, ‘ that- the replication was 
were sufficient, and that it was not necessary to bad, as the plea amounted to a discharge, and not 
allege notice to them of the loss. Ib. ^ to am P/fe, 4 Ex. 615 ; 19 

declaration on a valued jtime policy, E. .h ' v* 
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Eights of IihSUHEBS. security, she was coiuieiuued and sold, ami after 

Action by Assignee of Policy — Set-off by the reeaptors had their moiety, the residue 
Insurers of Claims against Assured.] — In an remained in the court of admiralty at Boston, 
action b}” the assignee of a policy of marine Defendant brought an sietiou at law on the 
insurance, the insurei's are not entitled to set off policy and recovered ; and ])lamtiff b}" his. 
a debt incurred with them by the assured for injunction bill insisted that defendant ought to 
premiums on ])olicies effected with them by the have recovered no more tlian a moiety of the 
assured after the date of the assignment ; for the loss. The court refused the injunction, for as 
claim under a jadicy for aloas is for unliquidated defendant bad off<‘red to relinquish the salvage, 
damages to which no set-off could be pleaded at he was entitled to recover the whole money 
law under tlie statutes of set-off in an action insured. By 13 Geo. 2, c. 4. s. 18, tiie recapture 
by the assured, nor in equity in a suit by the of a ship is the revesting of the owner's property, 
assignee, and therefore the debt incurred by the so that it is doubtful whether the act can 
assured is not a defence” open to the insurers operate, when insurances are made, interest or- 
imder 31 & 32 Viet. c. 8f>, s. 1, that statute no interest. .Salvage must be deducted out of 
being intended merely to amend procedure and the money recovered by the policy, if come to 
not to alter the rights of the parties to the the iiantls of the assuied, Pvingle, v. Hartley^ 
policy : nor is the debt incurred by the assured 3 Atk. 1115. 
the subject of “ set-off ” or ‘‘ counter-claim ” 

within the meaning of the Eules of the Supreme Separate Policies on Ship and Freight — Pay- 
Court, 1876, Ord.'XIX, r. 3. Pellas v. The ment for Total Loss on Ship— Eight of Under- 
NepUiiie Jfarhie Iimirance Co., 49 L. J., C. P. writers on Ship to Damages recovered by Assured 
l.o3 ; 5 C. P. D. 34 ; 28 W. E. 405 ; 4 A.sp, M. C. for Unearned Freight.] — T)ie defendants effected 
215 — C. A, a policy of insurance on their ship for l.OUOC 

with the plaintiffs ; but iiivSured the freight with 
Cancellation of Policy.] — Two actions were other underwriters. The ship, while proceeding 
brought by the same plaintiff against an insurance to her port of loading under a charterparty, was 
company upon two marine insurance policies, run into and damaged by another ship. The 
After issue had been joined, an order was made defendants abandoned her to the plaintiffs, w^ho 
staying one action until the other had been tried, settled with them as for a total loss. The defen- 
on the terras of the defendants being bound dants afterwards recovered in the admiralty 
in both by the result of the one which should be division against the owner of the other ship, 
tried. But the i>laintiff was not to be bound, damages in respect of the loss of the ship, and 
Tlie company, who resisted payment upon the also of the freight which had not been earned : 
allegation that the policies had been obtained by — Held, that the plaintiffs were not entitled to 
fmud, afterwards filed a bill in equity to restrain i recover the damages recovered in respect of the 
the actions, and to have the policies delivered I loss of freight, such damages being in the nature 
u}» and cancelled. No injunction was moved for. I of salvage on freight ; for freight which has not 
An order was made in the suit staying the I been earned is not an incident of the ownership 
pi oeeedings until after the decision of the action. I of the ship, and does not therefore pass to the 
Dltimately the action which was tried was ! underwriters, Avho have paid as for a total loss 
decided in favour of the company, on the ground i on the ship. Sea Insurance Co. v. JJadden or 
that the policy had been obtained by fraial. ' Hodden, 53 L. J., Q. B. 252 ; 13 Q. B. D. 706 ; 
The plaintiff at law then delivered up both 50 L. T. 657 ; 32 W. E. 841 ; 5 Asp. M. C. 230 — 
piolicies to the company. Upon the suit coming G. A. 
on for bearing -.—Held, that a decree must be 

made for caiieellatioii of both policies ; and that Underwriter after Payment under Policy en- 
the defendant must pay the costs of the suit, titled to Damages for Collision recovered by 
London and Pro rinc'ial Insurance Co.x. Seymour, j Assured.] — A.'s ship damaged B.’s, B., after he 

43 L. J.. Ch. 120 ; L. E. 17 Eq. 88; 29 L. T. f had received a sum of money under a policy 
G4i ; 22 W. E. 201 ; 2 Asp. M. C. 169. which he had effected on his ship, brought an 

action against A., and recovered damages for the 
After Payment of Valued Policy.] — Compen- injury done to his ship : — Held, that the under- 
sati(ju paid aliunde to the assured, in respect writer was entitled to the amount rccoveretl for 
of a loss not covered by a valued policy, cannot the sum paid on the policy. White v, Pohlnson, 
be recovered by an underwriter who has paid as 14 Bim, 273. 
for a total loss : since the loss insured against 

is not diminished by the compensation, and the Ships of same Owner in Collision — Eight of 
assured is not estopped from alleging that there Action in own Name.] — There is no independent 
was an excess in value above the amount agreed right in underwriters to maintain in their own 
in the policy. Ilurnmid v. Podoeanachi, 51 name, and without refei'ence to the person 
L. J., Q. B. 548 ; 7 App. Oas. 333 ; 47 L. T. 277 ; insured, an action for damage to the thing 
31 W. E. 65 ; 4 AvSp. M. 0. 576* — H. L. (E.) insured, Simson v. Thomson, 3 App. Cas. 279 ; 
Autl see Bluauwjkd v. Pa Costa, 1 Eden, 130. 38 L. T. 1 ; 3 Asp. M, 0. 567. 

Insurer, after satisfaction, stands in place of Although the underwriters have paid for a 
the assured as to the goods, salvage aud restitu- total loss, and are entitled to all the rights in 
turn in proportion for what he paid. Randal v. the injured ship which belong to its owner, yet 
Coclmm, 1 Ves. 98. ■ , ‘ ] if that owner cannot assert a right for damages 

And .iiW XL ABAHDOmfFKT, supra, cols. 1294 against the wrongdoer, neither ^can the uiider- 
seq,, XY. Subbqgatiok, supra, xob 1311 . • writers. Ih. 

. ' Two ships, the })roperty of the same owner, 

' ! Salvage. J A ship being msurefl from Eondon collided ; the underwriters paid the insurance 
to Carohiia, was taken by a Spaniard, aud retaken effected on the lost ship, and then claimed to 
by an English privateer, who,. carried, her into rank pari passu with the owners of cargo 
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(lest roved, in the distribution of the fund lodii'ed i entitles t] 
in court by the owner as proprietor of the ship the insuri 
which did the damage Held, that the under- a formal 
writers had no such right under the circiiin- causes of 
stances of the case. J7j. insured, ^ 

The underwriters’ right must be asserted in rnent sha 
the name of the ttorsou insuretl, but if he is the the insure 
})erson who has caused the damage, the right in action 
cniujot be maintained against himseif — Per Lord (40 Viet. 

dudicatur 

ihe underwriters of the lost shi]) have no right netorm 
of action against the owner of the siiip that did [189(11 A. 
the mischief, as he himself had no such right, P. C. 
inasmuch as, being the owner of both vessels, The res 
any right of action he had must be a right of loss occas 
action against himself, which is an absurdity, ment, rep 
and a thing unknown to tlie law— Per Lord assi^^^ned 
Penzance. i7n the claim 

Damages.] — Underwriters have been held to tioriThat 
be entitled to the damages recovered from a col- 
liding vessel in case of a valued policy, though ceediiuj-s * 
the amount insured is less than the actual value 
of the vessel insured. c/‘ Emjlaml Iron it was no 

StmuiHliip Lmiranoe Co. v. Armstrohn. 39 L. J., 

Q. B. 81 ; L. E. 5 Q. B. 81 ; 21 L. T. 822 ; 18 n ilm no 
W. Pv. 520. ^ 

Interest Vesting in.] — In all cases of insurance 
upon a ship, in which the subject is not totally 
annihilated, the assured claiming for a total loss, Pmof o 
must give up to the underwriters all the remains 
of the property recovered, together with all the 
benefit or advantage incident to it ; or rather v 

such property vests in the underwriters. Stewart ^ 

V. Greenock Marine Inmranae Co.^ 2 H, L. Oas. ngnifit of 
150; lMaoq.H.L.382. his own a 

Defence of Suit in Admiralty.] -Insurers to /-)int < 
admitted to defend a suit in admiralty, in default 
of ai:)pearance by the master or owners. The blpoii a 
Bejfina del 3Tare, Br. Lush. 315. the benefi 

nipt upon 

Policy set aside for Praud — First Under- was joint 
writer signing as Decoy Duck.] — Where the tors. Pa 
first underwriter signs the policy as' a decoy 
duck, unclei’ an agreement between himself and 
the assured that he shall not be called upon to 
pay in case of loss, the policy will be set aside . 
for fraud. ]f77,vo;i v. Bucket^ 3 Burr. 1361. betore 

writer on 

Action by Underwriters to restrain Holders on the am 
from Proceeding on Policy.] — If a policy is had no co 
liable to be completely avoided, as on the ground loss, iinles 
of fraud or misrepresentation, a court of equity been mad 
has jurisdiction to direct its delivery up and Pain < 
cancellation, but it 1ms no jurisdiction to direct B., Kin 
the cancellation of a policy to any claim on 
which there is a good legal defence, or to declare 
that There is no liability upon it. If there is 
<langer of the evidence for the defence being ... 
lost, the remedy is, not an action foi* cancellation, .p. 
but an action to perpetuate testimony. Prookin/) 

V. JfumJMaif, 57 L. J., Ch. 1001 ; 3S Ch. D. 633; ‘ .'■'® 

S8 L. T. S52 ; 36 W. E. 664 ; 6 Asp. M. C. 296. 

Contribution between Insurers— Wharfingers’ Ashmrwnoi 
and Merchants’ Policies.]— -bee Aartk JJrithk 
and Alercantile Insurance Co. v. London^ Lirer- Chance: 
pool and Globe Inmmitce (h., 46 L. J., Cli. 537 ; the undei 
5 Ch. D. 569 ; 36 L. T. 629— C. A. ship, to 1 

ground of 

Assignment of Eight of Action — ^Use of Hame deviation 
— Subrogation.] — payment honestly made by Thornton 
insurers in satisfaction of a claim by the insured 
under a policy grained by the insurers is such a In Casi 
settlement of a claim made under the policy as ante, col. 


Action on 




2. Duty and Liability. 

Negligence in Effecting.]— A broker who has 
neglected to insure the premiuni according to 
the directions of his principal, cannot set up as 
a defence, that he "was directed also to insure 
against British capture ; for that is not a crime 
so as to render the whole insurance illegal, 
though it, would be void pro tanto. O-lamr y. 
Coivte^ 1 M. & S. o2. 

An agent who acts bona fide in effecting an 
insurance for his principal is not liable to. be 
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cies in his name, is bouiKl such signature ; 
and evidence of his so having allowed it to be 
■:'<lohe,.;" is'': sufficient W'ithout;'prQdiicing":;a,',. power/ of ; 
attorney. AwZ v. Ernmj, 1 Esp. IJl ; 5 li. 11. 720. 

The authoritj of a broker employed tcj effect a 
policy may be revoked after the underwriters 
have signed the slip, till such time as they have 
actually subscribed the policy : and if the broker, 
having procured a slip to be written, on terms 
within the scope of his original authority receives 
an intimation from his principals, that they will 
not submit to these terms, and afterwards effects 
the policy, and pays the premiums to the under- 
writers, he can niaintaiii no action against his 
principals for eommissioii or for money paid. 
Warwich v. Slade, 3 (3amp. 127 ; 13 B. K. 772. 

A broker at Liverpool was authorised by his 
principal in London to underwrite in the name 
of the latter policies of marine insurance not 
exceeding lOOd on any one vessel. The broker 
underwrote a policy for 1507. It is well known 
ill Liverpool that the amount for which a broker 
can underwrite the name of his principal is 
limited, but the limit is not disclosetl. In an 
action on the policy: — Held, that the broker 
having exceeded his authority, and the eontradfc 
being indi visible, the policy was void. JBaine.sY. 
Ewwg, 4 H. & C. 511 ; 85 L. J., Ex. 104 : L. E. 

1 Ex. 320 ; 14 L. T. 733 ; 14 Wi E. 732. 


6. Eaely Actions on Policies. 

Early Actions on Policies of Assurance.] — 
Luster v. Coioell, 2 Keb. 430. (iovam v. 
Fimhe, 2 Keb. 722. 

Mayor’s Court of Bristol — Custom — ^Triai by 
Tales Jury.] — Action on ]»oiicy in mayor’s court 
of Bristol. There being a deficiency of jurymen, 
a tales was awiirded and verdict for the plaintiff : 
— Held, in error, that the custom alleged as to 
trial by tales was not good. Paul v. E/iff/ht, 2 
Keb. 222. 

Court of Policies of Assurance.] — Prohibition 
refused where the <Iefendant had appeared in the 
court of policies of assurance. Ogles y. Jlars/iall, 
Style, 418. 

Eule nisi for }n'ohibition to court of assurances. 
JOelhge v. Prouilfoot, 1 Show. 396. 

Plea of action, brought for same cause in the 
court of assurances : — Held, no bar to an action 
at common law. Camp y. May, 2 Sid. 121. • 

XVIT. IXSUExVKCE BEOKEES AKD 
AGENTS... 

1 . Ileta i ner a n d But jdo y merit, 1335. 

2. iJuty and LlahUity, 1336. 

3. Authority to Pay and Peeeiw Losses, 1340. 

4. Set’Ojr, 1342. 

JJahiVdy for Policy Moneys, IMi, 

<). Mp.muneration,lZii. 

7. Lien, 1346. 

1. Eetainee and Employment. 

Joint and Several,] — Where a power of attor- 
ney, signed by the defendant, was given to fifteen 
persons by name, “ jointly or separately, to sign 
and underwi’ite all such policies of assurance as 
they or any of them should jointly or separately 
think proper” : — Held, that this was to be con- 
strued as a joint and several authority ; and that 
the plaintiff might maintain an action on a policy 
underwritten by four of the persons therein 
named. Outline y. Armstrong, 1 B. & E. 248 : 
5 B. & Aid. 628. 

Delegation.] — Semble, that under a power of 
attorney >)y A. to B. “to underwrite any policy 
of insurance not exceeding 100/., and to subscribe 
to the same his (A.ls) name, and to settle and 
adjust losses,” although B. cannot delegate his 
whole authority to another, yet, having signed a 
slip for the policy, the signature of his clerk for 
him, and in his absence, to a policy made inpur- 
sance thereof, is a good execution of the poumr, 
that being only a ministerial act, which he might 
authorise another to do for him, but he must 
himself - execute the power in all matters in which 
his judgment and discretion are requisite. In 
the present case, the policy, after it was so exe- 
cuted by the clerk of B., having been shown to 
A.,, who then offered terms of settlement ; — Held, 
that A. had adopted the act of B. Mason v, 
Joseph, 1 Smith, 406, 

Where a party gave an order to a firm, consist- 
ing of several persons, to effect an insurance 
. Held, that he was bound by an insurance effected 
by another firm, where both firms had several 
' partners in common. PiclmniJLodqe.l 
; m; 18, EaL76L.’ ' - ’ / ,/ '' 

Hathra of Authoyity*]"^’^ person,, who has 
'■ iseireral times allowed an agent thsiil^rilbepolL; 


To Cancel.]— The authority given to a 

broker, when he is to effect a jiolicy, does not 
extend to warrant him in cancelling it. Menos 
V. WiMam, 36 L. J., G. P. 313 ; L. E. 2 H. L. 
296 : 1() L. T. 800 ; 16 W. E. 38. 

After the broker had prepared a slip, and the 
i pro})Osed insurer had accepted it, and had pre- 
i pared a policy in accordance with it, a desire was 
; expressetl by him and assented to by the under- 
wi'iter, that the policy should be cancelled, on 
which a cancellation was in form effected ; — 
Held, that this was not effectual as to the 
assured, who had nor, in fact, given the broker 
any authority to cancel the policy. Ih. 

Dsage as to Cancelling — Written Contract 
excludes.] — The usage of insurance brokei's at 
Liverpool is that if, on the occasion of a policy 
for time being cancelled before the expiration of 
the time, the pi’cmium, or a part of it, is 
to be returned; the return made only in 
respect of unbroken months; but a contract 
made by a proposal in these terms: “We will 
thank you to render us a credit note for iinex- 
pired term, say fi-om the 12tli instant to the 
date of tJie expiration of the policy,” ami an 
acceptance in these : “ Please to hand bearer 
stamjied policies, Ac., to put forward terms for 
cancelling,” must be construetl as having been 
lUade irrespective of and excluding the' usage. 
Paines Y . Woodfall, 6 0. B. (N.S.) 6.57 ; 28 L. J., 
C. P. 338 ; 6 Jur. (N.S.) 19. 
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called upon by him becansie the insurance might ! the information into the hands of the^ broker, 
possibly hnve been effected on better terms. | with instructions to do the needful with it. The 
J/ccrc T. Cowp. 479. V>roker accordingly procured mcuiorandums to 

It is gross negligence in an insurance broker be indorsed on the policies, containing perniis- 
employed to insure goods from a certain point in sion to call at certain places not mentioned in 
their voyage home, to effect a policy ‘‘at and the policies. The vessel was lost at a place not 
from’’ tlmt point, " beginning the adventure covered by the memorandums. In an action 
from the loading thereof on board.” Parh v. against the broker for negligence in nothaving 
r> Taunt. 495 ; 2 Marsh. 189 ; 4 Camp, procured alterations conformable with the 
:M4 ; Hold 80 ; IG R. R. <>58. instructions contained in tlie letter : — Hehl that 

Insurance brokers were ordered to effect a the evidence of insurance brokers and under- 
policy “at and from Teneriffe to London”: — writers as to what alterations of the policies a 
Held', that they were liable for not inserting in skilful insurance broker ought, in their jjidg- 
it a liberty “ to touch and stay a.t all oi- any of merit, to have procured, having in his possession 
the Canary Islands,’' that being usually inserted the policies, the invoices of the g'oods, and the 
in policies from Teneriffe, Mallongh v. JJarher, bills of lading, and also the letter of the super- 
4 Camp. 150. ' cargo, an<l being instructed to do the needful, 

It is the duty of a broker, under an under- was admissible. Chapman v, Malton, 3 M. k- 
taking to effect a particular insurance, to give Scott, SS9 ; 10 Ring. 57 ; 2 L. J., P. C. 210. 
notice to his princi[)al of his inabilitv to effect 

it. V. 6?eZWcZ'.9, r> Scott, 701 ; 5 Bing. Negligence in not Effecting — Measure of 

(x.c.) 58 ; 8 L. J,, C. V. 25. Damages.]— A., a merchant at Seville, wrote to 

A broker, in pursuance of instructions pre- !>., his agent at Liverpool, desiring him to insure 
viously received from Sunderlan<l, effected a a cargo of fruit to that place. B., acting boiia 
policy at Lloyd’s at a time when a letter lay on his ffde, instructed one C., a person who had occa- 
tableat the coal exchange unopened, announcing sionally acted as A.’s agent in London, to get a. 
the ship's loss Held, that the jury was war- policy' effected there. G, for that purpose 
ranted in finding that this was no such want of employed one I>., an insurance broker, who* 
diligence as avoided the })Olicy, ]]'ake v. Attg, effected the insurance in his own name, and. 

4 Taunt. 498 ; 18 R. R. GiiO. afterwards received the amount of a loss from 

A broker effecting an insurance, omitted to the uiulerwr iters, but retained it, claiming a lien 
communicate a material letter, by reason whereof for a debt due to hini from C. in respect of 
the assured failed in actions against some under- premiums and commission on former transac- 
writers, and offered the broker the defence of tions. In an action by A. against B. for 
others ; and on his refusal, without further negligently omitting to effect a good and avail- 
consulting him, made restitution to others who able insurance upon the cargo, and neglecting to 
had paid the losses without suit :~Held, that take steps to get the money, the judge, treating 
the assured might recover against the broker as it as immaterial whether the letter of instruc- 
well the amount of these iosscs so unpaid, as tions from B. to C. had been shown to D. or not, 
of the others. Jlatjdmo v. For rede r, 5 Taunt, ruled that B. had violated his tluty as agent, by 
615; 15R. R. 597. employing another agent in London instead of 

If a merchant orilers an insurance broker to effecting the policy himself, and that he was. 
effect a policy for time, on a cargo of corn, with- responsible for the whole amount received from 
out giving any direction as to those with whom the underwriters bj" D. : — Held, that this was 
the policy is to be effected, and the insurance not the true measure of damages ; for that if 
broker effects the policy with one of the char- B.’s letter of instructions had been shown to B. 
tered companies, bv whose policies coim is war- at the time he was employed to effect the policy, 
ranted against partial losses, although the ship he could acquire no lien upon the proceeds fo,r 
is stranded : upon a large partial loss happening the debt due to him from 0., and his unlawful 
upon this cargo after a stranding of the ship, the detention of the money could not give A. a right 
merchant cannot maintain an action against the of action against B. for the whole amount so 
insurance broker for not effecting the policy received by B., though B. might be liable for 
with private underwriters, who, by the common some nominal damages in respect of the breach 
form of a policy, would have been liable for of his duty as agent, and therefore that fact 
this partial loss. ' Comber v. Ander,wn, 1 Camp, ought to have been ascertained. Cahill v. Daw- 
528. mm, 8 0. B. (K.S.) 106 ; 26 L. J., 0. P. 258 ; 8 Jur. 

Merchants in Ijondon receive from a stranger (I7.S.) 1128. 
living abroad a bill of lading and letter request- ■ ^ 

lug them to insure the goods. They decline to Question for Jury— Time for Effecting.]— In 
receive the goods or to do business for the con- an action against an insurance broker for not 
signor, but acting bona tide with a view to his effecting an insurance pursuant to his retainer, 
interest indorse the bill to a friend of his, who the declaration, after stating his employment to 
afterwards fails with the proceeds in his hands : cause an insurance to be made on the plaintiff’s 
—Held, that the merchants were liable to the ship tackle, &c., and his acceptance of such 
consignor for the amount. Corlett v. Gordon, employment, alleged, by way of breach, that, 
8 Camp, 472 ; 14 R. R. 818. although a reasonable time had elapsed, and 

before the loss of the ship, yet he did not nor 
IndorsingMemoranda— Alteration of Voyage.] would ' mthin s-uch time cause to be madej 
—An insurance broker had been employed by a according todhe custom of merchants, insurance 


the ship at .M., the supercargo advised the mer- and. against the 'perils of .,the sea and other risks 
chant of an alteration in the course of the usually >ornb by .underwriters; nor did nor would 
'Voyage. The merchant put the letter oontaming cause the’piaintiff, to ^ba, 'insured, in. respect of the 
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ship, tachle, &c., from and against such perils ; If a merchant abroad sends bills of lading to 
nor did nor would cause to be made thereon any his corresjiondent here, and at the same time 
insurance or policies of insurance subscribed or gives directions to procure an insurance, the 
underwritten ; but he so to do, wrongfully and latter cannot accept the bills of lading without 
in breach of his <.luty and retainer, wholly obeying the orders to insure. Ih. 
neglected and refused. It appeared that the If a merchant abroad, interested in goods and 
broker had, shortly after he had been so the freight of a cargo, mortgages them to his 
employed, contracted with the Kewcastle Com- creditor here, for payment of money at a certain 
merciiil Insurance Company for an insurance on day, and by letter, inclosing the bills of lading, 
the plaintiff's ship, &;c., and shortly afterwards directs him to insure ; the latter will be lialile to 
obtained from the seci’etary of the company an action for not insuring, notwithstanding the 
what purported to be copies of the policies, mortgage has become absolute before the letter 
Stamped policies wei'e afterwards subscribed, is received. I7j, See also as to neglect in rein- 
but not given out, it being the practice of the suring, (irpMt Western Insurance Co. of Wew 
company to retain them in their possession until York v. Cunlijfc, post, col. 1845. 
wanted'in consequence of a loss. There was no j -i. 

precise eviaence L to the time when the stamped , I-iatility of Broker for Premiums-Promise hy 
policies were actually executed; the evidence Assured to Pay], bee liiweiw Insumiice Oi.of 
being, that it was usual to execute them very JiLorhants Jiarine I/isuranca Co.., ante, 

shortly after the order. To a demand for the 1*^1 1* 
policies on the part of the plaintiff after the loss 

•of tlie vessel, the broker sent an evasive reply. 3. Authoeity to Pay axd Eeceive Losses. 
It was left to the iury to say, whether or not the ^ i a • -u i 

broker had procured the p4cies to be executed ^ Puy-Not Imphed ]-An msuranoe broker 
within a rcabiable time. The iury having found no implmd authority to p^ the assured 
for the plaintiff, and the judke being satisfied losses, either total or partial for the 
with the verdict, the court refused to grant a "lio emplois him. idl i Dough 4 . 

new trial. T,n-/hi v. 6 Scott (sr.l.) 447 ; ” insnranco broker when a loss happens 

5 Man. A: G. 455 ; 12 L. J., 0. P. 167 ; 7 Jur.950. "P''^ ^ policy which he has effected, pays the 

assured the run amount or the money subscribed, 
Agents,]— An agent employed to ship and he cannot recover back any part of it, upon the 
insure sroods having wilfuUv omitted to insure ground that, before the loss happened, one of 
them is'" liable to the same extent as an under- the underwriters upon the policy had become 
writer would have been had he insured. Smt/f insolvent, and that he was not aware of the fact 
V. Ir?ce, 2 F. tk F. 748. when he iiaid the money. Edrjar v, Bmnstead, 

The owners of the goods having, after a partial 1 t'-amp. 411 ; 10 R. R. 713. 
loss, agj-eed with the agent to sell to him the j If an insurance broker, living at a distance 

goods at a price less than the invoice price, ! from his principal, upon a loss liappeiiirig, gives 

asserting that they were worth the invoice price' him credit in account for the money due from 
and also that the loss was total Hekl, that as the underwriters, he cannot a considerable time 
these were matters rather of opinion than of after make a demand upon him for the jimount 
fact, the statements woukl not, even if untrue, of the sums subscribed by seveial of the under- 
amount t{^ fraud, which would avoid the agree- writers who have become insolvent without 
ment. Ih, paving. Jamesons. Stcalnstom, 2 

iTr. R. 794, n. 

ISfature of Authority,] On the employ- ^he plaintiff instructed a broker to insure his 

ment of any mercaiiitile or commercial agent, it g^ip . the broker signed a policy on behalf of the 
as for the jury, in the absence of miy express defendant, aza underwriter. The ship was lost, 
evidence of the nature of his duties on such the plaintiff’ received from the defendant a 
employment, to_ 3 udge, from their own knowledge, credit note for payment in respect of the loss, 
what those duties are ; and thus, on the employ- Cj^edit notes are usually paid wuthiii a month 
ment of an insurance agent to effect an insura, nee, their date. At the time of signing the 

or get it effected, it is for the jury, in the Jibsence policy, and also of the adjustment, the broker 
of an}^ express evidence, to judge whether he was money of the defendant sufficient to pay tlic 
employed to get the nisurance effected, or oidy to j^^ss, Nearly three months after the credit note 
place the business m the hands ot brokers to given tlie broker stopped payment. I'be 
effect It; aznl whether he is rasponsible for their plaintiff then applied to the defendant for the 
neglect or default, especially in not getting it aij^ount of the loss Held, that the plaintiff 
effected with responsible insurers, and m not not induced the defendant to believe that 
iniormmg Ins employer, the insured, who they to the broker for payment, and that 

in oviler to enaW^ Ilurrell ^he defendant was liable. MacfaHane v. (Ban- 

\\ Bulltml, 3 I? . & 1 . 44o. mwiq/olo, 8 H. «Si FT. 800 ; a 7 ul .'^ee X. LOSSES, ante, 

Correspondeats.] — A meroliant abroad, having 

effects ia the hands of his correspondent here, Kotioe oa whose behalf Policy Effected— 

may compel him to pvoonre an insarance for him. Overplus.]— Insurance brokers who have effected 
V. ^isaeUes, 2 i^rm hep. 187 ; 1 li. E. policy, without notice that it is not on account 
i'?'- peraon from whom they receive the ordei’, 

n. , and Simtk v. O)lloga% 2 Term Eep. right to pay the overplus of the policy 

1 . 1 i t ■ . , ^ moneyaremainiiigafterdcductionoftheir balance 

if a meichant here has been aceus^med to to the agent, and if they do so the amount may 
procure uwurauoe.s tor his corr^pondont .abroad still bo recovered by the principal. Mann i 
in the usual course of trade, the latter has a 4 Camp. 60 ; 15 E. E. 724. 

right ro expect an msurance at the hands ot the ^ 

former, unless some previous notice is given to Policy Money paid hy Mistake — ^Recovery 

the contrary. Ih,., ^ - '/ from Agent of Assured.]— -Action by underwriter 
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against agent of insured for money had and i 
received, being money paid, to rhe agent by under- 
writers for a loss, which afterwai-ds was asccr- 
tidued to be a foul loss. The money had been 
passed in account to the principal, but no bills 
accepted or new credit given in rcsjiect of it : — 
Hehl. that the }daintiff could I’ccovcr. BuUer 
V. Ilarnsoih 2 Cowp. oO.*). 

To Eeceive.]— An action is maintainable by 
<an assured part owner of a vessel, against an 
insurance broker, who has received from the 
underw.riters the full amount of the sums sub- 
scribed on a total loss, although there are several 
other persons interested as part owners, and who 
had given the broker notice of their interest, 
where the ]jlaintiff insured on the whole ship 
generally, by means of his captain, who gave 
the order for effecting the insurance, lioherU v. 
Ofj'dhji, 9 Price, 269 ; 23 R. R, 76.1, 

Where a })erson employed by shipowners, as 
their agent, effected a policy, and represented 
himself as the principal to the brokers, who 
cause such insurance to be effected Held, that 
where tlie brokers received the amount of the 
loss from the underwriters, and paid it over to 
the agent, they were not liable to the owners 
for money had and received, although part of the 
m<.iney was paid to the agent after they were 
informed of his having acted in that capacity. 
Bell V. Jutting. 1 Moore, C. P. 155 ; 19 R. R. 533. 

Where a broker in whose name a policy under 
seal was effected, brought an action thereon, and 
the defendants pleaded payment to the plaintiff, 
according to the tenor and effect of the policy, 
and the proof was, that, after the loss happened^ 
the assurers paid the amount to the broker by 
allowing him credit for premiums due from him 
to them : — .Field, that, although that was no 
payment as between the assured and assurers, it 
was a good payment as between the plaintiff on 
the record and the defendants ; and, therefore, 
an answer to the action. Gilson v. Winter.^ 5 
B. & Ad. 96 ; 2 & M. 737. 

Authority to take Payment by Bill.] — 

An insurance broker, who is authorised to receive 
l)ayments from underwriters on behalf of his 
principal, lias no authority to receive a three 
months’ bill in payment of a loss. A bill given 
under such circumstances then and forthwith 
discounted by the agents and honoured at 
maturity, is not good payment to the principal. 
The JS'cthe?* Ilnlnw. Iline v. Steamship Imiiranee 
Syiulieate, 11 R. 777 ; 72 L. T. 79 : 7 Asp. M. 0. 
55S-— C. A. 

Custom. — -The plaintiff, a shipbuilder, in 

London, employed W., an insurance broker, to 
effect a policy upon a ship at Lloyd’s, and after 
the happening of a loss, gave W. the ship’s 
papers, for the purpose of enabling him to adjust 
the loss with the underwriters. The policy was 
effected in W.’s name, and he retained possession 
of it. An adjustment having taken place, the 
loss was settled, in accordance with a usage 
prevailing at Lloyd’s, which was found to be 
generally known to merchants and shipowners, 
but which the jury found was not known to the 
plaintiff, who had merely left the policy in W.’s 
hands for safe custody, by the underwriter setting 
off the amount payable by him upon the policy 
against the balance due to him from the broker, 
for premiums on other policies effected by him : 
— Held, that although the plaintiff was estopped 


from denying that the broker had authodtA" to 
receive the amount due from the untlerwriter on 
the policy in money, he was not bouini by the 
usage, ami consc'' 4 uently that he was entitled to 
recover the amount of tlie policy against the 
! underwriter, notwithstanding such settlement. 
Su'eetinq v. Peavee, 9 C. B. 53-1- : 3U L. J,. 

1 C, 1\ 109 ; 7 Jur. 806 ; 5 L. T. 7i) : 9 W. R, 
343— Ex. Ch. 

Collecting Policy Moneys.]— It' a bi'oker kee]>s 
the policy in his posscssioiT he is pi’csiimed to 
have promised to collect, and he is bound to use 
diligence in collecting the ])Olicy moneys upon 
the happening of a loss. Bousjield v. Crcsswell, 

2 Gamp. 545 ; 11 R. R. 794. 

4. Set-0 FP. 

Bankruptcy.] — Where defendants, insurance 
brokers, etfected policies, some in the name and on 
account of their own firm, others in. the name of 
their own firm but on account of principals, and 
others in the name and rm accoimt of principals, 
for whom they acted under a del credere commis- 
sion without the knowledge of the underwriters : 
— Held, in an action brought against them for 
premiums by assignees of one of tlie underwriters 
who had become bankrupt, that the defeiukiits 
might set off losses and returns upon all such of 
the policies as were effected in the name of their 
own firm, but not upon the others : such losses 
and returns having become due before the bank- 
rupt stopped payment, though they had never 
been .adjusted by the bankrupt, but only by the 
other underwriters between the time of"iiis"stop- 
ping payment and committing the act of bank- 
ruptcy, on which adjustment the defendants had 
given their principals credit for tlie amount. 
Koster y. Bason, 2 M, & S. 117 ; 14 R. R. 6U3. 

Where brokers effected in their own names 
policies on goods on account of principals, and 
accepted bills drawn on them on account of the 
goods which were consigned to them and lost 
before arrival : — Held, tliat thet^ might set off 
such losses in an action brought by the assignees 
of the underwriter, since a bankrupt, for premiums, 
although they had no del credere commission, and 
the losses were not adjusted. Parlwr v. Beasley, 
2 M. & S. 423 ; 15 R.R. 299. 

Where a broker, indebted for premiums on 
policies subscribed by an underwriter, since bank- 
rupt, had a del credere comiiiission on one of the 
policies effected in the name of the assured, and 
expressed in the body thereof, whe3.*e<^n a loss 
happened before the bankruptcy, the broker being 
entrusted with the policy, though the broker paid 
the loss to the assured before the commission : — 
Held, that he could not set off that loss against 
premiums due to the assignees of the bankrupt. 
Pcele V. Avrtheote, 7 Taunt. 478 ; 16 R. R. 655. 

A commission del credere is an absolute ei igage- 
meut to the principal from the broker, and makes 
him liable in the first instance. A broker with 
such a commission may, under the general issue, 
set off a loss upon a policy happening before a 
bankruptcy, to an action by the assignees of tiie 
bankrupt for premiums upon various polieicB 
underwritten by him, and for which he had 
debited the broker ; but, such a loss cannot be 
proved under a notice of set-off. Geo ve v, IJnlols, 
1 Term Rep. 112 16 R. E. 664, m 

A broker who is indebted to the assignees of a 
bankrupt for premiums due to them upon policies 
subscribed by the .bankrupt before his bankruptcy 
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is not entitled to set oft returns of premium due ^ 

upon the arrival of ships which ha?e arrived since •^* Liability foe Iolicy Mok’eys. 
the baijlmiptcy.^ v. 4Taunt liaMIity to pay Policy Moneys — Credit in 

1 account with Underwriter.] — As soon as an 

M here a bankrupt has under^jTitten a policy insurance broker has received credit in account 
toabixdvcractinguiideradelcreclerecm^^ underwriter for a loss upon a policy, 

aiul a loss upon the policy happens bet ore, but is pjg principal niav raaintaiii money had and 
not adjusted in it il after the bankruptcy the received aLunnst him to iccover the amount : aiul 
mdver may deduct the amou action if the underwriter’s name is 

Ills debt to the bankrupt s estate. Bae v. jDiclien- erased from tlie policy, the defendant can neither 
H 0 )i, 1 lerm Lep. 28o. dispute the liability of the underwriter for the- 

Return of Premium.] - An insurance loss iior his own receipt o£ the sum 

broker who i.s inilebted to the a.s3ignees of a bank- d Campb. 1J9 , 1.5 L. K. 

a Anst that debt sum.s due from the underwriter msnrauee broker debit the uuderwntoi- 

fw returns of premium, whether duo before or 1''** for the 

after tiie bankruptev. 2HnLit v. Forrester, i 

Taunt. oil. u. : IS K. R. 67(i. payable at a later date, then the loss, 

A., as agent for various por.son.s. not under .a '™“P .'’y.' '"T 

del credere commission, effected’ policies with B. Jj]® I’^ol'-y iiione\ had and received, although 
for his principals, upon wliich various losses and acceptance was dishonoured and the broker 
returns of premium were due. B. having become ^2'®"' y^ived the money. W Muisoii y. aia,j, 
bankrupt: — Held, that in an action by his h 1 aunt. 110 ; 1 Camp. 1/1; lOE. li. o91. 

assignees against A. fm- the amount of the laBurauoe by Mortgagee of Ship — Agent 

premiums, A. could set oft the amounts of losses, _ Liability. I — A ship originallv 

or the returns ot premium. If /£«/« y. Oreightoii, ^ one of two partners and had been 

,5 0ougl. 1.5- ; cited, 1 lerm Eep. 11.5. conveyed to B. for securinga debt, and B. became- 

Salvage Received-losses ou Other Policies.] solo registered ovynor of the ship, and .atter- 
-An underwriter at Lloyd’s having become agent tor both partners, insured the 

bankrupt, the assignee ot the trustee in the bank- “d freight, ami charged them with the 
riiptov sought to recover from the defenilants. a premiums ; and on a loss happemng received 
firm ofinsurancebrokers who liadcffecteil policies f''® the underwriters :-Held, that 

with the underwriter, moneys received by them accountable to the assignee.s of the sur- 

as salvage in respect of losses paid in account bv yi''*ug partner tor the surplus, after payment of 
the underwriter before his bankruptcy. The own deb , ami not to the exeeutore of the 
defendants sought to set off a sum due to them |'oocased partner. Dixun v. HamonH, - L. & Aid. 
from the underwriter for losses after the bank- 

ruptoy on other policies effected with him. which mg^al Insurance - Moneys received by 
they ha, Ibeon compelled to paytoUieirprincipals, srokels.j-A broker having received the moneys 
to whom they had gmaranteed his solvency:- ^ ^ i4 

Held, that the plaintiff was entitleil to recover ^^'behalf of his principal shall not be allowed to 

the amount of the salvage as being part of the illegality of the contract as a defence 

estate of the bankrapt._ ami that the defendants j./actiou to money liad and received brought 
had no right of set-oft m respeet ot the amount 1 ,;^ principal. Tenant v. MMott. 

of the losses paid bv rheni. Elqooil -w Harris, ip-,, e. p o / , p \> 

G<i -L. J., Q- B. 53 ; [I8%] 2 Q. B. 4<Jl ; 75 L. T. ^ ^ ^ ^ ^ 

419 ; 45 W. 11. 158 ; 3 Manson, 332; 8 Asp. M. C. Baukruptcy— Mutual credit — Broker’s lien.] 

— A. employed B., a broker, to effect insurances. 

Liability for Premiums on Policy Subscribed sell ^oods, and left the policies in his 

by Plaintiff.] — Befendant, an insurance broker, Leirig indebted to h. for premimns 

being sued for premiums received by him on having obtained an advance upon goods in 
policies subscribed by the plaintiff, was allowed L. s hands for sale, and also upon Ins general 
to set off a los.s on one of those policies effected bankrupt. Afterwards a loss 

in the name of tlie defendant at the retiuest of happened and L. received tbe^ amount from tho- 

T. on goods in which T. was interested, but on mutual 

W'hich the defendant had a lieu to a greater within .10 Geo. i, c. 5, and that B, might, 

amount than the set-off claimed: Darws v. f he ot his advances as. 

Wlirnmi}, 4 Bing. 573 : 1 M. & P. 51)2 : C L. J. balance due tor premiums. Ollvf^ 

(O.S.) 0. P. 121 ; 29 B. B. 634. ' n Taunt. 50. 

Advances by Shipowner— Beceipt of Policy « PirArrp^-K^t> 

Mouey-Passage Mouey_Freigbl]-B., the l''J='MraERAi ion. 

ovmcr of the ship in which A. was a passenger Commission — Usage.] — An insurance broker is. 

and owner of cargo, advanced 250L to B. and took not entitled, upon the ground of any usage of 
his receijB for the same, . The ship was lost, and trade, to a commission of 12/, jicr cent, on the 
B. received fromnndorwritemon A.’s cargo, 429/. balance which he pays over to the underwriters 
• A. sued B. for the same, and B. claimed to set off who employ him, Such allowance, liowovor 
95/. for A.’s passage money, 10/. for freight'on the general it has been, is a gratuity merely, and 
goods, and commission on the’ 25t)L Held, that not a demand of right, Lerh Barnet, Holt,, 
he could set-off^ the 95/. ^hichhad been paid by 412. 

-B. to the captain, tiniest. it' Was proved to belong In an action by insurance brokers to recover 
: to B., but not the 1 0/, or commission. Zemmiy, their commission, evidence was admitted of a 
^ 8 Car. & P, 392,; ^ ; r custom for the broker to be allowed discount by 


iiii 



1345 SHIPPING— INSURANCE 


-XYII. Brokers and Agents, 1846 

banki'iipt. for 'and .m ..respect of bis ,lia.YiBg under-' 
written and'.subsenbed,and caused and procured 
to be nnder’written and subscribed, divers pdlicies 
for the defendants, at their request. The plain- 
tiffs, by their particulars of demand, claimed to 
recover for insurance. The company would have 
allowed the broker, when he paid the premiums, 
to deduct 31:L 1.$.. .as' .commission .^---'Heid,: that, his. 
assignees were entitled to recover that sum under 
the words in the declaration, “ work and labour 
done” by the broker, and under the word 
“ insurance ” in the particulars of .demand. 
Power Y. 10 B. &; C. 329. 

Held, also, that the assignees weve entitled to 
recover the amount of the premiums whicli the 
bankrupt had become liable to pay to the com- 
pany under that part of the count which charged 
that the defendants were indebted to the plain- 
tiffs for premiums due to the bankrupt for and 
in respect of his having caused and procured to 
be underwritten divers policies, but that the 
plaintiffs were not entitled to recover such sums 
under the count for money paid, because the 
broker had not actually paid the sums, nor done 
any thing which was equivalent to payment. J//. 

Claim for Premiums.]— -By the custom of 
Lloyd’s, premiums of insurance are matters of 
account between the under win ter and the brokex*, 
and between the broker and the assured, without 
any privity between the assui^Kl and the uiider- 
writer. The broker has therefore a claim upon 
the assmed for the amount of the premium, as 
the policy is effected whether he has paid the 
underwriter or not, and whether the mider- 
writer has, by the policy, conftrmed the pre- 
mium to be paid, or has taken the covenant of 
the broker to pay it. Power v. Etdclwr, 5 
M. &Ky.827. . 

If a plaintiff agrees to effect ,an insurance on 
the goods of a defendant, with such names as 
may be to the defendant’s satisfaction, the defen- 
dant cannot refuse to reimburse the premium, 
on the ground that the names of the under- 
writers had not been previously submitted to 
him for his approval. Bimn-^,MomU^X ^.k. P. 
656; 1 Bing. 665 ; 6 L. J. (o.S.) G. P.155 ; 29 
Il.£,680. 

7. Lien. 

Of Broker or Suh-Agent for Premiums.]— -The 
lien tvhieh an insurance broker has on a policy 
for the amount of the premium paid by him 
extends to a sub-agent. Phlier v. Smkh. 48 
L. J., Ex. 411 ; 4 App. Gas. 1 ; 39 L. T. 430 ; 27 
W, R. 113— H. L. (E.) 

Where the course of business was to make out 
monthly accounts, and to settle the amounts of 
the following month, the broker meanwhile 
]‘etaining the policy : — Held, that this coimse 
of business was not inconsistent with the reten- 
tion of his lien by the sub-agent, even though 
the intermediary had been paid by the principal. 

The plaintiff, a shipowner, who had on several 
occasions during three years previously employed 
S. &; Co. as insurance brokers to effect marine 
insurances for him, authorised them to effect an 
insurance for him on a cargo by a ship of his, 
On Bankruptcy.] — In an action by assignees which they accordingly did through the sub- 
of a baukrupt, the declaration .stated that the agency of the defendant, also an insurance broker, 
defendants were indebted to the bankrupt before who paid the premiums on the policies, and who 
his bankruptcy for work and labour as an insur- had on previous occasions, by the instructions of 
ance broker, and for divers premiums of insurance S. k Co., effected poHcies for the plaintiff and 
due and payable from the defendants to the other persons. -.Ttedefen'dant had notice thxough- 


the underwriters, and to retain it as against 
their employers, the insurers. JiitcJier 
3 F. & F. 959. 
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out that S. & Co. were acting as brokers, and 
that the plaintifi was their principal ; but the 
plaintiff did not know until after the policies 
had been effected that they had been effected 
through the defendant, or by any other person 
than &; Co, The plaintiff, who had monthly 
accounts with S. & Co, in such matters, paid 
them in due and usual course of business between 
them their monthly accounts, in which, in usual 
course, they debited him with the amount of the 
premiums on the policies in question, but he 
neither asked for nor received the policies at 
that time. The defendant, who was aware of 
the course of dealing between the plaintiff and 
S. & Co., paid the premiums in usual course to 
the underwriters on effecting the policies, and, 
in accordance with the usual course of business 
between him and S. & Co., sent a debit note of 
such premiums to S- & Co., with whom he had 
monthly accounts for insurances effected by him 
under their instructions for the plaintiff and 
other persons ; but he kept the policies in his 
own hands, as was his usual panctice, until the 
premiums should be repaid him by S. & Co. He 
subsequently delivered his monthly account to 
S, Co., which included, among other items, 
the premiums on the policies in question, but 
S. k. Co. never settled such account, nor repaid 
him the premiums paid by him as above men- 
tioned. A loss having occurred, the plaintiff 
brought an action of detinue for the policies 
against the defendant, who, in auswer, set up 
a lien on the policies for the premiums paid by 
him upon them : — Held, that the defendant had 
such a lien. Il, And see Bosanqiiet^ JSxparie^ 

I De G. 132. 

If an agent employed to effect an insurance 
on goods represents himself as the owner of the 
goods to another person, whom he employs to 
effect the policy, the latter has not a general lien 
on the policy for the balance due to him from 
the agent. Lanyon v. Blwnchard, 2 Camp. 597 ; 

II E. E. 808. 

So where A., a merchant, at different times 
employed C., an insurance broker, to effect 
policies for him. 0-, without A.’s concurrence, 
employed B., another insurance broker, to effect 
these policies, informing him that they were 
for a correspondent in the country ; B. got the 
policies effected in A.’s name, and delivered them 
all except one to 0, ; G. became bankrupt, with- 
out having paid B. any part of the premiums^ 
A. being indebted to his estate beyond the 
amount ; — Held, that B, bad not a lien on the 
policy he detained for the general balance due 
to him from C. SnaoM v. Ba'ctdso/i, 2 Camp. 
218 ; 11 E. E. 69(>. 

Obtaining Policy again.]— -Although a broker 
may have parted with the possession of a policy, 
still, if he becomes repossessed of it, he has a 
lien on it for the premiums w'^hich may be unpaid. 
Bert/ V. Barnard. 2 Moore, C. P. 31 ; 8 Taunt. 
149 ; 19 B. E. 484. 

Evidence as to Interest of Employer,] — ^Where 
an English subject, in time of war, who had 
received orders to effect an insurance for ' a 
neutral foreigner, opened the policy with his 
usual broker in his own name, .but informing 
him at the feame time that the property was 
neutral : — Held, to be a sufficient indication to 
the broker that the party acted as agent^ and 
,nbt'ion account p and, tfeefore, the 

: broker had ,no hen on the . policy so effected, for 


his general balance against such agent, as between 
such broker and the principal. JManss v. 
dersim, 1 East, 335. 

Where the plaintiff being resident abroad, 
ordered B. & Co., in London, to effect an insur- 
ance on his account ; who, not being in the habit 
of effecting their own insurances, or those of their 
correspondents, delivered the order to the defen- 
dant, being their broker, who accordingly effected 
it in their names, when be handed over the policy 
and debited them with the premiums ; the plain- 
tiff paid the amount of those pinmiums to 
B. k Co., without the defendant’s knowle<Ige; 
a loss being subsequently claimed by the plain- 
tiff’, the policy was i-cdelivered by B. & Go. to 
the defendant for the purpose of his procuring 
an adjustment. There was an open account 
between the defendant and B. k Co., and in 1813 
they were indebted to him in 21,000?. in such 
open account, including the premiums in ques- 
tion, and in 1814 they paid him 33,000?., on 
account of losses and returns on insurances 
effected for them ; and in the latter part of that 
year the defendant was a considerable creditor 
on such account : — Held, that under these cir- 
cumstances, the defendant had not a lien on the 
policy, either for premiums or his general balance. 
Zect/ V. BavMvrd^ 2 Moore, 34 ; 8 Taunt. 149 ; 
19 R. E. 484. 

Where no Notice of Agency.] — Insurance 
brokers who have effected a policy, without notice 
that it is not on account of the person from whom 
they receive the order, have a lien upon it for 
their general balance due from him, and have a 
right to ax-)ply in satisfaction of that balance 
money received upon the policy, as well after as 
before notice that it belongs to a third person. 
Mann v. Forreater^ 4 Camp. 60 ; 15 E. E. 724, 

A broker having effected an insurance in his 
own name on behalf of his principal, had the 
policy left in his hands for the purpose of his 
receiving the proceeds ; and, having, upon advice 
of the loss, pledged the policy with another 
broker, obtained an advance thereon, received as 
on account of the loss : — Held, that the latter 
might retain the amount so advanced, and that 
the principal could not recover it from him, but 
must resort to his own broker for it. Oallow v. 
Kelson., 10 W. E. 193. 

The o^wier of six ships by a deed to which he 
and two trustees alone were parties, and which 
was duly registered, assigned them to two trus- 
tees for securing sums of money expressed to he 
lent to him by them (but which in fact had been 
lent by the plaintiffs), and covenanted to insure 
each vessel in 1,500?. at the least, and on I’equest 
to assign the policies to the trustees. He did 
insure the ships in his own name through the 
agency, and in the name of a broker who had 
notice of the mortgage, but who had been 
informed by the owner that the insurances had 
been effected by the trustees in rcvSpect of tlieir 
interest, and who trusted him in the belief that 
the insurances were on the owner’s own account 
, in respect of his interest as mortgagee. One of 
the ships insured for 1,000?. was lost. The owner 
subsequently became bankrupt. The broker was 
a creditor of the owner for premiums on the 
insurance policies and for 1,000?. cash advanced 
after the policies had been effected, .and he 
brought an action against the underwriters for 
the moneys secured by the policies Held, that 
,the broker was not entitled to a general. lien for . 
the whole balance due to him from the bankrupt, 
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but only on each policy for the sums paid in ^ 
respect of that policy. LaiUrohe. y. Lee. 4 De h 
'G. & S. 106. ' 

I“>. eftectcfl an insurance for ik.., not Imowim*’ it / 
was in fact for the plaintiff Held, that B. had 


As against Assignee.] — The assignee of a 
policy on goods, who became such by the indoi^se- 
merit to him of the bill of lading of the goods by 
the consignur. alter he had directed his corres- 
}>ondent to make the insurance, takes it subject 
to the lien of the correspondent of the consignor 
for his general balance ; and can only claim, 
subject to that lien, the money received *'on such 
policy by the broker in ivhose hands it was 
deposited for that purpose by the correspondent. 
But the broker has no sub-lien on the policy for 
the general balance of his own account with such 
correspondent, if he knew at the time that the 
policy was effected for another person. Mann v. 
.Slrlfner, 2 East, 523. 

Policy left for Safe Custody.]— -If a policy is 
left in the hands of an agent for safe custody 
•only, although he advances money to the assured, 
wdthout any other security than the policy, the 
agent acquires no general lien on the instrument 
for such advances ; but it is otherwise if it was 
left witli him as a security generally. Muir v 
Flemiw/, D. & R., N. P. C. 29 ; 25 R. R. 775. 

Pleading— Trover for a Policy of Insurance.] 

— Defendant, after stating the existence of 
mutual accounts between him and the assured, 
pleaded a lien for a general balance due to him 
■as an insurance broker ; the plaintiff replied, a 
bill of exchange taken as payment for this 
balance, and not due at the time" of the conver- 
sion. Upon demurrer Held, that the defen- 
dant could not, without pleading it as a defence, 
rely also on the mutual credit between the parties 
to justify his detention of the policy. Iieioiso 7 i 
y. Guthrie, 2 Bing. (N.c.) 755 : 3 Scott, 298 ; 5 
L. J., O.P.2S3. 

Broker’s Lien on Policies— Promise to clear 
Xien— Statute of Frauds.]— The plaintiff, a 
broker, having a lien on certain policies effected 
■for his principal, for whom he had given bis 
acceptances, the defendant promised that he 
would provide for the payment of these accept- 
ances as they became due, if the plaintiff would 
„give him up the policies, in order that he might 
collect for his principal the moneys due from the 
underwriters ; which accordingly was done, and 
the money was afterwards received by the 
defendant : — Held, that this was not a promise 
for the debt or default of another within the 
Statute of Frauds ; and that the plaintiff might 
recover against the defendant as well for the 
breach of agreement in not providing for pay- 
ment of the acceptances, as also upon a comit for 
money had and received. Castlbiq v. AuljerL 2 
East, 325. 

; Factorsk Lien on ■Policy.]— A. & Go,, who 
carried on business at Hull as merchants, factors, 
ship and insurance brokers, and general agents, 
had had various dealings as ffictors with B, t Coi 
of London. In the course’ of these dealings 
B, k. Co, wrote to A. & Co. requesting* them to 
insure the ship “ E.” for a voyage from the 
Downs to Sputh America and the West Indies. 
A. &: Co,' did' so, and . B. & Co. remitted the 
■premiums' to them. The policy remained with 


XVIIL INSURANCE COMPANIES AEI 
MUTUAL MARINE INSURANCE ASSO- 
CIATIONS. 

1. Legality, 1350. 

2. Actions for Contribution, 1352, 

3. Ihiles. 1357. 

4. Winding -up, 1363. 


1. Legality, 

Under 6 Geo. 1, c. 18.]— The 6 Geo. 1, c. 18 
(under which no company or partnership but 
the two thereby authorised (the Royal Exchange 
and the ^ London Assurance Companies) could 
insure ships or lend money on bottomry) did not 
extend to Scotland. Putt i son y. Mills, 2 Blieh 
(N.S.) 519 ; 1 Dow &: Clark, 342 : 31 R, R. 49. 

Nor prevent partners from lending money on 
respondentia. Gore y. IVynne, M. & M. 39.3. 

Where one of two partners urideiwrote policies 
upon ships, in his ovm name, but upon their joint 
account, contrary to 6 Geo. 1, c. 18, s. 12, no 
action could be maintained to recover the 


Booth' 


bers being unregistered, is illegal under the Com- 
panies Act, 1862, s, 4. An order for its winding 
up discharged. Padstow Total Loss and Colllsum 
AssoGiaUon, In re, 51 L. J., Ch. 344 ; 20 Ch. D, 
137 ; 45 L. T. 774 ; 30 W. R. 326. 

Registration.] — By the rules of a mutual 
marine insurance association formed in 1867. the 
members severally and respectively agreed to 
insure each other s ships for a year from the day 
named as the commencement of the risk. The 
two managers were to sign the policies, and their 
signatures w^ere to bind the members as if each 
member had signed. The premiums wmre to be 



were signed only by the managers per procura- member was only liable to the extent of his sub- 
tion of the several members of the Arthur scription, was not illegal under 6 Geo. 1, c. 18. 
Average Association for insuring each others Strong v, Hari'ey, 3 Bing, 804 ; 11 Moore, C. 
ships.” The managers issued special rate poli- 72 ; 4 L. J. (o.s.) 0. P. 57. 
cies to a large amount to persons who had not So, if a number of shipowners subscribe a joint 

taken mutual policies. In 1870 an order was fund, proportioned to their property, and under- 

made for winding up the association. H. & Co., write each other’s property respectively, and are 
wdio were holders of special rate policies, but only liable to losses in their proportions of the 
hadiiottakenoiitany mutual policies, were found fund, the insurance is not illegal. IlarriuLm y. 
creditors to a large amount on their special rate JSiUar, 2 Esp. 518 ; 7 I’erm^ Piep. 340, n. 
policies. On an application by a contributory A policy in the common form by an insurance 
to vary the certificate by expunging their debt : club, where the members are not responsible for 
— Held, that the association came wnthin the the solvency of each other, is valid, although 
Companies Act, 18(>2, s. 4, and ought to have the sums which they respectively insure are not 
been registered : that it was therefore an illegal specified on the face of the policy. Dowell v.. 
company, and that an order for winding it up 2Ioon^ 4 Camp. 166. 
ought not to have been made, but that this objec- ^ ^ 

tion could not be entertained on the present a})pli- ^3^? Company Marine Insurance 

cation. AHlmr Awmcje AssoeiatUm, In re, Cory, ^Policies-Ulto Vires.]-A company wps termed 
Ex parte, 44 L. J., Ch.'bOO ; L. B. 10 Ch. 542 : 82 to carry on life insurance business. Afterwards, 

L. T. 718 • 23 W. Pi. 939 * 2 Asp. M. C. 570 an extraordinary general meeting, resolutions. 

q[ ’ * * " ’ • • • weve passed to enable it to cany on marine 

insurance business. A deed extending the pur- 
Policies Void or Valid.]— Held, secondlv, that poses of the company was executed by some of 
the policies of H. & Go. we void under 30 Viet, the shareholders, and notices were sent to all 
c. 23, s. 7, because they did not specify the name winding up of the company : Held, that 

of the subscribers or underwriters, 1 h. there had been no such acquiescence by share- 

Held, thirdly, that those policies were also holders as would entitle holdei« of marine policie.s. 
void as being ultra vires, for that the rules only prove in respi^t of them. 

authorised the managers to issue special rate anceCo.,I)ii^.,Durijj?,^andbto{:tisCaiie,2o.k.^^ 
policies to persons who were already members 5 5 V\ . R. 816. 

bv having taken out policies of mutual insur- A life insurance company cannot by a resolu- 
ance. 1%. extraordinary general meeting enable 

itself to issue marine policies. Ilamhv' v. Hall 
Policy incorporating Rules.] — Where the londoii Eire Assurance Co., 8 H. k, N. 789 ; 
policy incorporates the rules of an association 28 L. J., Ex. 62, olso Phos nix Life Assurance- 
so as to be a sufiicient compliance with the ^‘^5 supra. 


1353 


1354 


SHIPPING— INSUEANCE— XVIII. Companies, 



Heglect to Adjust.]' — Tlie iiilcs of a mutual 
shipping assurance association provided that 
in ease of its becoming necessary to make any 
payment in respect of any loss or damage hap- 
pening to any ship insured, the amount to be 
borne and paid each member of the associa- 
tion should, upon each and every such occasion, 
be assessetl and ajiixirtioned by the committee, 
upon and amongst the members of the association 
liable to contribute thereto.” In an action for 
loss the declaration set out the policy and this 
rule, and alleged that the plaintiff had always 
been ready and willing that the amount to be 
borne and paid by each member of the associa- 
tion in respect of the loss should be assessed and 
.apportionetl by the committee of the association 
according to the regulations of the policy, and 
that the plaintiff had requested the defendant and 
the committee to assess and apportion the same, 
but they had neglected and refused so to do, 
although a reasonable time for that purpose had 
long since elapsed, and alleged as a breach the 
nonpayment by the ilefeiidant of his proportion 
•of the sum insured :—Held, that the declaration 
did not shew anv liability on his part. Wright 
V. Ward, 24 439; 2U W. R. 21 ; 1 Asp. 

M, C..25. 


Articles Of A-Ssoeiatiou forming part of PoEcy 
— Amount Insured not to exceed Pour-ffft3as of 
declared ,Value*^Vessel of greater Talue than 
declared»]«-rA by the respondents^- 


already been ascertained, under the rules, by 
arbitration, or wliere it has not been so ascer- 
tained. Tdijlor v. Bean, 22 Beav. 429. 

Where the rules of a mutual insurance com- 
pany provide that a member making default in 
payment of contributions shall forfeit all claims 
for losses or average under his policies, but shall 
remain liable for contributions, a member making 
■default cannot in an action for contributions 
counterclaim for losses and averages sustained 
bv him. Marine Mutual Inuunmae v. Youuff, 
4.3 L. T. 441 ; 4 Asp. M. C. 357. 

The policy coupled with the rules and articles 
of the company constituted a contract between 
the defem.lants and the company, and not only 
with the members mentioned in the policy. Ih. 


Condition Precedent.] — A policy with a mutual 
association contained a regulation providing that, 
if a ship insured in the association should be 
mortgaged for any debt, the owner, being a 
member of the association, should not have any 
<jlaim by virtue of the policy, nor should any 
assignee of such policy have any claim for any 
loss, unless previously to such loss such member 
should have delivered to the secretary an under- 
taking in writing of the mortgagee or assignee 
to pay all sums which might thereafter become 
due from such member in respect of such ship. 
In an action upon the policy for a total loss, the 
defendant pleaded that the ship was mortgaged, 
and that the plaintiff did not, previously to the 
happening of the loss, <leliver to the secretary 
■an undertaking of the mortgagees to pay ail 
moneys which might thereafter become due from 
the plaintiff in respect of the ship. The plaijitiff 
replied that the defendant had notice of the 
mortgage, and afterwards, without requiring the 
undertaking, from time to time demanded and 
received from the mortgagees all sums which 
became due from the plaintiff' in respect of the 
ship, and the contributions for which the plain- 
tiff, as a member of the association, became 
liable : —Held, that the replication %vas no answer 
to the plea, the giving of the undertaking required 
by the regulation being a condition precedent. 

V. Tindall, 18 C. B. 98. 


Adjustment — ^When a Condition Precedent to 
Action.] — To this declaration the defendant 
pleaded, first, that by the regulations annexed to 
the policy it was declared that a committee 
should be appointed, who should meet quarterly, 
at the discretion of the managers, to audit the 
accounts, settle claims, and order payment of the 
same by the managers’ draft ; and that the 
managers should have full power to settle all 
claims on policies ; and that the claim of the 
plaintiff had not been settled iu manner pro- 
vided, nor had payment of the same by the 
managers’ dj’aft been ordered ; and, secondly, 
that % the regulations it was declared that all 
average claims should be adjusted by a profes- 
sional average-stater, accoi-ding to the usage of 
Lloyd's ; and that the only claim of the plaintiff 
was an. average claim within the meaning of the 
regulation, and that it had never been adjusted 
as provided for, and the plaintiff had never been 
ready and willing to have the same adjusted : — 
Held, that the pleas were good, Ih, 


Pleading — Setting out Beguiations.] — Where 
the regulations of an association of shipowners, 
coinViined for the mutual assurance of each 
other’s ships, were indorsed on the back, and 
were declared to form part of a policy, to which 
the shipowners were subscribers : — Held, that 
the declaration in an action for a loss under the 
policy ought to set out the regulations as well as 
the policy. Strong v. llule, 3 Bing. 31.5 ; 11 
Moore, 86; 4 L. J. (o.s.) C. P. 73. 


Member of Society by BstoppeL] — E. liad an 
equitable interest in a ship, and afterwards 
received a transfer of the legal interest from the 
registered owner, who was a member of an insur- 
ance society. The owner insured the ship with 
the society in E.’s name by a policy incor- 
porating the rules of the society, and providing 
among other things that every insurance effected 
should be valid and binding from noon on that 
day until noon of the 1st January then next fol- 
lowing. By the rules persons became members 
only by signing the articles, and none but mem- 
bers could insure their ships. The rules also 
required certain notice upon sale of a ship or 
shares thereof. E. had never signed the articles 
nor given notice of the transfer to him of the legal 
interest, but had paid contributions claimed from 
him as ovmer by the society. It was also pro- 
vided by the rules that the directors should 
decide claims and disputes of members, and that 
aggrieved members might ap]>eal for reconsidera- 
tion of decisions, first to the directors themselves, 
and then to the whole society ; and also that no 
member should be allowed to bring or have any 
action, suit, or proceeding, or other remedy 
against the society for any claims or demands 
upon or in respect of the society or the members, 
except as, therein provided. IJpon loss of the 
ship, E. was refused his claim upon this policy 
by the directors twice, but made no appeal to 
the whole society : — Held, that the society ivas 
estopped from disputing E.’s interest in the 
policy, and his right as member to claim upon 
it. JSdmrds y. Aherayren Mutmal Shij) Insur- 
ance Scoicty, 1 Q. B. D. 5G3 ; 34 L. T. 457 : 3 
Asp. M.‘ C. 154. ' ; q ■ , 



Liability to Member who has Sold Ms Ship.] 
— -Agreement between shipowners for mutual 
assm’ance of each other’s ships ; a withdrawing 
member to give six months’ notice : action 
against one for a loss, l^lea, that the pdaintiif 
had parted with his interest in the ship before 
the loss. Eeplicfttion, that tlic plaintilf by agree- 
ment with the purchaser had agreed to pay him 
500^. if the ship was lost within three months : 
— Held, that as the plaintiff remained contiibu- 
tory, the other members were liable for his loss. 
Heed V. Cole, 3 Burr. 1512. 

Action for Contributions— Managing Owner — 
Principal and Agent.] — The managing and part 
I owner of a steamship became a member of a 
mutual insurance association, and took out a 
policy on behalf of himself and his co-owners in 
respect of the ship. By the articles of association 
every person was deemed to be a member ‘‘ who- 
in his own name, or in his name as agent, insures 
any ship in pursuance of the regulations of the 
company,” and they also provided that the funds 
required for the payment of claims should “ be 
raised by contributions from all the members.” 
By the policy it was agreed between the assured 
and the companj', “ that without prejudice to 
the rights and remedies of the company against 
the said person or persons effecting this insurance,, 
as a member or members of the company, in 
respect of this insurance, the assured shall pay to- 
the company, in lieu of premiums, ail the sums 
and contributions which the company are entitled 
to call upon the said person or persons effecting 
this insurance, as a member or members of thC' 
company, to pay to the com})aDy in respect of 
this insurance according to the articles of asso- 
ciation of the company, and that the provisions 
contained in the said articles of association shall 
be deemed and considered part of this policy, 
and shall, so far as regards this insurance, be as. 
binding upon the assured as upon the said person 
or persons effecting this insurance.” Certain 
contributions having, in accordance with the 
■ articles of association, become payable by the’ 
managing owner in respect of the ship, and the- 
managing owner being bankrupt, the association 
sued the other owners to recover the contribu- 
tions : — Held, that, under the terms of the policy, 
they were liable, although the policy -was effected 
by the managing owner alone. Ocean Iron 
IStemmhqy Imu ranee Asuoc'lation v. Ledie^ 22 
Q. B. I). 722 : 57 L. T. 722 : 6 Asp. M. C. 22G. 

Insurance by Managing Owner — ^Liability of 
other Owners for Contribution.] — H. and G-., the 
managing owners of a steamship, insured her in 
a mutual assurance association in their own 
names, and the j>olicy was expressed to be “ as. 


was entitled to be paid in the mode of payment 
customary to the association; and in case of 
difference the matter •was to be decided by 
arbitrators, to be appointed by the committee 
and the member, the obtaining of a decision from 
whom -was to be a condition precedent to the 
right of the member to maintain an action on 
the policy. The memorandum of association set 
out that the association was established for the 
“insurance of ships of members, and of ships 
which the members may be authorised to assure 
in their own names.” It was provided by the 
articles of association that “ every person who, 
on behalf of himself or any other person, 
insures for the protection of any ship . . . shall, 
as from the date of the commencement of such 
insurance or protection, be deemed to be a 
member of the association ” : and, further, that 
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mnies. 


were liable, because the policy was made on j ship’s register could not be produced to shew 
their oehalf, and they were assured ” within j that there ^yas a mortgage of the ship itself. Ih. 
Uie meaning of the policy, and w^ere expressly | A shipowner entered into an agreement 
bound ])y the consideration clause to pay these ' through an agent with an associatiorl for the 
contributions. QuEere, wiiether they became insurance of his ship, and by the aereemenr. 
members of the association. 100 signed by himself, he agreed,‘to abide by the 

A X btmmmip Ijmi ranee Amu^hthm I rules anti regulations of the association, a copy 

J?’ winch rules w’as not sent to him. One of 

Jib ; oM\ . L. XOT ; 6 Asp. M. C. 398 — G. A. | these rules wnis that no member, wiiosc share in 

insured in the association should be 
mortgaged, should have any claim To insurance, 
m? a shin with tnf'i^c'nni msiuance vjnless previously to loss such memherormort- 

XoLtirf fitnt -f gagor should have delivered to the manacrer of 

K d not Z r, n iihv” w. 1 1 *tf t“ association a deed with a coveuaut as thereiu 

tT ^ f mentiouetl. The ship was lost at sea, no such 

,h en™n®fhfLt fn f delivery of a deal as required bv the stipula- 

h\ n lhP in ^ ,?^^ not by action but tion, had taken place, and it was not until the 

nm.fr a, dcclaiation ot Ins shipowner sent in his claim for insurance that 

hi the knowledge of the rule:-Held, 

2^H XcM 42!) • 10T° T **16 owner must have imputed to him a 

2 H. i. M. 42!) , 10 L. 1. 032 ; 12 . K. b90. knowledge of the rules of the company and the 

Undisclosed Principal not Member of Associa- therefore upon him to apply to the 

tion.] — T., the manager and part, owner of a sliip, the guarantee ; and as there was 

became a member of a mutual insurance a.ssooia- 11° time hxed for the performance ot that duty, 
tion, and took out a policy with such association company_of the rule, 

in respect of the ship. The articles of association Jm'- ; T L. T. 

gave poww to the committee, in order to provide ^ ^ . 

funds for the business of the association, from 9^^ the rules of a mutual marine assurance 
time to time to dii'ect sums to be paid by the society provided that “ no vessel which is mort- 
members ratably. By the policy, wdiich was gaged shall be insured, unless the mortgagee give 
made by the association under their seal, the "" guarantee to the satisfaction of the 

association a^Teed with T. that the members committee for payment of all demands on the 
thereof should according to the articles of asso- applied only to a ship 

ciation pay and make good losses and damages i^^ortgaged at the time of eftectmg the insurance, 
to the ship occasioned by the risks insui ed ^ guamntee necessary 

against, subject to a proviso that the association y^'^^on a ship w’as mortgaged after having been 
should belluble only to the extent of so much of A"**'""'? 

the funds as they were aide to recover from the • B.4/o. 

members liable for the same, and w^hich were -n t -./r ^ .. 

applicable for the purpose of paying claims under Mortgage on Ship, ITotice 

the policy. Certain contributions to the funds Member— Estoppel.]— By one of the rules 

of the association having, in accordance with the insurance society it was 

articles, become payable by T. in respect of the PJ'0'''p®4 fbat v^els ot a certain class should 
ship, and T. being tankrupt.the association sued three-fourths of 

N., another part owner of the ship, for such con- value, and that "if any member insure or 
tribntions as .an undisclosal principal of T. :— ^.ftempt to insure elsewhere any ship share or 
Held, that the effect of the .articles of association ^^7- ^yP^^^ready imsured m this society, 

and the policv being that the liability for such be liable to immediate expulsion and to 

contributions Vas imposed on members only, and f o* any claim or denuind be may have 

H. not being a member of the assooiatimi, he against the society. By another ride it was 
could not be sued for such contributions as an Pjoviided as foUovvs . If it comes to the notice 
undisclosed principal of T. Inita Jiinr/dom any _ member that any_ve,ssol or share of a 
StoanuAip A.o.mr,nwe v. vessel^ msured by the society « mortgixged, he 

lYerlU, o6 L. J.. Q. B. 522 ; 19 Q. B. D. 110 ; 35 immediately ^ve notice m umitnig of the 
W. R. 748 : 6 Asp. M. 0. 2^. n.-O. A. ““® address of the mortgagee. The boaiil 

^ ' of directors may then require the mortgagee to 

Ship Insured without Stamped Policy.]— See such security as they deem necessary for 

I^a nma Mutual Ship Co. Y,AMnrne}\ the payment to them of all sums which are or 

ante. col. 1030. i^^ay become due on account of such insurance. 

And 3, Rules, infra. If such notice is not given, or if the mortgagee 
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members, but had taken out a “ special rate 
policy,"’ sigiiei] per procuration by J. and B., the 
managers, who gave and accepted on their per- 
sonal liability a bill of exchange for the aniouiit 
assured. In a similar case, the amount assured 
had been disnllowetl Ijy the appeal court as a 
■claim made on the association. J. and S. became 
insolvent, and their acceptance was dishonoured. 
De W. & Co. claimed that the amount of the 
premiums should be repaid them by the mem- 
bei's of the association : — Hchl, that they were 
not entitled to have the premiums repaid, be- 
cause. first, as they well knew, J. and b\ had no 
power, as agents, ro grant such a policy to non- 
members ; and secondly, there was no failure of 
consideration, as J. and B. had made themselves 
personally liable. A?'tltvr Average Amwiatwn, 
Jti n\ JJc Whitnn's Case. H-f L. T. 912 : 3 Asp. 
M. e. 215.. . . . . ■ ' ■ 

Arbitration — Proper Hearing.] — In an 
.action for collision, it ap])eared that the plain- 
tiff's vessel and the defendant’s vessel were 
insured in a mutual insurance com])any, by the 
rules of which it was provided that, in the event 
of a collision occurring between two vessels 
insured in the company, tkc., the owners of 
:such vessels should immediately submit a state- 
ment of the whole circumstances of the collision 
. . . and the directors, after receiving such 
statement, should have power to arbitrate on 
the matter, and their decision should be final 
The plaintiff gave notice of the collision to 
the secretary of the company. The secretary 
•obtained statements as to the collision from the 
master of the plaintiff’s vessel, and from the 
master of the defendant's vessel. A meeting of 
■directors was held, at which the defendant’s 
master was present, but no one on behalf of the 
plaintiff, and a resolution was passed that the 
<lefendant's vessel had not been in collision with 
that of the plaiiitifi; : — Held, that there had 
never been a proper hearing of the case by the 
directors ; that the resolution })assed by them 
was therefore not an arbitration within the 
meaning of the rule, and that the plaintiff was 
not estopped by it from bringing an action for 
damage, Semble, that the I'ule must be taken 
to mean that it should be a condition precedent 
to an arbitration that both parties had agreed 
.as to the fact of a collision having taken place. 
The Warwick.^ 15 P. I). 189 ; 63 L. t. 561 ; 6 Asp. 

C. 545. 

— — Estoppel — Condition Precedent.] — xi. 
■eff'ected in a mutual insurance company a policy 
■of insurance on ship, one of the conditions of 
which was, that the sum to be paid to any 
insurer for loss should, in the first instance, be 
.ascertained by the committee ; but if a difference 
.should arise boUvecn the insurer and the com- 
mittee, “ relative to the settling of any loss, or 
to a claim for average, or any other matter 
relating to the insurance,” the difference was to 
be referred to arbitration, in a way, pointed out 
in the conditions; ‘-provided always, that no 
insurer who refuses to accept the amount 
.settled by the committee shall be entitled to 
maintain any action at law or suit in equity 
on his policy,” until the matter has been 
-decided by the arbitrators, and “then only 
Tor such sum as they shall award” ; and the 
■obtaining the decision of the arbitrators was 
declared a condition precedent to the main- 
taining of an action : — Held, that these con- 


ditions were lawful, and that (even .should 
the difference relate to other matters than 
those of mere amount) till award made no 
action was maintainable. Scoff, y, Airrg. 5 
H. L. Ca.s. 811 ; 25 L. J,, Ex. 308 : 2 Jur. (NXS.) 
S15 ; 4 W. B. 746. But see as to fraud on 
(lucstions of law. Ale,vunder v. Couiphell. 41 
L. J., Ch. 478 ; 27 L, T. 25 ; 1 xVsp. M. C. 373. 447. 

Limited by Guarantee — Limitation of Liability 
— Members having Twofold Liability.] — A 
mutual marine insurance association was "’incor- 
porated, under the Companies Act, 1862, as an 
association limited by guarantee. The memo- 
randum of association declai‘ed that evciy mem- 
ber undertook to contribute to the assets of the 
association, in the event of its being wound up, 
a sum not exGee<ling cl. for the ])ayment of the 
debts and liabilities of the association, and the 
costs, charges and expenses of winding it up, 
and for the adjustment of the rights of con- 
tributories amongst themselves. The defendant 
entered his ship to be insured in the association, 
and by the rules of the association he. by so 
doing, also became an insurer of the ships of 
other members of the association who entered 
their ships in the same class. While the defen- 
dant continued to be a member the association 
was wound up. In an action brought, pursuant 
to the rules of the association, to recover from 
the defendant a sum of 851 as contribution 
tow-ards losses incurred by other members insured 
in the same class as that in which he had 
entered his ship, the defendant contended that 
his liability was limited by the memorandum of 
association to a sum of 5Z. : — Held, that the limit 
of cl. only applied to the liabilities incurred, by 
the defendant as a member of the association 
to the association, and that his liability as an 
insurer towards the other members of the asso- 
ciation wTio entered their ships in the association 
was not limited to that amount. lAon Mutual 
Marine Inmranee AuftocUdiofi v. Tucker, 53 
L. J., Q. B. 185 ; 12 Q. B. D. 176 ; 49 L. T. 764 ; 
32 W. B. 546— C, A. 

Annual Policies — Eorfeiture for Nonpayment 
of Contribution — Set-off of Contribution against 
Loss.] — By the rules of a marine insurance asso- 
ciation the members insured each other’s ships 
from noon of February 20 in any year, or from 
the date of entry of a vessel until noon of 
February 20 in the succeeding year ; and the 
managers were empowered to levy contributions 
of one-fourth part of the estimated annual 
premium quarterly in each year, such premiums 
of insurance to form a fund for the payment of 
claims, and if any member should refuse to pay 
his contributions thereto, his ship should cease 
to be insured, and he should thenceforth forfeit 
all claims in respect of any loss. On the 5th 
April, 1881, a loss, incurred in the year 1880-1 
upon a ship belonging to the plaintiff, and 
insured in the association, was fixed by an 
average-adjuster >t 180L A call of 4U. 10a*., 
made on the plaintiff on the 5th May, 1881, for the 
second quarter of 1881-2, 'was by mutual consent 
set off against the loss* On the 13th May, 1881, 
the association paid the plaintiff 100/f. on further 
account of the loss. On the 23rd June, 1881, a 
call was mad^ on the plaintiff of cU. 16a% 
and on the 5th July, 1881^ another call of 3H. 4a*. 
The plaintiff having tendered the balance due 
from hirny the asspciatioxi refused to. accept it, 
and during the pendency of an action to recover 


'ti 


. 
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Claim by Creditor — ^Admission in Books.] — A. 

insured a ship in a nuitnal insurance associatieii 
ill 1863, and the policy, which was not sramped, 
was annually renewed up to the year einling 
March, 1868. In February, 1368, the ship, with 
A. on board, was lost at sea. The loss of the ship 
was reported to the association, and from entries 
in the minute books the money due upon the 
policy was raised by order of the committee, hut 
retained by the secretary until a personal repre- 
sentative to A. had been appointed. The company 
was ordered to be wmund up in January, 1870. 
and A.’s widow obtained letters of administration 
to him in December, 1871. Upon a claim by the 
widow' under the windin,u‘-up for the amount 
secured by the policy : — HeM, that there wms a 
sufficient admission of liability in the books of 
the company to enable the wndow' to recover as a 
creditor for the amount secured by the policy, 
although, from the absence of a stamp, the policy 
itself, upon which the claim arose, could not be 
given in evidence. Teigmutmth and General 
SMp2yin(f A,<imeiaUo)i^ In re, Martin's 
Claim. 41 L. J., Ch. 679 ; L. E. 14 Eq. 14S ; 26 
L. T. 684 : 1 xisp. M. C. 325. 

Contributories — Evidence.] — B. & Co., by letter, 
authorised the managers of a mutual marine 
insurance association to insure a ship with the 
association, and undertook to abide by the rules 
and regulations thereof. By the rules, each 
insurer became liable to contribute to the losses 
of any other insurer in certain proportions. In 
pursuance of the authority given by B. & Co., 
a duly stamped policy was issued to them, which, 
however, contained no reference to the rules : — j 
HeM, that the letter, although not stamped, was j 
admissible in evidence, and that B. & Co. were j 
contributories. Albert Average Assnekithni, In 
re^ JJlgtk-s Case, L. B. 13 Eq. 529 : 20 W. E. 504. j 

Bemoval of Contributory.]— An unregistered | 
mutual marine assurance assoliiation wms ordered i See ECCLESIASTICAL LAW 

to be wound up in 1870. A rule of the associa- ' 
tion provided that any policy-holder should cease 
to be a member forty-eight hours after the loss 
of his ship. A. had ceased to be a member under 
this rule in 1867, but a part of the sum insured 
by his policy wms still due at the date of the 
winding-up. A. proved his debt in the wduding- 
up, was put upon the list of contributories, and 
paid a call. In 1875 all the policies were held to 
be illegal, and all the debts of the company were 
consequently expimged, except 42Z. due to outside 
creditors. On an application by A. to have his 
name removed from the list of contributories :™ j 

Held, that it could not be so removed, and that must be malice, either 
he was liable to contribute to the costs of the maintain an action for si 
'winding-up. Q'tteen's A verage Association^ In re, v, Le Mreton, 4 Burr 24‘ 
fuHe, 38 L, T. 90 ; 26 W.,E. 433 ; 3 
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See DEED AlfD BOKD— PEACTICE 
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See DEEAILATION 
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stated at an auction where the lease and assign- ; The plaintiffs alleged in their declaration that 
inent were put up for sale, that ail the covenants | the defendant falsely and maliciously wrote to 
of the lease had been broken, that he had served ; and told persons, who had bought certain machines 
a notice in ejectment, and that the premises j of the plaintiffs, that the machines were inf ringe- 
w'ould cost 701. to rei;)air. Some of the covenants j nients of the defendant’s patents, and that tiie 
had been broken and others not. The effect of defendant claimed royalties for the use of the 
the statement \vas that the lease and assignment machines, and that if they used the machines 
were sold for a lower price than they otherwise without paying royalties, he should take legal 
would have produced. In an action for slander proceedings. The plaintiffs offered to prove 
of title the judge directed the jury that the only various specifications and machines, existing 
question was, whether the defendant had said before the date of the defendant’s patent, to she\v 
anything untrue about the lease, and that if he that his specification claimed matters that were 
hml made misrepresentations, the plaintiff was [not new, and also that the defendant had iise<i 
entitled to recover ; — Held, that this was a mis- them. The judge ruled that, as the defendant’s 
direction, the proper question being whether patent w^as still subsisting, and not set aside, on 
that part of the defendant’s statement which was scire facias or otherwise, the evidence was imma- 
false was also malicious and productive of damage terial, and directed a nonsuit: — Held, that the 
to the plaintiff. iJrocZf v. 4 Ex. 521 ; H) ruling of the judge was right. 17/. 

L. J., Ex. 114. The holder of a patent, the validity of which is 

not impeached, who issues notices against pur- 

Claim under Bill of Sale.] — A. died pos- chasing certain articles, alleging that they are 

sessed of furniture in ii heershop. His widow, infringements of his patent and threatening legal 
without taking out administration, continued in proceedings against those who purchase them, is 
possession of the beershop fin* three or four years not liable to an action for damages by the vendor 
and then died, having whilst so in possession of those articles for the in jury done to the vendor's 
conveyed all the furniture by a bill of sale to her trade by his issuing them, provided they are 
landlords by way of security for a debt she had issued bona fide in the belief that the articles 
contracted with them. After the widow's death complained of are infringements of his patent, 
the plaintiff took out letters of administration to Nor is he liable to be restrained by injunction 
her husband’s estate, and informed the defendant, from continuing to issue them until it is pro%^ed 
the landlord’s agent, that the bill of sale w’as that they are untrue, so that his further issuing 
invalid, as the widow’ had no title to the fund- them wmuld not be bona fide. Broth 

ture. Subsequently the plaintiff w’as about to hood, 51 L. J., Ch. 233 ; 19 Ch. I). 380 ; 45 E. T, 
sell the furniture by auction, wdren the defendant 040 ; 30 W. E. 279 — C. A. 
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to create a demaiicl^^^ fo musical piiblica- 

tions' Held,; , that, , inasmucli us the : letters, ' were 
reasonably susceptible of a construction which 
would make them libellous, the opinion of the 
jury ought to have been taken upon their mean- 
uncier such impressions as his situation and ; ing. v. 46 L. J., C. F. 227 ; 2 C. P. D. 

- - - - . . ^ ' 146 : 25 W. R. 373. 


such grounds as would have persuaded a man of i 
sound sense and knowdedge of business, but ! 
whether he acted bona hde in the communication j 
which Ke made, believing it to be true, as he j 
judged according to his owm understanding, and 


character were likely to beget. Pitt v, Donomn^ 

1 M. & S. 639 ; 14 B. E. 536. 

Statement in Excess of Occasion — Sale of Bis- ^ 
puted Bond. ] — The plaintiff having advertised ■ 
for sale a bond executed to him by the defendant ; 
as a surety, the payment of which had been • 
resisted inli long course of litigation, in which i 
the validity of the bond had been disputed ; the i 
defendant," pending a suit in error, published ! 
among the persons assembled to bid for the bond i 
at aji auction a statement of all the circuin- ! 
stances under which the bond was given, and, j 
alluding to the plaintiff, concluded, “ His object ' 
is either to extract money from the pocket of an 
unwary purchaser, or, wliat is more likely, by 
his threat of publication, to extort money from 
me ” : — Held, that this exceeded the latitude 
allowed for privileged communications or obser- 
vations on titles by a party interested, and that 
it was a libel, although no express malice was 
proved. RohcHmti v. M^Boaqall^ 4 Bing. 670 ; 

1 M. ck P. 692 *, 3 Car. & P. 259 ; 6 L, J. (O.S.) 
€. P. 171. 

Advertisement for Hon-existing Will— Ques- 
tion of Bona Eides.] — In an action for slander of 
title, the defendant having issued an advertise- 
ment offering a reward for the production of a 
•will of a deceased person, whose property the 
plaintiff was about to sell, as administrator, after 
having been told by the attorney for the deceased 
that there was no will : — Held, that the question 
was whether, after this, he had an honest and 
reasonable belief that there was a will. Athlni< 
V. Perrin. 3 F. is: F. 179. 

Shares in Mine.] — The plaintiff being pos- 
sessed of shai'cs in a silver mine, the defendant 
published that the “ petition in a bill filed in the 
court of chancery against the plaintiff and 
certain other persons, as shareholders in the 
mine, for an account and injimction had been 
granted by the vice-chancellor, and that persons 
dulj^ authorised had arrived on the workings ” : 
— Held, that the publication was not a libel on 
the plaintiff or on his business, but a mere 
sland.er of his title to the shares. Malaohy v. 

3 Bing. (N.C.) 371 ; 3 Bcott, 725*; 2 
Hodges, 217 ; '6 L. J., C. ?. 32. 

Copjrright — Songs.] — The plaintiffs, vocalists, 
advertised in a theatrical newspaper as follows ; 
— '' The sisters Hartridge have great pleasure in 
thanking Messm. Chappell & Co., Messrs, Metz- 
ler k Co.*’ (music publishers) and others, for 
their kind, unhesitating permission to sing any 
morceaux from their musical publications.’^ The 
defendant, who was interested as agent for the 
proprietors for the stage-right of certain songs 
published by the firiiis mentioned, wrote to the 
proprietors of two music-halls at' which the 
plaiiitiffs were engaged to’,smg,to' the effect that 
the advertisement, if relied upon in every parti- 
cular, was calcuiated’.tQ lead them' to incur penai- 
,ties under the Copyright Act, -inasmuch, as the 
pu))lishers named, had,- in "some instances, no 
power to give the alleged permission, and insinu- 
noting that ^nusic-hall singing was not Calculated 

I ' I'.h' V? ^ ^ . 


Wool Battern taken from Engraving.] — 

I)., the proprietor of a periodical, published with 
his Christmas number a pattern for wool-work, 
consisting of the figures in Millais’ picture, “ The 
Huguenot” with a different background. The 
pattern appeared not to have been taken from 
the original picture, but to have been made by 
means of a fine engraving published in 1S57. 
The pattern, as usual in patterns of this kind, 
wms a mosaic, built up of small coloured squares. 
B., who was the owner of the copyright in the 
engraving, but was not owner of the picture, 
issued a circular : “We give you notice that if 
you sell, &c., any copy of our subject, ‘The 
Huguenot,’ without the staraj) or imprint of our 
firm, ill whom the sole subsisting cop 3 ’'right 
exists, that all such unstamped copies are imita- 
tions and unlawfully made.” D. therefore 
brought an action against B. for damages, and 
an injunction in respect of the alleged slander of 
his title : B., by counterclaim, claimed an injunc- 
tion against the sale of the pattern, and penalties 
in respect of the infringement of his copyright ; 
—Held, by Bacon, V.-C., that the pattern was an 
infringement of B.’s copyright, and that he was 
entitled to the statutory penalty of bs. for every 
copy sold by D. But held, on appeal, that a 
pattern of this description was not a copy of the 
engraving within the meaning of 7 G-eo. 3, c. 38, 
and 17 G eo. 3, c. 57, as it did not cop.y or imitate 
I anything which constituted the work of the 
I engraver ; and that the counter-claim ought 
'! therefore to have been dismissed. Piclis v. 

; JBrooliS, 49 L. J., Gh. 812 ; 15 Ch. D. 22 ; 43 L. T. 

, 71 ; 29 W. E. 87. 

! Bisparagement of Trade Goods.] — To publish 
I of a tradesman falsely and without lawful occa- 
! sion that the goods in which he trades are inferior 
I in quality to similar goods in which his rivals 
I trade, is actionable if special damage results. 

' Wedeni Coimties JIaiiure Co. v. Lmres Chemical 
I .Maimre Co.. 43 L. J., Ex. 171 ; L. E. 9 Ex. 

I 218 ; 23 W. E. 5. 

i Joseph Thoiie}^ died in 1876, having for years 
I carried on the manufacture of a condiment well 
; knov'u. as “ Thoriey’s Food for Cattle.” His 
; executors continued his business. In 1877 a 
I compaii}’’ was formed for manufacturing the 
j same article, and employed a brother of Joseph 
i Thoi'ley who was actpiainted with the seci’et of 
i the manufacture. The executors published in 
the newspapers an advertisement warning the 
public that any food purporting to be Thoriey’s 
food for cattle, and not signed “ Joseph Thoriey,” 
was not the manufacture of the establishment 
carrying on business as Joseph ThoiTey, the pro- 
prietors of which were alone possessed of the 
secret for compounding the food. The executors 
also issued a circular to their customers Avarning 
them against the course pursued by the company 
“ in seeking to foist upon the public an article 
which .they pretend is the same as that manu- 
factured by the late Joseph Thoriey.” The 
court came to the conclusion that there was no 
substantial difference between the food sold by 
the executors anti that sold by the company ; — 
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tion. ThoHey ji Cattle^ Mood v. Masmm, 14 ; Status and Condition of Slaves.] — Sltwerv is of 
Ch. D. '<63 ; 42^ L. T. 851 ; 28 V \ . E. 9(56— C. A. i j^uc];x a nature that it is incapable of being intro- 
^ An action will not He for a false statement | duced into this country, on vaij reasons, moral or 
disparaging a trader's goods wdiere no special ; political, and can be no farther considereil in this 
damage is proved. The appellant sold the ! tHauitrv than as is supported^ h^' [)o^irive law. 
respondent's “infants’ food,” affixing to the | v. Loffit, 1. 

respondent s -wrappers a label stating that the i AVliere negroes in a state of slavery in a coluny 
appellant’s “food for infants and invalids” was ■ of Spain escaped from their master’s plantariom 
far more nutritious and healthful than, any ' and took refuge and were received on Ixuird a 
other. It was not proved that the statement British ship of war. whilst she was stationed at 
\yas imtriie, or thn,t it had caused any damagu to an island captured 'by his majesty’s arms from 
the plaintiff Held, that no action woidd lie. the United States, in time of war; and after 
II h'ite y.JMIul 64 L. J., Ch. 308 ; [1895] A. C. notice given to the officers commanding on the 
154; 11 E. 141 ; 72 L. T. 334 ; 43 W. E. 353 station, that they were runaway slaves, ?he 
59 J. P. 628 — H. L. (E.) ^ ^ officers carried them to and left them at a British 

See also Hiuinsjw Ilarloio, E. & M. 507 ; 13 colony Held, that an action would not lie in 
L. J., Q. B, 130 ; 5 Q. B. 624 ; 8 Jur. 571. this country by a British subject, who claimed 

the slaves as his property, against the officers for 
Eestraiuiug by lujunctioa.]— The court has harbouringanddetainingsuchnecToes; although, 
no^v jurisdiction to restrain by injunction the by the lex" loci whence tliev escaped, slavery was 
publication of a libel injurious to trade. Thoim^ permitted and tolerated. ^Forhe,s- v. CooJimne, 3 
V. WlUmm, 49 L. J., Ch. 605 ; 44 Ch, D. 861 ; 43 D. & E. 679 ; 2 B. & C. 448 : 2 L. d, (O.S,) K. B. 
L, T. 91 ; 28 W. E. 983. 67 ; 26 E. E. 402. 

Where an action will not lie for defamation an 

injunction will not be granted. White v. Mellin^, Action by,] — No action lies by a slave, coming 
ubi supra. to this country and continuing his service, for 

In a case of trade libel, whether the remedy wages on an implieil contract, Alfred v. Fltz~ 
sought be injunction or damages, special damages j am, es (^Marquis), 3 Esp. 3. 
must be proved. Ih* 

Contract by.]— An infant slave in the West 

Burden of Proof of Falsity of Statement Indies executed an indenture, by which he cove- 

and Mala Fides on Plaintiff.]— Where a plaintiff nanted to serve B. for a. certain term of years as 
brings an action to restrain a defendant from his servant, and B. covenanted to do ‘certain 
issuing notices to the plaintiff’s customers that things on his part ; B. then came to England 
the plaintiff in selling goods is infringing the with the slave ; in an action against A., who had 
defendant’s patent rights, it is for the plaintiff seduced him from the service "of E., A. was not 
to prove that the defendant’s statements are permitted to allege that the contract was void as 
false ; and if no mala tides is proved, and no being made by an Infant and a slave, for the 
damages could be obtained, the court will not court held that the effiect of such a contract 
grant the injunction. If in a judicial proceeding might be the manumission of the slave : and, 
the statements are proved to be false in fact, an consequently, that it was for his own benefft j 
injunction wxTuld be granted against continuing and being for his own benefft, that it was, at 
them, as that would be acting mala ffdes. most, only voidable by the infant himself. Keane 
Burnett v. Tah 45 L. T. 743. v. Boycott^ 2 H. Bl. 511 ; 3 E. E. 494. 

- — Interlocutory Injunction.] — To obtain | Bigjit of Property in.] — Slaves in Antigua 
an interlocutory injunction restraining' the defen- | could not be equitably mortgaged by a deposit of 
dant from issuing circidars,^ Ac., stating the I ^ registered title-deed, containing a schedule of 
wrongful user by the plaintiff upon his manu- | .slaves, if the memorandum accompanying the 
factured articles of labols^ claimed by the^ defen- ^leposit, which is registered, do not contain a list of 
dant, and from tiireatcjiing the plaintiff’s cus- ^he slaves. Borrodaile, Bm ynerfe^ 2 Mont. ■& Ayi*. 
tomers with legal proceedings for selling his Eeversing N. 61, sub nom. 

articles bearing the labels in question, the plain- x Mont. A Ayr. 481 ; 3 Deac. A C. 704. 
tiff must satisfy the court that the statements By xjjc laws of Antigua, slaves were declared 
in the circulars, Ac., complained of are in fact x,o be inheritance and affixed to the inheritance ; 
untrue. The fact that the defendant, having ^nd by 59 G-eo, 3, c, 120, s. 9, no deed or instni- 
commenced actions against the^ plaintiff and his ment coiive-ying any interest in slaves was validy 
customers for iujimctffins restraining the_ wrong- iniless the registered names and descrlx)tious of 
fill user of the labels in question, had not thought slaves were set forth in the instrument or in 
fit to move for interlocutory injunctions, held to . schedule thereof. The bankrupts deposited 
be no grouTul by itself for granting the plaintiff j R. A Co., as security for a loan of money, a 
the injunction sought for. Anderson v. Liel)lg's \ deed of conveyance to the bankrupts of a planta- 
Krfmct of Meat. 69., 45 L, T. 757. tXon and slaves in Antigua, with a written memo- 

See also Cases^ ante. Yob V,, cols. 663-666.^^ randimi accompanying the deposit. The deed 

J . S. contained a schedule of the re<zistered nam^^s and 
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within the order and disposition of the hank- Trading and Trafficking in.] — A foreigner who 
rnpts at the time of their bankruptcy. Ib, is not prohibited from carrying on the slave trade 
A testator resident in Jamaica devised the by the laws of his own country, may, in an English 
rents, issues and profits of his estate, called court of judicature, recover damages which may 
Islington and Cove’s Pen, in that island, to A. have been sustained by him in respect of a 
and B. : — Held, that the estate and the slaves, wrongful seizure by a British subject of a cargo 
mules, cattle and machinery thereon, passed of slaves on board a ship employed by him in 
under this devise. SteiuaH v. Garnett^ 3 Sim. caiTving on the African slave trade. MadrazoY, 
308. B'iZkv, 3 B. & Aid. 353 ; 22 B. B. 422. See Farmer 

The compulsory manumission or sale of slaves v. Legg^ 7 Term Rep. 186. 
effected by the Abolition of Slaveiy Act (3 & 4 An American ship was fitted out in the port of 
Will. 4, c. 73), so impressed slaves with the Liverpool, and sent to the coast of Africa, in 
character of personal estate from the passing of 180(), on a joint adventure for trafficking in 
the act, that the compensation money for slaves slaves. An English ship was sent at the same 
passed under the will of a testator, made after time, by the same parties, with arms and ainmu- 
the passing of the act, and who died before the iiition, to be at the disposal of the supercargo of 
period of manumission had arrived, although the the American ship ; security having been given 
will was not attested so as to pass real estate, to the admiralty that they were to be expended 
Mlehards Y. Att.-Geti,for JamaieaSy on trade on the coast of Africa. On the arrival 

381 ; 13 Jur. 197. of the two ships in the Biver Congo, the arms 

In estimating the compensation due for the and ammunition were transhipped on board the 
loss of sugar estates unduly held under sequestra- American ship, which was thereupon seized by a 
tion for a number of years, and of the actual British privateer, and ultimately condemned as 
produce of which during that time there was no contraband : — Held, that the whole transaction 
■evidence : — Held, that the allowance of lOZ. per was illegal, and that no action for contribution 
.annum for 'each negro on the estate is not a right or account, in regard thereto, could be maintained 
principle to proceed upon. Semble, that the by any of the parties concerned against the 
proper principle to proceed on, under such cir- other. Stewart ‘v. Gihmm, 7 Cl. 6c F. 707. 
■cumstances, would be to ascertain the average British subjects, domiciled in G-reat Britain, 
number of hogvShea<ls of sugar such estates usually being posvsessed of slaves in the Brazils, where 
produced, and to awurd compensation for the the pumhase and holding of slaves are lawful, 
value of that number in each year, after deducting contracted with a Brazilian subject domiciled in 
.a proper sum for the expenses of cultivation. A the Brazils, to sell them to him, to be used and 
■country reconquered from an enemy reverts to employed there. Some of the slaves had been 
the same state that it was in before its conquest, purchased by the English subjects in the Brazils, 
The British inhabitants of a part of the French after 5 Geo. 4, c. 113, but before 6 & 7 Viet, c. 98, 
•dominions which was conquered by the Dutch, for the purpose of being employed ; and these 
and afterwards reconquered by the French, were employed in the working of mines there, of 
ought therefore to have had, after its reconquest, which they w'ere the proprietors ; the rest of the 
the same protection that they were entitled to slaves were tlie offspring of those first mentioned, 
under the treaty of commerce of 1786; and and were in their posse, ssion before the passing of 
were awarded compensation in respect of losses, the last act : — Held, that the contract might be 
.after the reconquest, by sequestration of their enforced here, there being nothing in the statutes 
pi'operty, in contravention of that treaty by to prohibit a contract by a British subject for the 
the French government. Gum, beds Case, 2 sale of slaves lawfully held by him in a foreign 
Ivnapp, 369. country, where the possession and sale of slaves 

are lawful. Saiitos v. IlUdge, 8 0. B. (N.s.) 861 ; 
Compensation under Slavery Abolition Act.] — 29 L. J., C. P. 348 ; 6 Jur, 1348 ; 3 L. T. 
The consignee of a West India estate, even 154 ; 8 W. B. 705 — Ex. Ch. 
though appointed by the court, is not entitled, A naval commander, stationed on the coast of 
•during the continuance of his office, to be paid Africa, with instructions to suppress the slave 
the balance due to him out of the compensation trade, was requested by the governors of Sierra 
money awarded under the act for the abolition Leone to obtain the liberation of two British 
•of slavery. Fargultarson v. Balfour, 8 Sim. 210, subjects, detained as slaves a.t the Gallinas by the 
The consignee of a West India estate, who son of the king of that country, and in effecting 
had, out of his ovnti moneys, made payments on the object to use force, if necessary. He accord- 
.account of an annuity charged on the estate, iiigly proceeded to the Gallinas -vkth an armed 
was held entitled to be reimbursed such pay- force, and having landed at Dombocorro, took 
ments out of compensation money, which had military possession of a barracoon belonging to 
been awarded under the act for the abolition of the plaintiff:, who wars a Spaniard, carrying on 
:slavery. Skaw v. Simpson, 1 Y. & Coll. G. C. the slave trade at the Gallinas. He then com- 
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act_ of the commander Held, first, that the j captain, on the arrival of the ship at San Fran- 
plaintiff had a property in his slaves, and might | cisco, meant to carry his threat into execution : 
maintain trespass for their seizure, the slave trade and, in order to prevent the captain from seiline 
not being piratical by the law of nations, and it him as a slave, he deserted Hekb bad. Edward 
not appearing that Spain had passed any law v. TremUhh, 4 El & BI. 59 ; 24 L. J., Q B. 9 : 
•abolishing the slave trade, pursuant to the treaty 2 C. L. E, 1605; 1 Jur. (N,s.) 110; 2 W. il 
embodied in 6 & 7 Will. 4, c. 6. E-uron v. JDenmati^ 586. 

2 Ex. 167. 

Held, secondly, that the ratification of the 
commander’s act by the ministers of state was 


— — Evidence as to.] — In order to convict 
a party who is charged with having employed 
and loaded a vessel for the purpose of slWe 
trading, it is not necessary to shew that the 
vessel which carried out the goods was intended 
are not i to be used for bringing back slaves in return ; 
but it will be sufficient if there was a slave 

in any way 

engaged in the advancement of the adventure, 
v. Zulueta^ 1 Car. & K. 215. 

Where a party living in Lomlon was charged 
with having chartered a vessel and loaded goods 
on board for the purpose of slave trading : — Held, 
” ' — l^-hag papers found on boar^^ the 

vessel when she was seized in foreign parts, but 
not traced in any way to the knowlklge of such 
^ I , vrere not admissible against him. /&. 

As proceedings under the laws for the sup- 


The provisions of the 5 Geo. 4, c. 113, r ~ 

confined to acts done by British subjects in fur _ 

therance of the slave trade in England or the j adventure, and the vessel was 
British colonies, but apply to acts done by _ ' ' " 

British subjects in furtherance of that trade in j Reg 
places not part of the British dominions. Reg. v. 

Zuhieta. 1 Car. ck K. 215. 

A declaration upon a contract, dated 2r)th 

September, 1834, whereby the plaintiff, in con- j that slave tradim 
■sideration of a sum of money, sold and transferred ' - - 

all right, title and interest in and to the services , 

•and labour of 153 apprenticed labourers, to the party, 

defendant on behalf and to the use of his planta- I ^ _ 

tions, with a warranty of quiet possession of the pression of the slave trade are penal, the offence 
services of such apprenticed labourers, according charged being a criminal offence, the onus pro- 
to law ; and defendant engaged to pay to the bandi is upon the seizors to establish that the 
plaintiff the money by instalments, with interest ; law has been infringed. The Laura, 2 Moore, 
and in case of failure in payment of any of the P. C. (n.s.) 181 ; 6 N. B. 321 ; 13 L. T. 
instalments, the plaintiff should he entitled to 133. 
reclaim, and the services of the ai^prenticed 
labourers should revert to the plaintiff, the de- 
fendant remaining ] ‘ " 


Offences against the slave trade acts, may 
be established by circumstantial evidence ; but 
_ liable for the payment of the circumstances must be such as to satisfy a 
such sums as should be due for the value or hire reasonable mind that the suspicion as to the 
■of the labour during such period as he should character of the vessel is well founded. Ih. 
have received the services of the apprenticed Where articles of merchandise usually em- 
labourers. Breach, nonpayment of two instal- ployed for the purpose of the slave trade, but 
meiits. Plea, that while the apprenticed labourers capable of being employed for lawful commerce, 
were in the service of the defendant, under the are found on board a vessel seized on suspicion 
terms of the sale and agreement, an ordinance of being so employed, it is not sufficient to con- 
was made by the governor of the colony, by which sider merely of what the cargo of the vessel 
it was enacted, that all persons who, on the 1st accused of being implicated in the unlawful trade 
August, 1838, should be holden within British consists, but ail the circumstances of the case 
Guiana as prsedial apprenticed labourers, should, and more especially the locality in which the 
afterthat date, be discharged from the remaining vessel may be found, must be taken into con- 
term of their apprenticeship ; and that during sideration. Ih, 
the time that their services could by law be had 

and received, defendant paid all instalments : — Condemnation of Ships for Trafficking.] — It 
Held, that the declaration was good, and that it is necessary, to justify a condemnation imposing 
was .not to be intended that the contract upon forfeiture and penalties for a breach of the 5 
which it was founded was made concerning Geo. 4, c. 113, that it be shewn as regards the 
•apprentices in England. Mlttelholzer v. Eullar- ship, that she was employed in contravention of 
ton, 6 Q. B. 989 ; 9 Jur. 334 — Ex. Ch. the object of that act, and that she was employed 

with the knowledge of the owner, and as to the 
— — - Desertion by Sailor — Defence that Cap- shippers, that the goods had been shipped by 
tain threatened to sell him as a Slave.] — To an them wilfully and knowingly for the purpose of 
action for work as a seaman, a plea, that the being employed in the slave trade. The Nem- 
■work was done after the passing of the 7 & 8 Viet. Swabey, 317; 11 Moore, P. C. 155; 6 

€. 112, in respect of a voyage from San Francisco W. E. 310. 

to this kingTlom ; and that he, before the time of An Italian merchant ship was seized hj an 
doing the work, had engaged himself to serve as officer (acting nnofficiaEy) in the harbour of 
a seaman on board a British merchant ship, fora Sierra , Leone, under the impression that she, was 
voyage which, during the doing of the work, was a slaver, and had violated the provisions of the 
continuing, and the plaintiff wffiilst such seaman, 5 Geo. 4,c. 113. ' The master applied to the vice- 
deserted. Eeplicatiou, that the plaintiff was a admiralty court of Sierra Leone for the release 
negro ; that negroes are bought and sold as slaves of liis ship, and. for damages and costs- for its 
in d,ivers states of the United States ; that whilst detention Held, vthat. -the seizure of the vessel 
the plaintiff was serving on board the captain was- quite unjustifiable, and that the master ought 
threatened to sell liim as a slave to citizens of to-recover danaages', and. costs for its detention, 
-the' United States ; that San Francisco is situated The Ricardo P, 0. 3 ; 

in one of the United States, to wit, California ; P. 0. 268 ; 312 Jur. (3 !IjS;J-';895 15 E. 236 7 4 
and that the plaintiff had just and reasonable Moore, P. G.. (k.s.)H' 2L 
grounds for believing, and did believe, that the A native. of thor|onian]lsknds purchased axi' 
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SOCIETY— SOLICITOE. 


SOCIETY. 

Buildmg.]-~fe BUILDING' Society. 
Friendly.] — See Feiendly Society. 
Industrial.]— Industeial Society. 
' Land.]— Land Society. , 

■ Loan.]— Feiendly Society.' . 
Literary.] — See Literaey' SOCIETY'.. 


SODOMY. 

See CRIMIKAL LAW. 


SOLICITOR. 

[By JOHN mews.] 

A. ABTICLED CLEBKS. 

I. Persons Contracting, 1380. 

II. Seeyice under Articles, 1380. 

III. Stamping Articles, 1389. 

IV. INEOLMENT AND REGISTRATION OF 

Articles, 1392. 

Y. Assignment and Discharge, 1391. 

VT. Premium-Payment and Return of. 
139 , 0 . 

VII, Restraining Competition with Mas- 
ters, 1396. 

B. ADMISSION, 1397. 

C. BEADMISSION, 1403. 

D. CEBTIFICATE, 1406. 

E. ABTXOLES OF PABTNEBSHIP— 

See Partnership. 

F. G-OODWILL OF BUSINESS — 

Goodwill. 

G. PRIVILEGE. 

I. Personal to Solicitor, 1407. 

II. In Relation to Clients— Discovery 

— Kvidenge. 


' III. Duty and Relations as to Clients. 

a. In Conduct of Actlon.% 1433. 

b. In Peeparation and Custody of I)ocU’> 

ments^ 1435. 

Q. Aeting agmnM Former Client or Bis- 
(losing kis A 

d, Pureliases and Dealings icitlt — See 
, '■■ ;'' ..'FRaUD: ; 

q: In Other Cases, liiO. 


I. LIABILITT OF SOLICITOR. 

I. As Principal to Third Parties, 1442, 

II. To Actions op Tort, 1444. 

III. To Account, 1447. 

IV. When Acting without Authority, 14,50. 

V. To Refund Costs Paid, 1458. 

VI. Improper Proceedings and Miscon- 
duct, 14,59. 

VII. For Negligence, 1467. 

VIII. Joinder op as Party to Actions— 
Practice (Parties). 
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lllill 




SOLICITOR— Clerks, 


M, COUNTRT SOIilCITOB AND liOW 
DOK AaEOT, 1744. 


II. SERVICE UNDER ARTICLES, . 

From what Bate Reckoned.] — The service is 
reckoned as from the date of the esecntion, and 
not from the day of the date of the articles ; con- 
sequently the clerk cannot be admitted till he 
has served five years from the day of the execu- 
tion, Angelj JEx^mie^ 4 Jur. 656. 
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A clerk and M.A. was articled on the 8th of clerk went into fresh articles with the original 
a.y, 1858, for three years “‘from the date attorney, and sex’ved for a period which, with 
tereof ” : — Held, that such service was not the former service, amounted to more than five 
.mpleted until after the 8th of May, 1861, years :—Held, that his service under the first 
rticled Clerli^ In re^ 9 E-. 689. articles could not be coupled ’with his service 

Service for twenty terms (less than five years) under the second articles, and that he was not 
not sufficient ; the five years must be years of entitled to go up for examination. Ausiin. 
rvice noj; years of learning. Mach/y, In re, jiarte, 28 L. T. 121 ; 21 W. R. 890. 

> 1 ^* A gentleman who had taken the degree of 

A 1 A ^acheloF of arts at Cambridge articled himself 
f >r served only 

tided clerk must not onty be^ffiound toi five two months, and abandoned the contract. After 

' f expiration of the three years mentioned in 

list be uriilei wiiUen aitxcles. A Ae the original articles, he was assigned toanother 

'r ^^ttorney, with whom he served two years and 

i .-o w. . , ten months : — Held, that as the original articles 

I he court will not swear in an apprentice who expired previously to the assignment, the 
A been m attoniey s oftice tor five years, wdiere service under the assignment was not a service 
r part of the time he had been upon tiial a^^^^ within the terms of 1 & 2 Geo. 4, c. 48, s. 1. 

^intil attei wards. Jiirivan, In re, Unthanh, Me parte, 2 M. A P. 458 ; 80 R. E. 750. 
ay, A 4 , When a clerk had served tw^o years under his 

Supervision of Master- What Snfacient.l- I'rticles, ancUhen ceased to serve any longer, and 
. deciding whether the service of an articled expired, and he then desired to enter 

;rk has been sufficiently subject to the super- ™ articles, and obtain the previous coii- 

aon of the master, the court will not lay diwn 

,y general rule, but take into consideration the ®otnputed in the periocl of service under such 
culiar circumstances of each particular case, consent, 

mmn. In re. r, B. & S. 341 ; 33 L. J., Q. B. 190 ; however, to him to apply to 

Jiir.(N.s.)9'39: 10 L. T. 337 : 12 W. R. 752. P""® such period computed when he should 

A elk, having been a managing clerk for ““?® 

veral Years previously to entering into articles, Jje>iclM,td, Expaite, 21 L. T. 63t. _ 

.d also a person of mature age, renders the . October 18o6, a son was artided to Ins 
ntrol and supervision of his master less neoes- ^o^thei, an attorney,^ and duly sct'cd foi two 
ry than in the case of a young man just when booming out of health, he was 

tering on the profession. li. recommended by his medical attendants to 

A clerk, having connection of his own, derived 1°“.® active occupation, and his 

im a former master, articled himself toasolioi- aimy 

r, and managed the business introduced bv him iV^ health being ra- 

ider an arrangement with the solicitor that he ?«taWislied, he sold out ot the army, and entered 
ould draw 150?. a year out of the profits, and 

e rest be retained to form the .solic tor’s share "P, ^PP^'?'^' 

II -u. 1 41 j. 1 • V • 1 j. 1 tion was then made that the two years under 

hetk^en t^e original articles might be allk-ed to be 

onmlno- On mi ‘innlip'ifi in hv reckoned as part of the five years’ service under 

coming admitted. On an application bj the fi-ip f |.pc.v, « . Held that the rietqqmountpd 

irk to be admitted to the final examination ‘ 

1-,^ 1 -1^ -4-1 4-1 to a virtual cancellation bv mutual consent ot 

eld, that he had so far complied with the .i^ r.. 

Av^4*4-i /"k-P 4-r\ -i n i*-, 4- /-k \ ^ til© 111 fet A1 fclCiClS ^ clUCi tJlG. C<1S© till01 ©tOl G CJltQ © 

ouirements ot the statute as to service, as to be a c. ^ ^ io i-'U/i 

titled to present himself for WlSiln kj f k'gmkted e 1 

W’ R 340 ’ ’ ’ ' ® 

‘ * An articled clerk was at his own request 

Service with Whom.]— Under 2 Geo. 2, c. 28, assigned, during the articles, to an attorney for 
e clerk must have actually served the five months, at the expiration of which time 

ars ■, and the .statute was not complied with by he return^ to his original master, and continued 
e clerk serving part of the time with another serve him up to the end ot the teim ; HeW, 
torn ev with his master’s consent, and the rest of such period of fifteen months could not be 
e time with his master. IIIU, Ex parte, 1 reckoned as a portion of the five years required 
n-m Rep. 456 ; 4 E. R. 492. bj 6 & 7 Viot. c. p, ss. 6, 12 A<humpx parte, 

WHara a KdAn nTf.v>lAr1 f./t otia nf +,liA 44 L, J,, Q. X». 102 j Xj. R. 10 Q. b. , 8-4 1. 
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of 6 & 7 Viet. c. 73. Williamson, Ex parte, articles with the same master for the residue of 
46 L. J., Ch. 624 ; 4 Ch. D. 581 : 35 L. T. 695. the time neeessaiy to complete the five years’ 

All articled clerk having during his articles service. Be Fivas, Ee parfe, 4 B. & »S. 992 ; 34 

lost a great portion of his time by service to L. J., Q. B. 7 ; 11 Jar. (x.s.) 13, ^ 
other attorneys not under articles, allowed after A clerk having served a ]’>art of his time, was 
the expiration to enter into fresh articles for compelled by illness to relinquish service for 
.such period as would make up the time lost, upwards of a year, at the end of which period, 
Iltujw'imh In re, 1 1 ^X. E. 67, having recovered, he resumed service, and moved 

A clerk served his articles for four years six the court that the pei-iod of his illness sliould be 
months and twenty-four days. He was then reckoiietl as actual service. At the time of the 
absent, either serving in the militia or holding application, the full period of five years from the 
the appointment of a supernumerary surveyor of date of the articles had not expired. The court 
taxes until after tlie expiration of his articles, refused the application, as being premature, 
when he returned to the attorney to whom he Bof/ers, Ex parte, 34 L. J., Q. B. 136 ; 11 Jur. 
bad been articie<l, and served for five months and (N.s.) 504. 

six days, but not under a contract in writing: — When a clerk who had articled himself for 
Held, that the service for tlie latter period was three years was abseiit by reason of illness ftn* 
insufficient ; but he was allowed to enter into sixteen months, and afterwards served thirteen 
fresh articles to complete the five years. Smith, months : — Held, that he could not be examined, 
Ex parte, 1 EL EL 928 : 28 L."j., Q. B. 263 ; and must enter into fresh articles for six months. 

5 Jur. (X.S.) 515 ; 7 W. E. 451. ' Biffhij, Ex parte, 45 L. J., Ch. 692. 

But where the time of the articles had expired, A clerk was articled to his father in April, 
and the service under them had not been com- 1872, for the term of five years, and attended the 
plete, the court refused an application for leave office regulaidy for that time ; but from Michael- 
to enter into fresh articles and to serve under mas, 1875, to Michaelmas, 1876, his father was 
them to complete the service under the original absent from ill-health, and business was prac- 
articles ; overruling thus far. Smith, Ex parte, tically suspended, although the office remained 
supra. Errldle, Ex parte, 4 B. & S. 993; 34 open Held, that he might be allowed to go in 
L. J., Q. B. 136 ; 11 Jur. (N.s.) 503 ; 11 L. T, for his final examination in 1877, but must enter 
625 ; 13 W. E. 290. into fresh articles for a year, and serve under 
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such cases, of the applicant’s family affairs, except The examiners of attorneys rejected a candi* 
where a father has been an attorney, and there date, on the ground of insufficient service, it 
is <langer of the business of the office being lost appearing that while articled, he had acted as 
to the family. Ih. agent to an insurance office, and that the attor- 

Where an applicant to be admitted an attorney ney to whom he was articled was himself acting 
while under articles, by medical advice and with as clerk to another attorney. The latter fact was 
the consent of his master, went to sea, and after disputed. The court refused the motion by the 
a lav>se of five months, entered as a student at candidate to refer the examination to a judge, 
Harvard University, in the United States, where that he might decide upon the qualification, the 
he diligently ])ursued the study of the law for jurisdiction, on an appeal of this kind, being 
seven months, and then returned to the comple- vested in all the judges. Oarr, Mv 3 Q, B. 
tion of his articles, but he served only five years, 447. 

including the period of his absence, the court But the attorney under whom the former service 
allowed him to be examined, in order to be took place having since died, the court ordered 
admitted an attorney. Ums,s*, iih; 2 D. that the clerk should be articled to anotlier attor- 

(x.s.) 692 ; 12 L. J., Q. B. 138 ; 7 Jur. 67. ney for the residue of his term of service, without 

assignment. Jb, 

Agreement to Assign—Not Executed.]— An Where an apprentice to an attorney upon 

articled clerk, upon an agreement that an assign- the death of his master entered the office ot 
merit should be executed, left his master’s service, another attorney for the purpose of completing 
and went into that of his own father, who was his apprenticeship, but before his indentures 
also an attorney. The assignment was not exc- were assigned, a term elapsed ; he was, under 
euted for six months, but during the whole the circumstances, allowed credit for the term 
period he was employed bona fide as clerk by his which had so elapsed before the assignment of the 
father : — Held, that the service under the agree- indentures, and having seiwed twenty clear terms 
inent for the assignment was a service within inclusive of that terra, was admitted an attorney 
•6 & 7 Viet. c. 73, s. 3, and that, having duly of this court. (7Brh/i, I/i re, 1 Ir. Eq. K. 480. 
served the residue of the term, he was entitled to 

admission. Brution, Ex parte, 23 L. J., Q. B. Graduates of Universities,] — In order to 
290 ; 18 Jur. 5S0 ; 2 W. E. 456. enable a graduate of the universities nametl in 

A clerk, duly articled, served a portion of his s. 7 of G & 7 Viet. c. 73, to be admitted an attor- 
time with his master ; it was then agreed that he ney after three years’ service, he must have 
should be assigned to another attorney for the taken his degree before being bound by articles, 
residue of his term. On this understanding the Bradford, Ex parte, 1 El. & EL 417: 28 L. J., 
clerk left his first master, and went into the Q. B. 138 ; 5 Jur. (N.s.) 648 ; 7 W. E. 188, See 
service of the second master. From circum- E. C., 1 L. T. 61. 

stances over which the clerk had no control, the E clei'k after four years' service went to the 
assignment to the second master was not executed university, and remained until he had obtained 
for about eight weeks after his entering the second the degree of B.A. In the meantime his articles 
master’s service. The clerk served under the expirecl, but on application to the court he was 
assignment for the residue of the term : — Held, allowed to enter into fresh articles, quantum 
that the interval between entering the second valeat. Gardner^ Ex parte, 8 L. T. 315. 
master’s service and the execution of the assign- A member of the university of Edinburgh, 
merit could not be reckoned as service under who has not taken the degree of M.A., but has 
the articles within 6 & 7 Viet. c. 73, s. 12. been enrolled on the general council by virtue of 
JBirrhon, Ex parte, 44L. J., Q. B. 103 ; 23W. R. 21 & 22 Viet. c. 83, s. 6, is not entitled to be 
635. ' admitted an attorney after three years’ service 
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appointed a deputy to discharge the duties ; 
but on three occasions he attended, with his 
principars consent, courts of the manor to admit 
tenants and take surrenders, with the view of 
becoming acquainted with the duties of steward 
of the manor in which he and his family were 
interested : — Held, that the service was, under 
these peculiar circumstan ces, s ufficient. Pe_pi)eT- 
corn^ Ex ‘paTtc^ 1 H. & R. 487 ; 35 L. J., 0. P. 
239: L. R. 1 C. P. 473 : 12 Jur. (N.s.) 761 ; 14 
L. T. 252 ; 14 W. R. 693. 

An apprentice to an attorney who, during the 
period of his apprenticeship, tilled the office of a 
salaried clerk in the office of one of the six clerks 
of the court of chancery : — Held, notwithstand- 
ing, to be entitled to be admitted a solicitor of 
the court. Lijoiu^ In 1 Hr. & Wal. 327 ; 1 
Ir. Eq. R. 267. 


articled his son speculatively, but with the 
intention of ultimately stamping and inrolling 
the articles. The treasury having directed the 
commissioners of inland revenue to stamp the 
articles upon payment of the duty and penalty, 
and the articles having been stamped accord- 
ingly : — Held, that they might be inrolled, and 
the service under them computed from the date 
of their execution. Herbert^ Ex parte, 1 B. & S. 
S25 ; 31 L. J., Q. B. 33 ; 8 Jur. Cs.s.) 615 ; 5 L. T. 
579; low. B. 211. 

Accident — Unforeseen Occurrence.] — 

Where the delay had been caused by some acci- 
dental omission, and by the closing of the office 
on a holiday, the court allowed the time to run 
from the day of execution. Appleton, In re, 11 


W. R. 35, 

The court will only permit articles of clerk- 
ship to be inrolled nunc pro tunc, and the 
service thereunder to be computed from the date 
of their execution (the duty and penalty under 
19 & 20 Viet. c. 81, s. 3, being paid), %vhere the 
omission to stamp them at the proper time has 
been the result of some accident or unforeseen 
circumstance. The mere disappointment of some 
vague hope or expectation of obtaining the 
means of paying the duty in time will not be 
received as an excuse for a con-compliance with 
the statute. Earmlle, Ex parte, 36 L. J., 0. F. 
133; L. R. 2 C. P. 244; 15 L. T. 537; 15 W. R. 352. 

The court will only allow articles to be 
enrolled nunc pro tunc, and the service under 
them to be reckoned as from their date wdien 
the omission to stamp has been the result of 
some unforeseen and special occurrence. But 
the mere promise of a brother to pay the stamp 
duty out of a legacy is insufficient. Bryan, Ex 
32 L. T. 568. 

The mere failure to obtain payment of a debt 
due to the clerk at the time of his entering into 
articles, so as to enable him to pay the stamp 
duty and inrol the articles and affidavit within 
' the time limited by the statute, is not such a 
disappointment of a reasonable expectation that 
he would be prepared with the money in the 
time as will induce the court to allow the 
articles to be inrolled nunc pro tunc. Banyard, 
Ex parte, 441.. J., C.P. 305 ; L. R. 10 C. P. 638 ; 
32L. T. 729. 

The court will allow" the service under articles 
to be computed from their date, notwithstanding 
the stamp duty thereon has not been paid within 
the proper period, provided the failure to pay it 
has arisen from some unforeseen circumstance 
over wrhich the clmk had no control. Therefore, 
where the failure has arisen from the non- 


HI. STAMPINH ARTICLES. 

Service under Unstamped Articles — When 
Computed from.]— Where articles have not been 
stamped within the required time, and are 
stamped afterwards, on payment of the penalty, 
the court, both for the purpose of protecting the 
revenue, and for ensuring the respectability of 
those who are to become attorneys, should, 
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the service to count from the time of the execu^ 
tion, where the articles have been stamped after 
the six months on payment of a penalty, unless 
the delay in payment of the duty is satisfactorily 
accounted for. '^EdicarfU, E.p parte, 32 L. J., C. f. 
213 ; 10 Jur. (2s .S.) 17 ; 8 L. T. 360 ; 1 1 W, K. 754. 

Articles Stamped for County Palatine of Lan- 
caster.] — The court will (in the absence of 
special reasons to the contrary) allow service 
under articles stamjjed for the county palatine 
of Lancaster to count as service, if the articles 
are afterwards stamped for service hei'e. I/of/a, 
Ex parte, 11 L. T. 598 ; 13 W. R. 315. 

Stamping a Condition precedent to applying 
for Inrolment nunc pro tunc.] — To entitle a 
clerk, whose articles, through excusable omivSsion, 
have not been inrolled, to apply to the court to 
have them inrolled nunc pro tunc, he must have 
had them properly stamped and have paid the 
penalty (if any), and until this is done the court 
will not make any order upon the subject. 
Sewell, Ex parte, 8 L. T. 331 ; 11 W. R.‘673. 
S. P,, Williams, Ex parte, 26 L. J., Q. B. 167 ; 3 
Jur. (N.s.) 160 ; 5 W. R. 376. 

— - Kotice to Incorporated Law Society.] — 

Before granting an application that the servi(‘.e 
of a clerk under unstamped articles may be com- 
puted from their date, and not from the time of 
inrolment, the court will require notice of the 
application to be given to the Incorporated Law 
Society, in order that an opportunity may be 
afforded of investigating the truth of the state- 
ments upon which the application is founded. 
Blades, Ex parte, 44 L. J., C. P.115; 32 L. T. 33 : 
23 W. R. 312. 


stamped articles of clerkship to be reckoned 
from their date, where the omission to pay the 
duty at the proper time was the result of an 
emergency which maj" be justly inferred to have 
been unforeseen bv the par tv. Bredeii, In re, 
12 C. B. (:sys.) 351 ; 31 L. J., G. P. 321 ; 9 
(N.S.) 176 ; 6 L. T. 494 *, contra, in Q. B., 2 B. ifc S. 
649 ; 31 L. J., Q. B. 184 ; 8 Jur. (N.S.) 937 ; 6 


Mistake in the Law.] — An articled clerk 

applied to stamp his articles within six months 
of execution, being misled by the words of the 
Stamp Act, iS79, s. 43, but the inland revenue 
board refused to affix the stamp except upon 
payment of a })enalty. The clerk subsequently 
paid the penalty and the duty, but, in conse- 
quence of his mistake in the law, he was 
prevented from iFiroiling the articles within the 
requisite time. The court allowed the service to 
be reckoned from the date of the articles instead 
of from the day of filine: the affidavit required 
with the inrolment. Jlayward, Ex parte, 29 
L. T. 422. 


him to follow the profession, the court refused to. 
interfere and allow the service to be computed 
from the date of the articles, although there did 
not appear to be aiiy improper motive for the 
delay. Welch, Ex jiarte, 27 L. J., Q. B. 213 ; 3 
Jur. (N.s.) 1218 ; 6 W. R. 64. 

Absence of Means.] — R. entered into 

articles on tiie luth January, 1871, His father, 
being advised that the articles could be stamped 
and inrolled within six months from their exe- 
cution, did not pay the stamp duty immediatelj'. 
Before the end of the six months he suffered 
heavy losses in his business and became unable 
to pay the stamp duty till January, 1874, when 
they were stamped, The clerk had served the 
whole time and had no means of his own to pay 
the stamp. An application to allow, under these 
circumstances, the articles to count from the 
date of their execution was refused. Moth, Ex 
parte, 29 L. T. 885 : 22 W. R. 329. 

Articles, the service under which has been 
fully completed, but where payment of the 
stamp duty was not made at the date of the 
execution, nor at any time afterwards during 
the service, such nonpayment clearly to the ' 
satisfaction of the court, aiising, not from a pre- i 


IV. INROLMENT AND REGISTRATION 
OF ARTICLES. 

Duty of Solicitor.]— Under the Attorneys and 
Solicitors Act, 6 & 7 Viet. c. 73, s, 8, it is the 
duty of an attorney to inrol the articles of his 
articled clerk, and where he had omitted to do so 
the court dismissed a claim to foreclose a mort- 
gage, given to secure the premium. Dnfaur v. 
Slgel, 4 De G. M. & G.,20 ; 22 L. J., Gh. 678. 

Nunc pro tunc~No Default on Bart of Appli- 
cant.] — VTiere, through the neglect of a clerk of 
an agent, explained and accounted for, no neglect 
for default being imputable to the applicant, the 
articles were not filed at the time of execution, 
the court allowed them to take effect from their 
dare. JIarrh, In re, 11 W. R, 36. 

vSo, where articles were, by a mere slip, not 
filed within six months, the court relieved the 
clerk from the effect of the error. lUlett, In re, 
30 Beav. 629. 

The affidavit of the due execution of articles 
conceived yjlan to watt and see how the clerk ^^sd within six tnonths of their execution by 
articled, might turn out-, but from the absence of tke clerk, but not within six months of their exc- 
means to defray the expense of duty, may be ^^I'^tion by his master.: — Held, -that it was filed 
made valid, and the setwice reckoned from the within due time. Zeg/It, Ex parte, S Jur. (N.s.) 
date of the execution, on payment of the stamp 

duty and penalty./' BuJmp, Ex paMe, 9 C. B. was articled to an attorney, and served two 
’(N.S*) 150 ; SO L. J., 0., Pv,48-rV'Jur._(N.Sw)2i3,; yea'll} when_ he was assigned* over to his own 
'3 L, T. 323. See EarvUle^' Ex and other f^-ther, an attorney. His father’s memory became 
cases, supra. . ■ ;> '-fV/ ^ impaired, and-.he died within six months of the 

P a’" ' " '' assignment, never having made the affidavit. 

■ '-—--Delay must he Aeedrated.;.for.]-^The. The court , permitted the assignment to Be 
^ourt Will not ord^^ ■■hirolled, updn , satisfactory evidence being giyen 
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of the facts which should have been contained in the court allowed a verified ■ copy, to be inrolled 
the affidavit. Le(\ Ex parte, 8 W. E. odl. and an affidavit of execution tabe filed, although 

Articles allowed to be enrolled nunc pro tunc more than the time allowed had elapsed since 
when the delay arose from an irregularity in the execution. JBriggs, Ex parte, I D. & L, 04, 
affidavit for which the clerk was not responsible. A counterpart of articles was not allowed to 
Zee, Z]x parte, 5 W. E. 20. be registered nunc pro tunc, thouffii it a]ipeared 

Or where the delay arose from the act of from an entry in the handwriting of a [jerson 
the court in not answering an application, who had left England that he liad attended the 
William,s', Ex parte, H W. R. 5.59. ^ iriRilmeiit of the articles and had paid the fee, 

Or where the clerk was ignorant of the fact there being no such entry of the inrolment in 
that the articles had not been stamped. Hand, the books of the proper* officer. Pllqrim, Ex 
Ex parte, 5 W. R. 087. Ih. 622. 8. Ik, Fenton, parte, 1 B. k C. 264 ; 2 D. & R. 429 : 1 L. J. (O.S.) 

Ex parte, 7 W, R. 160. K. B. 114. 

Inadvertence of Clerk.] — Where an Searching Books of Inrolment.]— A person has 

assignment of articles had not been registered no right to search the book of affidavits, kept in 
within the prescribed time, the court refused pursuance of 6 & 7 Viet. c. 78, s. 11, more than 
pernussion to register such assignment nunc pro once in a day without fee ; and for taking copies 
tunc, although it was sworn that the omission of entries therein, a fee of Gd, is due. Ileming, 
had occurred through inadvertence, and that the Ex parte, 9 Jur. 900. 
last indemnity act omitted the provision in 

former acts curing such omissions. Cunmngliain, Unstamped Articles .] — See ante, coL 1389. 

Ex parte, 8 Jnr. 405. See 7 <Sc 8 Viet. c. 86, ss. 

•, 

A clerk having inadvertently omitted to iurol V. ASSIGNMENT AND DISCHARGE, 
the assignment of his articles within the period 

prescribed, the court directed the service under Where Master Absconds, or is Convicted of 
the assignment to be computed from the date of i ^'elony.] — Where an attorney lias absconded, his 
its execution, instead of the period of its irirol- clerk may obtain a discharge from his articles, 
ment. CAvmhufluini, Ex paxte, 9 Jur. 109. and further articles may be inrolled without an 

An articled clerk had neglected to file the assignment of the original articles. Hancoeh, 
necessary affidavit within six months : but the Ex parte, 2 D. (N.s.) 54 ; 15 Jur. 949 ; Cartmel, 
omission had arisen from inadvertence only : — Ex parte, 6 Jur. 950. 

Held, that this was not a sufficient ground for So, where a party was articled to an attorney, 
relieving him. Ee/mn, In re, 10 Beaf 435. who was subsequently convicted of forgery and 
Service allowed to be reckoned from the date sentenced to transportation for life, the court 
of the articles vN'here. bv mistake as to the date of granted a rule absolute in the first instance to 
the articles, the affidavit was filed too late, discharge the clerk from his articles. A-non,, 
Ellh, Ex parte, 3 L. T. 268. S. V,, Pettit, Li re, 8 Jur. 848. 

2 W. 11.417, Where a clerk is articled to a master who 

Inrolment nunc pro tunc not allowed when absconds and sails for Amciica, previously 
the clerk finding after three years’ service that making an assignment of his property, and of 
the articles had not been stainped, was called to tbe articles of the applicant to another attorney, 
the bar and applied forty years after the execution bis town agent, the court, though it will grant a 
of the articles. Parlier, Ex parte, 8 W. R. 460. I'ule to show cause why the applicant should not 
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father, as well as the attorney, joins with him in Promissory Kote for Premium not to he- 
an application to vacate the articles, the court Negotiated.] —Where an attorney received a 
%vill grant the motion. Anon,^ 3 Jur. 652. promissory note from the father of a clerk articled 

to him, as his fee for taking him, on an under- 
taking that the note should not be negotiated 
VI. I'REMIUM— PAYMENT AND EETDRNiWitil the expiration of a cortaiu period, and he 

i negotiated it contrary to his undertaking, the 
I court compelled him to take it up. Gardner^ 
Kefusal of Solicitor to take hack Bnnaway ; Me parte, 2 D. F. C. 520. 

Clerk.] — The court ordered an attorney, who had I ^ . 

refused to take back an apprentice who had run I Advance to Son.]-A premium paid on the 

awiiy from his service, on the ground of miscon- j being articled to an attorney 

duct, and with wliom a premium had been given, solicitor is an advance to the son, within 
to return to the parents of such apprentice aj^be meaning ot^ the statute^ ot distributions, 
part of such premium. Pranlterd, Mx parte, j diiujd v. Jhajd, ,1b L. J., Cli. Si i ; L. h. 4 Eq. 30o ; 

3 B. & AM. 257. 16 L. T. (i«0 ; 15 W. E. 1071. 
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and should not accept or undertake any other admission described the parties by such second 
agency or appointment (except such as he then Christian -name, the court allowed the admission^ 
held) without E.’s consent ; and, in case the on having an affidavit of the identity of the 
engagement with him should be put an end to parties. Crofts^ Ex ;paHe^ 5 IST. &; M. 58 ; 1 
or determined, should not continue to act as Har. & W. 375 ; 4 L. J., K. B. 204. 
agent to 0. E. afterwards gave ?, three So where the clerk’s christian-nanie has been 
months' notice to leave his office, and thus put incorrectly stated, the court will allow the notice 
an end to his engagement. At the expiration to be corrected. Ex ^arte^ 7 D. lb 0. 

of that time P. resigned his appointment as 605; 2W. W. &H. 44. 

agent to 0., but he subsequently resumed it, and Where the notice of admission was given with 

he obtained the office of clerk to the magistrates, a view to admission in Easter term, but by mis- 

aiid other offices. On motion oii behalf of E., take the name of the person with whom he resided 
tlie court graijted an injunction to restrain P. was inserted instead of the name of the party to 
from acting as agent to 0., as clerk to themagis- whom he was articled, the court, on an affidavit 
trates, and from otherwise violating the stipula- of the mistake, and denying any intention to 
tions of the bond. Edmonds v. Pleios^ 6 Jur. evade the inquiry, ailowmd him to be admitted 
(N.s.) 1091 ; 3 L. T. 145, on the same notice on the last day of Trinity 

« T • term. Clanhe, In re, k. M., : 3 A. & E. 

Construction — “Client” — Country Solici- 72 • 1 h. & W. 141 • 4 L. J. K. B. 155. 

tor and London Agent.] — A country solicitor is the ’ ‘ * ’ ...... 

“client” of his London agent within the meaning to Service of Articles.]— A notice 

of a covenant not to transact business with any erroneously stated that the clerk had served his 
person who has been a client of the London agent, time with B., when in fact he had been originally 
lield^^.J^wrrows, 61 L. J., Ch. 448 ; [1892] 2 Ch. articled to B.’s partner, with whom he served 
413 ; 67 L. T. 183 ; 40 W. R. 620. three years, and on whose death he was assigned 

No Contraet.]-A clerk to a solicitor, com- P St 

menoiug practice for himself, not to be restrained ipa’. o'ju ^^84'^ ■ • • “ > ■ ■ 

from acting as solicitor for parties against whom ' ’ 

his master was employed, npou general allegations ^3 Sesidence.l-An amend- 

ot his having_ ni his iormer service acquired ^ ^alnission of an 

P P ^ attoi-ney by inserting his place of residence, 

of his master. v. /hny, Jac. 800 ; 23 3 A. & E. 74. 

K. li, b9. 

A solicitor’s clerk, employed at a yearly salary, intentionalOmissionof Notice.]— If an articled 

and who was allowed at the same time to keep ^lerk intentionally omits to give the notice and 
ins name up at a separate house in the same entries to be made as required by Reg. 

town as his eniployer find to practise for himself, 1853, r, 5, for the proper period before 

having had disputes with his employer, suddenly which he proposes to be admitted, the 

left him w.ithout notice, and set up entirely for assist him by allowing such notice 

himself at the house he had been in the habit given and entries made ■subseqvJenth^ 

of using as his office. A motion to restrain Cnmherland, Ex parte, 44 L. J.,Q. B. 73 ; L. R. 
him from so practising -vvas, under the cncum- ^ 13S 23 W. R. 180. ’ 

stances, refused. Shepherd v. A ere, 22 W . R. 72o. 

Articles under which A had served his clerk- ^ ^3 ,,3 Eelared.]- 

sh.p to an attorn^ contamed a Under special circumstances the court allowed, an 

should not practise within a certain d strict ; and j examination, 

also a covoimnt on the part of his father, that A. ^ 3^^ 

should, within a month after he came of ag^ J ^,3 3^, 

execute a bond in a specifie.1 penalty to sociiw giving thi notices three days 

his tiiltilnient of the proviso. A., who was an commenciment as required by Beg. 

infant at the time of the e.xeoution of the article-s ^ ^ 4^ 

served under them for three years after be ^ j ^ p ^ ^ ’ 

attained his full agm, but was never called on •_4-’ •*/, has Wn^preventeil by illness 

to execute any bonds ; and with a knowledge ot admitted as an attorney on the last 

t, he purport of the articles completed his clerk- 3, ^ ^ =3 pumuant to the notices, will be 

ship, and attcrwanls began to practise as an allowed to be admitted the next term. n<m,pw>t, 
attorney witlim the distort from winch the I W. W. & H. 33 ; 2 Jur. 34. 

aitioles puipoited to exoludo limn A otiin fo a person who cannot be admitted in the 

an injuncnon to restrain him from praeteing given notice, on account 

withm the district was refused wit 1 costs. Capa 

V. Mutton, 2 Russ, 3o7 ; 26 R. R. 102. /lAofVi nf wlaHva nnn-nni’. hp thpi 
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iven amended -aiid treated as 
order for his adinissiori in 
was granted. Saffert/, In 


notices already g 
fresh notices, in 
Michaelmas term, 
11 W. E. 779. 


that, on the second day of Michaelmas term, an 
offer <if paitnership from- the London agents of 
the hrm to which he was articled had been made, 
provi<]ed he eo old get admitted by the last day of 
that term, the court, on motion on the fourth day 
of Michaelmas term, ordered that, on his giving 
fresh notices, referring to the fomier notices an<l 
the present rule, he slTould be examined, and, if 
of abilitv, admitted the last day (d* that term, 
parti\ 3 13. L. 548 ; 15 L. J.,Q. B. 
*11 ; 9 .Tur. 912, 

The court allrAved an attorney to be admitted 
w'ithont a term's notice, when it was sworn that 
he ha(i. since tlie time at which such notice could 
have been given, received an advantageous offer 
of partnershi}'), which he would be unable to 
accept, unless the application should be granted. 
IJsfroitrt. In re, 8 Jur. 985. 

Where it appeared that an articled clerk gave, 
three days before Easter term, the requisite 
notices for admission in Trinity term ; that he 
was examined in Trinity term ; then obtained 
a certiffcate of fitness, and immediately after- 
wards accepted the situation of a clerk to a firm 
of attorneys : and believing that he might be 
admitted in the ensuing Michaelmas term with- 
out fresh notices, faile<i to be admitted in Trinity 
term, the court, on a motion being made early 
in i^licliuelmas term, allowed him to give the 
requisite notices for admission on the last day 
•of Michaelmas term. rdiiU, In re, 8 Jur. 1007. 

Where an applicant had been examined in 
Michaelmas term, 1810, and obtained his certifi- 
cate. and before the oxjjiration of that term was 
entered of the Middle Temple as a law student, 
and with a view of being called to the bar, and 
immediately afterwards became the pupil of a 
conveyancer, with whom he .remained twelve 
months, and subsequently of an equity draughts- 
man, with whom he remained eighteen months ; 
and a proposition was then made to him to enter 
a London firm of attorneys as junior partner 
from tlie 1st of January, 1811 : the court under 
the ciremnstances, and as there had been a con- 
tinued application to legal studies, allowed the 
ap})licant, on tlie 20tli of November, to give 
notice of his intention to apply for admission on 
the first rlavof Hilary term, Gnterls, Rr -parte, 
1 Jur. 


Certificate of Fitness.] -—Where 


an articled 

clerk had been examined, and had obtained his 
certificateof fitness from the examiners in Trinity 
term. 1811, and did not take any fui-tlier steps 
to procure his admission as an attorney, and did 
nor, within the next temi, apply for an extension 
of tdic time during which his certificate should 
run, the court, in Michaelmas term, 1842. held 
that the operation of the certificate had ceased 
and refuse* I to make an order for its renewal, 
Bromletp E>r parte, 2 D. (N.8.) 888 ; 12 L. J., 
Q. B. 98 : 6 Jur. 995. 

The court has not power to extend the time 
during which the certificate of examination for 
admission to jiractise as an attorney should be in 
force ; the extension must be by order of a judge. 
Young e. E,e parte, 13 Q. B. 668. 

Where a party applied to the court for such 
extension after the time had expired, alleging 
that he had two years ago given the usual 
notices for admission and passed his examina- 
tion, but had then gone abroad on account of 
ill-health : that the time had elapsed while he 
was abroad and detained by continued illness ; 
that, befoj’e leaving England, he had been 
unacquainted with the necessity for enlarging 
the time, and, therefore, made no application for 
the purpose ; and that he was negotiating for 
reception into a partnership, but the negotiation 
might be frustrated if his admission were 
delayed : the court, on the last day of term, 
allowed him to give notice and be examined for 
the puiqjose of admissiorx during the next term, 
Ih. 

Although a person desirous of being admitted 
an attorney has already passed one examination, 
but failed to obtain his certificate from the 
examiners, he must give a fresh term’s notice to 
the examiners if he intends- to apply again to be 
examined. ' Ilcurtf, A parte, IP. & D. 71 ; 
8 A. k E. 715 ; 1 W. W. & H. 585 ; 8 L. J., Q. B. 
12 ; 2 Jur. 920. 


A cim-K, wno, as^ins articles expired on the bo where, in consequence of his master 
^8i‘d of August, 1868, was entitled to be exa- absconding, the clerk was unable to procure 
mined in Trinity term, erroneously construed '28 his articles, he was admitted without their 
.& 21 YIet, c. 127, in connection mth the rules, as production. YicholU, parte. 2 1). (N.s.) 
entitling him to be admitted ' during Trinity 423. 

term ; and, as required by, the rules,; three duys Where articles expired on the 1st of June, and 
at least before Easter .term, gave and entered the time at which they ought to have been 
the notices required for that purpose. Having, deposited at the hall of the Law Society had 
<iurmgTiluity term, been examined and obtained ended on the BOth of May, and the day of 
his certificate, amr discoyereiL that he’ was ,,not examination was the 5th of June, the court, on the 
entitled to be admlttcnl till Michaelmas. term, as 2ntl of June, ordered the articles to be received, 
•it wm too late for him give and;, bn ter fresh Cgopea^IJaf parte., 5 P. P, C. 70S ; W. Wv k D. 
notices, -an app|ication‘;:hy;/|ffih;ytb\ t|i& S18, ' ^ ■ 

’ r • I 'V- . 

‘V r -V'. ' .‘“A., 
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y Answers to Questions.]— Where the Semble, that a judge has not jwwer 
the part of a clerk, in sending in the term to - admit an attorney, except wher 
has been caused by the unexpected power is expressly given by statute.^ Stet 
f the attorney, with\vhom the articles parte^ 33 Ti. J., Q. B. 326 ; 10 Jur. (K.S.) 


producing the usual testimonials from him as to euiu t ui 

Lbico. Cavr, E.. 1 D. (N.s.) 5(i5 ; 6 Jur. before a master m chancery, hmaui, E-oyarte, 

™ /.I 1 ^*11 V -pav T7vaY«iTta In lufeiior Courts.1— Attomcys of thc supcrior 

i,? ool'-ts are entitled, by virtue of 6 & 7 Viet. c. 73, 

tion.]— 1 he court will, nndci special ci^un ailniitted to inferior coiirt.s of law. 

stances where a clerk proposes to pi actiseabioacl j \ n/i/mrA v Tifin 13 O B 1 • 17 L J 
only, .allow him to be exainined before the 5"'^ 
expiration of his articles. Twynani, E,ti parte, 4- - ’ • > ’ 

8 D. P. C. 203: 3 Jur, 1124. Fulcher, Counties Palatine.] — An application to* 

Me parte, 8 D. P. C. 614 ; 4 Jur. 435. ^ admit and inrol an attorney of the courts of the 

The examiners ought not to refuse to examine palatine of Durham, under 6 & 7 Viet, 

a clerk on the ground that there is a doubt p to ^ attorney of the superior courts 

the validity of his service under his articles, Westminster, may be. made in court. Fatriali.,, 
Mantermnn, Ex paxte, 6 8cott, 782 ; 7 D. P. 0. imytc^ 1 D. & L. 696 ; 13 L. J., Q. B. 90 ; 7 
156 ; 5 Bing. (N.C.) 70 ; 8 L. J., C. P. 24. S. P., 

Smithers, Lire, 1 Arn. 423 ; Eehh, Iare, 3 Jur. 24. Articles entered into with an attorney of the 
The Law Society has been in the habit of common pleas of the duchy of Lancaster, who 
examining articled clerks in the term in which also an attorne}^ of the queen’s bench, and 
their articles expire, even though they expire on ^yhich were inadvertently stamped with the 60L 
a day subsequent to that on which the exaraina- g^amp requii-ed in order to entitle an attorney to- 
tion is held, A. entered into articles of clerkship, pj-actise in the common pleas of the duchy of 
which expired two daj^s after the last day of term. Lancaster, instead of the 80Z. stamp required to 
On an application for a rule directing the e^^title him to admission to practise in the courts, 
examiners to admit him to be examined, on the Westminster Hall, were allowed to be inrolled 
ground that the attorney to whom he was payment of the extra 20Z., on an affidavit that 
articled was compelled by ill-health to take a the omission wms not made with the intention of 
partner at once, and was desirous of taking A. evading the extra duty. 11 W. B, 

into partnership, the court directed him to be 

examined de bene esse. Thomas, Ex yiarte, 2 ^ person admitted an attorney of the court of 

L, T. 352 ; 8 W. R. 522. the eoniity palatine of Durham before 23 & 24 

^ „ . J 1 Viet. c. 127, was entitled to be admitted an 

Service entitling Clerk to he Examined.] bee tpe queen’s bench without giving a, 

ante, col. 1384. term’s notice. Watson, Ex 2 )eerte, 30 L. J., Q. B. 

Admission of Infants.]— The court will not ^ 

aamitaninfantasan. }. puniose of being admitted in the common pleas 

'V A 'Tt P y 9 V,fi ■’ of the county palatine of Lancaster, and before, 

Fxcept periiaps'in very urgent circumstances, those .articles expii-ed resolved to be artmitted an 
i.xccpr pciiiips in vvij- „ attorney of the court of queen’s bench, and. 

■ l'2^ thereupL paid the higher duty; the court, 

Rnt where he has served the full period of five being satisfied that ho had acted bona fide, per- 

after the term, he may be examined for the pur- he ^on^mted. lEm, Ex pautc, 11 L. i. oJb , 

pose of being admitted the follo^ying term. 13 V . R. Jlo. 

TcUs, Ex parte, 9 D. P. C, L51 ; 1 P. | Changing iTame on Roll after Admission.] — 

4 Jur. 1014. S. Upon the application of a solicitor who had 

D. P. 0. 616 ; 10 L, J., Q. B. 361 ; o Jur. n2, a-gsumed the name of , Chamberlain in addition to 
Pprlftd rtf Clprkshit) exuiring in Vacation.] — his, own, the court, being satisfied with the 
wLe a clerk was .arricled on the 31st .Januaiy, reasons, 

18.57, to servo “for five years next ensuing tp to>e “^<1® V * ^ ' d 22 ■ if 

date thereof” ;-Held, that he could not Sx parU ^ Beav. 34o,; 22 L. J., ,Ch. 22, 17 

admitted on the 31st January, 1862, but might had rthaTicyprl his name bv 

he rnndcr s 12 of 23 & 24 Viet. c. 127) by a Where ait attorney had changed hp name oy 

?ud£ on tte foiling day Mils, /« -,^5 Z 1’. royal y™;the^,.cour^^^^^^^^ 


amended by substituting the uew mme for the- 
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' ; testimoBY of trustworthy persons (especially 
■ I members of the profession) that his conduct and 
; character had been iinimpeached and imim- 
‘ ! peachable in the meantime : but afterwards 
' : dispensed with this requirement on his showing 
' I that he could not obtain such testimony in con- 
sequence of Ms having lived during that peiiod 
, in complete retirement, Ib, 

Practice on— Affidavits.] — Afterwards, 

upon renewal of the application, supported by 
I affidavits that he ha<l lived a secluded life with 
; his family since he was disbarred, and was, there- 
’ ft>re, unable to furnish the required affidavits, 
i but furnished a list of his different abodes, and 
I the <lates of his residence at each (such affidavits 
l‘ being tiled two months previously to the renewed 
j a})plieatioii), the court ordered'his readmission 
; witliout examination. Pi/ke, In re, 84 L J 
jQ. B. 220 ; 11 Jur. (n.S.) 860. 

; When Examination will be Eequired.] — A 
'Solicitor who did not take out a certificate for 
; eleven years on account of ill health, but kept 
, up his legal studies and pursuits, was allowed to 
i renew his certificate without examination. Elton, 

I In re, 37 L. J., Ch. 482 ; 17 L. T. 487 ; 16 W. li 
I 328. 

j Where an attorney, admitted in 1823, had 
' ceased in 1832 to take out his certificate in con- 
sequence of his becoming a farmer and gi*azier, 
the court would not allow him to be readmitted 
in 1844 without an examination. Erau, Ejo 
parte, 2 D. & L. 9 ; 13 L. J., Q. B. 240 ; 8' Jur. 


• le 'v^as kriown by the name ot An attoi-ney had been admitted thirty-nine 

I)., and that the memmandum urns years ago, but had not practised, and had, in the 
r ^ ^J^B-ermediate time, and till the period of the 

■Ix-Axo 1 ’• r acted as a magistrate and commis- 

1 FF i to readmit him, but 

} com t, and not to a pidgc at allowed him to be re-examined, and to give his 

AnAttorney, Er parte, 11 W. E. 780. i notices for the term next ensuing. 

Rr parte, 2 1). & L. 9 ; 13 L. J., Q. B. 240 ; 8 
C. BEABMISSIOjN-. Jur. 621. 

^ solicitor, who had ceased to take out his. 

,uek off at his own Request.]— certificate in 1853, with the intention of being 
n* ot course to restore to the roll an called to the bar, which he had abandoned, was 
10 has teem struck off at his own allowed to renew his certificate without under- 
no opposition IS made by the Law going an examination in 1863. Sewell, In re 

• notice served on it. Wahh, In re, 32 Beav. 475. ’ 

t 1 r . , attorney who has ceased to practise for 

Fdr. Struck off the j twelve years must pass his examination in the 

p Ip. "^vas irndmitted^ at the | regular way before ho will be permitted to renew 

t fifteen years, without paying any j his certificate. Amm„ 16 Jur. 222. 
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solicitor for thirty-nine, years will not be re- 
admitted without re-examination, though for 
the last seventeen years he has acted as a 
magistrate and commissioner of taxes. Rohinson^ 
Mx 'parte^ 2 D. & L. 9 ; IB L. J., Q. B. 240. 

The court will not readmit an attorney 
who has discontinued practice for thirty years. 
Billing Bx parte, 5 D. P. C. 395: 2 H. & W. 327. 

Where an attorney had practised seven years, 
and had been oif the rolls twenty-seven years, 
during which time he had not been engaged in 
the law, but then became a managing clerk in 
the office of an attorney, who answci'ed to his 
capacity as a lawyer, the court allowed him to 
be readmitted. Bmhaiit, Bx jmrfe, 7 D. P. C. 
622 ; 2 W. W. & H. 46 ; 8 Jur. 1152. 

The court will not readmit an attorney -who 
has discontinued practice for forty years, even 
though he has been employed occasionally as 
writing clerk in the office of various attorneys, 
generally as agent and rent-collector, in the 
intermediate time between the period of his 
ceasing to practise and the application to be 
readmitted. Budqe, Bx parte, 2 D. (N.S.) 682 ; 
12L. J., Q. B. 186; 7 Jur. 581. 


a client intrusted to him for investment, it is a 
condition precedent to his being restored that 
he should have made full restitution, or, at least, 
all the restitution in his power. Boole. In re, 38 
L. J., C. P. 216 ; L. K 4 C. P. 850 ; 17 W. B. 785. 

An attorney who has been struck the roll 
may be readmitted. Rex v. Greenwood, 1 
W. Bl. 222. 

A solicitor who has been struck offi the rolls 
for misconduct restored after a lapse of ten 
years, during which, amidst great privation and 
suffering, he had maintained an irreproachable 
character, the application being supported by a 
memorial signed by a very Targe number of 
solicitors, and not opposed by the Law Institu- 
tion, though opposed by one individual solicitor 
only. Anon., 17 Beav, 475. 

Kenewal of Certificate.] — See ‘next siob-headwg> 


B. CERTIFICATE. 

Stamp — ^Attendance of Country Solicitor at a 
Taxation in London — “Practising.”] — By 33 & 
84 Viet. c. 97, the duty on the certificate, if a 
person “practises or carries on his business” 
within ten miles from the general post office of 
the city of London, is of a certain amount ; and 
if he practises or carries on his business beyond 
the above-mentioned limits, is of a less amount. 
A solicitor, with a country certificate, and whose 
offices were at Birmingham, came up on a retainer 
and attended the taxation of a bill of costs within 
the ten-mile radius : — Held, that he did not, by 
this one transaction, act or practise in London 
within the meaning of the statute. Horton, In 
re, 51 L. J., Q. B. 309 ; 8 Q. B. D. 434 ; 45 L. T. 
451 ; 30 W. R. 102 ; 46 J. P. 293. 

Country Solicitor— Practising in Bublin,] 

— Where an application was made on behalf of 
a plaintiff to stay the taxation of the defendant’s 
costs, in an action tried in Dublin, in 1863, on 
the ground that M., the defendant’s attorney, 
had taken out a certificate to enable him to 
practise as a country attorney, for 1863, for which 
he paid 61., being the amount required to be paid 
by a country practitioner not ordinarily carrying 
on his business in the city of Dublin for more 
than forty days in the year, and where it appeared 
that though M. lived altogether in the country 
in the year, yet that his entire business was 
carried on in the superior courts, and attended 
to by ,a towm agent in Dublin : — Held, that an 
attorney living in the country, whose ordinary 
business was transacted in Dablin, should pay a 
city licence. Keegan v. MoiMn, 10 L. T. 822. 

Evidence— Law List.”] — The “ Law List” is 
piimd facie evidence that a person has taken out 
his certificate for the then current year ; if a 
solicitor’s naine does not appear thereon, the 
onus of proving that he is a solicitor lies upon 
him, Reg, v. Wenlmni, 10 Cox, C. 0. 222. 

Renewal.] — ^Where a solicitor has neglected 
for a whole year to renew his certificate, the 

’ t It. -‘I.n . HI J-t. _ 
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an advocate for the plaintiff, cross-examined the 
<lcfendant*s witnesses, and addressed the jury in 
reply, and then tendered iiimseli; and was 
admitted as a witness to disprove the defendant’s 
case, a venlict so obtained for the })Iaintiff was 
set aside. Sta?ie,s' v. J^i/ron. 4 D. & L. 393 ; 1 
B. C. Uq]k 243 ; 111 L. J., Q. B. 32 ; 11 Jiir. 44. 
But .we contra, Cohheit v. IIufh‘n?L 1 El. «fe Bl. 
11 : 22 L. J., Q. B. n ; 17 Jur. 488 ; 1 W. R. 


Wliere an attorney, who had ceased to practise 
and renew his certiiicate for several years, gave 
the noti< 2 es provhled for by the rules, whereby 
he would have l^een at liberty to have renewed 
liis certiiicaic in vucatkm, and applied to the 
court to be permitted to renew his certificate at 
once, on the ground (explained) that it was of 
great Importance to Inm to be at once so per- 
mitted : the court refused the application, as the 
pennissioti sought would entirely defeat the 
object of tile rule. Rr 2 B. C. 

Rep. 130 ; 3 1). cV L. 294. 

Bhe court will, in urgent cases, dispense with 
the rule, iirovided it appears that there has been 
no neglect in the applicant to give as long notices 
as were in his [)Ower, and that the notices so 
given affonled a reasonable time for inquiry into 
his (!onduct since his admission. Wehh^ R.t‘ 
parte. A D, <kL. 041. S. B., Weipunuth, E^v parte. 
a I), L. 00 ; 2 B. C. Rep. 102.' 

The court will make an order authorising the 
registrar to issue a certificate to an attorney, 
wiioac London agent had omitted to take it out 
fur the last and present year (the money and 
itistruetions having been forwarded to him for 
that purpose), on payment of the arrears of 
iliity, without obliging him to give any notices. 
Gmte^ Rr parte. 1 I). <k L. 075 ; 7 Jur. 1010. 
tSee aha supra, Oeadaiissiox. 

Where Applicant has heen Guilty of 

Hisconduct.j — But the court refused to allow an 
attorney to take out his certificate, where he 
had been found guilty on an indictment for a 
cons[)iracy, and bad been sentenced to and 
had uiHlergono eighteen months’ imprisonment, 
although the motion was unopposed, and the 
fact appeared only on his own affidavit, and he 
swore he was not guilty of the offence, and it 
had occuri’ed eighteen. yeai*s back, since which 
time he had been engaged as law clerk in the 
offices of several attornevs. Grey or Gray. Ah* 
parte, 5 IX & ,L. 275 ; 12 Jur. 119.* 

An attorney, whilst imcertificated, had placed 
his name upon briefs ffu’ counsel at quarter 
sessions, and upon his showing that he had on 
those occasions acteil gratuitously, and from 
motives of kindness, was allowed to renew his 
certificate upoi) payment of three years’ back 
duty and a fine. Taylor, In re, 16 Jur. 728. 
>S. ,P., Carpenter, In re, 18 W. R. 382. 

ISTott-production of, under 23 & 24 Viet. 

e. 127, s, 21.] — A solicitor who, by a slip, 
neglected to produce his certificate to the regis- 
trar within a month, as required by 23 k, 24 Viet. 
0 . 127, s. 21, wa.s relieved from the consequences, 
anil it was ordered that the certificate shoiihl 
take effetit from the time of stamping the same. 
Smifl, In re, 33 Beav. 248. 


A commissioner in bankru}>tcy is not bound to 
hear a person who. although a duly admitted 
solicitor of the court, does not appear as the 
solicitor of tlie party for wliom he appears, but 
only as the clerk of such solicitor. Broadhovw, 
E.r parte and In re. 36 L. J.. Bk. 29 ; L. R. 2 Ch. 
655; 17 L. T, 126 ;'l5 W. R. 126. 

A solicitor has no right to insist u[)on taking- 
part as an advocate upon proceedings before 
justices under a penal statute, where it is the 
practice of that court not to allow persons to 
jii'actise as solicitors or advocates. Collier w 
///c/os*. 2 B. & Ad. 663 ; 9 L. J. (o.s.) M. C. 
138. 


In Court of Arches.]— A respondent in 

a cause of appeal in the arches court could not 
before 39 k 40 Viet. c. 66, appear by a solicitor 
of the supreme court of judicature who was 
not also a proctor of the arches, duly qualified 
and admitted according to the practice of that 
court. Cri^pv. Martin. 1 P. D. 302. 


Solicitor in Permanent and Exclusive 

Employment of another Solicitor — ‘ ‘ Acting- 
generally in the Action or Matter.’’] — A solici- 
tor, whose position is merely that of clerk to 
another solicitor, although he is in the latter’s, 
permanent and exclusive employment, and, in 
the course of his duty, has had the management 
of the business of a client of his employer who* 
is a party to an action or matter, and has advised 
him thereon, is not “ a solicitor acting generally 
in the action or matter” so as to be entitled as- 
of right to audience in a county court on behalf 
of such party. B-ey. v. Snafjye, 63 L. J., Q. B. 689 
ri894] 2 Q. B. 440 ; 10 R.’SSI ; 70 L. T. 874 ; 42 
W. R. 603 ; 58 J. P. 752. 


Bankruptcy — Sale of Books and Papers.]— 

The sale of the books of a solicitor who had been 
adjudicated a bankrupt is not authorised by thC' 
Bankruptcy Act, 1861, s. 137, and, therefore, 
where a sale by auction of the book debts and 
books of a firm of solicitors had been directed by 
the assignees : — Held, to be improper, on the 
ground that the affairs of the clients of the- 
bankrupts might be made public. Boherh, Re- 
parte, Ilalden, In re. 33 L. J., Bk. 8 ; 10 Jur. 
(H.S.) 28 ; 9 L. T. 469 ; 12 AV. R. 183. 


E. ARTICLES OF PABTISTEBSHIF, 

.Paetkeeship, 


Privilege from Arrest.] — An attorney’s clerk, 
is not privileged from arrest whilst going to the- 
judges’ chambers for the purpose of there con- 
ducting Ills master’s business. Phillip,^ v. Found,. 
7 Ex. 881 : 21 L. J., Ex. 277 ; 16 Jur. 645. 
aUv Sheriff. 


F. aOOBWILL; OF BUSINESS, 
OpOBWIbU ' •• 


^ ^ ‘ 0", . '/ ; K, B, prison when thfe 

, , 1 PEESOJflL.TO'SQLloiTOB. ''' ' for, the benefit of, die 

X 'V':^ 7.';r or “When they are sent 

r, A«tmg m Mweate.J--TOere'^'af a triaPbefee 'Im 're, 1 S’. & M, 128, 
, annndoMhoriff, an attorney o|tCB^’-the parte, 4 B. & Ad. S65. 
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SOLIGITOE — Dutif and Aiitliority. 


written direction from his client for so doing, 
' Owen V. Ord, B Car. &c P. 34B. S. P., Lord y. 
JQlleft, 2 Myi. k K. 1. 

The retainer of a solicitor need not he iii 
writing, but if he neglects taking the precaution, 
and, his retainer being afterwards questioned, 
there is: nothing but assertion against assertion, 
he must bear the costs of the risk he thus under- 
takes. Wiffgins v. Pejnmi^ 2 Beay. 403 ; 3 Jur. 
721. 

Although an authority may be given to file 
a bill by parol, yet the solicitor mirst abide 
by the consequence if he omit to take a 
written authority ; and where there was asser- 
tion against assertion, an oi’der was made to 
take the bill off the file, and that the solicitor 
should pay the costs. MartlMlale v. Lawson^ 
0. P. Coof)er 83. 

Implies proxnise to pay Costs,] — A retainer 
implies a promise to pay all costs rightly and 
properl}^ incurred upon the retainer. Jdoldeu v, 
Nwhola)jy 3 Jur. (N.s.) 884. 

Several Causes.] — Four plaintiffs instituted an 
original and two supplemental causes, and three 
of the same plaintiffs on a subsequent abate- 


As to Venue — When Suing.] — The privilege of 
an attorney suing in person, to lay and retain the 
venue in ISIiddiesex is not affected by the Com- 
mon Law Procedure Act ot 1852, or Reg. Gen., 
H. T. 1852, r. 18 ; and corisequentiy, the defen- 
dant cannot, under any ci:rciimstances, change 
the venue in such an action. Graan v. Wilmc)% 

6 EL & BL 082 ; 26 L. J., Q. B. 1 ; 3 Jur. (i^.S.) 
64;5W. R. 47. 

An attorney, when plaintiff, may lay and retain 
the venue in Middlesex. Pye v. Lelyli^ 2 W. BL 
1065. 

But he has no privilege of laying and retaining 
the venue in London. Bradahaw v. Barton, 

7 D. P. C. 329; 1 W. W. & H. 417; 2 Jur. 990. 

An attorney appearing by another loses his 
privilege. Harrmyton v. Paye, 2 D, P. C. 164. 
8. P., Bowless- V. Tlmns, 3 D.'P. C. 707. 

In order to retain the venue in Middlesex, it is 
not necessary that he should state in the declara- 
tion that he sues as an attorney, Gntts v. Su?*- 
rUlye. 4 D. & L. 373 ; 16 L. J., Q. B. 2. S. P , 
Willums T. Powell, 10 Jur. 066. 

Where an attorney, by the mistake of his agent, 
laid the venue in the country, instead of Middle- 
sex, the court refused to amend by changing it 
to Middlesex. Lewis v. Shelley, 2 Marsh. 426 ; 
7 Taunt. 146. 

An attorney is entitled to retain his venue in 
Middlesex, notwithstanding his not having 
entered his certificate. Partington v. Wood each, 
2 .D. P. C. 550. 

In the case of an issue directed by the court, 
it is no objection to an application to change the 
venue from Middlesex to Sussex, that the plain- 
tiff is an attorney of the court. Bohertson v. 
Bayne, 16 C. B, 560. 

When Sued.] — When a defendant, he has 

no privilege with respect to the venue whatever, 
YmrtUey v. Roe, 3 Term Rep. 573. S. P., Poj)e 
V. Redfeame, 4 Burr. 2027. 

A solicitor is equally liable to be sued in an 
action in the mayor’s court as in the superior 
court. Bay v. Ward, 55 L. J., Q. B. 494 ; 17 
Q. B. B. 703 ; 55 L. T. 528 ; 35 W. R. 59, 

When an attorney files a bill in chancery with- 
out authority, and the plaintiff -is obliged to pay 
the costs of the bill being dismissed he may lay 
the venue either in the county where the court 
of chancery is held, or in the county where he 
actually paid the money. Lyde v, Bodd, 1 Hro. 
P. c. m. 

In Actions of libel and Slander ,] — See De- 
famation. . 

II. IN RELATION TO CLIENTS. 
DisobviBY— E vibekoe. 


in the first three causes, was held entitled to 
appear for the plaintiffs. Ward v. Swift, 6 Hare, 
309. 

Knowledge that Name is used without Autho- 
rity.]-— If a solicitor has used the name of a 
party as plaintiff in a suit with his knowledge, 
but without his authority, and such party allows 
the suit to proceed without taking steps to have 
his name removed from the record, this will not 
be an adoption of the solicitor, nor equivalent to 
a retainer of him by the party. Hall v. Laver, 
1 PTare, 571 ; 4 Y. & Coll. 218 ; 5 Jur. 241. 

A party to a cause, for whose l^enefit, in com- 
mon with others, the cause has been prosecuted, 
cannot avail himself of the benefit resulting 
from the suit discharged of the expenses of it, 
although he may have been made a party to it 
without his aut hority, 1 h. 

May be Inferred.] — The existence of the rela- 
tion of solicitor and client between parties may 
be inferred from their acts, although the solicitor 
has not received any express retainer, Blythe. 


SOLICITOR— Dufi/ and Authority, 


aiijonnted to a retainer by the assignees of A, ! things on their part, and to ^retain and employ 
and B. as joint solicitors with C. Jlummond^ Ev- \ him as such attorney and solicitor on the terms 
WmiUwo Ei re, 3 Deac. & 0.620; 1 i aforesaid, and alleged, for breach, that the eom- 
MoTit. <& Avr. mS: B L. X, Bk. 62, ipain*, disregarding the })rouiise and agreement. 

The solicitor appointed by the creditoi's’ i did not nor would coiitimie to retain or employ 
assignees is the solicitor of all the assignees in the plaintiff as such attorney or solicitor on the 
liie bankruptcy ; but he is not by such appoint- terms aforesaitl. but wrongtully, and without any 
ntent otherwise constituted the agent of the roasonabie cause, dismissed and (lischargod him 
otiiciul assicrnec. iZtn//ovv t. y Hare, 636 ; from sucli employment and retainer, raid thence 

21 I.. J., Cin 761 ; 16*Jnr, 603. ’ * hitherto refused to retain or employ him as such 

As to wiiat constitutes a relationship of attorney or solicitor : — Heltl, that the count wns 
attorney and client. Goddard v. CarUde, 9 good after verdict, for that it sufficiently alleged 
Price. 169 : 23 K. E. 164. an agreement by the company, creating the 

Where the plaintiff wns employed as a solicitor relation of attorney and client, and a prornise to 
to carry on proceedings in chancery, after w’hich continue that rehitioii for at least a year. Enimc/h^ 
the defendant oiarried one of the parties to the v. Elderton^ 13 C. B, 495 ; 4 EL L. Cas. 624 ; 18 
suit, and eventually received a proportionate Jur. 21. ^ 

part of the pro])erty in dispute, in right of his A solicitor had a retainer to act generally for a 
wife, under an order of that court : — Held, that company, and also a special j-etaincr to conduct 
he wns liable to pay the plaintiff his proportion a chancery suit on behalf of the company. Being 
of the lull of costs, after taxation, although there employed by another client to go to America, he 
had been no retainer of the plaintiff by the defen- collected information on behalf of the company 
dan t, and although the bill had not been delivered in furtherance of their suit, but without special 
to the latter, but to a co-defendant, wdio had instructions from the company to do so. On his 
sitffered judgment by default. Gray wdVammaii^ return to England, he ]-eported to the company 
7 l!iIoore.' 467 ; 1 L. J. (o.s.) G. P, 21. what lie had done, and they made use of the 

An attorney, wdio w’as the ordinary attorney information he had obtained. He afterwards took 
for a borrower, also acted in the matter of a three journeys to Paris to conduct negotiations 
particular loan for the lender, but did not make for a compromise of the same suit without iiistruc- 
any charge against the lender for his services, tions from the company, but with the knowledge 
The security he took %vas not sufficient : — Held, of some of the tlirectors, and on two of them he 
that he was properly charged as an attorney w'as accompanied by the chairman : — Held, that, 
acting on the retainer and employment of the under the special circumstances of the case, the 
lender, and was in that character liable to an solicitor was entitled to charge ’ the company for 
action for damages for the loss suffered through his professional services in America, and also for 
the insufficiency of the security. Donaldson v, his professional services and expenses on his 
Haldane. 7 01. & EL 762. journeys to Paris. S?ieU, In re, 5 Ch. I). 815 ; 36 

L. T. 534 ; 25 W. R. 736— C. A. 

Contract by Company to Employ.] — In a 

<leclaration against a company a count alleged Articles of Association.] — Articles of 

that, in consideration that the plaintiff had association contained a clause in which it w^as 
agreed to become the permanent attorney and stated that the plaintiff should be solicitor to the 
solicitor of the company, and to act as such, company, and should transact all the legal busi- 
for reward, the company promised the plaintiff ness of the company, including parliamentary 
to retain and employ him, as such permanent business, for the usual and accustomed fees anti 
attorney ; and that, in pursuance of the agree- charges, and should not be removetl from his 
ment, the company in fact retained and employed office, unless for misconduct. The articles were 
him, and the plaintiff acted, and had ahvays signed by seven members of the company, and 
been ready and willing to act, as the permanent were duly registered, and the company incor- 
attorney of the company ; and alleged, for breach, porated under the Companies Act, 1862. The 
that the company wrongfully, and without any plaintiff acted as solicitor to the company for 
just OX' reasonable cause for so doing, discharged some time, but ultimately the company ceased to 
him from being or acting as such attorney : — employ him and employed other solicit{)rs. The 
Held, that the count was not supported by proof plaintiff brought an action against the company 
of a resolution of the directors, that the plaintiff for breach of contract in not employing him as 
be appointed permanent solicitor to the institu- solicitor to transact their legal business on the 
tion : the word ‘‘permanent” denoting, in such te].'ms of the articles Held, that the articles of 
resolutif)ii, no more than a general employment, association w'ere a matter between tiie share- 
as contradistinguished from an occasional or holders inter se, or the shareholders and the direc- 
special ^employment. Elderton y. Einmm, 4 tors, and did not create any contract between the 
0, B. 479 : 16 L. J., C. P. 209 ; 11 Jur. 612. See plaintiff and the company. Eley v. Positlre 
ne-H Case. Government Security life Asswnnee Co., 45 L, J., 

A count that it was agreed by and between the Ex. 451 ; 1 Ex. B. 88 ; *34 L. T. 190 ; 24 W. R* 
plaintiff and a company that from a certain day 338—0, A. 
the plaintiff, as the attorney and solicitor of the 

company, should receive a salary of lOOL/per By Corporations,]— By an act, incorporating a 

anxium in lieu of rendering an annual bill of railway company, power was given to the directors 
costs, and should for such salary advise and act to appoint and displace any of the officers of the ' 
for the company on all occasions., in all matters company Held, that the appoixitmeiit of an 
connected with the company, .with certain ,excep- attorney to the company under this power need 
tions. That the said agreement so, made, in not be under seal. Mey. v. Gmihertand JJ..o 
consideration that the plaintiff .had, at the request Raiiw. Gas. 332 ; 5 D. & L. 431 ; 17 L, J., Q. B. 

> of the cptopany, pMmisedxhe'COihp^y topper- ,i02;U2 Jur,. 1025. ^ ; 

form the same in all things pait, the The retainer or appointment ol an attorney by 


i 







SOLICITOE — Duty and AuihoHty. 


therefore, there has been such appointment, he By 2Text Friend.]— Where a person lends his 
cannot recover the araount of_ his bills of costs name as the next friend of an infant plainti:ff, 
from the corporation of the business which he had and, for the purpose of complying with the rules 
transacted on behalf of that body. J.niold v. of the court of chancery, signs a retainer to an 
Poole Corjwnftiofi, 5 Scott (N.K.) 7-tl : 2 D. (N.s.) attorney to conduct the suit, although he does not 
574 ; 4 Man. (Jc It. 800 : 12 L. J., C. P. 97 ; 7 Jur. further interfere in the matter, and the attorney 
€53. receives his instructions from third ])arties, the 

Business was done for a corporation by- an next friend is liable on his retainer for the costs, 
attorney, whose appointment was not under seal, unless he displaces this primti. facie liability by 
After several bills had been deli veretl for business clear proof that the attorney acted on the credit 
done by him as such attorney, and also for costs of other persons. Hawkea v. Cottrell. 3 H. & ISI. 
incurred by him as town clerk, he received pay- 243 ; 27 L. J., Ex. 369, S. P., Flower, I)i re, 19 


monts on, account, which, in the absence of any W. Pi.. 578. 

.speciiic ap[>ropriatioii by the corporation, he ^ ' 

appro]jriated at the time to the discharge of cer- Bight of Infant against Solicitor.] — 

tainbills, upon which, for the reason above stated, Where an infant, suing by prochein ami, has 
he could have maintained no action Held, that, obtained judgment for damages and costs, which 
inasmuch as his claim on those bills was a just have been paid to the attorney ai>pointecl by the 
and an equitable claim, though, from the absence prochein ami to conduct the suit for him, he may 
of a contract under seal, they could not be made maintain an action against such attorney to 
the subject of an a,.ction, the appropriation so made recover the amount as money received for his 
by him* could not be called in question. Ih. use. ^ CoU'nis v. Brook, 5 H. N. 700 ; 29 L. J., 

* The retainer of an attorney by a corporation to Ex- 255 ; 6 Jur. (n.s.) 999 ; 2 L. T. 774 ; 8 W. E. 
^jonduct the opposition to a bill in parliament is 474 — Ex. Ch. 

an act which uiust be done by it under its By Infant.] — An infant, who has no property 
common seal buttmiY Spectacle Make,; Co., 10 ^ settle, may contract with a solicitor 

1j. 1- 411 , 12 \ V . Xh. <'i2. -P.-vi. rw/at-YOi'ofi/M. ri-P o w. o n ciaf f ATlV. Ktr' 


i. -ill , vv.xh. for the preparation of a marriage settlement by 

A. reso utioa by a corporation to retain an intended husband, nnclcr which proper pro- 
attorney to take steps in opposition to a rule msi j ^ ^ ^ s^h may be 


obtained against the corporation to assess com- a necessary suitable to her estate and 

peMation lor the dismissal ot an oftcer coupled Slayton. IT 0. B. (it.S.) 650 ; 

withM order that the return should be filed, is a j p ,p_ 

,sulhcient authority to him to defend the return ^ 

to the writ of mandamus. Reg.y. Liolifield. Town t V • ,„i nondnot of his solieitor in 


lo iiie writ 01 manuamus. jxoy. w. ^wuj^ocon ^ 

Oomoa, 10 Q. B. o34 ; 16 L. J,, Q. B. 333 ; 11 ^ Tillotson /. Ean/rwee, 3 Madd. 495. 

, J! -u 1 • A con tiimed employment of an attorney by an 

The mayor and assessors of a borough, having j^fant client, after the latter comes of a^e, may 
refused to revise the list of burgesses of certain Kill of 


Council, 10 Q. B. 534 ; 16 L. J 
Jur. 888, 


parishes within the borough, on the ground that 
they had not been published within the time pre- 


amount to an undertaking to pay a prior bill of 
costs. 6fui/ V. Burgess, 1 Sirn. 117. 

A suit was instituted in the name of two 


scribed by 6 Will. 4, c. o, s. lo, and by their next friend. One came of age, 

having rejected certain notices of claims and Ob- afterwards the ne.xt friend 

jections on the groiiud that they had not been obtained an order for changing the solicitors 
peisonally depeied to the touncleik, thepaities j. plaintiffs, it was dischai-ged with costs, 

thus disfranchised obtained writs of mandamus j} „ go^v. 5C2. 

to .compel the succeeding mayor and assessors to ’ 

hold another court to revise the lists. The cor- ]gy i^tmatic or Incapaeited Person.] — A soHci- 
poration, under their seal, retained an attorney tor employed on part of a lunatic can have no 
to defend them against these proceedings, but action against him for his bill of costs. Barnesley 
the defences substantially failed : — .Held, that he Foioell, Ambl. 102. 


was entitled to maintain an action against the cor- 
j)orationfor his costs incurred under the retainer ; 
,aiid that, inasmuch as there was nothing to she\v 


A solicitor, who had been retained to conduct 
pi’oceedings under a commission of lunacy, arnl 
acted on" behalf of the committees, was held 


that the defence was unjustifiable or improper, entitled to staml as a simple contract creditor 
the expenses were chargeable on the borough fund, against the estate after the death of the lunatic, 
jAnois V. Bochester Corporation, 9 0. B. (jST.s.) respect of his costs, although more than six 
401 ; 30 L. J., 0. P. 169 ; 7 Jur. (K.B.) 680 ; 3 years had elapsed from the order of the chan- 
L. T. 300 ; 9 W. E. 100. cellor directing taxation of the costs incurred in 

reference to the commission, the statute having 
— Salary— Fixed Sum.]— The town council operation till after the death of the lunatic. 

■of a borough resolved : — ‘‘That 100 guineas be steHmun v. Hart, 2 W. E. 462 ; 1 Kay,. 607. 
fixed as the sa.lary of the town clerk for his ^ solicitor who has been instructed by a defen- 
, attendance on the business of the council and to defend a suit for him can properly con- 

■comniittees, and that he be paid the usual charges tinue to do so, although the defendant, through 
-an<l expenses in defending and bringing actions.” ^n attack, of paralysis, has, become incapable of , 

Certain bills of the town clerk fo.r business done attending tornsitters of business. Steel v. CoM, , 

for the corpo.ration having been taxed Held, 302* 11 W. B. -298. ■ ' ■ 

•on motion to review the taxation, that the ma.ster ' ■ ■ ' . A- ■ 

was right in disallowing charges made for matters By. Harried Womeu.]! — A married woman, 

which,' as town clerk, it was his duty to perform ; having,, separate ' property, and living apart from ■ - ■ ■ ; 
•also, that the salary of 100 guineas was to be her husband,' employed' the plaintiffs as, her, ' -.-.v 

•considered as remunerating him for all business soUcitors, and promised them, by letter, that siie , 

Aemight do for the corporation, except defending would pay bills, but did| not' refer" to her 'Fv. ";-;"-’.- ' 
and bringing actions, Tkom^as y. Swansea Cor^ separate property.!-*— Held, that that property was ' 

jpprdiMm, 2 5* (Jiri.) 470 i 12 K Hx* 73, -n;/ foils,. v, Aotvle'e, $ , . 






estate, 0 })e rates as a charge- upon all property’' 
settled to her separate use, and is not confined to 
the particular pi\>perty upon which the solicitor 
is called upon to act. In such a case the solicitor 
does not lose his lien from the circumstance of 
the property ceasing to be separate estate of the 
wife by the death of the husband. Bolden t. 
yUdiolai}^ 8 8ur. (N.s.) S84-. 

A solicitor, before instituting proceeilings for a 
client, especially on behalf of a wife against her 
husband, is bound to ascertain how the facts 
stand, and whether there is a reasonable exjiec- 
tation that the proceedings will be successful. 
Baiflh V. Watkins, 2 De G. J. A S. ill ; 38 L. J., 
Ch.‘ 300: 10 Jur. (x.S.) iU ; 0 L. T. 741; 12 
W, R. 324, 

An attorney had been employed a ^vife 
(while she "was for just cause living apart from 
her husband") to resist a habeas corpus wiiich the 
husband had procured to be issued to recover 
from her the possession of their child, aged over 
seven years, and now sought to recover from the 
husband the costs of the proceedings, averring 
sjiecially that the wife wms living separately from 
her husband, on account of his cruelty ; that the 
W’ork was done upon the retainer of the wife, 
and at hei‘ request, and that it was necessary for 
the purpose of maintaining her rights : — Held, 
that, upon the facts alleged, the attorney’ was not 
cntitle<i to recover. JIacredy v. Tnylor, Ir. R, 7 
0. L. 2r)r> — Ex. Ch. Reversing, liv R. 6 0. L. 
336 ; 20 W. R. 252. 

A wife is entitled to p>ledge her husband’s 
credit for all the costs as betw’cen solicitor and 
client reasonably incurred by her in respect to 
the institutioir and prosecution of a divorce suit 
against her luisbaiid. Otfaicay v. HainUton, 47 
L. J., C. P. 725 ; 3 C. P. B. 393 ; 38 L. T. 925 ; 
26 W. R. 783^0, A. 

By Partners.] — The managing partner of a 
trading partnership has authority to instruct 
solicitors to enter an appearance, in accordance 
with Ord. XLYIILa, r. 5, for the partners indi- 
vidually in an action brought against the part- 
nership in the name of their firm for a trade 
debt. Tomlhmn v. BnHfdmitli^ 65 L, J., Q. B. 
308 ; riBOO] 1 Q. B. 386 ; 74 h. T. 265 ; 44 W. R. 
471-~-C. A. 

By Surveyors of Highways.]— The retainer of 
a surveyor of highw'ays, if given in an ordinary 
manner, niaks him responsible for ail attorney's 
business done under it, although, done after the 
expiration of his term of otlice. Gkam n v. Stoker, 
6 H. & N. 683 ; 30 L. J., Ex. 242 ; 7 Jur. (if.s.) 


Joint or Separate.] — To determine the liability 
for costs of cu-plaintifis in a suit the court wifi 
look into the transaction to see w'hether the 
contract though joint in form, was intended 
by the parties to be joint and several ; and 
such intention may be presumed from the cir- 
cumstances. Fiirlony v. Scania n, Ir. R. 9 Eq. 
202 . 

I'hei’efore wiiere C. was employed to conduct 
a }>artition suit on the joint retainer of M. and 8.,, 
co-plaintiffs with equal rights as tenants in 
common, there being no special contract, and it 
appeared that the benefit of the partition w^ould 
enure to each of them severally : — Held, that 
the liability for costs w^as several as well as. 
joint, and that 0. might prove against M.’s- 
assets for the amount. Ih. 

Separate retainers w^ere given to an attorney 
by the defendant and two other persons, a*s. 
defendants to conduct their defence ; "but a joint 
appearance wms entered, and a joint answer 
put in : one set of counsel only wms employed, to* 
wdiom one set of briefs was delivered, and joint 
affidavits were made, and joint consultatious. 
obtained, the defence throughout being con- 
ducted as a joint defence.- In an action by the- 
attorney to recover the whole costs from the defen- 
dant : — Held, that the plaintiff wus entitled to* 
recover the whole of his costs from the defendant ; 
for, though the retainers were separate, there wus 
evidence that they had mergecl into one joint 
liability ; and not having raised the question of 
separate liability at thc' trial, it wms not open to 
the defendant, to raise it afterwards. BunHdye 
V. Bellow, 32 L. T. 807. ' 

If there are separate contracts with the- 


their bill, charged fpr drawing a, resolution of a joint, and that the assets of iiie company (in 
parish meeting held before the order' was applied liquidation) were liable for one-ninth onlv of the- 
for, which resolution stated that the order was to costs. Allen, In re, Bavmv. Oltattoiwd, 48 L. J., 
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.as a joint retainer by the defendants of the attor- 
ney, and they are jointly liable to him for the 
■costs of the action which is tried, Aud&nofi v, 
BoiinUm, 7 1). k L. 25 ; 13 Q. B. 308 ; 19 L. J., 
Q. B. 42 ; 14 Jur. 14. 

Circumstances under wdiicli the solicitor of an 
ariniiltant, selling under a po^yer of sale, was con- 
sidered also the solicitor of the grantor of the 
annuity. Blo-ijds Truittfi, In. 1 Macn. k G-, 
488 ; 2*^ H. & Tw. 140 : lO L. J., Ch. 89 : 14 Juv. 


retainer. Cameron y. Baker, 1 Car. & P, 26S ; 
28 R. R. 777. 

Sembie, there is no doubt of the unsoundnc.ss 
of the doctrine that A, employing B., a pro- 
fessional law^'-er, to do any aet for the benefit of 
C., A; having to pay B., and there being no inter- 
course of any sort between B. and C., if through 
the gross negligence or ignorance of B. in trans- 
acting the business, C. loses the benefit intended 
for him by A., C. may maintain an action againsc 
B., and recover damages for the loss sustained. 
If this were law a disappointed legatee might 
sue the solicitor employed by a testator to make 
a will in favour of a stranger, whom the solicitor 
never saw or before heard of, if the wall were 
void for not being properly signed and attested. 
There must be privity of contract between the 
parties. Bokertfion v. Fleminq, 4 Macq. H. L. 
.167. - ■■■ 


A solicitor, on the sole retainer of the debtor, 
prepared a creditors’ deed, the first trust of 
which Avas to pay the costs of its preparation. 
The trustees acted, and employed the same solici- 
tor in the trust. The solicitor is entitled to charge 
the costs of preparing the deed, though retained by 
the trustees for that purpose. Sadd, In re, 34 
Beav. 650 : 34 L. J., Ch. 562 ; 11 Jur. (N.S.) 774 ; 
12 L. T. 816 ; 13 W. R. 1009. 

Where, b}’- the constitution of the committee, 
•the acts of the majority of the managing com- 
mittee of a railway company bound the whole : 
, — Held, that a solicitor, employed by the com- 
mittee in a suit, instituted against the committee 
by some of the shareholders for misconduct, was 
authorised to enter an appearance for any one of 
.the members of the committee, Goodman v. Be 
Beauvoir, 4 Railw. Gas. 380 : 12 Jur. 989. 
Afiirmed, 12 Jur. 1037. 


• Withdrawal — Restraining Defendant 

from interfering — Sufficiency of Indemnity.] — 
Where the defendant in an action had agreed, in 
consideration of an indemiiity against costs, to 
allow a third party to defend the action in his 
name, and had in pursuance of that agreement 
given to such third party’s solicitor a retainer to 
act in the defence of the “ action and any appeals 
therefrom ” : — Held, that the indemnity appear- 
ing to be undoubtedly sufficient, the nominal 
defendant had no right to withdraw the retainer 
so as to prevent, or otherwise to interfere with, 
an appeal in his name to the house of lords. 
Injunction granted to restrain him from so doing. 
Whether, if the sufficiency of the indemnity bad 
been doubtful, the result would have been the 
same, quaere. MontforU v. Marsdeji, 64 L. J., 
Ch. 52 : ri89.5l 1 Ch. 11 ; 12 R. 193 : 71 L. T. 


Set offi of Debt against Costs.] — Two 

executors in a suit gave a joint retainer to a firm 
■of solicitors. In the course of the proceedings 
it was certified by the chief clerk that one execu- 
tor, wffio had since died insolvent, was indebted 
to the testator’s estate : — Held, that the surviving 
executor was entitled to be paid out of the estate 
all the costs for which he was liable, and that the 
costs i,ncuiTed for the deceased executor in taking 
the account of his debt must be set off against 
the Sinn found due from him. Wafmn v. Row, 
43 L. J., Ch. 664 ; L. R. 18 Eq, 680 ; 22 W. R. 
793. 


Taxation of Costs,]— See post. liable to pay the attorney for what he does after 

they directed him to go on, but are not liable for 

Bower of Clients to Act separately.] — the bygone busines.s, unless there is an agree- 

Three petitioners retained the same solicitor in ment in writing to make them so. Becho v. 
an application to wind up a company. The order Penn, 7 Car. & B. 397. 

was made, aiid subsequently two of the peti- A deed of assignment for the benefit of credi- 
tioners severed, and obtained an order of course tors assigned the estate- and effects of the debtor 
at the rolls to change their solicitor Held, to trustees, upon trust to^ sell the same, and out 
that the two had no right to act separately, and of the produce, in the first place, to pay and 
the order to change solicitors must be discharged, satisfy themselves all costs and expenses which 
Borwioh and Forfolh Provident Permanent they should , be put to in having the deed pre- 
Buildhiq Society, In re, 22 W. R. 854. B. pared, and in and about executing the trusts 
Bnmn v. Brown, 11 Beav. 562. Held, that a trustee, who had signed the deed 

One of several co-plaintiffs concurred in the and sold the p.roperty under it, was liable for the 
prosecution of the suit up to a particular period, costs' of preparing the deed, in an action by the 
and then itistructed the solicitor of the plaintiffs attorney, though not instructed by him, and 
not to take any further proceedings in the cause, though his consent to act had not been obtained 
On proceedings being, nevertheless, taken, the before, the preparation of the deed. Cam}}knY. 
dissentient co-plaintiff moved that the solicitor 6 Jur. 35. 

for the plain ti& might be ordered to indemnify ' 

hi.m in respect of subsequent costs of the suit. preparation of -leases and Mortgages. ]--In 
The- m,otfoii was refused, with costs. Wlntliro]} preparing leases' and mortgages, slight evidence 
T* "! ^ Hare, loO ; 18 L. J., Ch. 484; 13 a direct retainer of the lessor’s, or 
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to the person who retains him* leaving him to his question of contract ; and that it was for the 
remedy asrainst the party who occasioned the jury to determine upon whose credit the business 
fruitless expenses. WHlihmn v. Qmnt, 18 G. B, was done. Ilayioard v. Fiott, 8 Car. P. 59. 
319 : 25 L. J., C. P. 233. On the occasion of settling personal property 

Whe}‘e, in a mortgage transactioiij the mort- upon a marriage, it is the }>rofessional usage for 
uagor is himself a solicitor, and prepares the the lady’s solicitor to draw the settlement, and 
niortfrage dee<l. the mortgagee employiiig no for the husband to pay for it, although the only 
othei^srriicitor, the mortgagor is considered as the property settle<l is the husband’s ; and where 
iiueiiT or solicitor of the mortgagee in the trans- nothing has taken place to exclude such usagCy 
action : and it makes no difference that the mort- the husbaiul is legally liable, in the event of the 
gagor is not paul by the mortgagee. Hewitt v. marriage, to pay the lady’s solicitor his costs of 
9 Haro, 149 ; 21 L. J., Gh, 69 ; 15 Jur. the settlement, if the retainer was by the lady, 
l()P7, or else to indemnify whoever on her part has 

In a transaction where a lease was assigned as properly incurred expense by retaining a solicitor 
a security for a loan, a solicitor, generally acting to prepare such settlement. Kdin v. Cluffton 
for the borrower in other cases as well as in this, 17 C. B. (jir.s.) 553 ; 34 L. J., C. P. 1 ; 10 Jur. 
acted also for the lender, but did not make to (isr.S.) 1148 : 11 L. T. 476 ; 13 W. 11. 161. 
the latter any charge for his services: — Pleld, 

that he was nevertheless liable to the latter, and Eetaining Fee at Parliamentary Election.] — 
his representatives, for a failure of the security An attorney who is retained as the agent of a 
occasioned by want of notice to the lessor, candidate to represent a place in piudiamont is 
Donahlmji v. Haldane. 7 Cl. & F. 762. not entitled to recover aiijdhing for a retaining 

If the attorney of a lessor, who is not attorney fee, unless there has ])cen an express agreement 
for the lessee, prepares the lease, the lessor is the that such fee should be paitl to him. Fwvltev y. 
person - liable to pay the attorney for it, and the RoUnmi^ 7 Gar. & P. 241. 
lessor can recover over against the lessee ; and 

this is so whether the lessee takes up the lease or Proof of.] — Upon an application by a client, a 

;ref uses to do so. Balier v. Her ij weather, 2 Car. judge’s order was ' made referring a bill of costs 
tk K. 737. to be taxed without prejudice to the client’s dis- 

A. applied to his attorney, who was an attorney pitting the retainer, and restraining the attorneys 
of ii,, to prepare an assignment of a lease to B. from commencing or prosecuting any action 
The attorney recommended an underlease, to touching their demand pending such reference, 
which A, objected , as being more expensive. The There was no undertaking on the part of the client, 
attoriKy said, You won’t have to pay it, for the nor any order upon him, to pay what should be 
lessee always pays for the lease.” A. gave found due. At the request of both parties, the 
.instructions for an underlease, and his attorney master entertained and decided the question of 
prepared it ; hut B. ivould not take it up or pay retainer, and he gave bis allocatur for the balance 
for it : — Held, that A. was liable to his attorney due, and for the costs of the taxation : — Held, 
for the expenses of preparing the underlease, that the decision of the master upon the question 
Ih. of retainer was conclusive, and that the attorneys 

A lessor and lessee, in the presence of the lessor s were entitled to have judgment entered up for 
attorney, signed an agreement that a lease should them for the amount. Laideas, In re, G 0. B. 
be prepared by the lessor s attorney, and paid for 123 ; 18 L. J., 0. P. 793. Bee Callow v. Jenliumm^ 
by the lessee. The lease was prepared accordingly, 2 L. M. «fc P. 403 ; 5 Ex. 666. 
but the lessor, who had only a life estate, dying, A letter written by a deceased solicitor, pro- 
the lease was never executed : — Held, that the posing to act as the solicitor of a particular 
Icssor’vS attorney was entitled to recover of the indivi<lual, is not receivable in evidence as 
lessee the charge for drawing the lease. Wehh having been written by the authority of that 
V. Bhodeti, 3 Bing. (N.c.) 732 : 4 Scott, 497 ; 3 individual, on proof merely that there w'as such 
Hodges, 138 ; 6 L. J., G. F. 212. a solicitor in practice at the time, that the letter 
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A solicitor may refuse to continue in the 
conduct of a suit 'upon sufficient grounds, and, 
upon his giving up the suit before it is con- 
cluded, upon good grounds, he may sue his 
client for the costs incurred during the time of 
being empioved. Bryan v. Twiyif, 3 L. J., Ch. 
114. 

If a client repudiates his retainer of an 
attorney to conduct a suit, the latter is entitled 
to bring an action for his costs without waiting 
for the final completion of the suit. Haicites v. 
Cottrell, 3 H. & 248 : 27 L. J., Ex. 8(39. 

The employment of a solicitor to conduct an 
action constitutes an entire contract ; and a 
solicitor who withdraws from the conduct of an 
action before its termination cannot sue for the 
costs he has incurred unless his withcirawal was 
for good reason, and upon reasonable notice. 
Underwood v. Le.wi% G4 L. J.. Q. B. 6U ; [1894] 
2 Q. B. 80(> ; 9 K. 440 ; 70 L. T. 838 ; 42 W. E. 


The retainer and employment of a solicitor 
in such a matter as a bankruptcy, an adminis- 
tration or winding-up, do not constitute an 
entire contract so as to deprive the solicitor of 
his right to payment, except for costs out of 
pocket, till the whole matter is completed, and 
successive bills of costs in such a matter are not 
necessarily to be treated as one bill brought 
down to the date of the latest delivery. Hall 
and Barlter, In re, 47 L. J., Ch. 621 ; 9 Oh. D. 
588 ; 26 W. E. 501. 







lilts of ; Order to Attend Proceedings,] — Au order to 
ii^may attend proceetiings, obtained by a solicitoj- with- 
f.” A out the written authority of his client, will be 
n hrm discharged on the application of that client 
plain- V. IlarrU, 43 X.. T. 434 ; 20 W. XL 45 . 

Client alleged to be a lunatic.]— A solicitor 
is not preyented from taking legal proceedino-s 

, knowledge, a petition in lunacy for an 

appointment the state of mind of his io Mcunintr 

1 G.” Upon ! P^vided that he believes the client to be saim 
’ p The court will, how--- ' > 


titls, claiming an account of the proceeds of sale 
of the mortgaged properti^, and payment of the 
balance, the claim by A. being *‘as legal per- 
sonal representative of C.,” by B, “ as a creditor pp behalf of hi) 
of (J. who had obtained judgment against A., 
ami had obtained execution by the 
of a receiver of the balance due from G.” L 

motion by A. that her name might be struck out , , , 

of the writ as having been issued witliout her informed of the petition, stay the 
knowledge, and without any authority on her gnitil the inquiiy is completed 
part :—.Hci(i, that the retainer was not sufficient Gilhert (13 Sira. 595) and Beall y 
to justify the issue of the writ; but whether J- Gh. 245; L. IL 9 Cli, 

sufficient or not, it was a retainer to B., and did Armstrong and Sons, In 
not authorise the London firm to issue the writ [1896] 1 Ch. 536 ; 74 I.. T. 134 
in the name of A. as her solicitors. Wran v 
Bemj}, 53 L. J., Ch. 1020; 26 Ch. JD. 169; 50 in Fraudulent Defence. T 

L. T. 552; 32^.11.334. solicitor has put ’ ^ 

client 

Fresh Action.] — A solicitor I’cceived 
authority in 1831 to file a bill in an administra- 
tion suit on behalf of a woman then unmarried. 

In 1836 he informed her that she and her 
husband would be co-plaintiffs to a bill in the 
sames suit. In 1849 he wrote to her as a widow, 
for information, to which she replied, hoping 
tmxt there might be immediate distribution. 

Ihe solicitor afterwards filed bills of supplement 

and revivor in the suit, making her a t ’ * ‘r’ 

—Held, that he had sufficient authority.* Betolev 
V. iSeijmour, 14 Jur. 213. , ^ 

A retainer to commence a suit, which suit is 
ar^rwanls abated by a plea of nonjoinder, is 
sufficient evidence of a retainer to commence 
another action against the parties named in the 
pica in abatement. Orooh y 
278. 

Defeadiug Action,] — A soli 
exercise of the general autho 
his client, defend a suit. 

3 Mer. 12 ; 17 B. li. 3. 

Entering Appearance for Defendant. 

^ solicitor has acted for a client in all 
mattei's connected with a trust does, not autho. 

^ ^ enter an appearance for the client as 
delendant to an ongraatrag summons taken out 
against the client for an account by one of the 

Appearance set 


inquiry 
iS client is pending. 


ver, in'' 'a'; proper/' ,'c'ase; ' " wffien,' 
proceedings 

Hartley v, 
Smifli (43 
85) explained, 
re, 65 ' L. J.,'/Gh. 258 ; 

' ^ ‘ ; 44 W. XL 281. 

. , , ,, J—Where a, 

.•^1 ^ t n’audulent defence for his 

without the knowledge of the client the 
not bound by the act of the solicitor 
lHlha7!U V. 2^reiitun; 51 L. .T., Ch. 927 ; 20 Ch D 
672 ; 47 L. T. 265 ; 30 W. E. 555 — C. A. 

^ Award— Eeferenoe to Arbitration.]— if an 
attorney is employed by a person to act for him 
Mter .an award has been made against him, and 
he IS also desired to do what is needful, he 
IS thereby warranted to carry the whole award 

immediate business was to do but iiart of it 
V. Lawley, 4 Esp. 05. And see Anderson 
V. Watson, 3 Car. Ac P. 214. 

^ An attorney authorised to appear for a party 
m an action has incidentally authority to refer 

'■^^^^^'^ority to that effect. 

B. & M. f By., 2 Ex. 344 ; 

b id A L. o4 ; L L. J., Ex. 207. 

i ^ parties in a suit, except one who xvas 
the ®ohcitor consented on his 

^ disimfP matter in 

'.stle, final determination of an arbi- 

tiatoi. On a bill of review, brought by the 
absent party Held, that solicitor’s assent to 
The may bind; it cannot bind to a 

1 P] G? toermiue. Colwel y. ChUd, 

1 Oh. Ca. 86 ; 1 Ch. Ben. 19.5. ’ 


the 



I© amter tp, fc takto of^ 'the- file, with llbert;^v! pf^t&m;, 
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coiilil iwiuiitaiii trespass against the plaiutiiS in f niulertaking to that effect. A. having repu- 
tlie ovi"itial action. Jurinain. v. Hoiiper, 1 D. dialed the transaction ami brought an action : 
A L. TiiU ; -7 Scott (K.K.) H«3 : 6 Man. & G. 827 ; —Held, that the agreement entered into by the 
IH L, J., 0. P. (53 : 8 Jur. 127- attoniey's clerk, as it took place before the issuing- 

* A iVelVndaiit is liable in trespass for the act of of any wrip not biiK,ling upon A. Duffy v. 
her attorner in iniproperiv ca using the plamtifl' Ilamon, 16 L. T. 882. 

to be arrested under a ca. k. Collett v. Foster, 2 A party is bound by the consent of his counsel 
H. A X. ; 2b .L. J., Ex. 412 ; 5 W. B. 790. given in court, though they had no instructions 

* ^ *" ’ ’ * ’ to consent, if they were at tlie time apprised of 

Xo Compromise Client’s Case— Client Acqui- all those facts of wliicli the knowledge was. 
escing.:— Where a cause is compromised by the essential to the proper exercise of their disci'e- 
emmserand attorneys in court, in the presence tioii, but he will be relieved from an order made- 
of the eiieiit, and after conference had with him, by such consent, if tliey give that consent in 
with a view to an arrangement, and the client ignorance of material circumstances. .How fai- 
ilncsiiof dissent, tmd the terms of the compromise a party will be affected by the reipissncss of his. 

’ solicitor in not immediately objecting to an 

order, made by consent of counsel in court, w^hen 
kggestioii by the neither the parry nor his solicitor was present, 
" it was made, and instructions to consent had not been given 
was going on. by either. Funivcal v. Dogle.^ A Buss. 142 ; (> 


have been embodied in an order of nisiprius, sub- 
sequently made a rule of court, the arrangement 
will not be disturbed upon a ^ 
client, that tlioiigh present when 

he did not understand what ^ ^ „ ... 

fluiwhers X. Alttiionh 5 C. B. (N.S.) 59 ; 28 L. J., L. J. (o.S.) Ch. 91 ; 28 B. B. 84. 
r. P. 10 ; 5 Jur. (x.s.) 148. An attorney has not, by virtue of his office, an 

If an attorney has express authority from his implied autliont 3 'to compromise an action, but a, 
client to compromise a case only on condition of client may become bound by a compromise- 
securing for him a certain sum, that (coupled entered into by his attorney without his aiitho- 
with the bict that he afterwards compromised rity, by not repudiating it within a reasonable 
the suit on |.»aymeut of a larger sum, and pro- time. Siobifen v. Swlufen^ 24 Beav. 549 ; 27 
fussed to have compromised it in pursuance of L. J., Ch. 85 ; 3 Jur. (n.s.) 1109 ; 6 W. B. 10. 
that authority) may be evidence of an agree- And see S. C., at law, 1 C. B. (N.s.) 364 ; 2B 
ment upon his part to accept the surplus of the L. J., C. P. 97 ; 3 Jur. (N.s.) 85. 
money pai<l over the amount of the net sum his A compromise is nothing more than a sale 
client expected to receive in satisfaction of his of the subject-matter of the suit by one party 
costs, not only as between party and party, but to the other ; and as an attorney, acting within, 
between attorney and client. Churcliyaril v. the scope of his authority, has no power to sell 
27 .L. J., Ex. 13. the subject-matter of the suit to a stranger, so 

he has no power to sell it to the other side. 

Without Express Permission of Client.] Ih. 

—Where the respective attorneys of a plaintiff At the trial of an issue, counsel agreed upon 
and ilefeudant signed an agreement to withdraw a terms of compromise, and it was made a rule of 
record on certaiir terms, and that the defendant’s the court of common law. The compromise waa 
costs should be taxed by certain persons as be- unauthorised by the plaintiff, and effected with- 
tween attorney and client: — Held, that the out the instructions of his attorney. There being 
defendant was not bound by such an arrange- no subsequent acquiescence, a bill by the defen- 
nient on the part of his attorney. Icomti v. ilaut in the action for specific performance of 
Chnington., 2 A R. 807; 1 B. & C. 160; 1 the compromise was dismissed. Ib, See 6'. on 
L. J, (o.S.) K. B. 71 ; 25 B. B. 844. And sec appeal, slightly varying the decree, 27 L. J., Ch. 
Ihrvell V. Jotm, 3 B. A Aid. 47 ; 22 R. B. 296. 491 ; 4 Jur. (n.s.) 774 : 6 W. B. 480.— L.JJ. 

Ati attorney retained to defend an action is 

not guilty of actionalde negligence if he enters Against the Client^s Wish,] — A plaintiff, 

into a compromise without the consent of his having recovered judgment in an action for 
client, provided he acts bona fide and with breach of promise of marriage, instructed her 
reasonable care and skill, and the compromise is attorney not to accept any comY>romise, but at 
for the benefit of the client, and is not made in the same time permitted him to continue to act 
flefiance of his express prohibition. Chown v. as her attorney for obcaining the fruits of tlic 
Pari'ott^ 14 C- B, (N.s.) 74; ,82 .L. J„ C. P. judgment. The attorney, however, did accept a 
197 ; 9 Jur. (N.s.) 1290 ; 8 L. T. 391 ; 11 W, B. compromise offered by the opposite party, who 

had no notice of any limitation having been 
^ A solicitor or counsel has full authority to put on the attorney’s authority : — Held, that 
either compromise or abandon the claims of his although the compromise wms entered into with- 
clieiit, provided it is in a matter within the out tlie plaintiff’s authority, it was nevertheless 
the suit. Becus, in a collateral matter, binding upon her, and miglit bo relied upon by 
If tmd, Iti ' 1 % Denham Fas faHe^ 21 W. B. 104. the defendant in that suit if the plaintiff should 
An^ attorney has general authority to com- attempt to enforce judgment ; and that, tlierc- 
promise an action^ on behalf of his client, pro- fore, the attorney was liable to an action for 
yided^he acts bonil fide and reasonably, and not negligence for compromising against the plain- 
nidehanceof the (lirect arid positive instructions tiffis'’ instructions. Butler^ x. "jCufqM, 86 L. J.. 

Foley, B. (m.) Ex, 66 ; L. B, 2 Ex. 109 ; 15 X.. T. 621 ; 15 W. ll. 

' 34 L. J., C. P; 189 41- Jnri (N.a),,&$B-r ^107. ' . ' ' , . 

L, i. 890 j 18 B. 753. , _ ^ , A compromise entered into by a solicitor under 

A. Jmvmg suffered persormPinxiiries-throiigh his implied ,<authority is not affected by his 
tae negligence of the servants of . H, A, Co., client’s subsequent repudiation, nor by his 
applim to an attorney, and tbe^ aftorneyts-rcletk client’s previous expx’ess prohibition, unless the 
agreed with H. A Co. to accept a rcertain-. sum opposite party had notice of it. Ber?x/ v, JMBen, 

“-m J^l^^satistaction Ir. B. ^ 

injwles sustained., by*' and’, , A* client is bound by a compromise entered 
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hr C. for the 800Z, against A. Held, that as C., i power to give a valid reeeii 
by his negligence In not giving notice of his • to be pai(-l by a receiver to 
eiaim b) A..' bad enabled A, to pay back the j -Kvb/te, 19 L. 11., IrJi 
wluilc of the mortgage money to B„ be had ho , Cho])^ y.^ Jiifhl, 63 . 

equity to compel A. to pay part of the money ^ K. 528 ; 71 L. T. 2U3. 
over again : and claim refttse<l. Smdliamptotis j 

(Lonl'imuU. In re, Moj)er\^ €ldhfi, 50 L. J., Ch. Bight to retain Moneys- 
155 ; 43 L. T. '(525 : 29 W. B. 210. —A woman entitled to pro] 

! use was <lcsirous of raising m 

Cheque instead of Cash. ]—A solicitor, | nmnt of her estate, while he 

having autlnu’ity from the mortgagees to acce})t | to raise money to discharge . 
ii temler of the amount due under the mortgage, . ingly arranged through da 
has no implied authority to accept the tender of i money ii[)oii mortgage of th 
a cheque in lieu of easli, so as to make such a ■ upon policies upon the lives 
tender good in law as against the niortgagees. ! spectively. The money wn 
JSIumhenj v. IJfe Ifiterp.,sU ■ instalments, ainl when" the 

J^eeiirtf leH Carjmrntion, 66 L. J., Ch. 127; [J897] clue the husband and wifesq 
1 CIi. 171 : 75 L- T. 627 : 45 W. E.246. Affirmed , for the solicitor to recei\ 
on the facts, 67 L. J.. Ch. 118 ; [1898] 1 Ch. 27 ; j received the money, and ch 
77 L. T. 506 — C. A. of it in resnect of a seoaratt 


Purchase-Moneys.] — The possession by a ven- 
<ior's solicitor of an executed conveyance for 
purchase of lands, with the signed receipt for 
the consideration money indorsed, is not in itself 
an authority to the solicitor to receive the 
pureliase-mone}". J'hiet/ v. Clinpltn, 2 De (4. & J. 
468; 27 L. J., Ch. 484; 4 Jur. (N.S.) 019; 6 
W. H. 562. 

It is well settled that it is not within the 
ordinary business of a solicitor to receive pur- 
ehase-nioney belonging to his client, or money 
due to him on mortgage, nor to receive money 
from him for the purpose of investment gene- 
rally, and one partner is not liable for the mis- 
iipplicatiou of money so received by another 
without his privity. Jiiynrdillon. v. Roche, 27 
L. J., Ch. 681 : 6 W. R. 618. 


Deposit on Sales.]— An attorney w\as employed 
to sell lands, which he did, partly by private con- 
tract, and partly at auction; he received a 
deposit on each sale, and signed receipts for tiiem 
as agent for the vendor. By the conditions of 
the sale a deposit w^as to be paid to him as agent 
for the vendor. On being applied to by the ven- 
dor, he declined to pay over the deposits to liim 
till the sales were completed : — Held, that he had 
received the deposits as the vendor’s agent and 
not as a stakeholder, and that, therefore, the ven- 
dor could I’ecovcr interest on them from the time 
of the demand. Edqell v. Bay. 1 H. «Sc E. 8 ; 35 
L. J., C. P. 7 ; L. E. 1 C. P. SO ; 12 Jur. (N.S.) 
27; 13L. T. 328; 14 W. E. 87. 

In a partition action real estate was ordered to 
be sold out of court by the plaintiff, the pxu’chasc- 
moiieys to be paid into court, d'he sale took 
place under conditions which disclosed that the 
sale was made under an older of the court. The 
auctioneers paiti the balance of the tieposit after 
deducting their charges to the vendor's solicitor, 
wdio did not pay it into court -.—Held, that the 
case ivas within the decision of i/vV/f/A* v. Jiree 
(51 L. J., Ch. 263), and the auctioneers had 
discharge<l their liability in respect of the deposit. 
Bnmn v. Furehvotlwr, 58 L. J., Ch, 3 ; 59 L. T. 
■822. 

Bemble, a custom on the part of auctioneers to 
.pay sale-moneys to the vendor’s solicitor, without 
an authority for that purpose, could not be sup- 
ported in law. Ih. 

The practice of the solicitors having the 
a deed containing a receipt must, in order to dia^ ! of a sale to pay the deposits into court 

charge a person paying him, be acting for the auctioneer is within the ordinary business 

person sought to be chaiged, and having the deed 1^^^ solicitor. An auctioneer sent the deposits 
in his office is not equivalent to production of it» ^received on a sale to the solicitors of the plaintiff, 
Bmj V. Woolwich EqnMahU BuUMm who had the conduct of the sale, to be paid into 

58 X,. Ch. 280 ; 40 Ch. D,,491 ; ,60 'L.. T. 752 ; <^oart. This deposit was received .by one of the 

- members of the firm, and misapproj>riatcd. On 

the question whether the auctioneer should not 
ojf, having have himself paid this deposit into court, and 
mphj and whether he was not therefore liable to pay it 
'behalf 3 { over again Held, that the receipt and payment 









SOLICITOE — and Authoritij. 1434 

:r's deposit was within ' A solicitor, before instituting proceedings for 
the solicitors to the a client, especially on behalf of a wife against 
of the sale, and that her husband, is bound to ascertain how the facts 
he firm were therefore stand, and whether there' is a reasonable expecta- 
!: their partner. JJms tion that the proceedings will be successfuL 
46 L. T. 8 : 30 W.' E. Haylis y. ’IVathms^ 33 L. J., Cli. 300 ; 10 Jur. 

(n.6 11^ ; L. T. 741 ; 12 W. E. 324. 

_ Useless Litigation.]— Duty of solicitors to- 
check useless litigation. Ottletj v. Gtlhy, 8- 
Beav. 602 ; 14 D. J., Gh. 177. 

Witness— Examination.]— Solicitors are }ustK 
tie fied in obtaining from a witness, pinor to . h 
ef examination, a sEitement of the facts ; but it is 
r’s improper to obtain a statement upon oath, unless 
et required for the purpose of the cause. Marwf... 
V. Mount, 8 Beav, 439 ; 14 B. J,, Ch. 233 ; 9 «Tiir* 
1\\. Gill V. Laugher, 

ler To Communicate Offer of Settlement. ]--“If an 
Duse, subject to stipulations, attorney, who is conducting a caiise, docs not 
and an intending purchaser communicate to his client an offer of compromise 
iim. If her soliciitors accept made by the other party, but goes on with the 
mallY it would not bind the action to put cash in his own pocket, he cannot 
ra vires the solicitors. 6%/ w- after that charge bis client with the costs 
ionosii),ll Jur. (N.s.) 329; 12 incurred ; but, as it is the duty of an pd.toiiiey 
^ 597 _ to communicate such an offer to his client, it 

must be presumed that he did so, till the con- 
[—Belief.]— A. authorised Ins shewn. Still v. Thomas, 8 Oar. k P. 762. 

700Z, from B., to pay off a 

hat purpose executed a bond Not Prosecuting Action.] — If an attorney has 
3 mortgage. The solicitor, who reasonable and probable grounds for commencing 
T)0Z. belonging to B., handed an action, and desists from prosecuting it because- 
id, in ivhich it was stated that he afterwards discovers that the cause ^ cannot 
; a collateral security. The be succes.sfully proceeded with, he is entitled to 
he transfer, which was never recover his costs from his client. Lawrcuee v.. 


Notice to, when- Binding on Client- 
See Notice. 
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from tiociiments and otherwise affecting the usual qualifying clause was a breach of duty, and 
character or credit of another person, semble, it that the mortgagee was liable in damages as for 
is no part of his dutj'to con Yey that information an improper sale, unless it could be shewn that 
or to shew tlutse documents. to the other person some interest was three months in arrear ; and 
so aiiceted. JS/nait?ers* v. Seijd and Kdhf^ CmdM whether the absence of explanation did not make 
IiHh\r Cih. 75 L. T. 19B — C. A. * it improper even if there was hiterest in arrear, 

quiere. CoMurn v, Eilwarda^ 51 L. J., Ch. 46 ; 
Acting for Partnership— Buty to Individual 18 Ch. D. 449 ; 45 L. T. 500 ; 30 W. E. 44G — 
Partners.] — Tt is not the ordinary duty of a C. X, 

solicitor instiucted by the mtanaging partner to Beld, that the difference between and 

act for a parruersliip in an action brought party costs and solicitor ami client costs of the 
against the firm to communicate to each of the present action could not be given to the plaintiff 
partners the result of the jjroceedings. A com- by way of damages. 11). 
innuieai ion TO the managing partner is sufficient. 


Tamlht,s-oii v. IhumdmnHh, 65 L. J., Q. B. 308 ; | When Solicitor a Trustee. 


solicitor, 


1806] 1 Q. B. 386 ; 74 L. T. 265 ; 44 W. R. 471 drew the will of E., his father-in-law, which 
-C. A. bequeathed a share of residue, amounting to 

45,000^., to B.’s wife, and appointed B. sole 
cxecunir. The will contained no direction that 
h . Ix Peeparatiox axd Custody of this sum should be for the separate use of B.’s 
DOCU3IEXTS. wife. There was no evidence as to what had 

-n x* -TTr'ii T Ti. • i? -1 & t passed between B. and E. at the tijne of the 

Preparation of Wills, j It is a failure of duty execution of tlie will : — Held, that, in the absence 


on the part of a solicitor to prepare a will evidence, the court could not assume such a 

!im- circimsrances witliout seeing the testator (jei-eiiction of duty on E.’s part in not informing 
amlitistttteidyuiexcusableto dosotoran aged the dll, as to make B. S 

testator on the iiistTOCtions of a pereon who is trustee for his wife. Sh-ekaU, Li re, Wihonr. 
named an executor and is to receive such a jjireMl, U L. T. ; 29 W. E. 461. 
beneht as a legacy of 3,000Z with a percentage ^ ^^^tract for the sale of part of an estate, 

on the mcomo of the property to be administered the purchaser requiring a fine to be levied of it 
by him. ihe solicitor m such a case might pre- purpose of removing admitted defects in 

pare a draft or even an enpossmen , but ho the titlebhe vendor employed an attomev, who 
ought never to part witli It until he had seen the uis ' relation, and had been professionaUy 
testator. Clery v. Barry, 21 L. E., Ir. l.-,2- e,„pioyed by him on previous ocoisions, to levy 
* the fine and complete the contract. The attorney 

Of Toinntary Deed.]— It i.s the duty of a ■''■dvised the levying of a fine of the whole of the 

■solicitor who prepares a voluntarv deed on behalf y^i^dor s e.state, without telling him the effects of 
of a client to distinctly call the attention of the accordingly levied, and the 

.settlor the advisableness of inserting a clause without declaring its uses, and with- 

■of revociition, and- to point out the re.sults that TeiHiblishing his will, previously made, by 
might ensue from the omission. Horan \\2Iae- which he had devised the whole estate to his" 

mahon^ 17 L. K., Ir. 641 C. A, w'lte, who survived him. After the vendor’s death 

An aged lady of weak intellect made a volun- attorney claimed the^ estate as hi.s heir-at- 
tary settlement, which was set aside, as it con- that the will was revoked by the 

tained no power of revocation. The solicitor who brought actions of ejectment to 

4rew it admitted that he had not expressly told I'^^over possession thereof. The widow filed a 
her of the absence of such a power Held, that chancery for relief ; and on an issue 


he must pay his own costs. Henahall v. FereddAL 
-27 h. T. 743 ; 21 W. E. 240. Affirmed, 29 L. T. 
46 ; 2i W, R. 570. 

A solicitor acted foi' both parties in the matter 


directed by that court, a jury found that the 
attorne}^ fraudulently omitted to tell the vendor 
what effect the fine would have upon a devise of 
the property comprised in it. The court of 


•of a voluntary settlement, which was set aside that verdict, decreed the attorney 

for undue inliuence, He'svas made a defendant be a trustee for the devisee of the lands and 
to the suit for that pitrpose. The court, though ^'^'Creditaments which so descended ^ to him as 
exonerating iiim from culpability in the matter, itelr-at-law. The house of lords, affirming that 
made him bear his own costs, because he had not fnrtlier held, that the attorney’s alleged 

acted with proper jirndence in the matter. ^S^orance of the effect of a fine on a will of the 


Marwi/ V. Jfoant^ 8 Beav. 439 ; 14 L. J,, Ch. 
:233; 9 Jur. 741. „ 

— — Of Mortgage — ^Measure of Bamages.] — ^A 


lands comprised in it, and his omission to inquire 
whether the conusor, his client, had made a will, 
were such professional ignorance and neglect as 
afforded a principle by which a court of equity. 


requiring that notice should be given, or some ignorance or neglect, to the prejudice of that 
interest should be three months in- arrear • and pe.rson. BulMeyY. Wilford, 2 CL & 102; 8 

It was not shewn that he. explained to, the cEent Bit (x.s.) HI, Bee Lymaht v. McGnuF 11 
that the power was not in the usual form, The L. E., Ir. 142. jbid isee Heaud. 

.solicitor afterwards took “ pbssossiah,' "and for ■- • ‘ . . ' . • • ‘ . 

several received the rents;;wSeh,. .together, b Drawing Beed--3EstoppeE1----An attorney who ’ ' 
with some ■ payments made by the.'.inbrtlgagor, draws and attests a deed, conveying land from 
■exceeded the .intereBt on both mortgages, , , He A. to B., is not allowed afterwards to say that 
meh. sold the, property Wifhpu|;^n4ta<^iyj5eMv''^46pr^^^ in 'the land and deed did i^ot pass. 
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ts on Change of Solid- nected with that in which the solicitor was 
1741, formerly retained that the same matter of <lis- 

„ ; pute may probably arise. II({tek‘h,s‘ 

yoi solicitors to have Hog. 31.5) atid JUffi/ii v. IIe»d Qian. & Sc. 

: the hearing. Galli- jJBo) appro \red and adopted. (.)n ap])eaL the 
injunction granted by tlie vice-chaiiceiior was 
’s noenmratR 1_Tt is f^'sapin’oved and dissolved by consent, the 
1 11 ^ solicitor undertaking not to disclose his client’s 

vhen duly culled uiwn LmU r. Ki>H,smwd CoUienc^ Co.. '>% 

1 the papers ot which j _ ph. 5« ; 20 Ch. D. 733 ; 17 L. T. 323 31 

u- them in a reasonable i 7 g_ ’g p ^ g 

whether the condition " 

d 1 easonable^ is for ^ solicitor who has been discharged by li is 

.7 ‘ 1 1 . Yo’ T cannot be afterwards concerned against 

44, lb uui. ib4; d pini in the same suit. JIutchimY. Ifufehbus^ 1 

edved his client B The court will not permit a solicitor to ilis- 

>t it tor want ot proper communications made to him; in that ' 

loss V character, and will not speculate about their 

rT. Qi r. i^'iateriality. Semble, their is no substantial dis- 

ofe ; o jur. Jit> ; tmction between the cases of a discharged 

T , , . , solicitor, and of one who refuses to act. Muma* 

1 deeds are deposited, ^ IIMoh.Jy. 

client s knowledge, in MamiUim, Id.'do9,ix, XeLmv.M?sm,Id.m5,n. 
ehom he has borrowed w,aier y, Fowler, Id, S&9, n, 
attorney atterwards is application to restrain a solicitor may 

whein the deeds are : made by motion in the cause in respect of 

having mislaid such irijunction is sought, and need not 

’ton^ i IN. dc iVl. /iJ ; liecessarily be made by petition. Ib. 

A., a solicitor, had been employed by B, to 
•n payment of a solid- negotiate ami conclude an a^’cement on her 
tied to the possession y Disputes then arose between them as to 
icitor by third parties, ® Ptoonte^l to be taxed 

.vritteii by the solicitor reduced A suit was subsequently cony 

ij are paid for by the P' .<)' ‘’i® o’’-]®®*' 

3 Beav 545 • 24 L J aside the agreement, and m which A. 

‘ S W ji 474*" * and D., who had lately become his partners, 

' is entitled to retain were solidtoi-s for C. The court restminod A. 

. to him by his olieut. ““J from acting as_the solicitor of 0. in the 
suit, and restrained A. from commuiucatmg to 0. 
n information relating to the agreement that 

rSamMie has no knowledge confidentially as the 

ntitlo h m to prevent 2S2 ; « 

le s^aTthyit Aftinnecl,SSim.269,n. 

ipacitv. iroiimrd v. *° sol>®'tor from giving 

^ *' evidence ot confidential matters refused: the 

propriety of his being examined being left to the 
consideration of the court before which he might 
appear as a witness. Men* v. Ward, Jac. 77. 

A solicitor who has been discharged, may, 
upon proof of his misconduct, be restrained from 
communicating information that came to him 
confidentially from his client, semble. Ib. 

Injunction decreed to .restrain a solicitor from 
communicating, to a party who was suing a 
former client, documents or matters of evidence 
In what Cases — Injunction,] — An attorney, or which had come to the possession or knowledge 
solicitor, cannot give up his client and act for of the solicitor , in respect of his employment 
the opposite party in any suits between them, for such client, and to restrain the party suing 
C%olvio)id(deij QEa rT) v. CluiUm (Lord), 19 Yes. from using in his action, or otherwise, any 
261 ; 13 E. B. 183. documents or miitters of evidence which he had 

Attorney is prevented from communicating so obtained. Lewis v. Sodtk, 1 Macu. & Q. 417. 
his client’s secrets, even by striking off the Where an attorney, has been employed in a 
roll; not }>ermitted to give evidence of them, .cause, and is afterwards discharged by his client, 
Id. 208. not on the ground of misconduct, the court will 

The jurisdiction to restrain a solicitor from not restrain , him, from acting for the opposite 
acting for the antagonist of his former client is -party, unless; it, clearly and distinctly appears 
founded upon the principle that a man ought to that he, has obtained information in his former 
be restrained from doing any act contrary to the- charaeter-' which ’it, would be prejudicial to the 
duty he ov/es to another ; and will be exercised cause ,pf his , former client to communicate, 
at the instance of the former client, irrespective lohn&m ir MdrvUtt, 2 C. & M. 183 ; 2 D. lb C. 
of the question whether the solicitor was dis- S43„;,4 Tyrc,'78'r‘3'L. J,, Ex, 40. 
charged by him or had discharged himself, The court- refused .to , Restrain a defendant’s 
whenever the transaction in reference to which attorneys' from' acting for him in the, cause, on 
the injunctiph is sought so hows out of or is con-’ the alleged ^und that they had, in the character' 


Acting Against B'oemeb Client ob 
Disclosing His Af.faies, 
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of .solicitor?; for the defendant and others inte- ' against their client, without his consent, so as to 
rested (jointly with the jdaintiff) in a chancery | enable the retiring partner, as discharged, to act 
suit, in attendance upon a master, obtained a against him. (^hohnonddp)j {Earl) v. Clinton 
knowledge of the plaintiff’s case, and of the (Xurcr), 10 Yes. 27:-^ ; loli, E. 18:1 
evidence upon which it w%as to be supported; , . « „ , . ^ 

the defendant’s nitorneys deposing that they in • Bisclosmg Defects m Client s Title,] An 

that suit acted also fjr the defendants, and had! attorney, being emiiloyed to raise money on 

not thereby obtained aiiv further knowledge I mortgage for A., ilisciosed to the proposed lender 
of the iilaintitf’s case than would be disclosed K-ertain defects in A.’s title, per quod he was siil)- 
bv a pariicular of demamL Or Ml v. Edo, 2 i jeeted to divers actions at the suit ot rne projiosed 

AI. k ;8cott, 2 : 0 Bing. 1 : 1 L. J., C. P. VMl | lender, was delnye<l in obtaining the money he 
The court refused to restrain, at the instance j wanted, and compelled to give a higher rate of 
of an administratrix, a solicitor who hail acted on i interest ; field, that this was a breach of duty 
behalf of the adminhstratrix in the affairs of her ; wdiich an action lay by A. against the 
intestate's estate, from acting as the solicitor of j attorney, iiorwithstamlmg lie had been the 
somcof the next of kin in a suit fertile adminis- attorney of the proposed lender before his 
tratiori of the estate, Jlntrhinmn v. EeicarkCl^ retainer by A. 'Irnjlor y. Elaclilou\ 3 Bing. 
De <T. & Hm. 727, 235 ; :•? Scott, 014 ; 2 Hodges, 224 : 6 L. J., 

How far soliciror may, after being concerned hk F. 14. 
for one party, be restrained from being con- m i i. o v n i i i 4 . t -j. 

corned for the opposite paitv. imnrnn v. ^lerk to Solicitor.]- A clerk to a solicitor 
MulMt, 4 Price. 3.-,3 : IS K. P. 723. i commenomK pnactico tor himself, not to be 

The court will not exercise its sumniavv iiiris- I'estrained rrom acting as solicitor tor parties 
diction over .nil attorney simiily because he has, whom his nmstei' was emplo.red upon 

from improper inotivc.s, given iuform.atioii which oCnpral allegations of his having in ps former 
might be used against a former client. There service acqmrcd information likely to bo pre- 
niu.st bo actual misconduct iiuil attorney, by the P ^ kvi v. 

adverse use of information while the relation of j '^‘h 

attorney and client is still subsisting, or by the Death of Client.]— The obligation to keep 
betrayal of secrors relating to the client’s business, secret confidential communications does not 
obtained by tlic attorney while acting in a coiifi- cease with the death of the client. Biffr/n v. 
dential capacity, and acquired also in consc{iueiice Jlcad, Sau. k Sc, 3:k>. 
of his so acting. Cutt.s. In ro. H5 L. T. 71, 

A bill was filed by the residuary legatees under ^ 

a will, against the executors, of whom one was PtJiiCHASES AKD Dealings ith — See 

also beneficially interested as a legatee, and had BAUD, 

umlertaken the sole maimgement of its affairs. 

The bill charged particular acts of mismanage- UIHER Uxi&ES. 

ment, and the appropriation by the managing Befusing to Produce Client.]— There is no 


AND Dealings With— 
Fraud. 


e . In Other Cx^ses. 


' j '''''v; 

r \ ^ : 


ment, and the appropriation by the managing Befusing to Produce Client.]— There is no 
executor to his own purposes of part of the trust obligation on an attorney or a solicitor to pro- 
funds, The solicitor for the plaintiffs, having quee his client for the purpose of being served 
been for several }'ears the friend and solicitor ^yith process bv a third person, and a security 
of tiie managing executor, had become well obtained bv the solicitor from his client during 
ac(|uaintcd with tlie circumstances of the trust : the period of the client's concealment will not 
be had been engaged in recovering money from be thereby avoided in favour of such third person, 
a debtor to the estate, and had been consulted by v. Eeale. 6 H. L. Gas. 581 ; 27 L. J,, Ch. 

the managing executorwbenoneof the residuary 444 ; 4 Jnr, (n.s.) (595 ; 6 W, E. G35, 

legatees, the present plaintitf, had applied for the ’ y • • • 

executorehip accounts, which had been delivered Duty to give Personal Attention.] — Where by' 
under the solicitor’s advice. The solicitor’s bill a deed between mortgagees, mortgagors, and an 
for the matters was made out against the attorney, the attorney wms to be receiver of the 
managing executor, not as executor, but per- rents, tithes, and other profits of an estate in the 
sonally. The bill was taxed, and an action country, and he carried on business in London : 
brought for the amount, which was paid, and the — The court held, that he was not obliged to 
character of solicitor and client thus ceased in leave his business in town, but might employ an 
1847. A motion by the managing executor, the agent in the country to collect for the estate 

former client, for an injunction to restrain the in question : and they construed the deed so as 

solipitor from acting as the solicitor for the to allow the attorney to charge for the agent’s 
plaintiffs in the cause against him, was dismissed, expenses, before paying over the net proceeds of 
V. 2 DeG- & Bm, 258 ; 17L. J., the estate to the various owners, Gilbert v. 

Oh. 340 ; 12 Jur, 740. Biptehj, 3 Bcott (n.E.) ;I64 ; 3 Man.& G-. 12 ; 5 

Notwithstanding the rule that a solicitor must Jur. 841 
not use information, acquiied in his professional A solicitor carrying on business in a town 
capacity in any subsequent proceedings against remote from his residence by a clerk who was 
his former client, a solicitor, who has acted in paid a percentage of profits, cannot recover for 
the formation of a company atid been discharged, business done by such clerk from a client ’ivbo 
may act for a petitioner to wind up the same never saw or knew the solicitor, nor ever had the 
company, wdieri all the facts'- upon which the benefit of his judgment. HopMmon v. Smith, 
petition i$ based might have been 'ascertained ‘by X Bing. H'S : 7 Moore, 237 ; 25 E. R. 671. B. Ik, 
any person in the jiositiom of the petitioner/ v. Glrmhrooh, 3 Stark, 75; 23 li. E. 100. 
Efolme^y Ell re, Meetrh Pozmi* (hr, Xn re, 25 Fx*actice of solicitors, partner's, dividing busi- 

’ 'W, B. iOS. ^ ^ ^ ^ nte,' considering one only as agent to the other,!, 

.1. " '1 ’ ' ’ ki,'sd%aIIowed, the client * being entitled, (o their' 

> V, , .BwolTOon ,.'01 In united exertiom (Minimi 
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Dealing witii Company.] — Semble, it is a Acting for all Parties,] — A. purchased an 
breach of duty in a solicitor, for which he may estate from B., and on the completion, one soii- 
jiistlj bo blamed, if, in dealing with a public citor acted for both parties, and the purchase- 
company, he places the smallest reliance on any money was paid into his hands. Afterwards the 
rei)ro.seiitation of any agent of the company as purchaser was defeated by C., who had a para- 
to its future acts. A solicitor, dealing with a mount mortgage. The purchaser presented a 
public company, ought never to be satisfied with petition against the solicitor, asking payment by 
anything but the most solemnly-executed agree- the solicitor out of the purchase-money of the 
ment of the company,^ LeoniiuMer Canal Co. y. losses occasioned, or that he might indemnify the 
Shre/.v.s'darj/^ and Harefovd AJy., 3 Jur. (N.s.) 930 ; petitioner. The petition was dismissed with costs, 
5 W. E. 8G8. the court holding, first, that it had no jurisdiction 

. . ^ T .• award compensation or damages in such a 

Appomtxng Son as co-Trustee,] retire- g^se ; and, secondly, that the money having come 

ment of one of two trustees of a yih, the con- hands of the solicitor, as agent of the 

tinuing trustee, who w^as the solicitor to the vendor, and not of the petitioner, it could not 
h'ustees, appointed his son, who was hi^s partner intei-fere. TiiUe v. Wchfninton, hi re, U Beav. 
Ill nis business, to be a new trustee. Ihe trusts ^4 • 15 Jur iO‘^3 

by the court : ± clients of the same solicitor M. to 

—Held that, without any reference to the per- an authority in writing to sell 

sonal htness ot the son, by reason of his position, certain propertw. Acting on this authority M. 
the appointment was one which the court ought entered into an agreement with H. to sell the 
not to appmve, though it would not have been property to him :^Held (reversing 2 Jur. (k,S.) 

the ^court had not been administering 922 ), that this was a transaction in which there 
the trusts. A v. ^ orris, o3 was a necessity for the utmost openness of deal- 
W E 95“*^^ ’ court, not being satisfied that this 

vv. E. .lOD. existed in the case before it, refused specific per- 

Wlien Acting for Trustees.]— It is the duty of formanceof the agreement entered into. Hesse r. 
a solicitor to inform his client, when a trustee, hriant, 6 Be G. M, & G, 623 ; 5 W. E, 108. 
that if he does not tax his bill ot costs, the items Sufficient ground for the inteiference of equity 
not properly chargeable will be disallowed in ^ person entrusted to act as attorney for ail 
passing Ms account. Muioer, Ea pane. 18 L,. T., {Arties, abuses the confidence placed in him. 
457 . Cost ig any .Hastier, %%eh.k.\jef.\^o. 

It is improper conduct in a solicitor acting for 

a trustee to attempt to protect his client against t t a-rtt at? qat TAyrrAi? 

the just demands of a cestui que trust, by throw- x OE fouJ-iiolTO.R. . 

ing formal difficulties in the w'ay of the latter, I. AS PEINCIPAL TO THIKB PAETIES. 
wffiich the solicitor would not otherwise have 

insisted on as necessary for the protection of his Entering Appeal at Sessions.] — The solicitor, 
client, Aylmer v. Winterhottom, 4 Jur, (N.S.) and not the client,. is liable to the clerk of the 
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upon payment to him by the claimants of four , A solicitor contracted, in his onm name, to 
diiv.s' possession money. The officer was in pos- purchase a freehold : he resisted the performance 
session of the goods seized eleven days. He of it on the ground that he had acted as the 
afterwards sued the attorney for the fee for mere agent of a client, and that, it being a case 
executing the wari*ant, and for seven daj^s’ pos- of hardship, damages at law would be an adequate 
sesshni money Held, that as the levy under remedy to the vendor : — Held, that he was 
the writ had produced nothing, he was not liable, bound to pei’form the contract, baxon v. Blahe, 
J7y. Beav. 1-38. .. 

A bailiff may recover from the attorney in the A contract haying been entered into by a firm 
cause the costs of executing the fi. fa., although of solicitors acting on behalf of their client, to 
the bailiff was not specially nominated by the pay the plaintiff certain sums of money, the 
attornev. Brewer v. Jimes, 10 Ex. 655 ; 3 plaintiff filed a bill against the client and the 
C. L. E. 369 ; 24 L. J., Ex. 143 ; 1 Jur. (N.s.) solicitors, alleging that the client was bound by 
240 ; 3 W. B. 215. the contract, but that the client denied that he 

was so bound, on the ground that the solicitors 

Expenses of Witnesses.]— The attorney in a had no authority to enter into such contract, 
cause is not personally liable to a witness whom and the bill prajnd specific performance by the 
he subpmnas to give evidence in the cause for client or otherwise, if it should appear that the 
her expenses of attendance. liohhis v. Bridge,^ solicitors were not authorised, then that the 
8 :M. & W. 114 ; 6 I). P. C. 140 ; M. & H. 357 ; 7 solicitors themselves might be declared personally 
L. J., Ex. 49. liable to perform the same. A demurrer to the 

An attorney, being in the position of an agent bill by the solicitors was allowed on the ground 
for his client, is not liable for the charges or that the plaintiff did not himself allege that the 
expenses of a skilled witness retained by him, in client was not bound, and, also, that alternative 
pursuance of his general instructions, to make relief could not be prayed against one defendant 
surveys, researclies, calculations or experiments, in case relief could not be obtained against 
with a view to examination as a witness in his another defendant. Olarh v. Bd vers (Lord')^ 
client’s cause. Lee v. Bvered, 2 H. & 1^.285 ; 26 37 L. J., Ch. 70; L. R. 5 Eq. 91 ; 17 L, T. 166 ; 
L. X, Ex. 334 ; 5 W. R. 759. 16 W. R. 123. 

The client, in such a case, is priniS- facie liable ; 
and althoush it is competent to the attorney to .j rm AnTTAxrQ a-p mAPT 

make himself personally liable to pay the charges, ACTIONb OF TORT, 

there must be evidence of an express undertaking False Imprisonment.] — An action for false 

on liis part so to do ; and the mere fact that the imprisonment lies as well against an attorney as 
attorney has employed the witness in such a against his client, who sues out at the suit of his 
wa\% and that in the course and conduct of the client an illegal writ of capias ad satisfaciendum 
cause he has had commiinicatioiis with the skilled against a defendant, and causes him to be 
witness, that being in the course of his business imprisoned thereon. BarJierY.BraJiam, 3 Wils. 
as the attorney, is no evidence of such an under- 368 ; 2 W. Bl. 866. See Rogers v. Bopkm, 2 
taking. Ib. Stark. 404. 

A an attorney, caused B. to be subpeenaed as Attacbment of Client-Acting without Autho- 
a witness in a cause m which A. was attorney rity.]_A bill filed without the authority of the 
and B., brfore he_ went to the assizes, asked A. dismissed with costs, and the plain- 

who was to pay him, and A said he would do so. ‘jg attachment for non- 

After rhe ass zes at which B attended and was of costs. The court, on motion, ordered 

cammed, A. s clerk, by the direction of A., gave ^ ^ g indemnify A., but refused to 

B.an l OL for the amount of B.’s expenses and ^ ^ i j j ^ ^ 

loss of tune, which amount A. received from the .i^nts :-Held, also, that A. was not, on such 

cause had ^ ppeation, to be deprived of his right against 
been taxed :-Held, that B might recover the jj j ^ imprisonment, 

amount from A. Araiw v. 9 Car. & P. g ^ ‘ 
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debtor in an action of trespass. v. PlUhig, 

i) D. & K. 44 ; 6 B. & C. 3S : 5 L. J. (o.S.) K. B. 40. 

An attorney who delivers to a bailiff a precept 
issued out of a local court, to be executed within 
the jurisdiction, is not liable in trespass jointly 
with the bailiff for executing the precept out 
of the jurisdiction, unless he was aw’are that 
it was to be executed out of the jurisdiction, 
although his name was indorsed on the precept, 
with dii'cetions to levy, and he ivas aware that 
the bailiff intended to make the levy in the 
manner he did. Sowell v. Champion^ 6 A. & E. 
407 ; 2 N, ^ P. 627 ; W. W. & D. 667 ; 7 L. J., 
Q. B. 197. 

An attorney, who deliberately directs the exe- 
cution of a warrant, is liable in trespass if it 
proves bad. Green v. 5 Q. B. 99 ; D. & M. 

199; 14L. J., Q. B. 162. ' 

An attorney, to whom his client had assigned 
a debt for ■which judgment had been recovered, 
indorsed a fi. fa. in tlie action, “ The defendant 
resides at W., in the county of B., and is an inn- 
keeper.” The defendant in that action resided 
with E., his mother-in-law, and managed the 
business, which she carried on at an inn at W. 
The levy was made upon her goods in that inn. 
In an action against the sheriff and the attorney : 

' — Held, that the attorney must be taken to have 
directed the sheriff to levy the goods of E., and 
vras therefore liable. ' Bowles v. Senior. 8 Q. B. 
677 ; 15 L. J., Q. B. 231 ; 10 Jur. 354. See 
Childers v. Wooler, 2 El. & EL 287 ; 29 L. J., 
Q. B, 129 ; 2 L. T, 49 ; S W. E, 321. ‘ 

An action on the case is not maintainable 
against an attorney, who, being retained to sue 
for a debt a person of the same name wdth the 
plaintiff, by mistake and without malice takes 
all the proceedings to judgment and execution 
against the plaintiff, or having obtained judg- 
ment against the right person, by mistake and 
without malice issues execution against the 
plaintiff. TJacies v. Jenkins. 1 D. & L. 321 ; 11 
M. k W. 745 : 12 L. J., Ex. 386 ; 7 Jur. 801. 

If attorneys conducting the business of a fiat 
in bankruptcy take out a summons to attend 
before a coniiriissioner under 6 Geo. 4, c. 16, s. 33, 
wdiicli is disobeyed, and they afterwards obtain 
a warrant of the commissioner to arrest and 
bring before him for examination the party so 
summone<l, •which warrant proves invalid, the 
attorneys are not liable in trespass if they have 
taken no steps in the execution of the Avarrant, 
except ordering it to be prepared by an agent, 
who, w’hen it was ready, gave the messenger 
notice to take it. Cooper v. Uardhip.^ 1 Q. B. 
928 ; 9 Jur. 777, 

Action for -wrongful seizure of goods against 
an execution creditor and her attorney, jointly. 
The attorney, who had given the sheriff a fi, fa. 
against G., sent a man, with the sheriff, to point 
out his goods. He pointed out goods which the 
sheriff seized, and which, on an interpleader 
issue, were found to be the goods of D. : — Held, 
that the attorney, by the direction -wdiich he had 
given the sheriff, had made himself personally 
liable in trespass. Poioer v. Meminq.^ Ir, E. 4 
C. L, 404. 

Held, also, that, the attorney having directed 
the sheriff to seize the goods wdiich the man sent 
should point out, the consequence was just the 
same as if he had himself pointed out the wrong 
goods and directed the sheriff to seize them, 

Xk 

D. obtained, as special damage, a verdict for 
the costs of the interpleader proceedings which 


he had taxed against the execution creditor, and 
for the payment of which by her he had an order 
of the court, but which he was unable to 
recover : — Held, that, as his action was brought 
against both the execution creditor and her 
attorney, the same damages must he recovered 
against both ; that, as D. had an order whicli 
was equivalent to a judgment of the court 
against her, he could not recover the amount 
of them as damages against her, and, therefore, 
the verdict should be reduced by the amount. 
Ik 

Eefusal to sign Defendant’s Discharge unless 
paid on independent demand.] — Where a defen- 
dant, on being taken in execution under a ca. sa,, 
tendered the debt and costs to the plaintiff’s 
attorney, and required him to sign his discharge, 
which he refused to do until he had paid an inde- 
pendent collateral demand for costs : — Held, 
that the plaintiff and his attorney were liable to 
an action on the case for such refusal. Crozer 
V. Blllhicj. 6 D, k E. 129 ; 4 B. & C. 26 ; 3 L, J. 
(O.S.) K. B. 131 ; 28 E. E. 199. 

Improperly suing out Writ of Attachment.] — 

Upon a change of solicitors in certain suits in 
equity, an order was made by the master of the 
rolls, requiring the former solicitor to hand over 
to the newly-appointed solicitor all pa})ers and 
documents in his possession, custody or power 
relating to the suits. Borne of the papers were 
in the hands of counsel and others in the hands 
of a law stationer, who respectively'' claimed 
liens thereon for their fees and charges ; and the 
solicitor alleging that his client had undertaken 
to provide funds for fees and disbursements, but 
had failed to do so, was consequently unable to 
comply with the order as to those papers. The 
newly-appointed solicitor, upon an affidavit 
alleging the neglect to obey the order, but not 
mentioning the excuse set up, obtained from the 
clerk of records and writs a writ of attachment, 
under which the former solicitor (already in 
custody for debt) was detained. An application 
having been fruitlessly made to the master of 
the rolls to set aside the attachment, upon a 
statement of all the facts, the former solicitor 
appealed to the lords justices, who reversed the 
decision of the master of the rolls, with costs, 
and ordered the writ to be set aside and the 
solicitor discharged from custody : — ^Held, that 
neither the solicitor who so sued out the attach- 
ment nor the client was liable in trespass. 
Williams v. Smith, 14 C. B. (JT.S.) 596. 

Trover.] — A., the acceptor of a bill of exchange, 
had agreed with his , creditors to pay a com- 
position, partly in money and partly in notes. 
The bill having become due, the drawer was 
unable to take it up, but the indorsee intrusted 
it to the drawer to get the composition in money 
and notes for him. The drawer handed it to his 
attorney, with other bills accepted by A,, to get 
the composition for him, and, at the same time, 
obtained ah advance of 2O0L from the attorney. 
The attorney obtained the composition in money, 
and repaid himself the 200L, and carried the 
balance to the account of the drawer. For the 
composition, in notes he took one note for the 
aggregate amount ‘ of '• the ' composition on the 
several bills handeid to him: — ^Held,. that the 
attorney was not liable to the indorsee, either 
in trover for. the; biU or for the money kept 
back by hun to repay the advance to his client^ • 

, 4S~2' 
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1 H. &: N. Statute of Limitations.] — The ordinary rela- 
tion of a solicitor to his client in questions of 
iiccount is not of such a fiduciary character as to- 
with Opinion of bar the Statute of Limitations, 21 Jac. 1, c. 16. 
an attorney, for Wtihum v. 'irond/na?i. 45 L. J., Ch. 57 ; L. R. 20 
jedins?, it is not Eq. 721 ; 24 W. li 47. 


! 'Accounts ■ when Ee-opened.]. The . general ' 
expressions : of LoixT': Ftedesdale, ,'i : y.: 

Morgan Y. & J. 230), are not to be construed 
to mean that accounts settled between parties 
standing in the relation of solicitor and clieht 
are to be disregarded. It would be absurd that 
a solicitor, however accurately his accounts were 
settled, and however plainly his books show 
prima facie that the accounts were regulaiv 
should more than any other man be put to vouch 
I his account over again. Iliehson v. Aylioard,, 'A> 

I Moil. 1.5. . ^ 

I An account settled between a client and her 
I solicitor, including arranged bills of costsy 
I decreed to be opened and the bills referred 
for taxation in an action instituted nearly two 
: years after such settlement, on the grounds of 
undue influence, and that the charges were 
improper and excessive, and that much of the 
business done was unnecessary and ought not 
to have been done. Watson y. Moduwll, 47 L. J., 
Ch. 418 ; 7 Ch. D. 625 ; 26 W. E. 524. See also- 
Wohh, In re, Lamhert v. Still, 63 L. J., Oh. 
145 ; [1894] 1 Ch. 73 ; 70 L. T. 318— C. A. 

Accounts between a mortgagee solicitor and 
his client, the mortgagor, stated and signed more 
than thirty years ago, were opened on the 
grounds that the client had no independent 
advice, and signed without examination or 
explanation, that the accounts contained im- 
proper items, and that a third person was put 
forwar I as the mortgagee. TT'7i/Yiv. 

L. J., Ch. 313 ; 50 L. T, 557 ; 32 W. E. 584. 

In impeaching settled accounts between 
solicitor and client, it is sufficient to allege 
generally that the accounts are erroneous, with- 
out specifying the particular items. Lawless v. 
Mansjield, 1 Dr. & War. 557 ; 4 Ir. Eq. E. 113. 

Bonds and bills given by a client to his. 
solicitor arc not sufficient evidence of the 
debt ; if the accounts have been opened, the 
consideration for them must be proved. I Ik 
A Arm of solicitors purchased leasehold pro- 
perty, and soon afterwards they formed a com- 
pany (of which they were appointed the 
solicitors) to take over the property, which they 
sold to the company at a price greatly in excess, 
of that which they had paid for" it :~-^Held, that 
no fiduciary relation having existed between the 
parties at the time when the solicitors purchased 
the property, and there having been no fraud, 
concealment, or misrepresentation on the part of 
the solicitors, and all the then members of thet 
company having been fully aware of the facts, 
the sale could not be opened, and the solicitors 
were not accountable for the profit made on tho 
transaction. Mason's Hall Twtern Inrestment 
Co, V. Holes, 22 L. T. 503. 

Solicitor- who advanced money to infant for 
subsistence of his family, and acted as his coii- 
' riser, is in nature of guardian to- 
an account settled between them 
within a month after infant became of age- 
shaving' anjr assistance, was. 
' ‘ ^ ’ rs were delivered 

^ ^ j. . r:' 

femeeqf equity, and the; iCoiS.) Ch. 39 \ 24 % E, 219. , , . . 

I to 'the ^ form"' in which _ settled account^ 

.. \%C - 1 >' .i ‘t t f ' ’o ’ 'J . ’ ^ . 

" A/ V ^ . f * . * a*. ^ 


III, TO ACCOUNT. 

In what Cases.] — It is the duty of a solicitor 
to keep clear and distinct accounts. Clarlie, In 
re^ 13 Beav. 17,3, Affirmed. 1 De G. M. & (x. 43 ; 

21 L. J., Ch, 20 ; 15 Jiir, 1047. 

Where advances have been made bj’- a solicitor 
to his client, by way of loan, the client being in 
distress, a general account will be ordered of 
such transactions. Hlclis v. Morland, 2 L. J., 

Ch. 206. 

Where a party gave a sum of monej^ to his 
solicitors to in^'est : — Held, that as this was a 
single isolated transaction, a bill for an account 
as between principal and agejit could not be 
mainrained as against the solicitors. Mare v. 

Lewis, 4 Ir. Eq, E. 219. 

A. placed moneys in the hands of her solicitor, 
who acted also for her as a money scrivener, 
undertaking to find securities for her. He 
placed the moneys out on insufficient securities, 
misi'eproseudng to her their character : — Held, 
that as against him, if living, it would have 
been, and as against his estate after his death it 
was not a matter for an action for negligence, 
but a matter of account between principal and 
agent, and the client had a right to reject the 
charge for disbursements on insufficient securi- 
ties. Smith V. Pococke, 2 Drew. 197 ; 2 Eq. E. 

368; 23 L. J., Oh. 545 ; 18 Jur. 478 ; 2 W. E. 285. 

The summary jurisdiction by petition at the 
rolls does not exclude the right of a client to 
file a bill against his solicitor for a general 
account. O'Brien v. Lewis, 9 Jur. (N.s.) 321 ; 7 
L. T. 734. 

Demurrer to a bill by a solicitor for an account 
between himself and his client in respect of 
moneys received and paid and of loans made by 
the foimier for and on behalf of tlie latter, and of 
bills of costs due from the former to, the latter, 
a]Iowe<l, as not amounting to a case of mutual 
account. Padwivk v. Hurst, 18 Beav. 575 ; 23 
L. J., Ch. 657 ; IS Jur. 763 ; 2 W. E. .501. 

Upon demurrer, a general allegation that 
accounts are of a complicated nature is not 
sufficient, unless supported by specific allegations 
of facts showing their complex character. Ih, 

A bill or claim for an account filed against 
a confidential agent cannot be resisted on the 
grountl that the defendant ' has also been 
employed as a solicitor in the same matter, 

Oddy y. Seeker, 2 Bm. k (Ul 193. 

A bill was filed by a. solicitor against a person 
employed as his occasional clerk,, and in that | 

character receiving and paying moneys for- him, _ 

and claiming against him a sum ior aertices, the fidontial adv 
iiiaster having paid from time to . time nioneys him, and 

to and for the clerk. The bill prayed an injiinc- ‘ . 

tion to restrain an action.broughi' by the clerk and without latter 
for the balance of the account this opened, notwithstanding voucher 

'wasnot'siich'm accountas t 0 ''requlk%'’t^ up. ^ 
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between attornei^ and client should be delivered. 
JoJnu\s V, Lloyd, 10 Price, 62. 

Settlement of accounts between attorney and 
client is not conclusive, the nature of *" 111611 * 
connection taking their accounts out of the 
seneral rule of equitv. Lewci? v. Morgan^ 5 
Price, -12; 19 11. 11. 566. 

See aUn Accounts and Inquieies. 

For Profits.] — A solicitor was active in found- 
ing a banking company. Before its establish- 
ment he entered into a secret arrangement with 
a strauger, that the latter should purchase some 
property eligible for the banking-house on a Joint 
speculation. After its establishment, the com- 
pany purchased part of the premises for their 
bankiiig-hoase, not knowing that their solicitor 
was interested in it ; — Held, that he must 
account to the company for all the profits made 
by him by the whole transaction, but that the 
stranger was under no such liability. Tyrrell v. 
Jdanh rf London. 10 H. L. Gas. 26 : 61 L. J., Ch. 
669 ; 6 Jur. (N.S.) 849 ; 6 L. T. 1 ; 10 W. E. 359,' 

Taking Accounts.] — In taking an account of the 
pecuniary ti-aiisactions between an attorney and 
his client, the production of a bond entered into 
by the latter is not sufficient evidence of a debt 
to that amount, and actual payment must be 
proved, Lewes v, Morgan, 3 Y, & J. 230. 6*., 

nom. Morgan v. Brans, 8 Bli. (n.S.) 777 ; 3 Cl. 
& F. 159.' 

Where an account is decreed to be taken of 
the dealings and transactions between an attorne}^ 
anti liis client, in the course of which tiie attor- 
ney has taken securities from the client, the 
attorney must not only i.)rove the securities, but 
likewise the consideration for which they were 
given. Therefore, wdiere a promissory note was | 
given by the client to his attorney under circum- 
stances of great suspicion, but the client was j 
unable for want of witnesses to prove fraud in j 
the attorney, the court upon decreeing an account i 
between the parties, directed an inquii^y as to ! 
whether the attorney could by any, and what i 
affirmative evidence prove the consideration for 
the note. Jones v. Thomas, 2 Y. & Coll, 
198. 

When on a bill, against a firm of solicitors who 
w^ere the trustees of a settlement, for an account, 
but in which there was no charge of wilful 
neglect or default, and no relief prayed as against 
it, the plaintifi: succeeded in establishing his 
case ; the court directed an inquiiy as to the 
defendant’s dealings with the trust fund, and if 
on taking the accounts it should appear that 
they had been guilty of wilful neglect or default 
in the discharge of their duty, they should be 
charged, in taking the accounts, with such wilful 
neglect or default. v. ILowell, 21 L. T. 

743. 

The solicitor of an administratrix receiving 
money belonging to the estate of the intestate 
is not a trustee for the estate : and if , he 
makes payments out of it for the use of the 
administratrix, which are either previously 
directed, or subsequently adopted by her, he 
will be charged only with the balance actually 
in his hands. Wathins v. Muide, 1 L. J. (o.S.) 
Oh. 82. ‘ , , . 

H. by agreement with J. became solicitor, on 
the record in certaiii suits, and an arrangement 
was inade that moneys received by him as such 
solicitor should he applied to meet some fees , to 
Douitscl due from J. The moneys were so received 


and applied after J.’s death. J.’s estate was 
insolvent, and a summons was taken out by his 
executor for payment of the sums : — Held, that 
as H. had received these moneys as solicitor on 
the record and by express agreement with J., he 
was entitled to retain them, .subject only to an 
account. Jeyes v. Jeyes, 45 L. J., Ch. 215 ; 31 
L. T. 167. 

Appropriation of Payments.] — Where 

directors of a company carry on busiues.s un- 
authorised by the deed of settlement, and 
moneys have been paid by the company to the 
solicitors on account of costs generally, "the soli- 
citors have no right post litem mo tain to appro- 
priate such payments to the costs incurred in 
respect of the unauthorised business, but, on the 
contrary, the court will appropriate the pay- 
ments to the costs which the company wa.s liable 
to pay. PUmnix Life Assitrance Co., Tii re, 
LLoward and Bohnan, Bx pnrte, 1 Hem. M. 
433 ; 2 H. li. 548 ; 11 W. E. 984. 

There w*ere numerous money transactions 
between N., a solicitor, and D., his client. 
Before 1825 they settled their accounts on two 
or three occasions, whenever it appeared con- 
venient. From 1824 to 1846 there was a sum of 
5,000/. placed in D.’s hands by N., for which D. 
gave his bond, and there were other sums secured 
by H.’s promissory note. D. gave E. moneys 
as he asked for them in gross sums, nothing being 
said as to their appropriation. Upon D.’s death, 
a bill for an account being filed against his 
executors: — Held, that the account should be 
taken without appropriating any sum credited to 
either party in satisfaction of interest ; that no 
balance should be struck before the end of the 
account ; and that every sum credited to either 
party should carry interest from the date at which 
it was credited. Mapper v. Bendy, 5 W. E. 4, 


IV. 


WHEN ACTING WITHOUT 
AUTHOEITY. 




Generally.] — ^Vffien a solicitor acts without 
authority, he must as a general rule pay the costs 
thereby occasioned. Savage, In re, 15 Ch. D, 

557 ; 29 W. E. 348. 

Where a person is made a plaintifi in an action 
without proper authority, and orders have been, 
without his knowledge, made against him, under 
which he is liable to pay costs to the defendant, 
the proper order to make is to stay all pro- 
ceedings in the name of the person in question 
and all proceedings against him in the action 
since he was added as a plaintifi, and to direct 
his name to be struck out for the purpose of 
future proceedings ; the solicitor who wrongly 
made him a party must pay all his costs, and all 
the costs which he has been ordered to pay, and 
also all the defendant’s costs, the costs of the 
person wrongly made plaintifi as between solici- 
tor and client, and the costs of the defendant as 
between party and party, and in such costs must 
be included the costs of the application to be 
relieved from tlie consequences of the misjoinder. 

The rule laid down in Jieynolds v, Howell (42 
.L.d., Q.'B. l-S'l ; L. EriS'Q. B. 398), and adopted , , . 
in ‘xJ punford ■(19‘ D. Ch, 229 ; 13 
Ch. D. 764,. and’ Kew¥^ggin-hiptlie-Sea Gas Co 
V. Armstwng (49 J., Cli. 231 j “ ' 


.13 Oh. D. 310), 
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Solicitors who instituted an action in the name 
or two })laintitts, one of whom was an infant 
(whose name had since been struck out on the 
ground of want of authority), were ordered on 
ftie defendants’ application to pay to the defen- 
dants til eir costs of the action so far avS they 
were attributable to the joinder of the infant as 
a plaintiif, notwithstanding that the solicitors 
were unaware of the infancy when they insti- 
tuted tile action. GellinffeT v. L. J., 

Ch. 230: FhSOT] 1 Ch. 471): 7r) L, T. Ill ; 45 
W. 11.815. 

The principle to be deduced from Frleliery, 
T//// Gndtm ((55 L. J., Ch. 828 ; [18116] 2 Ch. 
640) ami previous cases is that ^Yhere a solicitor 
without authority puts forward a person as 
responsible to the defendants for the costs of 
the action, the solicitor is to be substituted for 
such person as regards the defendants. Ib. 

The rule that proceedings taken by a solicitor 
without proper authority, will be annulled with 
costs, to be paid by him, does not apply unless 
he was aware of the circumstances which invali- 
dated his authority ; and notice from the other 
side is not sufficient to fix him with knowledge, 
if he iiad good reason to suppose that the facts 
stated in the notice w'cre not true, Thomas v. 
Fhilaijso7f 19 W. R. 255. 

liability incurred by Means of Praud,]— An 
atrornoy having brouglit an action without any 
authoi'ity to do so from the plaintiff, was ordered 
to pay the defendant’s costs of the action: — 
Held, that his liability to pay such costs was a 
liability incurred by means of a fraud within 
the Bankruptcy Act, 1869, s. 49. Jeiihins v. 
Fevedtnj, 41 L.'j,, C.'P. 152 ; L. R. 7 0. P. 358 ; 
27L.T. 37: 20 W. E. 781. 

Action Dismissed — Indemnity against Costs.] 

--- Where a solicitor files a bill, the onus lies upon 
him to show’ that he had the plaintiff’s authority 
foi' doing so, and if he fails to show’ such 
authority, or a subsequent acquiescence on the 
part of the plaintiff, the plaintiff is entitled to 
have his name removed from the record, with 
costs to be paid by the solicitor. Maries v. 
Maries, 2 Eq. Eep.‘ 361 ; 23 L. J., Ch. 154 ; 2 
W. E. 635. 

Where a solicitor has commenced an action in 
the name of a plaintiff without authority, the 
proper course is for tjie plaintiff to serve notice 
of motion on the defendant as w’ell as on the 
solicitor, that the action may be dismissed, and 
that the solicitor may pay the costs of the 
plaintiff as betw'een solicitor and client, and 
the costs of the defendant as between party and 
party. KewbUjf^lndtydhe-^Sea Gas Co. v. Arm- 
strowj, 49 L. J., Oh. 231 ; 13 Ch. D. 310 ; 41 L. T. 

, 637; 2pWR.217--G. A. 

A suit WTis prosecuted through a solicitor, and 
the plaintiffs alleged wfithoiit their authority ; 
tlie defendant gave notice of motion to dismiss 
the bill for want of prosecution, wffiich being 
served on the solicitor, he requested the plaintiffs 
to name a new solicitor, which they refused to 
do ; the solicitor then moved that he might be 
dismissed as solicitor : — Held, that no such order 
could be made ; but personal service on the 
plaintiffs of the notice of motion to dismiss was 
ordered. The plaintiffs took no step to relieve 
themselves from their Habillty Held, that the 
defendant was entitled to' have the bill dismissed' 

, with "costs to he paid by the' plaintife, leaving 

■ ' . them tA Abtnm aa +V.a 


remedy they might have. Tarhuch v. Woodcoclf 
6 Beav. 581. 

Order to dismiss a bill, with costs to be paid 
by the plaintiff’s solicitor, the bill having been 
filed without special authority from the plaintiff. 
Wrif/Jd V. Castle, 3 Mer. 12 ; 17 E. E. 3. 

Where a solicitor had taken no written autho- 
rity to file a bill, and the parol one, wdiich he 
asfeWed, was denied by the plaintiff’, the bill w’as 
taken off the file, and the plaintiff ordered to 
pay the costs of the tlefendant in the first 
instance, and the solicitor to pay tlie costs both 
of plaintiff and defendant. Marti nd ale Laio- 
.swq G. P. Cooper, S3. 

A solicitor, taldng a proceeding in a suit in 
the name of a person, w’ithout his authority, is 
personally liable to pay the costs, charges, and 
expenses occasioned to the other parties thereby. 
Malim V. Greenioay, 10 Beav. 564 ; 17 1). J., 
Ch. 26, 331 ; 12 Jur. 66, 319. 

If a solicitor gives a relator an indemnity for 
costs, or uses his name without authority (though 
afterw’aixLs assented to), the court will order tiie 
information to be taken off the file with costs, to 
be paid by the relator and attorney. Att.-Gen. 
V. Sklmiers' Co., C. P. Cooper, 7. 

Bill filed by solicitor from instructions of 
I brother-in-law of plaintiff, solicitor having never 
received any communication from plaintiff him- 
self, dismissed, and solicitor ortlereci to pay costs, 
plaintiff having absconded before bill was filed. 
Hall V. Bennett, 2 Sim. k S. 78 ; 25 E. E. 160', 
See also Betagh M.Burhe, 2 Moll. 384. Wade'^, 
Stanley, 1 Jac. Walk. 674. Stncliey, Ex imrte, 

2 Cox,' 283 ; JDundas v. Butens, id. 236 ; 1 E. E. 
112 . 

The retainer of a solicitor need not be in 
writing : but if he neglects taking that precau- 
tion, and, his retainer being afterw’ards ques- 
tioned, there is nothing but assertion against 
assertion, he must bear the cost of the risk he 
thus undertakes. IVlggins v. Pepinn, 2 Beav. 
403 ; 3 Jur. 721. 

A suit instituted by a solicitor without autho- 
rity dismissed on motion w’ith costs of the suit, 
and of the motion as betw’een solicitor and client. 
Allen. V. Bone, 4 Beav. 493. 

Bill taken off the tile at the expense of solici- 
tor, w’ho bad taken no w’ritten authority to sue, 
and whose parol authority w’as denied. Martin- 
dale V. Latvson, G. P. Cooper, 83. 

A., wffio was an equitable mortgagee by deposit 
of deeds of property belonging to the estate of 
B., was paid off by C. on an agreement with the 
executors of B. (as their solicitor stated), that 
proceedings should be taken in, A.’s name to 
enforce the mortgage security, and thereby to 
effect a sale of the whole or part of the mortgaged 
property ; and the solicitor of the executors filetl 
a claim for foreclosure in the name of A. against 
the representatives of B. A. denied that he had 
given authority to file the claim in his name, and 
moved that it might be taken off the file : — Held, 
that there being only assertion against assertion, 
and the solicitor alone vStating that instructions 
were given in the presence of A., the case was to 
be governed by Allen v. Bo?w (4 Beav. 493), and 
the claim was dismissed, with costs to be paid by 
the solicitor.. That in such a case the court 
could not adjudicate betw'een the solicitor, by 
whom the clahn was filed, and the defendants, 
the representatives of B., by whom the instruc- 
tions were given to file the claim in Ads name : , 
and the court left the solicitor to any legal 
.remedy he might have against such parties. 
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Cim-s'Jey V. Crowthe')\ 0 Hare, 384; 21 L. J., security for the defendant’s further costs : — 
Ch. 565. Held, that the application was too late. Collins 

A bill filed by an insolvent as assignee of a y, Johnson^ 16C.B.588 ; 3C.L.E. 1285 ; 24 L. J., 
debt against trustees of a creditor’s deed, but C. F. 231. 
which was filed by a solieitor without the plain- „ . _ _ 

tiff’s authority or knowlege. ordered to be taken Next Fnend. J — W here an action was 

off the file, vvdth costs as against the solicitor ; commenced on behalf of a married %voman by a 
and the defendants are not" necessary parties to without her authority, the 

such an application. Jerdein v. Brh/M, 6 L. T. the application of the defendants, 

273 ; 10 W. E. 380. ordered the action to be dismissed, and that the 

Solicitors instituting a suit in their client’s solicitors acting for ^ the next friend should pay 
name, without authority, are liable to indemnify costs. ScJijott y. ^Sehjott^ iA L. J., Ch. 

him from all costs, and a passive acquiescence by 

the client in the use of his name does not of ^1; A. „ . . 

itself amount to an adoption of the proceedings. mother of an infant employed a solicitor 

All the partners are equally liable, notwith- prosecute a suit on behalf of the infant. The 
standing only one of them may have conducted named as next friend in the cause 

the suit. Manly. In re, 26 L. J., Ch, 313 ; 3 Jur. mother subsequently discharged the 

(iy'.s.) 259. solicitor ; and after such discharge, he amended 

Semble,' thnt if B. had durin? the course of named a new next friend without 

the litigation became aware of' the use of his *1'® mother’s sanction. The court ordered that, 
name, his subsequently omitting to interfere O" payment by the mother to the next friend of 
actively to prevent its continuance would not, t^’® incurred by him iii the suit, the next 
per se, have Ijoen sufficient to relieve the solicitors should be removed and another appointed, 

from liability to him for the costs. lb. solicitor should pay the costs of the 

Solicitors of the assignees of a bankrupt estate application and of the new appointment. Zander 
instituted a suit in the names of the assignees, F«/ 7 e/*,S‘(?ZZ, 4 Hare, 596. 

but without any written retainer from the official feting for Non-existing Person.]— An attor- 

assignee, against a mortgagee of the bankrupt s though he need not be instructed by a 
property to redeem tlm niortgage, which was dis- piamtijf personally, but may receive insti’uetions 
nnssed with costs : Held, on the petition of the any one interested in the action, is liable 
official assignee, that although he was cognisant t^, jhe defendant for costs, if it turns out that 
of the existence of the suit, yet as there was no the plaintiff is a non-existing person. IfoMm v. 
sumcient evidence of his having given a retainer, jpjiiiijp^ 16 l. J. Q. B. 339? 
the solicitors were bound to pay and indemnify . 

the official assignee against the costs. Notion v. Joining Person as Co-plaintiff.] — The name of 

Cooper, 3 Sm. & G. 375. a plaintiff having been inserted on tlie record 

A solicitor obtained a retainer to proceed wfithout his knowledge, consent, or authority, on 
against executors, who had, after a long lapse motion by the defendants to dismiss for want of 
of time, neglected to prove the will, and had prosecution, and on motion by the plaintiff to 
rendered no account, to compel probate of the have his name struck out from the record : — 
wfill, and to take such other proceedings for obtain- Held, that the solicitors to the record who bad 
ing an account as might be necessary. He purported to act for the said plaintiff were liable 
instituted a suit to compel probate, and obtained to pay his costs of the motion as between solicitor 
in it an account which w'as insufficient. He took and client, and also to pay the costs of the 
then no other steps for three yeans, and then, defendants of the action and all the motions 
w'ithout further consulting the client, filed a bill therein. The form of order in DundasY, Dntens 
for an account ; he had no other authority than (1 Yes. 196 ; 1 E. E. 112) not followed. Knrse 
that retainer, and the client denied any parol v. Burnford, 49 L. J., Ch, 229 ; 13 Ch. H. 764 ; 
authority to file a bill : — Held, that the retainer 41 L. T. 611 ; 28 W, E. 145. 
did not justify the solicitor, and the bill w^as dis- A bill being filed without the \Yritten authority 
missed, with costs to be paid by the solicitor, as in of one of several co-plaintiffs, and the evidence 
Allen V. jBone (4 Beav. 493). Atkinson v. Ahhott, being unsatisfactory as to the retainer ; his name 
3 Drew. 251. was struck out as co-plaintiff, with costs to be 

Where an action is brought b}^ an attorney with- paid by the solicitor. Pinner v. Knights, 6 Beav. 
out the plaintiff’s consent, and the defendant at 174. 

the trial agrees to withdraw a juror, the court will Where a solicitor files a bill without a written 
not order the attorney acting for the plaintiff’ to authority, the onus of proof is cast on him. If 
pay the costs of the defendant. Hammond v. there be any doubt on the matter, the court will 
Tkorgw, 1 G. M. & E. 64 ; 4 Tyr. 838 ; 2 D. F. 0. hold him liable. Ih. 

721 ; 3 L. J., Ex. 358. An attorney who makes a person even a formal 

A purser of a mine, assuming to he authorised plaintiff without his express consent, is himself 
to sue on behalf of the adventurers, instructed an liable for the costs incurred by such plaintiff, 
attorney to sue In the name of twelve of them. Peed v. Cimen, Hayes, 66. 

At the trial the record was withdrawn, and the The names of persons made plaintiffs in a bill, 
defendant obtained a rule for the costs of the without their authority, ordered to be struck out 
day. Immediately after taxation, on the 19th withcoststobep,aidbythesolicitor,theirappli- 
Beptember, 1854, three of the plaintiffs obtained cation^ after they were apprised of the fact, 
judge’s orders to strike their names from the haying been made without delay* Where persons 
record, on the ground that they had ceased to have who have ;been made plaintiffs without their con- 
any interest in the mine, and that their names sent, have, after , thei. fact has come to their know- 
had been used without their knowledge or con- ledge, acquiesced for a' coussiderable period, their 
sent. On the 5th of May, the defendant obtained names will not,; on' their application, be struck 
a rule to rescind these orders and for the attorney out of the- bill, semble. - AYiUon Y* Wilson, 1 Jac. 
to pay the costs already incurred, and to give & Walk. 45:7.. ,,, 
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solicitor did not serve the bill on the . sister, but, 
by the plaintiff’s instructions, assumed to act for 
her, entered an appearance in her name, and 
obtained at the rolls the appointment of a guardian 
ad litem. The appearance and the appointment 
of a guardian were discharged by Wickens, 
V.-C., on evidence that the sister had sufficient 
capacity to authorise a solicitor to act for her, 
and that she had authorised M. so to act : — Held, 
on appeal, that whether the capacity of the sister 
was proved or not, the order of the vice-chan- 
cellor was right, for that the appearance and the 
appointment of a guardian founded on it were 
irregular. Camjjs v, 3IarshaU, L. B. 8 Oh. 462. 

Though the court will not in general, where a 
defendant is prejudiced by the act of an attorney 
in acting for him without authority, leave him 
to his remedy against the attorney, if solvent, 
that rule does not apply where the defendant is 
in custody by reason of the unauthorised act, or 
.where the plaintiff or his attorney is party to the 
wrong. HamhldgeY. I)e Lfi Crome^ 3 C. B. 742. 

A declaration that an attorney, wron.gfull 3 % 
and without the consent or retainer of the plain- 
tiff, entered an appearance for him in an action 
by D. (a third party) against the plaintiff, and 
took upon himself to conduct the action, and such 
proceedings were thereupon had that D. recovered 
judgment and issued execution, and the plaintiff 
was obliged to pay the amount recovered and 
the costs of the execution : — Held, ill, after 
verdict, as not showing any damage resulting 
from any act of the attorney. Westa way v. Frost, 
17 L. J., Q. B. 286 ; 12 JuiC 69S. 

For Infant Defendant.] — ^Where a writ of 

summons is served on an infant, and an appear- 
ance entered for him a solicitor, without 
knowledge of his infancy" and bona fide, and costs 
are subsequently incurred by the plaintiff in pro- 
ceedings in the action, which became abortive by 
reason of the defendant’s infancy: — Held, that 
although the appearance and defence will be set 
aside as irregular, the solicitor entering the ap- 
pearance is not personally liable for the costs 
thereby occasioned to the plaintiff. JFado v, 
Keefe, 22 L. B., Ir. 154, 

Substantive Motion,] — Want of authority to 
the solicitor to file a bill cannot be raised in 
opposition to a motion in the cause ; it must be 
made the subject of a substantive motion to 
stay proceedings or to take the bill off the file ; 
ancl .such a motion may be made by the defen- 
dant. Bowen V. Bowen, Ir. K. 7 Eq. 251. 

Application on Notice to Solicitor.] — A bill 
was filed by a married woman concerning her 
separate property, in the name of a next friend, 
who had died two years befoi*e the bill was filed. 
About fifteen months afterwards her solicitor 
substituted B. as her next friend, without his 
knowledge. A year later the bill was dismissed 
for want of prosecution, with costs. Hotice of 
this motion to dismiss the bill wms served on the 
plaintiff’s agent, and by him sent by post to B., 
but not in time to enable him to appear on the 
motion. This was the first intimation that B. 
received of the existence of the suit. The solici- 
tor of the man-ied woman had become insolvent, 
and had absconded to America. B, moved, with- 
out serving the solicitor, personall}", or by sub- 
stitution, with notice of the motion, to vary the 
order dismissing the bill with costs, by ordering 
that the ■ solicitor should pay the costs. This 


motion was refused, with costs. Bligh v. Tredqeit, 

5 De &. & Sm. 74; 21 L. J., Oh. '204 ; 15 Jur. 

1101. 

An order upon an attorney of one of the parties 
to pay costs incurred in proceedings in a cause, 
he not being a party applying to the court, 
is bad, if the attorney had no notice by the 
summons that he would be called upon to pay 
such costs. Wood, Ex }mrte, 9 L. T. 420 ; 12 
W. R. 136, 

y. TO BEFUHH COSTS IKW, 

Where Appeal successful.] — Where, after ser- 
vice of notice of appeal from the j udginent of a 
divisional court, the successful party levied his 
costs, and the judgment was afterwards reversed 
on appeal Held, that the party’s solicitor was 
responsible for repayment of the costs in default 
of refunding by his client. Fitzimwrlee v. 
Jordan, 32 L. B., Ir. 112 — 0. A. 

Costs paid under a decree or order, which is 
afterwards reversed on appeal, must be repaid 
by the solicitor who received them to the person 
from whom they were received. 3faUme v. 
O^Coimor, 2 Ir. Eq. B. 13. 

When there was a decree with costs, in this 
court, which was subseqiientl 3 " reversed by the 
lords, who directed that the bill below should 
be dismissed with costs, but before the appeal 
the plaintiff’s solicitor had compelled the defen- 
dant to pay the costs below, upon receiving the 
plaintiff’s receipt therefor ; and the plaintiff had 
directed his solicitor to retain those costs in his 
possession for the purpose of defending the 
appeal : — Held, that the defendant could not, 
upon the decree of the lords, compel the solici- 
tor of plaintiff to refund the costs so paid. 
Sinith V. ClarJie, 2 Con. & L. 160 ; 3 Dr. &; War. 
344 ; 5 Ir. Eq. B. 423. 

An action being dismissed at the hearing with 
costs, a sum of moneys which had been paid into 
court as security for the defendant’s costs was 
ordered to be paid out to the solicitors for the 
defendants in part payment of the defendant’s 
costs. The judgment was* reversed b\^ the court 
of appeal, and the costs ordered to be paid by 
the defendants. The plaintiffs asked for an 
order against the defendant’s solicitors for re- 
payment b}^ them : — Held, that the court had no 
jurisdiction on the appeal to order the defen- 
dant’s solicitoi's to refund the moneys the solicitors 
not being present. Nor, semble, could such an 
order have been made if they had been served 
with notice of the application. Lydney and 
Wiy-pool Iron Ore Go. v. Bird, 33 Ch. D, 85 ; 55 
L. T. 558 ; 34 W. B. 749—0. A. 

Where a judgment, under which costs directed 
to be paid to the successful party have been paid 
to his solicitor on his behalf, is afterwards re- 
versed on appeal, and the costs are ordered to be 
repaid by the party, the court will not, in the 
absence of an undertaking by the solicitor, 
order ^ him personally to refund the costs. FUz^ 
maurwe v. Jorda^i (32 L. B., Ir. 112) disapproved. 
Hood- Barn v,* Cnmman,, 66 L. 3., Q. B. 357 ; 
[1897] A. C, 172.; 76 L. T. 297 ; 45 W. B. 465— 
H.'L,(E.) , A 

Costs TTnneoessarily Incurred.] — In 1825 an ,; 
assignment, from provisional assignee to assignee 
wras prepared, but, through neglect of .solicitor 
never , ^eeut’ed; > The provisional avssignruent ^ 
ordered’ vacated^ and a new ‘assignment' 
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the 1 k 2 Will. 4, e. 56, s. 25, does not apply in taxed costs. Cockle y. Whithtg, 1 Russ, k M. 
such a case. The solicitor, having been paid for 43. . , ^ . 

tlie assignment, ordered to refund. JBeimett-i Mx In a writ of summons it is necessary to state 
parte, Stephens, In re. 2 Mont. & Ayr. 306; 1 truly the residence of the plamtiff ; the 
Deac. 70 : 5 L. J., Bk. ‘5. address of the plaintiff is not enough. Where a 

The court will not compel an attorney to solicitor had given the business addres^ of the 
ref iind to his client costs unnecessarily incurred, plaintiff in Rinsbury, but the plaintiff really 
unless he has been guilty of gross negligence, lived and carried on business in Vienna and only 
Mr<m V. 2 Bing. (N.C.) 625 j3 Scott, 52 ; came over to England occasionally, the solicitoi 

2 Hode:es. 10 ; 5 L. J.,'C, F. 225. was ordered to indemnify the detendant against 

A solicitor wiio, in order to gain some advan- the costs of the action and to pay' the costs o1 
tage for himself, induced his client to prosecute the application, Karpdes v. Inedlander, 5c 
an appeal, %Aiiich was dismissed with costs, and I, F. 264. 

would not have benefited the client if it had i ^araace. 1-Soli oitoi- ordered to pay all tht 

costs ^‘Sin "pur'?ant Th” under 
to any costs a-ainst the client. Harbin y. Jendant at the heanng pui»ua t to his under 

Jtetcrma/i, fio L. .1., Ch. 19.5 ; [1896] 1 Ch. 351 ; telting. and the costs ot the application. Cook \ 

73 L. T. 591 ; U W. E. 421-0!: A. JJroomhead, lb A es. 1,13. 

« ^ .xt. X A Pleas.]— False plea, put in for dehw 

_ Costs paid to SoUcitor aetmg without Autho- j^e file, with costs to be 

nty.]-lf an. attorney suffi out a writ apinst solicitor. Anhrey v. Aoioimll, Jac 

A., at the suit ot B., Avithout any authority 

express or implied from B. for so doing, and A. 'VVhere a sham plea was calculated to raist 
pays the costs of such writ to the attorney , A. ^gg■^gg req airing different modes of trial, tin 
may recover hack the amount of tho.se costs, by the plaintiffl to si^n judgment ai 

an action for money had and leceived against fo,. ^ant of a plea, .and made the defendant or hi 
the attorney ; but if the attorney had any autho- j^ttQpjjcy pay the costs occasioned by the plea 
nty, ei ther e.xpress or implied, from B. to sue out of the rule for correcting the pro. 

the writ such action tor money had and received xiwma.>! v. Vande?-nwole,i, 2 B. & Aid 

will not be against the attorney, even though jg- , .j-q ^ p .y_ Pmder, ‘ 

E. had no cause of action against A. Pnpen v. g ^ 777 j 5 e 4 _ 

leehng, 4 Car. ck F. 102. ’ 

Payment Neoessary.J-Where a declaration to Trustee in Bankruptcy.]- Th( 

alleged that an attorney improperly conducted iigp ot the solicitor to ate imtee in bankiuptoj 

cert.ain action.s. whereby the plaintiff was com- ^ f ' 

peUcd to pay a sum of money for debts and f o^lj.the right of his client, the t^stee; Ik 
costs, and also paid and became subject to divers ^.as no independent light. If either the tnmtec 
costs :-Held. teat he could only recover sums ?}' solicitor has been guilty ot misconduct 
aotuallv paid and not those also for which he the court can refuse to allow the solicitor s cost 
was liable; and that a sum which had been to be paid out ot the estate and this notwith 
levied bv an e.xeoutioii against his goods was an standing that the costs have been taxed and a. 
actual payment. Jones v. Lewis, 9 D. P. 0. 143 ; fpcatiir has been made by the taxing-master 

.5 Jur. 194. S. P., Pritch-t v. Bmuy. 1 C. & M. h 

775 ; 3 Tyr. 949 ; 2 L. J., Ex. 251. ’ pt) ; 20 Ch. D. b8o ; 47 L. P. 177 ; .30 W. L 


OoaipQl tbe solicitor of tfe' to pa.y, tbe jb^cficially interested, using the name of a mcr^ 
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trustee, in litigating a question of interest to his 
client, is bound to put such mere trustee on his 
guaixl, as to his responsibility for damages or 
costs, and, by neglecting to do so, may render 
himself responsible in ilefault of his principal, 
without giving any undertaking, or being guilty 
of any misconduct. Scalhin, Eat xxirtef Moll. 
63. 

Office Copies.] — It is the duty of solicitors not 
to take office copies without being autlicnticated ; 
and where the copy of depositions proved to be 
very incorrect, but was taken and paid for 
before it was compared or attested, the solicitor 
was oi'dered to pay the costs of the day. Morgan 
V. Eoe, 12 Ir. Eq. E. 21. 

Carrying out Decree.] — A solicitor having 
exhibited gross neglect in not carrying out a 
decree of the court, he was ordered to pay the 
costs of the master’s report, together with the 
costs of the application and order consequent 
thereon. Mldleg v. Tij)lady^ 20 Beav. 44 ; 24 
L. J., Ch. 207 ; 1 Jur. (N.S.) 249 ; 3 W. E. 276. 

Order made on wrong Statement.]— When 
persons, even without mala fides, make or adopt 
a statement, the contrary of which they ought 
to have known by reasonable diligence to be the 
truth, and a wrongful order is made by the 
court grounded on such statement, all such ])er- , 
sons are liable to indemnify the persons who 
suffer through such an order from all the conse- 
quences. The primary liability in respect of 
costs falls upon the solicitor,' through whose 
agency the order was obtained, and the primary 
liability as to the fund lost through the order 
falls upon those who wrongfully received it. 
Sjmicer, I/i re, 39 L. J.. Ch. 841 ;'21 L. T. 808 ; 
18 W. B. 240. 

Instructions — Delivery of Papers.]— A bill 
having been dismissed with costs, owing to the 
jilaintiff’s solicitor having neglected to instruct 
counsel or deliver papers, the cause was, on 
motion supported by affidavit, under the circum- 
stances ordered to be restored upon payment of 
costs by the plaintiff's solicitor. Birch v. 
Wlllhims, 24 W. R. 700. 

If a cause, which is meant to be defended, is 
called on, and tried as an undefended cause, in 
consequence of the defendant’s attorney neglect- 
ing to deliver his briefs, the court will grant a 
new trial, compelling the attorney to pay the 
costs, as between attorney and client, out of his 
own pocket. JJe Bonfgmj v. Beale, 3 Taunt. 
484 ; 1.2 R. E. 687. 

Plaintiff’s solicitor ordered personally to pay 
costs of the day for default in supplying docu- 
ments, and the claim ordered to be struck out of 
the paper. Somerville v. Jamieson, 1 W. E. 
123. 

Upon solicitor's appearing to be guilty of a 
gross neglect, the court will order him to pay the 
costs. Bawlies v. Pratt, 1 P. Wins. 593. 

Solicitor to fiat must bear any expense which 
iiis neglect would cause the estate. Bennett, 
Ah* Stephens, In re, 2 Mont. & Ayr. 308 ; 

1 Deac. 70. 

JSfeglect.] — The master having reported, under 
the provisions of the 15 & 16 Viet, c. SO, that he 
was unable to proceed with an order of reference, 
by reason of the neglect of the parties to attend 
his summons, and the neglect having been occa- 
sioned by the solicitor of the plaintiff, the court 


directed the reference should be proceeded with 
in chambers : and the client undertaking not to 
bring an action against the solicitor in respect of 
the conduct of the suit, it also ordered the 
solicitor to pay the costs of the master’s certifi- 
cate, and of the subsequent proceedings. Jt idleij 
V. Tiplady, 20 Beav. 44 ; 24 L. J., Ch. 207 : 1 
Jur. (N.S.) 249 ; 3 W. R. 276. 

Client found Lunatic.]— A solicitor who was 
aware that a petition in lunacy against his client 
was pending, obtained on her behalf an order ex 
parte without disclosing the fact. Pie believed 
her to be sane, but she was subsequently found 
to be of unsound mind. Upon the order being 
discharged : — Held, that he had not been guilty 
of such professional misconduct as to make him 
liable for the costs. Armstrong and Sons, In re, 65 
L. J., Ch. 258 ; [1896] 1 Ch. 536 ; 74 L. T. 134 ; 

44 W. E. 281. 

Unnecessary Proceedings.] — If a solicitor 
institutes unnecessary proceedings, the court will 
take care that the client shall not suffer by 
the course adopted. Wood v. Wood, 4 Buss. 558. 

The solicitor for some of the defendants was 
agent for the rest ; the former were entitled to 
move todiszniss, and they moved accordingly ; but 
no order couhl be made, as the time for the other 
defendants to answer the amendments had not 
^ expired. Motion refused, with costs, as the 
solicitor must have known that the motion could 
not succeed. Partington v. BailUe, 5 Sim. 667 ; 

4 L. J., Ch. 40. 

Where time is applied for, to send an affidavit 
of justification into the country to amend a 
mistake in the jurat, the court will make the 
attorney pay the costs of the application. 
Shilletoe's Bail, 9 D. & R. 6. 

Where an attorney, knowing that bail were 
insufficient, caused them to be put in, and gave 
notice of justification, the court compelled liirnto 
pay the costs of the opposition. Bhoidell v. 
Blundell, 1 D. & E. 142 ; 5 B. & Aid. 533. 

Upon a taxation, a solicitor put in an insuffi- 
cient examination. He was ordered, on motion, 
to pay the costs occasioned thereby, and of the 
four-day order and of the application. Bain- 
hrigge, In re, IT Beav. 620. 

Where an araemlment was refused at the tria 1 
by reason of the wilful misrepresentation of the 
plaintiff’s attorney, the attorney was ordered to 
pay the costs of a rule absolute for a new trial. 
Williams v. Jones, 4 W. E. 99. 

Correcting Error.] — Order being rendered 
nugatory by mistake in the title of the cause, 
the solicitor was ordered to pay the costs of 
motion to rectify the mistake. Blache. Creighton, 

2 Moil, 552. 

Mistake arising from the negligence of clerk 
or solicitor allowed to be rectified, the order on 
the motion to amend, providing that the costs 
should not be -charged against the client or fund. 
Caledon (Lord) v, Evory, 1 Moll. 224. 

In drawing up a decree, the word “ inquiry 
was erroneously inserted for the word ‘^sale.” 

It became' necessary' foi* the defendant to make 
an application ^ to correct the error Held, 
that' the - solicitor of the .defendant must bear 
the costs. ■ Bolton, In re, 9 Beav. 272 ; 10 Jur. 22. 

A solicitor was ordered to pay the costs of an 
appliCation rendereii necessary by his own delay 
and mistake. ‘WhUey^. Mlllaere, 3 Y. & ColL 
27.8 J 8 3). Ex. Et|. 6o. q ^ - y' ' , _ i •' t » , 
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Hon-atteEdance in Court.] — Plaintiffs solicitor 
ordered to |>ay the costs of the day, in conse- 
quence of liis non-attendance in court when 
the cause was called on, Courttteif v. Stooli. 2 
Br. & War. 251 ; 1 Con. & I., 366. 

"Where a plaintiff was nonsuited through the 
neglect of the attorneys clerk to attend in 
court, the court refused to set aside the non- 
suit, exce])t upon the terms of the attorney 
paying the costs occasioned by the defendant's 
attending to try. Wlute v. Sandell^ 3 B. P. C. 
798. 

A plaintiff sued a solicitor who appeared in 
person. The defendant took out a summons to 
dismiss the action for want of prosecution, but 
<iid not attend tlie summons personally, being 
represented by his clerk. The plaintiff”s solicitor 
contended that the defendant must himself attend, 
but the chief clerk overruled the objection ; at 
the request of the plaintiff’s solicitor he ad journed 
the summons to the judge upon this point. The 
defendant attended before the judge, but the 
plaintiff’s solicitor did not attend, and the judge 
dismissed the application with costs and ordered 
the plaintiffs solicitor personally to pay the costs 
of the defendant’s attendance. On motion to 
vary so much of the order as directed, the solicitor 
to July the costs personally Held, that Ord. 
LXY. r. 5, empowered the judge to make the 
order and that the order was right. Barnard v. 
Ecoles, 37 W. R. 668. 



on a summary application, order an attorney to Kotice of Application.] — If it is intended to 
pay the costs of setting aside proceedings for ask as part of an order that costs be paid by the 
irregularity, even where lie has admitted that it plaintiff’s attorney, on the ground of alleged 
w’as owing to his error, and has promised to pay, misconduct on his part, it' is necessary to give 
unless there is clear evidence of the nature of distinct notice in,, the -surhmons of the intention ' 
the negligence, and that it was gross. DleJiemm to make shch application and if a judge with- 
V. Jaauhs, 0 L.'T. 757 ; 10 W, E. SOB. out any such' notice:, to the attorney, orders the 

A pauper’s solicitor will be ordered to pay the attorney to.' pay costs, .that part of the order will 
costs of any irregular proceeding. Biunvn v. be set aside,:/ Mftiok Y.' Alberty, 33 L. J., Q. B. 
JOawwn, 2 Hog. 7(5. , ' - 127 ; 0 ' h, T; '^20, 5 ,' '^2 .W. ' - ' 

When in notice of motion on behalf of feme . The appBcatioh; will -npt, be granted unless the 
covert, no prochein ami is named, her solicitor, solicitor xe<ie!ves'' -proper - ndtice of the charges 
will be liable for costs awnircled against her. Cax against and Prance, Pi ra^ y 

V. I Hog. 78. snpta./ y'*' ‘ 
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. : ' Althoiigli ' relief;'' be; given , at the, suit' of 
[.client against ■ liis solieitor for' lo'ss,,, sustained by, 
i grosS: negligence, yet where' the loss:^'was in respect 
; of a matter of conduct as to wliicli the advice 
of the solicitor was founded on the opinions 
of . competent surveyors; as to ; the value ' of . the 
property, and those bpinions submitted to the 
jiidgm,ent of the.'clieiit,..the .court dismissed: the 
bill. Ckapmmt v. Chapmanylj, K. 9 Eq. 276 ; 
22 L. T. 145 ; IS W. K. 533. 

In an action against an attorney, the deelara- 
tion alleging that the plaintiffs wife tiled a 
petition against him in the divorce court for a 
judicial separation, on the ground of cruelty : 
that he employed the defendant as his attorney 
in the suit, and that he had a good defence in 
it, but was willing to consent to a decree for a 
judicial separation, provided that, if he did so, 
no evidence upon the charges contained in the 
petition should be taken ; and that the defen- 
dant, knowing the premises, negiigentiy advised 
him not to defend the suit, and induced him: 
to give such consent, and not to attend the 
hearing with any evidence in support of his 
defence ; but that evidence was taken whereby, it 
being unanswered, his character had been greatly 
injured ; the plaintiffs case being, that he was 
induced not to defend, on the assurance that 
evidence would not be taken: — Held, that he 
could not complain of the advice given unless it 
was given upon that specific ground (which it 
was not disputed would have involved gro*s 
ignorance on the part of the defendant). ' Hill 
V. 4 F. 616. 

When cause of Action arises.]— In an action 
on the case against an attorney for negligence, 
the court held that the cause of action arose at 
the time the negligence occurred, and not at the 
time negligence was discovered, or the conse- 
quential damages ensued. SmUh v. JFod?, 6 Hare, 
386 ; 17 L. J., Ch. 170 ; 12 Jur. ISO. S. F., 

V. 61 L. T. 551. 

Trust property was transferred to new trustees 
in July, 1875. The solicitor employed in the 
transaction did not give certain notices hecsssary 
to perfect the title of the new triistees ; and in 
April, 1879, a subsequent mortgagee of the pro- 
perty obtained priority over the trustees by 
giving notice of his charge : — Held, that there 
; Avas no complete cause of action against the 
solicitor in respect of negligence till April, 1879, 
from which date the Statute of Limitations 
therefore ran. JBean v., Wade^ 1 Cab. & E, 519. 

Double Eetaiaer — Conflicting Interests.] — A. 
emplo5’'ed B. as his solicitor in an action against 
C. The learned judge on the trial reserved his 
judgment, intimating that there wouhi certainly 
. , . be a verdict for A. as regarded part of his claim, 

Ihimjfm v. Jfolland^ 9 M. W. 659 : 1 D. but as to the balance he would consider the 
r.s.) 643; 11 L. J., Ex. 273. See v. mattei\ In the interval and before judgment 

innhume, 3 Han. & G. 630 ; 4 Scott, 326 ; 1 1). actually given, H., a former client of B.’s, con- 
r.s.) 190 ; 11 L. J., C. P. ,56. ^ suited him professionally wdiether lie could 

It IS not every mistake or misapprehension of safely leave in G.’s possession property bought by 
t attorney that will make him liable to an him of C., which was nearly lall C.’s property, 
tion for negligence. The question' in such an and on JB.’s advice a bill of sale was executed by 
tion is, whether the attorney has, used reason- .0. in D.’s favour. When judgment was given, 
le skiU and reasonable care. SHlhoch^.Pass- 0. tiled a petition for liquidation of his affairs, 
■Mi^ 7 Car. t B. 289, ' . and in consequence of the bill of sale A. only 

An attorney Is bound,, under pain of' being received a dividend under the liquidation pro- 
ide responsible in airaction, to' bring a fair and ceedings on his judgment : — Held, that there 
isonable amount of care and' skill to' the per- was a right of action on the ground of negligence 
mance of his professional duty. ", Pfcrlmj* v, if B. acted in ignorance of his duty ; or on -the 
iw, ^14 C. B. 691. f .^ground of ^miscohduct and breach of duty jif lie 


once, by a very hostile summons, sought to 
■compel them to furnish it : — Held, that undue 
haste in taking proceedings to enforce a right 
•was not sufficient ground for ordering a solieitor, 
under Ord. LXY. r. 11, to repay to his client 
the costs (if any) payable by the client to the 
other side ; but "that, 'both parties being in the 
wrong, there ought, as between party and party, 
to be no costs of the summons or of the appeal, 
5md as between solicitor and client the costs of 
the legatee’s solicitor ought to be disallowed. 

Li re, Saicyer v. Goddard, 64 L. J., Ch. 
341 : [18951 1 Ch. 474 ; 12 B. 237 ; 72 L. T. 404 ; 
43 W. B. 644— C. A. 
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Stone. 50 L. J. 


were aware of it. 

Q. B. 297, 

Omitting to give Hotice to Trustees.] — A., 
an attorney employed by B. to invest money, 
lent it to C. on an agreement, by whicii C. as a 
security charged his interest in consols standing 
in tlie names of trustees for C. A. neglected to 
give notice to the trustees. A judgment creditor 
of C. subsequently to this loan obtained a charg- 
ing order under 1 & 2 Viet. c. 110, s. U, notice 
of which was given to the trustees. C. obtained 
the benetit of the Insolvent Debtors Act. B. 
brought an action against A. for negligence ; the 
judge directed the jury, in estimating the 
damages, to consider that as no notice had been 
given to G.’s trustees of the charge created by B., 
the subsequent charge created by the judge’s 
order had priority over it : — Held, that the direc- 
tion was correct, and that the judgment creditor 
had the same rights as a subsequent incumbrancer 
without notice, and was therefore to be preferred 
in equity to it. WatU v. Porter, 3 El. ^ Bl. 

743 ; 2 6. L. E. 1553 ; 23 L. J., Q. B. ,345 : 1 Jur. 

Omitting to make Agreement by Deed.] — 

Semble, that an attorney who receives instruc- 
tions to prepare a security for the payment of an 
annuity to a woman in consequence of past coha- 
bitation, is guilty of negligence if he does it by a 
mere agreement onlv not under seal, Parlter v. 

Rolls, 14 C. B. 691.*' 

Effect of 'Will — Fine.] — A solicitor’s alleged 
ignoranee of the effect of a fine on a will of the lands 
comprised in it, and his omission to inquire whether 
the conusor, his client, had made a will, is such 
professional ignorance and neglect as afforded a 
principle by which a court of equity might inde- 
pendent of the ground of fraud, hold him to he a 
trustee for a third person, of any benefit result- 
ing to himself, from his professional ignorance or 
neglect, to the prej udice of that person. RulMc u 
V. \yilford, 2 Cl. & F. 102 ; 8 Bli. (N.s.) 11. 

When Acting in Accordance with Opinion of 
Counsel,] — An agreement was entered into 
between A. and B. B. died, and administration 
to his effects was granted to C., his daughter. 

D., who was a friend of C., employed the same 

attorney wdro had prepared the original agree- ^ , , , , 

ment to prepare another between him and c!, by H (n.s.) 774 ; 12 L. T. 810 ; 13 W. E. 
which he was authorised to bring an action against 

A., on the original agreement in C.’s name, and Where an attorney, being employed by masters 
also instructed the attorney to bring such action. proceedings against apprentices for mis- 

The action was Brought, and after argument on conduct, did so specifically on a wrong section of 
demurrer, the original agreement was declared ^ statute -Held, such an instance of want of 
void, on the ground of champerty. But it *3.nd tliligence as to render him liable to 
appeared that the attorney, in preparing such repay to his clients all damages and costs occa- 
original agreement, had consulted a con ve^^'ancer, sioned by his error. ^ Hart v. Frame, 6 Cl. k E’. 
who gave it as his opinion that the agreement j Mad. k E. 595 ; 3 Jur, 547. 
was valid : — Held, that the attorney was entitled 

under the circumstances, to recover from D., his Instituting Proceedings in Improper Court,]— 
employer, the costs of preparing the second agree- attorney brings an action within a court 

ment, and also those of bringing the action upon cf limited jurisdiction, knowing that the circum- 
the first. Potts v. Sparrow, 6 Car. k P. 749. stances which gave the right of action, arose out 

of the jurisdiction of such court, he is guilty of 

Preparing Deeds.] — A trader having petitioned negligence, and liable in damages. Willimns v. 
the court of bankruptcy under 12 k 13 Viet. '5 A.&:E. 208; 2 H. &: W. 241.' 

c. 106, s. 211, an order was made that his estate An attorney, before he, takes upon himself to 
should be received ‘and possessed by the official sue; out a writ- in a court of peculiar constitution,' 
assignee, and be taken possession of by the messen- is bound to aseertain that the court has machinery 
gen One of the creditors employed an attorney to carry .out "tie, object' of the action. v. 
to prepare an assignment of bis effects for the Leech, 1 0. B, (H.s.) 617 ; 26 L. J., G. P. 125 ; 
benefit of the general body, informing him that j 3 Jur« (H3.) 442 j 5 W; B. 199, h ■ > q-;,. , 


all would concur therein. The assent of ail the 
creditors not having been obtained the assignment 
became unavailing ; — Held, that the attorney 
was not guilty of gross ignorance or gross negli- 
gence in preparing the assignment under such 
circumstances. Lewis v. Collard, 14 C. B. 208 ; 
2 C. L. E. 1345 ; 23 L. J., 0. P, 32 ; 2 W. R. 105. 

Preparing a warrant of attorney from two, 
without inserting words to guard against the pos- 
sibility of one of them dying before judgment 
does not constitute negligence sufficient to base 
an action. Kettle v. Wood, 5 L, J. (o.s.) K. B. 173. 

Where an attorney omitted to insert a defeas- 
ance in a warrant of attorney : — Held, that the 
: attorney was guilty of a breach of the duty 
imposed on him by the court, and was answerable 
on motion. Sl^aw v. Brans, 14 East, 576. 

Mixing Client’s Money.] — If an attorney pays 
into his banker’s hands money of his client, mix- 
iug it with his own, and the bankers fail, the 
attorney is liable to make good the loss. RoVni- 
son V. Ward, 2 Car. & P. .59 ; R. k M. 274. 

Mistake upon Points of law.] — An attorney is 
not liable for the consequence of a mistake in a 
point of law upon which a reasonable doubt may 


; entertained. Kemp v. Biirt, 1 N. &: M, 262*; 
B. kAd. 424; 2 L. J., K. B. 69. 

A mere error in judgment, or a mistake upon a 
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Thou-h, when an attoraey is employee! to An attorney employed to conduct an action 
ivcover a small debt, he is liable to his client for in which certain measurements were material, 
uniieccssariiy and imnropc<T suing in a superior employing a surveyor to make them, y ho was 
court (imWs, with i knowledge of the conse- given to dnnkino-,and not ascertaining before 
quench, his' client instructs him so to do), yet the trial that he had made the measurements, m 
liis liability will depend upon whether from his consequence of which tlieie was a nonsuit.-— 
clumfs instructions he might reasonably suppose Held, that there was evidence of negligence. 
That he would recover, and desired to sue for, a Jlfireer y. Jumj, 1 .f . 

sum which would cany costs, or jfot Begistering alls pendens.]— In an action 

oircumstauocs asainst a folicitof for negligence, the declaration 

]u<lgc would ceitih foi costs , a 1 it ^ stated that his client w^as equitably interested in 
rcva^oualdy .o have s^ fo« texrih parts of the terse of a" colliery, that 

suit 

the detendants. was instructed by them to com- TMivk/Wn nf’ pnfnrpiiio* fdm'm in rosooct of 
mence proceedings ag-ainst the orvner of certain I™, P°y ^ lessee 

premisis to recover die amount due f h m as To o^die 

the tioiitagei in lespec ■ ® , . y .®. J purchase money, and that the company might 

'nJ°iiropeeate<rs mi'rht tave been be decreed to do all matters necessary to oonfimi 

Si.™’. f“»;' .™. “.bXiS ?te •".<■>« ~r •»i •» ,<»; p»»f ~ 

comitv irairt • Hpl<! that as the vice-chancellor money, and the client was deprived of liis share 

of the crntrmlattae 1 ad no nr sSn to in it --Held, that the declaration was good, as 
ot ttie tonnn paunne naa no junsnicrmu lu . ^hich umvc, for no onnit- 


nfl ct a IV lenaltv as ta costrn^ the bill in chancery, which prayed for an eqnit- 

for bringing in the county palatine court an able lien again-st the intended purchasers of the 
action M might have been brought in the ease was a lis pendens which ought have 


county court, the plaintiff had not been guilty . - i + 4.1 o. .-.-p wm 

of actionable negligence in not advising that the haying reprd to the teims of the bill, il was ^ 
proceedings should be commenced in the county solicitor to have rCj^isteied it, with- 

court. Jhn lier y. Fleetwood Improvement Com- V ^ 


I been registered under the statute, and that, 


wmlonen^ 02 L. T. 831 *, .54 J. P. 711. 


Plant V. Peannaif 41 L. J., Q. B. 169 ; 26 L. T. 
313 ; 20 W. E. 314. 

In Filing Writs.] — A declaration that the 


Not Attending to Conduct of Cape.]-Where ^ declaration that the 

a plaintiif employed thedbteiidaiit (an attorney) employed the defendant as attorney to 

to conduct an ejectment for the recover}'^ sue H.for the recovery of a debt ; and thereupon 

nuses forieitecl to him by the tenant it was his duty to use proper (sare in conducting 

covenant to repair, and it w'as reterred to an . yet he did not use proper care in this, 

arbirrator, who was to decide wdiat repairs were haviiig sued out wTits for the recovery of 

necessary, but the attorney neglected 0 attend and for saving the Statute of Limita- 


him, whereby the plaintiff w’as obliged to pay 
the defendant's costs incurred in the ejectment, 
instead of the tenant : — Held, that an action w'as 
maintainable. Sirannell v. 8 Moore, 340 : 
i Bing. 347 ; 2 L. J. (O.S.) 0. P. 8. 


In Procuring Evidence.] 


to be served, duly tile the WTits with a proper 
lyVn. officer, according to the practice of the court, 

A, c M le, ± , action was barred by the statute : — 

' ’ Held, first, that although the 2 & 3 Will. 4, c. 39, 

s. 10, did not in terras require such wuits to be 
tiSl til® “fil®” « *5ie declaration 


attoraey suflered a cause to be c.ailed on for trial. „ IZ „..u 

without having ascertained whether a material ° S® 


witness, whom the plaiiitifi: had undertaken to 
bring into court, had arrived, in consequence of 
which he wras nonsuited Held, that in an 


office, and in that sense would be included in the 
word “ returned'’ in the statute, aiul such filing 
W’ould, therefore, be a necessary jiart of tlie 
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action against such attorney for negligence, it q 

was rif/htlv left to tlie lurv to determine whether 1 7* 


was rightly left to the jury to determine whether , r n n ^ V‘« 1 « t t ’ n 1 971 •* 

he had used reasonable care in conducting the Affirrmil ’10 O E* g‘7* ?9 98-% 

cause, and the jury Iiaying found that he had 


not, the court refused to disturb the, verdict. 

Meece v. liighy, 4 B. &: Aid. 202 ; 2B E. E. 251. jifot Indorsing Time of Service,] — An attorney 
A solicitor, who procures certain evidence to retained to bring an action, and not the person 
prove facts acting under counsel’s advice, is not employed as process server, is liable to be sued by 
liable for negligence if such evidence is rejected the client for damage caused through neglect in 
at the trial, Mefvoy v. Palim, 0 Bing. 460 : omitting to make the indorsement of service, 

4 M. & B 149 : 8 1.. J. (O.S.) C. 1>. 79 ; 31 B. B, 467, Cnrlewh v. Broad, 1 H. & 0. 322 ; 31 L. J., Bx. 

A solicitor who does not sem-hfe blleiiPs father 47 g • 10 W, E. 797. 
with a subpoena,, but tells, the, 'client 'thi^ his 

fathdr must, attend tbe' trial'ds’''h'bt'^‘Eiblc:toan Omitting properly to instruct Oonnsel,]— An 

action for negligence. Pria^ % BpiiMj 3 L. J. attorney in a cause is not answerable for the 

(O.S.) E.;B. 39 ; 26B. E. want of abteiition of the 






nonsuited, the court granted a new trial only be invested in consols- The plainti:® had the 
upon the terms of the attorney paying the costs conduct of the sale. The money was paid into 
of the day out of his own pocket. Townlmj y. court by the purchaser, but the plaintiffs solici- 
8 C, B. (n.s.) 289 : 29 L. J., 0. P. 299 ; 6 tor omitted to leave with the paymaster the 
Jun (iT.s.) 1159. necessary request for its investment, and conse- 

No action lies against^ an attorney for negli- quently the investment was not made. On the 
gence iti the conduct of a cause at nisi prius further consideration of the action it -was ordered 
iipon matters within the province of counsel, or that the balance of the purchase-money, after 
for omitting to move for a new trial without the payment of certain costs, should be paid to 
instructions so to do. Fmy v. Foster^ 1 F. & F. the receiver in the action, in part satisfaction of 
^ ^ a balance due to him. The carriage of the order 

In an action against an attorney for neglecting was given to the receiver, and he then discovered 
to instruct counsel to appear for the plaintiff in that the purchase-money had not been invested, 
an action brought by the latter against a third He took out a summons, asking that the plain- 
party, he pleaded that he did not neglect to tiff’s solicitor might be ordered to pay to him 
instruct counsel to appear. When the cause was the amount of interest lost by the non-invest- 
called on for trial, the counsel for the plaintiff ment of the purchase-money: — Held, that the 
rose with a brief, called his attorney, who was solicitor, as the officer of the court having the 
not present, and the witnesses, who did not conduct of the sale, was responsible not only to 
answer, and then withdrew the recoi*d : — Held, his client but to the court for the clue discharge 
that the plaintiff was entitled to succeed, the of his duty, and that he must make good to the 
meaning of the issue being that counsel had not person entitled the loss of interest, but that 
been properly instructed to appear. Haiohim v. he was entitled to a set-off in respect of a gain 
Ilarwmd, 4 Ex. SOB ; 7 D. & L. 181 ; 19 L. J., which had resulted from a fall in the price of 

consols between the time when the investment 
Where an attorney of a vendee of an estate ought to have been made and the date of the 
was employed to investigate the title thereto, and, order on further consideration, and that this 
in taking the opinion of counsel thereon, omitted liability could be enforced by summons in the 
to state in the case certain deeds materially action. The solicitor was ordered to pay the 
affecting the title : and upon the faith of the costs of the summons, though on allowing the 
opinion given (which would have been different, set-off, it appeared that the amount to be 
had all the deeds been stated) the vendee con- paid by the solicitor would be only 5L Ss. 6d, 
eluded the purchase, but was afterwards damni- Batten v. Wedr/wood Coal and Iron Co., 55 
fied by finding that the title was imperfect:— L. J., Ch. 396 ; 31 Ch. D. 346 ,* 54 L. T. 245 : 34 
Held, that the attorney was liable to him in an W. E. 228, 
action of negligence. Irewn v. Peannan, 5 

D, & B. 687 ; 3 B. k, C. 799 ; 3 L. J.(o.s.) K. B. In Investigating Title.]— Semble, an attorney 
119 ; 27 li. R. 490. ought himself to peruse a title on the part of 

his client, before he sends it for counsel’s 
Letting Judgment go by Default.] — An attor- opinion. Brax v. Scroope, 1 1). P. C. 69 ; 2 
ney was sued for negligence in allowing judg- B. & Ad. 581 ; 9 L. J. (o.s.) K. B. 291, 
ment to goby default, in an action which the A bill in equity will not lie against a solicitor 
plaintiff had retained him to defend ; the negli- for negligence in investigating a title. BritUh 
gence being proved Held, it was for the attor- Inxestmmit Co. v. CoUold, 44 L. J.,Ch. 

ney to defend himself by shewing, if lie could, 332 ; L. B. 19 Eq. 627 ; 32 L. T. 251 ; 23 W. B, 
that the plaintiff had no defence in that action ; 487. 

and not for the plaintiff to begin by shewing he Attorney as agent, on sale of an estate, not 
had^a good defence, and so had been damnified disclosing to the buyer an incumbrance, and 
® judgment by default. Qodefroy v. Jay, leading him to suppose the title would be a 
/ Bmg. 413 ; 5 M. & P, 284. -gfood one. held lia&e to make satisfaction in 



fi*um pToceedin,a’ in a suit to recover costs, and j forraance, the solicitors were^deciared iiaoie to 
to declare him .ituilty of fmud, on the ground \ make good the money. Wiggins v. Lord, 4 
of not having disclosed a will affecting the ; Beav. 30. 

title in property which his client was about to ; . ^ . 

purchase, it a|>peariug that a copy of the will 1 Mortgage Transactions.] — A solicitor in 
having been handed to a solicitor who had j advancing money on mortgage may be employed, 
pi'cviously acted for the vendee in the sale : — ■ (1) to invest in a particular mortgage ; (2) to 
Held, that fmiid should not be presumed against | hnd securities to be approved by the client and 
him, notwithstanding the fact that he had pre- j then invest the money ; (3) to find securities and 
pare<I an answer to be sworn by the plaintiff in invest the money, the client taking little^ or no 
a chancery suit, in which it viras expressly stated p^art in the business. In an action for negligence 
that the pdaiiuiff made the pmrehase without against the solicitors, the statute of limitations 
any notice of the will. 31'LIrog v, ^furgdig, is a good defence in the first case and also in the 
22 W. li. 501. * ' second case if the client has approved of the 

mortgage, no relation of trustee and cestui que 

Of leasehold Property.] — ^A. entered into trust then existing between them. Doohy j. 

a contract for purchase of leasehold property Watson, 57 L. J., Ch. 805 ; 39 Oh. D. 178 ; 58 
under conditions of sale, one of which was, that L. T. 943 ; 30 W. R. 764. See Hughes v. Twis~ 
the purchaser should take an underlease ‘‘accord- den, 55 L. J., Ch. 481 ; 54 L. T. 570 ; 34 W. E. 
ing to the draft underlease already prepared, 498. 

wdiich will be produced at the time of sale, and Where there is not merely an agency between 
mav in the meantime be inspected at the office the parties, but also a superadded fiduciary rela- 
of Mr. H. ; but no abstract of the vendor’s title tion, the remedy of the principal, who is then 
thereto shall be required, nor the lessor’s title also the cestui que trust, is not one arising merely 
objected to or gone into.” He afterwards em- from contract, or duty springing from such con- 
ployed an attorney to complete the purchase, tract, where a common-law liability would alone 
who failed to make the requisite search, or to exist, but is one to be dealt wnth on the equitable 
investigate the vendor’s title, or to require the relation of trustee and cestui que trust. Power 
production of the original lease. It subsequently v. Power, 13 L. R., Ir. 281. 
appeared that the premises had been previously A party gave a sum of money to a firm of 
mortgaged, and A. was turned out of possession solicitors, to invest upon freehold security. They 
by the mortgagee : — Held, that this amounted to found a security, and invested the money upon 
negligence on the part of the attorney sufficient it. The security turned out valueless : — Held, 
to maintain an action against his executor, and that the giving money to a solicitor for the pur- 
tbat A. was entitled to recover, in addition to pose of general investment does not in itself 
the amount he had paid to obtain a good title, create the relation of trustee and cestui que 
interest on the same during the time he held trust, so as to make the solicitor liable as trustee 
possession, as he had been obliged to pay the for a deficiency in the security, Mare v. Lewis, 
mortgagee mesne profits during that period. 4 Ir. Eq. E. 219. 

Allen V. Clarh, 7 L. T. 781 ; 11 W. E. 304. Held, also, that as this was a single isolated 

If attorneys employed by a vendor to settle on transaction, a bill for an account, as between 
his part the 'assignment of a term, allow him to principal and agent, could not be maintained as 
execute an unusual covenant, without explaining against the solicitors. Ih, 
the liability thereby incurred, they are respon- The attorney for a trader in insolvent circum- 
sible to him for consequent loss, notwithstanding stances, being introduced by him to the plaintiff, 
he is himself at the time of the assignment a young woman entitled to a re versionary interest, 
aware of the fact in respect of which he after- with the view of obtaining from her an advance 
wards incurs liability on his covenant. Stamard of money, and having obtained for her an advance 
V. UlUthorne, 10 Bing. 491 ; 4 M. & Scott. 359 ; upon the security of her reversionaiy interest, 
3 L. J., 0. P. 307. . upon high interest, and upon improvident terms, 

was then a party to the loan of it to his client, 
Eestrictive Covenant,] — A solicitor was con- the trader, without any security. The money 
suited by a lessee of premises with reference to having been lost : — Held, that if he was employed 
the building of a wall, to the erection of which by the plaintiff only to obtain for her an advance 
on the demised premises his lessor objected, of the money, he W'as not liable ; but that if he 
The lease was shewn to the solicitor. The was employed by her generally, to look after her 
solicitor made no inquiries as to whether there interests in the entire transaction, and to advise 
was any objection to building the wall, other her as to her advance of the money, he washable 
than what might be contained in the lease, for negligence in reference to his advice as to such 
The land was subject to a restrictive covenant an advance. Layigdon y. Godfrey, 4 F. & F. 445. 
against any such erection in favour of the Where money is entrusted by A. to his solicitor 
original vendors of the freehold, and the wall for investment, but without any particular invesfc- 
after erection had to be pulled down : — Held, ment being then in contemplation, and is allowed 
that the solicitor had been guilty of no neglx- to remain in the hands of the solicitor, the amount 
gence. Pitman v. Prancis, 1 Oab. & E. 355. ' becomes a debt due from the solicitor to A. If 

the solicitor afterwards misapplies the money, 
Parting with Deposit.] — On a contract for and to cover his fraud obtains from another 
purchase, a part of the purchase-money was paid client, B., upon a false representation, a transfer 
as “deposit” to the vendor’s solicitor, /yho paid of B.’s equitable interest under a previously 
it away, at the desire of the vendor, without the executed mortgage, no money of A. being then, 
concurrence of the purchaser; This created a paid to B., the transfer thus obtained may, on 
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B. aiscovering the fraud, be set aside in equity, no other previous mortgage, and the security 
for no money of A. having been received by B. having proved insufficient : — Held, that there 
at the time the transfer was executed, no interest was not evidence of negligence on the part of 
passed to A. by its execution. Wall v, €oc%erfill^ the attorney, although by the agreement which 
1 N. R. 486 ; 10 H. L. Gas. 229 ; 32 L. J., Ch. 276 ; he had prepai;ed, part of the money advanced 


9 Jur. (N.S.) 447 ; S L. T. 1 ; 11 W. R. 442. 


was to be applied to the redemption of the prior 


TVhat circumstances may constitute acqui- mortgage ; it not appearing that the attorney 
escence of B. in the solicitoi’’s fraud, and deprive was awai*e of the trustees intention to act 
him of the right to relief. Ih, as he did., Brtimhyidge v. Massey^ 28 L. J,, 

One of the'piaintiffs employed the defendant, Ex. 59. 
a solicitor, to invest a sum of money for her, / ^ 

requiring that the security should be good, and * Omitting to make proper Seareiies.j It 


the interest paid regularly. The defendant is the duty of an attorney for an intended mort- 
wrote, saying that he had found a security, and gagee to search at the insolvent court for the 
in his letter he misstated the amount of the prior purpose of learning whether the intended moi’t- 
charges and the rental, and represented that the gagor has taken the benefit of the insolvent acts, 
interest of the prior charges had always been if there is reason to suspect that he has been 
paid with the utmost regularity. The def endant, Insolvent, or is or has been in embarrassed 
who was also solicitor for the borrowers, knew stances. Coopers, Steidiemn, \ 

that the present loan was being obtained with a 16 Jur. 424, . ^ ^ ^ ^ 

view to meet the interest on some of the prior The plaintiff, who held a mortgage tor 4,ouUt, 
charges then falling due, on the security turning upon lands belonging to one P., agreed to make 
out of insufficient value Held, that the defen- him a further advance of 4,0002. um^n having an 
dant had received the money to invest on a safe additional piece of land, which F. had subse- 
investment, and, having constituted himself a quently acquired, added to the former security, 
fiduciary agent, was liable to pay the mortgagor The defendant, who acted as the plaintiffs soiici- 
and her trustees, who were co-plkntiffs, the sum tor in the transaction, omitted to ascertain (as the 
so invested, Hamilton v. Lane, 25 L. E., Ir. fact was) that a third person had an equitable 

charge to the extent of 462. upon this additional 
A solicitor took an insufficient security for his piece of land ; in consequence of which the plain- 
client, and the nature of the transaction was tiff, upon the sale of the property, was unable to 
such as in the opinion of the court to create a convey without paying the 462. Held, that tins 
ease of combined agency and trust : — Held 'wms negligence for which the defendant wms 
(under the circumstances), that he was personally liable : and that in the absence of evidence to 
responsible for the deficiency, and for the costs reducetheainount,the462. so paid was the proper 
of the suit. Omiq v. Watson, 8 Beav. 427. measure of damages. Whiteman Hawkins, 4 

Scrivener or attorney puts out his client’s 0. P. D. 13 ; 39 L. T. 629 ; 27 W. R. 262. 
money on a security, which he might on the Where an attorney acts for a client who 
least inquiry have found to be defective, or even advances money on the security of a legacy given 
where he had notice of ejectment delivered on a to the borrower under a will, he is not warranted 
prior mortgage, vet could not be charged in in relying upon a partial extract from the will ; 
equity to answer ‘'the money. Luke v. Bridges, it is his duty to examine Gie wdll itselt mison 
Pre. Ch. 146. Tucker, 3 Stark. lo4 ; D. & R., N, P. C. 30 ; 2o 

■ ■ ■ R..R. 777. ■ , ■ 

Taking over Hortgage.]— A bill charged „ . „ . x • ^ . 

■that a solicitor had negligently recommended J^ot Registering Mortgage.]--A company 

the plaintiff company to accept a freehold house employed a solicitor, who was not its ordinary 
as security for a loan of 5.0002., and had advised solicitor, in a particular matter, and at ms request 
that the mortgagors had the absolute fee-simple gave him a mortgage of part of its property to 
in the house free from incumbrance, ■whereas, in secure the payment of his costs. Ihe moitga^ 
fact, they had only an interest in one moiety, was not registered, under the Companies Act, 
and that subject to incumbrances and a contract 1862, s. 43 : Held, that it was the duty of the 
for sale. The bill prayed that the solicitor solicitor to see that the mortgage was registered, 
might be decreed to make good the 5.0002. and and that as he had not done so, he could not 
costs, and to take over the security 'from the claim the benefit of it in the winding up of the 
-client. A suit for the realisation of the security company. 

was pending, and the mortgagors were bank- valpy, Loe parte, H. R. 7 Cu. ajoJ ; -/b ij. i.-iSwo ; 
rupts, so that the actual loss, if any, was not 20 W. R. 347. 

ascertained : — Held, that the court had no juris- ■ ^ . -m- ^ 4 .« i 

■diction to grant such relief, and that, even if Hot Explaining Mortgage to Client.]-- 


such jurisdiction existed, there was a discretion B. being entitled to i 

to refuse to exercise it in such a case, and a reversion expectant on the death or an old lady 
■ demurrer was allowed. British Mvtucil Imest- aged eighty-two, obtained througli the defen^u^ 
vmit Co. V. CahholA, 44 L. J., Oh. S32 ; L. E. 19 E., who acted as solicitor for both parties, a loan 
En. 627 ; 32 L. T. 251 ; 23 W. B. 487. of 1.650L upon mortgage, dhe mortgage con- 

^ : tained a power of sale upon three months’ notice, 

Eedemption of Prior Mortgage.] — An ' or on intei^t , being one month m arrear. B. 

: attorney having been retained by two trustees alleged, and iie court held truly, tiiat ^ 
about to advance trust-money upon the security stipulatecl that the stock should not be sal^le 
•of property already mortgaged, to see that withoixt si^ months nmice, and that H. had 
the security was sufficient, and that the proper assuredliim it .was. not. The stock was sold under 
. deeds were executed, one of the trustees advanced the power^ the interest heing in arrear, fox 
the money on the execution of the mortgage as 'subject tq, succession duty at 3 per cent. The 
without receiving an assignment of the first tenant for life was then in a precan^s state of 
miortgage. It having turned out that there was health and ..died within . three months. It was 




■able for and whore, as in tins case, moi 
le-monev had elapsed, the remedy was u 
eing left negligence 
t the sale Pooocke,2 Drew. 19< ■ - ^'1- 
} QTOUBd Ch. o-io ; IS Jiir. - « 

; iior by V. Watsm, supra. 

left^ OB I Private Arrangement- 

of "^Vant of fidelity in a 
T • q^eBtion of certificate. 


afterwards found that only 71. was M 
succession duty. None of the piu*ch^ 
was paid except the deposit, the rest d 
upon mortgage of the stoch ‘.—Held, th£ 
could not be set aside, either on m 
of undervalue, as there ■was no traud 
reason of the purchase-money being 
mortgage, nor on account of the mist. 
sucGessi<’,>n <Iuty, that being inerel} a § 
compensation. Jietttjesy. Maymvcl. 

31 W. K. 461— C. A. 

2 ^on-disclosure as to Va.lue .]— j 

gee’s solicitors noticed on the title veiy _ 
able difference in the prices previously paid tor 
the property, and pointed this out to the valueis, 
who, notwithstanding, adhered to their valuation 
on behalf of the mortgagee, ihe solicitor^ 
knowing that the mortgagee wmnld rely on the 
opmioD'of the valuers, did POint out to the 
mortgagee the variation in prices -—Held, that 
the solicitors had not failed 
mortgagee. Solwles v. J^tooIi, do L. 1. bo<. 

Liability to Co-Trustee.] — In an action Proceedings 

ao'ainst trustees, tbe oouit held that the invest- _xhe plaintifl ad-s 
meats were improper ; that the trustees had gage of certain prop; 
been «'uiltY of nesiigence in not making inquiries representations mac 
as to'\he particulars, and in not giving proper negotiated the 
instructions to the valuers, and in acting upon security offered was 


be visited wuth merely 
?li-lirpenaUics,ancl public interest being con- 
cerned! in the matter, no private dealing can 
amount to a condonation of Idie offence, 

Ex parte, 6 De G. M. G. 78o ; 2o L. J., bk. 
13 ; 2 Jur. (^^S.) 29. 

Proceedings by Kepresentative.]— An 

administrator may 

defondant as attorney to^he 

and see that a title about to be com ejed to the 
Stestate wassood, and that he had omitted to 
do so to the injury of the 
estate. KnliiliU v. Quarles, 2 Bi. B. lU- , 4 
I Moore. 532 ; 52 R. B. 659. 

against Representatives. ] 
rnced money on a mort* 
rty, on the faith of certain 
3 to him by the solicitor, 
norteage for him, that the 


to maimprofessional charges for work done for the plaintiff commenced this 

the trast The other was the widow of the solicitor’s executors to recover the amou^^^^^ 

testator and the tenant for life under his will of the arrears of interest =— 

the trust funds A. toot the more active part m the plaintifi would have had a good claim a^ains . 

and was paid costs for the Wicitor himself if Ahe 

his professional work, charging scale fees both that, never having “®serted it m his lifetim^ 
for noeotiating the loans, deducing the title, and gQ^uld not now, after the death of - _ boj^gt 

preparing and completing the mortgages ; and who was to blame for the loss, asseit it ^ 

Ldid not, in the opinion of the court, com- Mg representatives. w P %8 ’ 

immicate what he did to his co-trustee m such a Ch. 590 ; 4b L. T. /o6 ; 31 M' • ^ . 

wav as to enable her to exercise her judgment executrix of an attorney is liaWe fo 

upon the Investments, and make them her acts negligence in not making due inquiry -ijgjj.. 

S^wellL his own :-Held, that A. had under- validity of a security upon 

taken to find proper investments and that the proposes to advance money. 

widow had joined in advancing the fund on the g stark. 1»4 ; D. & E., N. P. G. oO , . 

faith that the investmmts were Charge on Estate,]— A soUoitor having 

which had been looked into by A., as sohoitor, . , ^ ® ^ invest for a client upori 

that she had ’’oen.“usled by him, and he had a particular property, represented 

been guilty of negligence in his ; .^^-ritfug to the client that the money was all 

tor ; and that, as between A., and g^ted as airanged, and paid him interest as. 

was primarily liable for the bre^h of trust. mve.tea air.^ solicitor’s death it 

Partiruiton, In re, Parimgtott v. Allen, o'! L. E. the solicitor had not effected 

604 . mortgage, but bad mixed the money "wi 11 

fessed to lay them out Jv® administratiou of tire insolvent e-state of the 

security, only mentioiutig that one , solicitor -—Held under the circumstances, that 

Sionary. Tl^® «or dieS and it sXlto^s est^to vks bound by the repre- 

that the mortgagors in evmy case were not me s _ client’s money was 

woi-th suing, and two had been bankrupts, and sentation, am was u 

he had himself purchased one security, but asrto ''®P®^ , estate Miidlet&n v. Pitlloch, Wether- 

S>m6 railway sWes he bad , been a loser. On mytgagedtetate. ^ gg 

Zm filed afleging fraud after sis J a ^ ^ ’ 

was liable j. and although M ^ hi dS>t rSLenU^ to H. that the money 




to <1 char^-e on the estate to the amount of his attorney to omiu u 

u wTii “■ ^ “’■ ‘ “ 

■ ' '. . 695. " ■ '■ ■ 

Biepayment of Bividend.] — A solicitor ■ . 

invested the money of one of his clients without TaMng Improper Xndemnit: 

his knowledge on an improper mortgage security, party sues or defends in autre c 
The client, believing the security to be insiirn- or under such circumstances as to 
dent lu’oved aeainst the estate of a partner ot ^ prudent and proper prec; 
the solicitor, which was being administered in jg the duty of an attorney to ad^ 
chancery, for the whole amount of the debt, ^ase of a defendant, to obtain si 
and under a compromise, received a dividend will be sufficient to cover 
out of the estate. Afterwards it turned out that damages as may reasonably he e 
the security was sufficient to pay the client in eyeat of the defence failing. 
full Held, that the dividend must be repaid i f. & F. 285. 
to the solicitors estate, and did not enure for 
the benefit of the subsequent incumbrancers on 
the mortgaged property. Saiuyar v. Goodimn^ 

45 L. J.. Ch! 289 ; 1 Ch. D. 351 ; 34 L. T. bdo ; 

24 W. R. 193. 

Autliority of Partner.] — A firm of 

solicitors received money from R,, a client, toi 
the purpose of investment. No investment was 
made at the time, and the money was employed 
by them for their own use. After the death ot | 
one of the partners his executors commenced a | 
partnership action, in which H., the surviving 
partner, was appointed one of two receivers. 

H without communicating with his co-receiver 
or with R., put certain deeds forming part ot the 
partnership property into a with E. s name 

outside. R. , 

of these deeds and claimed to retain them as 
security for the money owing to her by the 
firm. Iffie articles of partnership contained a 
clause providing that, on the death of eithm' 
partner, the surviving partner should, within 
six months of the next general annual account, 
pay to the representatives of the deceased 
partner, his share of the profits of the year, 
and should execute a bond for payment within 
two years to them of the share of the capita 
of the deceased partner : — Held, that H. had 
BO power of giving R. a security upon these 
deeds, which formed part ot the partnershii- 
property, and that R. must deliver them up tc 
the receivers in the partnership action. - 
V. Beexes, 30 W. R. 439. Affirmed, 31 W. R 
209—0. A. 

Interest on Money.]— Scrivener, &c.,_receivmi 
money, and giving a note to ^ place it out a 
interest, is bound to do so, and is not discharge 
from paying interest for it, unless his employe 
accepts the security and interest. Balance c 
an account, stated by s^^ch scrivener, 

Barwell v. Pi/-;*Aw?v^ A\es. 3bA ^ 

Solicit or in a cause charged with interest on 
money directed to he laid out for a.n infant s 
benefit, notwithstanding a deed from his 
mother giving other moneys in trust tor the 
infant, and directing that he shmild not) be so 
chargeable. Brown v. Bring ^ 1 ves. 407, 

■ See aim Intekest ON Costs, Ac., post, col. 

■ 1734 . ■ , ■ ' 

rurchase by Client of Farm Produce— Ko 
Inquiry as to Payment of Kent,]---An attorney 
ermfioyed to advise a proposed purchase of farm- 
ing produce which it is desired to lea^ 

^ 1 fn.p.ie bound, tc 


Goodwin, solicitor, knowing that money in court belongs to 
one Tierson, presents a petition and obtains pay- 
ment to another, he is personally responsible. 
The principle applies, if he has merely a Know- 
ledge of circumstances, which, if duly considered, 
would lead to a knowledge of the facts, Murt v. 
Lister, 5 Beav. 585 ; 12 L. J., Oh. 10. 

A solicitor was ordered to refund nioney 
improperly paid out of court wffien he^ oiight to 
have made inquiries which would have him 

that a signature was forged. Slater v. blater, ob 
L T 149 

’Trustees paid into court, under the 
’ relief act, a legacy of 500Z. bequeathed to P., 

rupcitj ix^vKj - . ' .. infant, to the credit of an account m the 

subsequently obtained posseiision ..gj, o£ the trusts o£ the will of the testator. 

■■ '' 5 afterwards they transferred into court 

ime account a sum of corBOls, ^iepre' 

legacy of 7, 000 A bequeathed to m,, 
her death to her children, and om both 
the trustees in the petitions stated mat 
; of N.) their solicitol^ was to be the 
the service of any notice in reference 

ids. A year after the transfer of the 

petition was presented by M., by her 
ad, a solicitor, and by the trustees tor 
ose of dealing with the consols, and the 
vPAArd for the petitioners were 
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out of court and paid it- over to the plaintiff ; negligence or ignorance of the solicitor. But if 
Held, that under the circumstances the solicitor the negligence goes to the loss of the whole 
oiicrht not to be ordered to refund it. Dav?j>9 y. action, he ought not to disallow them, but to 
m‘lianUo)f L. J.. Q. B. 409 21 Q. B. D. 202 ; leave the client to bring an action for negligence 
59 L T 705 • 30 W E 728 — 0. A. against the solicitor. Mttssey and Carey ^ In re., 

‘ ‘ ’ ' 53 L. J., Ch. 705 ; 26 Ch. D. 459 ; 51 L. T. 390 ; 

Appointment of Eeceiver.]~A receiver was 32 W. R. 1008— C. A. 
appointed by the court, upon the re]Dresentation taxation between solicitor and client on 

of the plaintiff’s solicitor that the receiver had costs of a cause, objections were taken on 
entered into the usual recognisances, which he behalf of the client to charges occasioned by the 
had not, in fact, done. A loss occurred in conse- postponement of the trial and the amendment of 
q lienee of the receivers liability being only in the pleadings, on the ground that the postponement 
the nature of a simple contract debt. The the trial and the amendment of the pleadings 
solicitor was, at the instance of a defendant, bad been rendered necessary by the negligence 
made pereonaliy liable for the loss occasioned by the solicitor ; the registrar had no jurisdiction 
his neglect. Shnmom ^ , Rone. ard, In re, to inquire into the question of negligence. The 
Beav. 1. Papa de Moa-sitf 3 P. I). 160 ; 27 W. E. 367. 

If a solicitor in a cause, having assumed, master had no jurisdiction to disallow 

improperly, the character of a receiver, neglects items on the ground that, in resiiect to the 
to collect the rent, while the parties consider business to which they refer, the attorney w’^as 
him to be acting as a receiver, he makes him- aupty of negligence. 2IatoIieft v. Parlies, 9 
seif responsible for any rents lost in conse- M. W. 767 ; 1 D. (isys.) 924 ; 11 L. J., Ex. 2S7* 
quence of his neglect. Wood Y. Wood,^ Buss. 

558. Conviction on Criminal Charge.] — In an action 

, „ against an attorney alleging that he was retained 
Ignorance or Negligence.] — An attorney shall conduct the defence of the plaintiff on a 
not be heard to plead ignorance of the effect of criminal charge, and that through his negligence 
a fine on a wuE; he is bound to have the know- the plaintiff was convicted Held, that the 
ledge and to give the information to his client, plaintiff, in order to recover more than nominal 
and shall not have any benefit from his ignorance, damages, must prove that he was convicted 
The principles of equity that are applied to mainly through the attorney’s negligence, and 
trustees are also applicable to persons entrusted the negligence being, not taking the proofs of 
with the management of property, in legal witnesses w^’ho were in court ready to be 
proceedings inspecting it, even withoiit fraud examined, but whom the counsel, on the 
BiilMey v. TP Uford, 2 Cl. & F. 181 ; 8 Bli. (K.s.) plaintiff’s own statement, did not wish to call, 

, ... , and whom the plaintiff did not insist on calling, 

It IS a principle of equity that no professional -j^bat the question for the jury was, whether 
man shall take advantage of his ignorance or ^be attorney had done anything w^hich, under 
negligence. An attornej" should know that a ^11 the circumstances, was likely to be of any 
fine would revoke a will, and he as well as a mteh v. leivis, 2 F. & F. 407. And see 

hamster is bound to know the effect of acts .q C 7 H >7 .367 • 31 T, T Rv 96 * 7 Tnr 
which he is often employed to perform. Ib. 1085 ;5 L. T. 254 ; 10 i 58 ’ 

It is the duty of an attorney employed to levy 

a fine to ask his client whether he has made his Relation of Client and Solicitor must Exist.] — 
will. Ik An attorney is not liable to an action for negli- 

A solicitor employed b}’’ the relators in an gence at the suit of one between wdiom and him- 
information to conduct their case, causes by self the relation of attorney and client does not 
mistake two of the defendants to be examined in exist, for giving, in answer "to a casual inquiry, 
chief (as if on behalf of the relators), his inten- erroneous information as to the contents of a deed, 
tion being to cross-examine them. The infomia- Pls/i’ v. Kelly, 17 C. B. (if.s.) 194. 
tion, which prayed a decree against all the When a client employs a solicitor to do business 

defendants, was dismissed in consequence of this for the benefit of a third party, the latter cannot 
examination of defendants on behalf of the maintain an action against the solicitor for 
relators ; — Held, upon a claim by the solicitor negligence in the matter. Robertson v. Flenibig, 
for his bill of costs against the executor of the 4 Macq. H. L. 167 : 1 Paterson, 1053. 
relators, that he had shewn crassa negligentia 

and a want of reasonable skill ; and his whole Production of Books in Actions.]— The court 
claim, the contract to conduct the suit being wiB not, in an action against an attorney for 
entire, was disaEowed. 8tolm v. Trnmpej% 2 negligence, make an order for the production of 
Kay & J. 232 ; 3 W. R. 503. C, on appeal. 3 books, upon a mere suggestion of the client’s 
W. B. 615. ’ belief that they contain entries relating to the 

matters of which he complains. Keans v. LouUy 
Money lent to Partner.]— A. & B. were in L. E. 1 C. P. 656, 
partnership as solicitors. A. received from a 

client, H., a sum of money to be laid out on Answering Interrogatories.]— In an action 
good mortgage security, and without '.consulting against- B., an attorney, andB., for not properly 
H. lent it to B. Held, that B. had been guilty investing moneys entrusted to them, the plaintiff 
of a breach of the obligations of a solicitor to allowed to administer interrogatories to B,, 
his client. Selby, parte^ 6 -He Gr. Mt ^ although they were such that the answers might 
783 ; 25 L. J., Bk. 13 2 Jur. ' render Mm liable to a penalty for practising (in 

' ^ ^ ■' ^ partnership with D.) as an attorney and a soli- 

Eaet of Negligence — ^Taxation of Costs.] — ^The citor without having a proper certificate — the 
taxing master in taxing a, bill of ' costs between a court holding, that the questions were put bon^ 
solicitor and his client has power to disaUpw the ,fide, to ascertain whether B. was really liable 
costs of proceedings in an action, condncleii/by- ‘lyitii B., and that B. might safely answer them, 


the pliqitor . which were vpcc^i6ned:]'''by-;:th -related to the business, of the partner* 


BOLlClTOn—LiabUity of. 


ship as scriveners. JiioJtford v. D' Aroij, 4 H. & 
C. 534 : 35 L. J., Ex. 202 ; L. B. 1 Ex. 354 ; 12 
Jm'. (N.S.) 816 ; 14 L. T. 629 ; 14 W. B. 900. 


Sufficiency of Pleading in.] — If a rleclaratiou 
states that the plaintiff retained the defendant, 
an attornej’', to see if a certain security was good, 
and that he accepted the retainer, and neglected 
his dutv, and represented the security to be 
good ; and that the plaintiff advanced hisinonej^, 
and that the security was bad, by means of which 
the plaintiff lost the interest Held, sirfficient. 
Iloioell V, I'h?eW(7, 5 B. & G. 259 ; 8 B. & 

2 Car. & P. 238 ; 4 L. J. (O.S.) K. B, 160 ; 29 K. B. 
237. 8. l\. WhMeheacl v. Greethanh 2 Bing. 464; 
M‘Clel. & Y. 205 ; 10 Moore, 183 ; O'Emiloii v. 

12 Ir. C. L. K. 161. ^ . 4 . a 

A declaration, that the plaintiff, at request of 
defendants, retained and employed them as attor- 
neys, for fees, to use due care in ascertaining the 
title of E. to lands which were to he charged as 
security for payment of 6007. by E, to the plain- 
tiff, and to take due care that the same should 
be a sufficient security for the payment of the | 
mOl by E. to the plaintiff ; and in consider^ion 
thereof the defendants promised the plaintiff to 
use due care and diligence in and about ascer- 
taining the title of E. to the lands, and to take 
due care that the same should be a sufficient 
security for such repayment of the 600h by E- ^ 
the plaintiff : — Held, that the undertaking of the 
defendants, as laid, did not comprehend an} 
inquiry into the value of the lands. Mayne 
mioden^ 8 Q. B. 342 ; 15 L. J., Q. B. 13 1 ; 10 

When it is sought to make a solicitor liable 
for negligence, that issue must be raised <ilearly 
upon the pleadings. Betty v. Maynaj^d, 49 
L. T. 389 ; 31 W. E. 461— C, A. 


laid the bill in an envelope on a dpk in the 
attorney’s office, and the other burned the en’^e- 
lope and, as was believed, the bill also, becon- 
dary evidence of the bill having been received, 
and the plaintiff having obtained ^ a verdict, Hie 
master, on taxation of the plaintiff' s costs ag*on^t 
the defendant, disallowed the costs of the atten- 
dance of the clerks to prove the facts : Held, 
per Pollock, C.B., and Martin, B., that those 
costs had been rightly disallowed ; Alderson imd 
Platt, BB., contra. Matthews v. Livesey, 11 hx. 

I 221; 3 G. L. E. 898 ; 24 L. J., Ex. 252 ; 1 Jur. 
I (K.S.) 601 ; 3 W. E, 517. 


To Charges of Praud.] — When it was sought 
to restrain a solicitor from proceeding in a suit 
to recover costs, and to declare him guilty o 
fraud, on the ground of not having disclosed a 
wiU affecting the title in property which, ins 
client was about to purchase, it appearing that a 
copy of the will had been handed to a solicitor 
who had previously acted for the vendee in the 
sale Held, that fraud should not be presumed 
against him, notwithstanding the fact that he 
had prepared an answer to bo sworn by the 
plaintiff in a chancery suit in which it was 
expressly stated that the plaintiff made the 
purchase without any notice of the will, M Buoy 
y. 22 W. E. 501. ^ i i,. 

The non-production, in Ireland, of title-deeds 
to the solicitor instructed to prepare a mortgage 
upon an estate there will not of it^eE be deeiue 
a proof that the solicitor has acted fraud ulenliy, 
or even negligently, so as to affect the nitcr^t ot 
his client. Ayra Banli v. Barry, L. Iv. 7 xi. H. 
135. ■ 


YIIL JOIIsDEE OF AS PARTY TO ACTIONS. 
See Peactice (Paeties). 


IX. FOE ACTS OF PAETXEES. 


See Paetneeship. 


X. TO SUMMARY JURISDICTION. 
See infra. 


When not supported — Costs.]— Although 

relief may he given at the suit of a client against 
his solicitor for loss sustained by gross negligence, 
yet where the loss was in respect of a matter ot 
conduct, as to which the advice of the solicitor 
was founded on the opinions of competent sur- 
veyors as to the value of the property, and thos^e 
opinions submitted to the judgment of the client, 
the court dismissed the bill ; ami as fraud and 
improper motives were charged without evideiice 
to support those charges, the bill was dipnssed 
with costs. Chaprum v. Cliayman, L. E. 9 Dq. 
276 ; 22 L. T. 145 ; 18 W. E. 583. 


XI. IN OTHER GABES. 


For Act of Clerk.] — Where a managing clerk 
of attorners had, without their knowledge, 
received money for the purpose of mvcstmeiit : 
-—Held, that the question was (in the absence ol 
any actual authority) whether they had held 
him out as having authority so to receive it (m 
their behalf. Cornelkts v. Harrison, ^ I. & i?. 
758. 


Deeds Abstracted — Security for Loan.]— A 
solicitor deposited some of his own deeds as a 
security for a sum of money due to two ot ins 
clients, in a box belonging to them. 
the box, but after his death it was found fB^t he 
had abstracted the deeds from the clients other 
deeds Held, that the clients had a lien on all 
the solicitor’s other deeds for their debt. Mason 
y, Morley, 34 Beav. 475. 


For Fraud of Clerk.] — ^Wheie an attorney’s 
clerk had fraudulently simulated the coin;! seal 
upon a writ of summons, the court set aside the 
writ and the proceedings thereon, and ordered 
the attorney (though blameless) personally^ to 
pay the costs, BunJdey v- -Farids, 11 0. B. 45/. 


For Kegligence of Clerk.]— On the trial of an 
action on a bill of exchange, the biE was not 
produced, and its non-production was accounted 
for by the evidence of two clerks of the plainHff s 
attorney, by which it appeared that one of them 


For Breaches of Trust.]— A solicitor, acting 
for the sole survivor of three trustees, prepared, 
by his direction, a deed appointing the husband 
of the cestui que trust sole trustee in his place, 
and another solicitor, acting for the cestui que 
trust and her husband, perused and approved ot 
the draft. The deed was executed, and the trast 
fund transferred to the husband as new trustee, 
and by him sold out and never replaced. 1 here 
being* no ground for imputing tp either ot the 
solicitors' knowledge or suspicion of any impinper 
design -in the transaction-: — ^Held, that neittmr 
of them was liable for the loss occasioned by 
the/bre^h of trust. 

Oh. 618; L. E. 9 Oh. 244: 30 L. T. 4; 22 V. E. o05. 
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For Honey Beceived or Paid.] — A firm of 
solicitors, acting for two trustees and receiving 
trust moneys from them, and paying over a por- 
tion of such moneys to one only of the trustees, 
who afterwards dies insolvent, is liable to the 
trust estate for the whole amount of moneys 
received from the two trustees. Jjee v. Sanheir 
L. R. 15 Eq. 201- ; 27 L. T. 809; 21 W. E. 
286. 

A solicitor was employed by the trustees fox- 
sale of an estate, his duty being to receive the 
purchase-moneys and pay them in to the trustees’ 
banking account. He received large sums, paid 
them in to his private account, and died insol- 
vent, His banking account at his death shewed 
a large credit, principally made up of specific 
sums which corresponded with receipts by him 
on account of sales of the trust estate : — Held, 
that these specific sums could be followed by the 
trustees, and that there could not be a set-olf 
allowed in respect of sums alleged to have been 
paid by the solicitor on account of the trust 
estate. Blrt v. JBurt, 36 L. T. 943— C. A. 

A solicitor having received money to invest for 
a client upon mortgage of a particular property, 
represented in waiting to the client that the 
money w-as all invested as arranged, and paid 
him interest as on the mortgage. After the 
solicitor’s death, it was discovered that the 
solicitor had not ejfiected the mortgage, but had 
mixed the money with his owm, and had invested 
a larger sum, pm-porting to be his own money, 
upon mortgage of the identical property. In a 
creditors’ suit for the administration of the 
insolvent estate of the solicitor Held, under 
the circumstances, that the solicitor’s estate was 
bound by the representation, and that the 
clients’ money w-as repayable out of the proceeds 
of sale of the xnortgaged estate. MiMleton v. 
JPolloc% Wetherall^ Ex parte^ 46 L. J., Ch. 39 ; 
4 Ch. H. 49 ; 35 L. T. 608 ; 25 W. R. 94. 

For Misfeasance.]— /See Company (Windino- 

UF), 


Z, SUMMABT JXJBISDICTIOH. 

I. GENERALLY. 

In character of Officer of Court.] — The court 
wall only exercise a summary jurisdiction over an 
attorney when he is acting in the character of an 
officer of the court, and not in an ordinary ca.se 
of attorney and client. B‘idl^ Ex parte^ 3 
Beac. & C.‘ll6 ; 2 L. J., Bk. 76. 

A solicitor is an officer of the court, and is 
liable to serious consequences if he neglects his 
duty of explaining the effect of the bill of sale 
to the grantor. He is also liable to an action by 
his client, as well as to proceedings of a penal 
character. Per James, L.J. Natioml Meremvtile 
Ex ijavte^ In ?'#?, 49 L. J.. Bk. 

62 ; 15 Ch. D. 62 ; 43 L. T. 36 : 28 W. R. 848. 

A trustee, who is a solieffor, cannot be removed 
under the jurisdiction oi th'e court of chancery 
over solicitors, that jurisdiction being exercised 
ojily in respect of acts done by a solicitor in that 
character, or in some, relation inamediately 
arising out of it. Bla^ehavd^ In re; and Le 
Baulcet, In re, 30 L. J., Ch. 516.J 4 L. T. 426 ; 
9 w, B. 647. ' ' ‘ ^ ■ 

;y' '-V Where a writ is sent to 'Be served-. las' ^ irm-of. 
attorneys, only one of whom; hhs ■ been admitted 
in the court, and they neglect -to. tfce court 


name is on their roll. Cheshire v. Tijler, 7 Jur. 
704. 

Directing an attorney to employ a proctor to 
obtain probate of a will is not such employment 
of him in the character of an attorney as will 
give the court summary jurisdiction over him, as 
to money received by him to pay the proctor. 
Comie or Cohen, Ex 3 D. P. C. 600 ; 1 

I H. & W.21L 

i The test for determining whether the court has 
or has not jurisdiction is, wdiether, if the attorney 
had been called as a witness, the court would or 
would not have held him justified in refusing to 
answer on the ground of privilesre. In re. 

16 L. T. 71. 

Where an attorney has not fulfilled his engage- 
ment with respect to a loan of money, incle- 
peiideiitly of his character of attorney, the court 
will not summai'ilv compel him to fulfil it. 
Chitty, In re, 2 D. P". C. 421. 

After Solicitor has Ceased to Practise.] — One 
who has been an attorney remains liable to the 
summary jurisdiction of the court for his conduct 
whilst he was an attorney, although he may have 
taken his name off the roll and ceased to be an 
attorney. Slmes v. Gihhs, 6 D. P. 0. 310 ; 1 Wh 
W. & H. 40 ; 2 Jur. 418. 

Matter arising in Cause before the Court,] — 
The court will not entertain a motion touching 
the conduct of an attorney, unless it appears 
that he is an attorney of the court, or that the 
transaction arises in part at least out of a cause 
before the court ; nor will the court exercise its 
summary jurisdiction over an officer, unless in a 
case of palpable fraud. Lord, In re, 2 Scott, 
131 ; 1 Hodges, 195. S. P.. Cole v. Grove, 1 Scott 
(N.E.) 30 ; 4 Jur. 339. 

The jurisdiction of the court of chancery over, 
solicitors, as officers of the court for misconduct, 
is very special, and will not be exercised on an 
ordinary summons for taxation of a bill of costs. 
FomytJl. In re, 2 De G. J. & S. 509 ; 12 L. T. 687 ; 

, 13 R. 932. 

I The court granted a rule nisi, calling upon an 
i attorney to answer for an alleged misconduct, in 
! a matter where no suit w-as depending, but which 
appeared to have been intrusted to him in the 
capacity of an attorney. Ifmyht, In re, 1 Bing. 91. 

The court will not interfere summa,riiy between 
attorney and client, unless there has been a cause 
in court ; especially where there is any fact in 
dispute. PMlltps, In re, 1 W. W. & H. 418 ; 3 
Jur. 479. 

The court wall exercise its summary authority 
over an attorney only with reference to his con- 
duct ill a cause. A:no7i., 19 L. J., Ex. 219. 

But where an attorney has been guilty of gross 
misconduct, the court will interfei-e summarily, 
although the misooxxduct does not amount to an 
indictable offence, and arose in a transaction in 
wdiich he %vas not acting in that character. 
Blahe, In re, 3 El. & EL 34 ; 30 L. J., Q. B. 32 ; 
6 Jur. (Nls.) 1242 ; 2 L. T. 429. 

After great Lapse of Time,]— Where more than 
seven years had elapsed after the settlement of 
transactions between an attorney and his client, 
the court refused to interfexre to have them 
reopened, in the absence of any suggestion of 
fraud or misconduct. Shipden,^ Ex paHe, 6 
D, & R. 338. 

Non-Payment of Counsels Fees.] — The court 
will not, on motion, interfere to compel an 
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.•attorney to pav counseFs fees. Angell, In re, 29 
L. J.,, C. P. 227 ; 6 Jur. (N.s.) 1373. 

Preparing Hypotlietical Case for Opinion of 
■Court.] — Where an attorney, although without 
.any corrupt or unworthy motive, prepares a 
special case in order to take the opinion of the 
court upon, the will of a testator, and suggested 
facts wdiich had no foundation; — Held, that 
he wns guilty of a contempt, and he was fined 
in 30/. for his oficnce. Mm in. In re, 5 D. & E. 
.389 ; 3 11 & C. 597 : 3 L. J. (o.s.) K. B. 75. 

^ Extortionate Charges.] — Excessive and extor- 
tionate charges in a bill of costs as between 
.attorney and client form no ground for a sum- 
mary application against an attorney, in the 
.absence of evidence of wilful fraud, the suitor 
being sufficiently protected by the taxation of 
the bill. Men,r v. Lhyd, 2 C."B. ( n . s .) 409. 

Fegiigence.] — The court will not interfere 
summarily to try the question of negligence on the 
part of an attoiney towards his client. Brazier 
v. Bryant, 2 D. P' C. 600. 

Solicitor Guilty of Indictable Offence.] — The 
■court will not proceed .summarily against an 
.attorney for matters which amount to an indict- 
able offence, whei'e it appears that the facts are 
not exclusively -within his own knowdedge. A?ion., 1 
.2 Jur. 467. 

Preparing Bond with Insufficient Stamp.] — 
■\^diere an attorney had wholly pi-epared and 
^signed a bond to pay money to his client upon a 
wTong stamp, he wms compelled upon motion to 
put a proper stamp upon it. GivAUiam v. Bar- 
vwi, 2 Smith, 155. 

Against Agent of Solicitor.] — If the agent of 
.an attorney does wrong, the client cannot make 
.a summarv application against the agent. Jones, 
Bill parted 2 D. P. C. 161. 

Effect of Private Arrangement.] — Where 
serious charges of misconduct of an attorney are 
brought before the court, he will not be allowed 
to get rid of the matter by private arrangement, 
but the court will require a full explanation of 
sirch misconduct. Attorney, In re, 9 L. T. 299. 

Action Pending,] — Application for summary 
remedy against a solicitor refused where the 
•client had chosen her remedy by action. Attorney, 
In re, 4 W. E. 617. 

Practice — Motion in Action.] — An application 
for the court to exercise its jurisdiction over a 
.solicitor on account of conduct disclosed in an 
action may be made in the action, and therefore 
is a further proceeding within Buies of Supreme 
Court, 1875, Ord. LI. r. la. Caee v. Care, Cave, 
In re, 49 L. J.. Ch. 656 ; 43 L. T. 158 ; 28 W. E. 
764 , 

Chancery Bivision.] — The chancery 

•division will exercise the jurisdiction over solici- 
tors conferi’ed on it by s. 87 of the Judicature 
.Act, 1873, according to the practice familiar to 
the chancery division, and will not grant a rule 
nisi. In re, 32 W. E, 25. 

MentioningMame.] — In motions respect- 
ing misconduct against attorneys, and for the 
‘exercise of the summary jmdsdiction of the court, 
•.the practice is not to mention names. Attorney, 
Jn re, 2 L. T. 432 ; 8 W. B, 530. , . ; 


Application in Chambers.] — Unless there 

-is a cause in court, an application cannot be made 
in chambers against an attorney, Higgs, Ex 
parte, 1 I). P. 0. 495. 

Plea of Statute of limitations by 

Solicitor.] — The court will not, in the exercise of 
its summary jurisdiction, prevent an attorney, 
who is a defendant in an action at the suit of his 
client, suing as administratrix, from pleading 
not directly to the merits, such as a plea of the 
statute of iimitations, even though the accrual of 
the statute may have been owing to his neglect 
in not advising his client to take out letters of 
administration earlier. Tristan, lu re, 1 L. M. tfc P. 
74., 

Entitling Motion.] — An order was made 

that a solicitor (who was also a trustee of a wnil) 
should pay into court trust money which he had 
by affidavit admitted that he had in his hands, 
upon motion made by the cestui que trust in a 
suit to administer the estate of the testator, the 
notice of motion being entitled in the suit and 
in the matter of the solicitor. Cleriheio, In re, 
Howard, In re, 24 L. T. 860 : 19 W. E. 939-- 
L. JJ. 

Breach of Buty— Measure of Loss.] — Where 
negligence, or other breach of duty, is committed 
! by a solicitor, an officer of the court, in a matter 
of which the court has seisin, the court can sum- 
marily order its officer to make good the loss 
occasioned by his neglect or breach of duty : but 
the limit of liability is the nicasiu'e of the loss 
flowing from tlie negligence or breach of duty. 
MarshY, Joseph, 66 L. J., Ch. 12S ; [1897] 1 Ch. 
213 ; 75 L. T. 55S ; 45 W-. E. 209—0. A. “ 

User of Name without Authority — Eati- 
fication.] — To constitute a binding ratification 
by a person of an act done in his name without 
any previous authority, there must be full 
knowledge on his part of the facts, and unequi- 
vocal adoption after such knowledge, or the 
circumstances must be such as to warrant the 
clear inference that the supposed principal was 
adopting the acts of the supposed agent, what- 
ever they were. Consequently, where a solicitor 
is told by another solicitor that his- name has 
been used as solicitor for a party in a proceeding 
before the court, who was merely a formal party, 
and that a cheque awaits him at the office of the 
paymaster-general for his costs, the amount of 
'which is commensurate with the business being 
of a formal character, and he, without any infor- 
mation or inquiry as to the nature of the proceed- 
ing, but having no reason to suspect any fraud, 
accepts the amount of the costs, that would be 
at most a ratification of the u.se of his name 
for a formal party on a formal application, and 
would not make him liable for frauds committed 
by the other solicitor for his own purposes by 
means of the use of the name. A solicitor in 
such a case would not be held liable for the 
loss occurring merely because he did not inform 
the court of the user of his name -without autho- 
, rifcy., li, : ' ,1. ' ■ ' . 


, ; ’ It ' -‘OH U:^I)KETAEIN0S. , ' 

Must act as Solieitor.]*— In an application for 
the summary interference of the court upon an 

i*»'nr!AV''f.alri‘ncr thPi ift. did hO 








SOLICITOE — Summary J iirisdiction. 



J, 


the character of an attorney ? If he did, the 
court %Yiil hold him liable. " Fah*tlwrne^ In 
3 D. & L. 548 ; 1 B. C. Eep. 40 ; 15 L. J., Q. B. 
131 ; 10 Jur. 287. S.F.. Bmndan t. Smith 1 
W. E. 130, 

An attorney joying an undertaking for another, 
in a cause in which he is not concerned as 
attorney, will not be forced summarily to fulhl 
it : bur the party to whom it is given will 
be left to his action. Wulke^* v. Adett 1 D. P. C. 
61. 

The undertaking of an attorney cannot be sum- 
marily enforced unless he is acting as attorney 
in the cause. In other cases the party to whom 
the undertaking is given must be left to his 
action. liatemun, In re, 2 D. P. C. 161. 

An attorney who is a party in a cause, giving 
an undertaking to the sheriff in that cause, is 
not liable to have that undertaking summarily 
enforced by the court. KorthiieUl v. Orton, 1 
D. P. 0. 415. 

The court will not summarilj^ compel an attor- 
ney to pay money pursuant to his undertaking to 
indemnify against costs, in an action where, at his 
instance, a party has allowed his name to be used 
as a plaintiff, without any interest in the matter. 
Clifton, Ex parte. 5 B.'P. C. 218 ; 2 H. & W. 
296. 

The court will not exercise its summary juris- 
diction to compel a vendor’s solicitor to perform 
an undertaking given by him at the sale to do 
certain acts for clearing the title to the estate. 
Peaxt Eusliell, 2 ZS. 

Where an attorney being employed to sue 
a defendant, gave his undertaking for the 
debt sought to be recovered to his owm client, 
the court refused to enforce the fuliilment 
of the undertaking by attachment. Erans, 
Ex parte. 9 D. P. C. 106 ; 1 W. P. C. 2 ; 4 Jur. 
991. 

Statute of frauds no Defence.]— The court wall 
compel an attorney to perform his undertaking 
to pay a sum of money, even though in respect 
of the debt of another, and void under the 
Stature of Frauds, 29 Car. 2, c. 3, s. 4. Eilliavl, 
In re, 2 D. & L. 919 : 14 L. J., Q. B. 225 ; 9 Jur, 
664. S. P., Senior v. Butt, 5 L. J. (o.S.) K. B. 
136. Era?is v. Bunco mie, 1 C. & J. 372 ; 1 Tyr. 
283 ; 9 L. J. (o.S.) Ex. 82. Patterson, In re, 1 
B. P. C. 468. 

To Pay Debt and Costs.] — An attorney of 
a mortgagor, desirous of selling the property, 
having induced the attorney of the mortgagee to 
give up the title deeds, on his undertaking to pay 
him the costs of preparing the abstract of title, 
the court granted a rule, ordering him to pay 
the amount pursuant to his undertaking. Bee. 
In re, 2 B. & L, 997 ; 10 Jur. 694. 

A solicitor who guarantees payment of a debt 
due from his client, may, on default of payment 
by the client, be ordered by the court in a sum- 
mary way to pay the amount hirciself, without 
any necessity on the part of the creditor co bring 
an action against the solicitor*. Pass. In re, 35 
W. E. 410. 

Performance of agreement to compromise 
a suit entered into by the solicitor for the 
plaintiff and the solicitor for the defendant, 
for payment by the latter of the former’s costs, 
not enforced by order in a’ suminary way. 
CiU0Tt r. Coopm^ 15 Sim. 647, n . ; 17 B. J;,Ch. 


I judge's order against the defendant, his attorney 
I sent to the plaintiff the foilowang letter: “8ir, 
— Yourself v. Gordon, — In consideration of your 
agreeing to suspend execution upon the judg- 
ment, i hereby undertake to make an arrange- 
ment with you respecting the payment of the 
debt and C(^sts prior to Mr. G. being discharged 
from prison under his present detainers ; or in 
the event of your not agreeing to the terms 
offered by me, to inform you in sufficient time of 
his intended discharge, so that you may not be 
deprived of your power of lodging a detainer 
against him in this action. Your reply, approv- 
ing this arrangement, will oblige,” &c. The 
court discharged a rule obtained to compel the 
attorney to pay the debt and costs. Thompson v. 
Gordon. 4 I), k L. 40 ; 15 M. k W. 610 ,* 15 L. J., 
Ex. 344. 

The attorney's for the plaintiff and defendant 
in a horse cause, w'hich was ready for trial, but 
had been withdrawn at the assizes, signed the 
following undertaking: “lYe, the undersigned, 
attorneys for the plaintiff and defendant, do 
hereby personally consent, undertake and agree,, 
that the record in this cause shall be withdrawn ; 
that the defendant shall take back the horse in 
the pleadings named, and shall pay lls. to 
the plaintiff ; that the costs of the suit on the 
part of the defendant shall be taxed between 
the parties, on the principle betw'een plaintiff' 
and defendant ; and that such taxation shall be 
perfected by,” &c, : — Held, that the plaintiff’s 
attorney in the original action w^as personally 
liable upon this undertaking to pay to the de- 
fendant's attorney the costs wiien taxed, pur- 
suant to the agreement. Iveson v. Conington. 2 
B. eSc E. 307 ; IB. kC. 160 ; 1 L. J. (O.S.) K. B., 
71 ; 25 E. E. 354. 

The solicitor for the petitioning creditor, on 
the commission being superseded, wTOte to the 
bankrupt .: am ready and hereby offer to- 

allow and pay the costs ” incurred by the bank- 
rupt in petitioning for the supersedeas : — Held, 
that the solicitor was personally liable on this 
undertaking. Bentley, Ex jyarte, 2 Beac. k C. 
578 ; 2 L. J., Bk. 39. 

So, yvhere the solicitors of the assignee of a 
bankrupt tenant, on wffiose lands a distress had 
been levied by the landlord, gave an undertaking- 
in the -following terms: ‘‘We, as solicitors to 
the assignees, undertake to pay to the landlord 
his rent, provided it dp not exceed the value of 
the effects distrained” : — Held, that they were 
personally liable. Burrell v. Jones, 3 B. & Aid. 
47 ; 22 E. E. 296. 

A., the solicitor of the London creditors of a 
bankrupt in the country, wrote to B., the soli- 
citor of the country creditors of the bankrupt,, 
the following letter : “I am wdlling, on behalf 
of, the London creditors, to bear twn-thirds of 
the expenses of Messrs. B. & B., or such barrister 
as you may think fit, for resisting Mr. K.’s proof 
under the commission, and of investigating the- 
accounts of the assignees at the meeting on the 
18th inst. , I hereby undertake to bear and pay,. 
o,n behalf of these creditors, tw^o-thirds of the- 
expenses incident thereto accordingly.” And 
the meeting being afterwards adjourned, A. wrote 
to B. another letter, in which lie said : “ I shall 
have no objection to bear as before the propor- 
tion of expense of the barrister attending the 
meeting stated in your letter ” that 

A. was personally liable for the proportion of the 
.expenses" Sail v. Aslmrst, 1 0.& M. 714 ; 3 Tyr« 


A ,pl^inti:fiE ‘ having issued' m | w y 2 1^. J., Bx. 295, - ' ■ 
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Plaintiffs were assignees of a mortgage granted ! of the partnership business, and tinat it was 
by A. and B., for 2,000^5., and had procui'ed an i therefore binding on the firm. AlUani'e Batil' 
advance from theni for a client, on the same | v. Tuelm\ 17 L. T. 13 ; 15 W. E. 992. 
security, of 325L, and were creditors of A. and B. One partner has no authority to sign an under- 
for a finther sum of 164Z. They had commenced taking in the name of the firm for the payment 
actions for the first two sums, and obtained a of the amount of debt and costs to the plaintiff 
verdict in. the action for the last. Under these in an action, in order to procure the defendant's 
circumstances, an attorney, but not employed as discharge from custody, HadeJum v. Yiy}at{j. 5 
such in his business, induced the plaintiiis to stay Q. B. 833 ; D. & M. 700 ; 13 L. d., Q. B, 205 ; 8 
proceedings for two months in the last action, Jur. 338.' 
and to allow judgment to be suffered by default 

in the other two, on which no execution was to — • — Oonstruetion.] — A., an attorney, having 
issue for two months. The consideration for this been employed by a former client of B., in 
stay of proceedings was that the attorney under- consideration of the latter handing him over the 
took that the money should be paid, whenever paper's in the cause, wrote as follows : “ Out of 
the necessary securities should be completed; any moneys which I may receive on this or aiiy 
stating at the same time the name of another other proceeding on the plaintiff's account, I will 
party Uirough whom the money was to be pro- hand you such balance as iuay remain due of 
cured, and to whom the mortgages were to be your bill of costs as settled at 9?.” Held, that 
transferred. Ultimately, the third party in A. was bound to pay B. out of the first moneys 
question refused to execute : — Held, that the A. received on account of the client, and not out 
attorney had rendered himself personally liable of the sm-plus after deducting his own cosds. 
in respect of all these sums. IlaiyevY. WilUaim^ Tliarrett v. Tremi% 7 Ex. 161 ; 21 L. J,, Ex. 59. 

4 Q. B. 219 ; 12 L. J., Q. B. 227. Where the solicitors of the promoters of an act 

The defendant in an action in this court being of parliament, whereby a company is created and 
in prison for contempt, his solicitors, in order to empowered to raise capital and carry out works, 
induce the plaintiff’s solicitors to give their con- and, if they so resolve, to raise separate capital 
sent to his release from arrest, entered into an for and carry out separately certain portions of 
undertaking, in terms unconditional, to pay an such works as a separate undertaking, agree to> i 

agreed sum as the costs of the application for his pay certain claims out of the first capital raised 
committal. This undertaking not having been by the company and the company duly raise 
performed, the plaintiffs moved in this matter capital for the separate undertaking and none 
for a summary order that the defendant’s solici- othei’, the solicitors are not liable under the 
tors should be ordered to pay to the plaintiffs or agreement. Allan v. Re^enf^ Canal, CHy and 
their solicitors the agreed sum, pursuant to the Boohs Ry., 54 L. J., Q. B, 201. Eevcrsed in 0. A. 
undertaking, and the costs of that application. ... . j 

There was a conflict of evidence as to whether Delay in Application.] — An attorney for 

the undertaking was intended to be uncondi- 1 a defendant in a feigned issue undertook to pay 
tionai, or conditional only upon its being in a given sum of monej^ on a given day. The 
accordance with the practice of the court (which money was not demanded on the day specified, 
it was now admitted it was not) to make the but repeated applications were subsequently 
order for release only on terms of payment of made for the money in vain. Between three and 
costs : — Held, that the court had jurisdiction to four years after the money became due, a sum- | 

entertain the application ; that the application mary application was made to the court to compel 
was properly made ; that upon the evidence the the attorney to pay the money pursuant to his 
undertaking was uncouditional ; and that there undertaking. The court, notwithstanding the 
must, therefore, be an order in terms of the notice 
of motion. Woodfin and Wray, In re, 51 L. J., 

Oh. 427 ; 30 W. R. 422. 

When Binding on Firm.]— S., being To repay Costs if pending Appeal successful.] 

desirous of assiguiiig a lease which he had — Where a successful plaintiff’s solicitor was paid 

deposited with the plaintiffs to secure advances, his taxed costs by the defendant on his giving 

employed the defendants, who were in partner- the usual undertaking to repay the same if a 

ship as attorneys, to get the lease from the plain- pending appeal by the defendant was successful, | 

tiffs. T., one" of the defendants, accordingly the court enforced such undertaking on the i 

arranged with the plaintiffs that they should appeal being successful although execution w^as. 

give up the lease on receiving from him the stayed. Swymj v. Harland, 63 L, J., Q. B. 415 ; 

following undertaking, signed by him in the [1894] 1 Q. B. 707 ; 9 E. 210 ; 70 L, T. 227 ; 42 _ 

name of the firm : ** We undertake, in considera- W. E. 297 — 0. A. 

tion of your handing to us the deeds and papers 

in your possession relating to the Rose and To enter Appearance.]-— Where in a collision 

Crown Inn, at Hounslow, so as to enable us to action in rem solicitors for the defendants accept 

complete the assignment of the lease of such service of the writ and indorse it with the words, 

property, to pay you 200Z. on the day after the “ We accept service on behalf of the defendants, 

completion of the assignment of such lease, and the owners oi the * A-/ and undertake to put in 

the further sum of 250^. on or before the 3rd bail in' a sum not exceeding the value of the | 

September next.” The other defendant was no c said bh-rque ' ‘ A.’ ”■ and in consequence of their I 

aware that this undertaking was given ; but the authority beihg , withdrawn by the defendants 

whole transaction was entered in the books of they , do not enter- an appearance, they do not 

the firm, and the purchase-money was paid into thereby commit a breach of their undertaking so 

the partnership account : — Held, that this was as to render themselves liable .to attachment^ 

not a bare guarantee for the debt of a third inasmuch as they have never expressly undertaken 

person, but an undertaking to appropriate money to appear.; Jlw Anna, and Bertha, 64 L. T. 332 ; 

’ ' to be received by ^ the firm in the ordinary course 7 Asp* 'M.^ Ci ' Ki'-j' yd. 


delay which had taken place, made the rme 
absolute, with costs. Sman, Bi re, 1 B. C. Eep. 
99 ; 15 L. J., Q. B. 402 ; 10 Jur. 715. 
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To Witlidraw Pleas.l—If an undertaking i was not bound to find security for costs unless 


given by an attoiiiey to withdraw pleas is not further proceedings were^ taken by the plaintiff, 
carried out, and the plaintiff in consequence loses I/ill y, Fletcher, 5 Ex. 470 ; 1 L. M. & P. 51S ; 
the benefit of a subsequent judgment, the defen- 10 L. J., Ex. 320. 


<lant's attorney is not necessarily liable for tliel ^ -nj? 

plaintiff’s debt and costs. Sunlett v. Pfotis, 22 , obtaia CUeiit’s_ Consent to a Eeferenee.j— 
L T. 543. attorney, in order to get possession ot 

An action having been compromised, the belonging to A., in the hands of A. 3 

defendant and his soiicitors signed an agreement tormer attorriej", who had a lien upon them for 
that if the defendant did not carry out its terms amount ot a bill then m dispute, undertook 
his solicitors would withdraw the plea: — Held, that A. should enter into an iinqualihed reference 
that the soiicitors w'cre personally liable for not revocable :~Held, that dhe attorney was 
withdrawing the plea and that they did not sign bf^-hle, pursuant to his undertakmg, to procure 
the agreement merely as agents for the defen- A. s signature to an agreement ot reference, and 
dant. Leoclham, v. Smith, 4 W. 14. 241. to hnd security for the performance of an award 

to the satisfaction of the master. Iliujhes, Ex 
To add Parties.] — Upon an alleged misjoinder jjarte, 5 B. Aid. 482. 
of husband and wife as petitioners, counsel, upon ^ rr . -t 

the instructions of the solicitor, undertook to When ■Acting as Ag^t.] Lpon U' pmposed 
amend by making it the petition of the wife bv a bankrupt s effects, the plaintiff gave 

her next friend Held, that the solicitor wms ^^^tiee of a claim to part under a bill of sale, 
not personallv responsible for tlie performance whereupon the solicitors of the assignees WTOte 
of the undertaking IVillmm^^, hi re, 12 Beav. to the plaintiff s solicitors in these terms : »In 
610 ; 19 L. J., Ch. 422 ; 14 Jar. 561, considemtion of A., for whom you act consent- 

nig to the sale, w^e hereby, on behalf ot the 
JSTot to Molest Witness.]— On motion, wiiich assignees, consent,” &c. ; to which the plaintiff’s 
was opposed, to enlarge the time for closing attorneys answ’-ered in these terms : ‘‘ In corn- 
evidence until one month after the production, pliance with the undertaking given by you 
as a witness, of S., an order granting the enlarged herein, we, on the part of the plaintiff, consent 
time was made, upon the undertaking of both B., to the sale ” : — -Held, that these letters shewed, 
the husband of SS., and his solicitor, that in the upon the face of them, under the circumstances, 
event of S. being produced for examination, no that the solicitors of the assignees professed to 
attempt should be made, either direct!}^ or contract only as agents. Lewie v. A lehoUon, IS 
indirectly, to discover her place of residence, or Q* B. 503 ; 21 L. J., Q. B. 311 ; 16 Jur. 1041. 
in any wmy to molest her. B. and his solicitor An attorney wrote the following letter to the 
signed the registrar’s book at the foot of the plaintiff : “ Sir, — Mr. Wright has handed me 
undertaking. On the examination of S. before . jotir letter of the 3rd respecting the nonpay- 
the examiner, the solicitor of B., after the terms ; ment of the bill for 9H. due on Saturday. I am 
of the undertaking had been read to him, served ' now making ari’angements for an advance to 
her with a subpoena to attend as a witness in Mr. Wright, to enable him to pay this and other 
another cause Held, that the seiwice of the claims upon him, and if you will have the good- 
subpoena upon S. W'hile before the examiner ness to hold the bill for a few days, I shall be 
amounted to an act of molestation ; and though prepared on his behalf to take it up.” The 
the court W'ould not commit the solicitor to i plaintiff had no further communication with the 
prison, yet it ordered him to pay the costs of an j attorney, and on the receipt of the letter was not 
application to commit him. Lawford v. Splccr, j aware that he was an attorney Held, that this 

2 Jur. Cks.) 564 : 4 W. E. 497, 1 letter did not render him personally liable. 

I Allaicay v. Diuican, 16 L. T. 264 ; 15 W. E, 711. 
To Pay Legacy Duty.] — ^Where an attorney! A solicitor contracted, in his own name, to 
was intrusted by executors with a sum of money ! purchase a freehold ; he resisted the performance 
for the purpose of paying legacy duty, and failed | of it on the gTound that he had acted as the mere 
so to apply it, the court refused to interfere j agent of a client, and that, it being a case of 
summarily to compel him to refund the money, hardship, damages at law w'ould be an adequate 
as it did not appear that this employment w'as j remedy to the vendor : — Held, that he w'as 
necessarily in his professional character, or that j bound to perform the contract. Sium v. Elahe, 
he had on other occasions ever acted as attorney | 29 Bcav. 438. 

for the parties. IFehh, In re, 2 I). & L. 932 ; 14 | An attorney on behalf of his client, the defen- 

L. J,, Q. B, 244 ; 9 Jur. 538. i dant, promises to pay 500Z. to plaintiff ; this being 

„ ^ ^ 1 .nrr-. ^ done by the authority of the client, attorney not 

Cruarantee as Surety.] Where a party, about pable, but only client. Otherwise, if the attorney 
to borrow money to carry on a lawsuit in an authority from client to make this engage- 

ecclesiastical or m an Irish court, referred the nient. Mnmi, v. OffiHu, S P. Wins. 277. 
lender to an attorney to mfoim him of the nature 

of the suit, and the latter gave a guarantee of When Acting for Company.] — Where an at- 
the loan, but one on which an action would not torney of a railway company contracted as such, 
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a written undertaking to pay to the plaintiff Where an attorney disobej^s a rule of court 
whatever the deficit might be on a sale of the requiring him to do a particular act, an appli- 
mortgaged premises under the decree in a fore- cation cannot in the first instance be made to 
closure '"suit, will be compelled to perform it, not- strike Mm off the roll, but a rule nisi for an 
withstanding the death of his client. Bailey v. attachment may be obtained ; if by the same 
JJamell^ Hay, k. J. 58G, rule he is required to pay certain costs, and a 

clause is also introduced into it authorising the- 
When Discharged.] — Where an attorney under- of attachment in case of nonpayment, 

took to pay the suni which should be awarded that may at once issue although a rule nisi only 
to be paid by his client in a particular reference, ^^yill be granted for disobedience to the other 
the arbitrator having to make his award by a part of the rule. Grant Bx parte, 3 D. F. 0. 
particular day, did not do so, and the judge’s 32O. 

order for enlarging the time was made bv con- Twelvemonthsafter issue joined in an action, a 
sent, the attorney acting on that occasion for his judge made an order that the plaintiff’s attorney 
client : — The court held him discharged from his should declare in writing to the defendant the 
undertaking, he not having^ recognised it after plaintiff’s occupation, and that after five days 
the original time for making the award had all further proceedings should be stayed until 
expired. Staife v. llaMon, 9 H. P, C. 995. ^ such delivery. The order having been served 

Bo where a defendants’ attorney, on their being and disobeyed: — Held, that the order was not 
sued by the plaintiff , undertook by letter to pro- within 15 k 16 Viet. c. 52, s. 7, and that an 
cure their signature to a cognovit for the pay- attachment would not lie against the attorney' for 
ment of the debt and costs, which he failed to such disobedience. Malya^i v, Miuld, 3 H. & X. 
do ; but the plaintiff afterwards said that he 246 : 27 L, J., Ex. 367. 

would_ proceed with the action Held, that this To entitle a defendant to obtain an attacii- 
was virtually a waiver of the attorney’s under- nient against an attorney for disobeying an ordei* 
taking, and that he could not be called on by the of a judge, made for not declaring the place of 
court to perform it. Miller v. James, 8 Moore, abode of the plaintiff, he nmst have made a 
208. . demand in writing. v. 7 L. T. 622. 

Mode of Enforcing,] — The undertaking of an See Practice (Writ). 
attorney can only be enforced by attachment „ , . ^ 

wdiere he has given it for his client. Watts, Bx Default in Payment subsequent to Order 
parte, 1 D, P. C. 512. ’ Striking on EolL] — Where a solicitor makes 

An attorney not entering an appearance in default in payment of a sum of money which 
pursuance of his undertaking was liable to an has been ordered to pay in the character of 

attachment, under Peg. Gem, Hil. Term; 1853. officer of the court, he is not the less liable 

Jacob Y. Moffnay, 12 L. J., Q. B. 93 : 7 Jur. 326. to an attachment because in the interval between 
S. P. JIotjA V. Boberts. 4 Ik k R. 719. the date of the order and the time fixed for pay- 

Although on an audita quereiri personal service ment he has been struck off the roll, and has 
of the original process cannot be dispensed with, ceased^ to be a solicitor. Strong, hi re,JJ> L. J., 
yet an attorney who undertakes to accept process Oh. 553 ; 32 Ch. D. 342 ; 55 L. T. 3 ; 34 W . B. 614 ; 
and appear for the defendant maybe punished 51 J. P.6— C. A. 

by attaohmeBt for not perfoimmg his under- Person acting as Solicitor.] - 

19 L®i Pv oVT li fm Sw ’ AnortohadbeenmadeagaLtanunqualffied 

y cl., - , d . ^ . person acting as a solicitor, on the assumption 

Application— Service of.]— Service of a rule that he was a solicitor, for the delivery up of 
calling on an attorney for payment of money documents by him and for an account. This 
pursuant to bis imdertaldng, on a clerk not in his order he disobeyed. Upon an application for 
employ, although at the place registered at the attachment : — Held, that the court had juris- 
master’s office \as the place for serving the diction to make an order of attachment against 
attorney with rules and other proceedings, is such a person, notwithstanding that he was not 

not sufficient. Braqq v. Hatehard, 28 L. 3., Ex. m fact qualified to act as a solicitor. Ihidni and 

OK ‘ Lewis, In re, 61 L. J., Q. B. 502 ; [1892] 2 Q. B. 

^ 261 ; 66 L. T. 683. 

By whom Made,]— On summary proceed- 

ings against a solicitor to enforce an undertaking Officer of the Court,] — A solicitor received 

given by him l:o the solicitor of the other party, on behalf of a client a sum of 3391, which he 
such undertaking is for the benefit of the client, paid into his account -with his own bankers and 
and the application must be made on behaH of dealt with as his own money. H.e afterwards 
the client and not of his solicitor. forwarded to his client a sum of 1001, and 

10 W. B. 699. refused to pay the balance, on the ground that 




1499 


SOLICITOR— J urisdiction . 


1500 


the nature of ch*il process, but were orders made 
ac^aiiist the solicitor as an officer of the court, 
and that an attachment was properly granted. 
2Ml In ne (L. Ih 8 C.P. 104) explained. Freston, 
lih re {11 Q. B. D. 545) followed. Dudley, In re, 
3lonet, F,r parte. 53 L. J., Q. B* 1^> > 12 Q* B. B. 
44 : 49 L. T. 737 ; 32 W. E, 264-~C. A. 

A solicitor, employed to obtain money charged 
■on lands sold in the landed estates court of 
Ireland, proved the claim, and having dvaym out 
the money by means of a power of attorney, 
executed by his client under ^ his own advice, 
failed to pay it over to the client : — Held, that 
his misconduct was committed in his capacity of 
solicitor, and that he was accordingly liable to 
attachment. 21., In re, 1 L. E., Ir. 188-— L.JJ. 


Order for Payment of Honey.] — Where money 
has been AvrongfiiHy detained by an attorney 
from his client, and a rule requiring him to pay 
that money over has been made absolute against 
him, it being clearly shewn that he was aware 
of what the rule required him to do, the _court 
■granted a rule for an attachment absolute in the 
instance, he not having complied with the 


■grUULCU cl. — 

lirst instance, he not having complied with the 
rule. Bwrgin, Ex parte, 1 D. (N.s.) 292. 

Where an attorney employed to recover a 
debt received the money, and a rule of court was 
obtained ordering him to pay it over, which he 
disobeyed, the court refused to gnant an attach- 
ment, as the remedy for the disobedience of the 
rule was by proceeding under 1 & 2, Yict. c. 110, 
•s. 18. BoUnson, In re, 10 B. & S. 75. 

The court will refuse to grant an attachment 
ngainst ancuttorney for disobeying a rule of court 
ordering him to pay money, unless special cir- 
cumstances are shewm, as the remedy for such 
disobedience is by execution under 1& 2 \ ict. 
c. 110, s. 18. Ball, In re, 42 L. J., C. P. 104 ; 
X* E 8 C P 104. 

When a solicitor made default in the payment 
of a sum of money which he received on behalf 
of his client, and an order for payment within a 
certain date was obtained from the court, the 
client undertaking to give credit for any sum due 
by her, on nonpayment of the sum, within the 
fixed period, an order for an attachment was 
obtained. The solicitor not having made any 
afiidavit of credits due from the client, was not 
.allowed to treat them as a set-off against the sum 
for nonpayment of which the attachment was 
■sought. .W, 22 W.E. 479. , 

- See also infra, Payment of Money, post, 
■col. 1511, 


Por Negligence.] — ^Where a solicitor has been 
negligent in a.ttending to a client’s business, the 
court" can grant an attachment against him ; 
and courts of law exercise the same summary 
iurisdiction over attorneys, poyd y. Eanf-e, 
3 Atk. 568 * B. nom. Lloyd y. JSangle^ Dick. 


him for a schedule thereof, to be kept by the 
attorney. WilUnd, E,e parte, 11 0. B. 544. 

See also infra, Deliybey tip OF Documents, 
post, col. 1503. 

Debtors Act, 1869, s. 4, sub-s. 4.]— The default 
by a solicitor in payment of a balance found due 
from him upon taxation of his bill under the 
common order for that purpose is in default in 
payment of a sum of money ordered to be paid 
by the solicitor in his character of an officer of 
the court within the meaning of the Debtors 
Act, 1869, s. 4, sub-s. 4, and an attachment may 
be issued against him. Bush, In re, bO L. J., 
Ch. 159; L. E. 9 Eq. 147; 21 L. T. 692 ; 18 
W E 331. S. P., ir., In re, Ir. E. 8 Eq. SSo ; 

22 -W. E. 479. . , . . 

A solicitor may be imprisoned tor deiauit m 
payment of a balance ordered to be paid on a 
common order to tax his bill of costs. II). 

Default by a solicitor in payment of the 
balance found due from him to his client upon 
taxation, under the common order, is default in 
payment of a sum of money, when ordered to be 
paid by a solicitor in his character of an officer 
of the court (Debtors Act, 1869, s. 4), and an^ 
attachment may be issued against him. WMte, 
III re. 23 D. T. 387 ; 19 W. E. 39. 

Default by a solicitor in payment of a bill ot 
costs found on taxation to be due from him to 
another solicitor whom he had employed to act 
for him, is “ default by a solicitor in payment of 
a sum of money, when ordered to pay the same 
in his character of an officer of the court making 
the order,” within the fourth exception to the 
Debtors Act, 1869, s. 4, and an attachment may 
be issued against him. Barfield, In re, 24 L. T, 
248 ; 19 W. E. 466. 

A solicitor was ordered to pay the costs of an 
unsuccessful appeal against an older to tax his 
bill of costs, which had been obtained by his 
client -Held, that the nonpayment of the costs 
of the appeal was not a default in payment of 
money within the Debtors Act, 1869, s. 4, sub-s. 4. 
Hope, In re, 41 L. J., Cli. 797 ; L. E. 7 Oh. 523 ; 
26 L.T. 814; 20 W. E. 694. 

Of the three possible periods for ascertaining 
whether the person ordered to pay and. making 
default held the character of a plicitor, and 
was as such within the exception of s. 4, sub-s. 4, 
of the Debtors Act, 1869, yix. (1) of the act 
done ; (2) of the order made ; or (3) of the 
default committed, that to be looked to is, if not 
the first, at the latest the second period. ^ In 
cases of a trustee and person acting in a fiduciary 
capacity (sub-s. 3) (and per Fry, L.O., in that of 
a solicitor also) the period to be looked to is that 
of the act done. Strong, In re, 55 L. J ,, Ch. 553 ; 
32 Oh. D. 342 ; 55 L. T. 3 ; 34 W. R. 614 ; 51 
J. P. 6— C. A. 


Order to deliver up Documents.]— The court 
will not issue an attachment against an attorney 
for not delivering up papers pursuant to a rme 
of court, unless shewn that the person- makmg 
the demand was duly authorised to do so, and. 
stated that fact to the attorney. d, mcltman 
Y. mchwmi, 8 D. P. c. 833. See Jheas, In, re, 9 
L. j. (O.S.) Oh. 188. . 

A iudge’s order having been made directing an 
attorney to deliver up deeds to a qlient, :the cqurt 
' <>mnted an attachment rretong^ 


Part Payment.] — A writ of ■ attachment 

against a solicitor for nonpayment of a sum of 
money due from him as an officer of the court 
may be executed, although the client has since 
, the issue of the writ accepted a sum of money in 
part payment. Harvsy v. Hall (L. E. 16 Eq. 
324) distinguished. Fereday, 1% re, 64 L. J., Ch. 
894 ; [1895] 2 Oh. 437 y 13 E. 639 ; 73 L. J. 56, 


Town 'Agent of Country 3plieitor,]-“A 

solicitor, the London agent of a country solicitor, 
made default in payment of a sum ordered to be 
paid by him in an action for an account of his 
Held, that the defendant was liable to 


SIRsili 







iiSI 

HH 


SOLICITOE — Summai'y Jurisdiction, 


imprisonment under s. 4, siib-s. B, of the Debtors 
Act, 1869, as a person acting in a fiduciary 
oapacity, but not liable under s. 4, sub-s. 4, as a 
solicitor ordered to pay in his capacity of officer 
of the court. Lifaltfidd v. Jones, of L. J., Ch. 
100 ; 36 Ch. D. 530 ; 58 L. T. 20 ; 36 W. R. 397. 

— How Discharged from Prison.]— When 
a solicitor has been committed to prison under 
the .Debtors Act, 1869, s. 4, for disobejdng an 
order to pay money into court, on the expiration 
of twelve months he can be discharged only 
after obtaining an order of the court. Thomp- 
son, In re, Xalty v. Aylett, 30 L. T. 783 ; 22 W. E. 
867 . 

Hot Eefunding Money pursuant to Master’s 
Allocatur.] — An attachment may be issued 
against an attorney for not refunding a sum of 
money pursuant to the master’s allocatur, with- 
out a previous rule to show cause. Anon,, 10 
Jur. 198, n. 

When Eight Lost.] — A solicitor was ordered 
to pay money to a receiver of the court on pain 
of sequestration and imprisonment. His property ; 
was seized on a fi. fa. under the order, but posses- 
sion was given up under an agreement : — Held, 
on breach of the agreement by him, that he could 
not be attached under the order. Ba r my v. Bill, 
43 L, J., Ch. 95 ; L. E. 16 Eq. 324 ; 28 L.T. 734 ; 
21 W. E. 783. See Fereday, In re, supra. 

Solicitor not Shewing Cause. ] — A rule requiring 
an attorney to shew cause why he should not pay 
a sum of money, was enlarged at his request, 
but no cause being shewn, and the rule being 
made absolute, the court granted an attachment 
absolute in the first instance. BrUjhtniore, Fx 
parte, 6 Jur. 15. 

Disobedience to a Subpoena. ]— An attachment 
will lie against a solicitor of a parish for dis- 
obedience to a subpoena duces tecum from the 
crown office, requiring him to produce the rate- 
books of the parish at petty sessions in an inquiry 
into a pauper’s settlement. Reg, v. Carey, 2 
New Sess. Gas. 103. 

Order requiring Client to Pay.]— If a rule of 
court requires a client to pay a certain sum of 
money, an attachment cannot be obtained against 
his attorney for its nonpayment. Poole v. Wat- 
kins, 4 D. G. 11. 

Delivering Account Ordered — Incorrect.] — 
Where a client obtained an order that his attor- 
neys vShouid deliver him an account of all moneys 
received on his behalf, and they accordingly 
delivered an account, the court refused to grant 
pi attachment against them upon affidavits 
impeaching the correctness of the account. 
Laioreme, Bx parte, 2 D. P. 0. 230. 

Effect of Bankruptcy.] — A. bankrupt’s certifi- 
cate does not remove an attorney’s liability to an 
attachment for not duly investing his client’s 
money. Grant, Bx parte, 3 D. P. C. 320. See 
Newlerry, In re, 5 N". & M, 419 ; 1 H. & W. 375 ; 

5 A. E. 100 ; 5 L. J., K B. 4. 

An attachment against a solicitor for Ms default 
in the payment of a sum of money, which he has 
been ordered to pay in his character of an officer 
of the court is not a merely civil process, but is 
in its nature punitive or diseiplina^, and there- 
fore the fact that a receiving order in bankruptcy 
has been made against the solicitor is not of 


itself a sufficient reason for refusing to issue an 
attachment against him in such a case ; but that 
when such an order for the payment of money 
has been made, against a solicitor before the 
making of a receiving order against him, and he 
has not obeyed it, the court has, under s. 10 of 
the Bankruptcy Act, 1883, a discretion whether 
it will order an attachment to issue by way of 
punishment to the solicitor, and it will decline to 
do so if it is satisfied that the person who asks 
for the order can derive no benefit from it, and 
that the making of it will embarrass the bank- 
ruptcy proceedings. Sect. 9, sub-s, 1, of the 
Bankruptcy Act, 1883, does not apply to pro- 
ceedings pending against a debtor at" the time 
wffien a I'eceiving order is made against him. 

On appeal : — Held, that the court of appeal 
would not interfere with, the discretion of the 
court below. Wray, In re, 56 L. J., Ch. 1106 ; 

36 Ch. D. 138 ; 57 L. T. 605 ; 36 W. R. 67— 

C. A. 

Misdescription of Parties.] — The court set 
aside an attachment against an attornej" for 
not paying over moneys received in Ms pro- 
fessional character, where the party obtaining it 
had described herself in her affidavit as a widow, 

1 whereas she w’-as at that time a married woman, 

I although it did not appear that the false name 
and descriptions were used for any fraudulent 
purpose. Reg. v. Carttar, 1 L. M. & P. 386 : 19 
L. J., Q. B. 422. 

An attachment was ordered absolutely in the 
first instance against an attorney for nonpay- 
ment of money to another attorney of the party, 
for whom the former had been changed [mrsuant 
to an order of the court ; although in that order, 
as well as in the order for ciianging the attorney, 
he had been called John, wdicreas his real name 
was James ; but he had attended several sum- 
monses taken out as against John, and had 
consented to some of them wdtlioiit objecting to 
the misnomer, wdiich cured the mistake, Steven- 
son V. Power, 9 Price, 384. 

Hot without notice.]— Under an order to tax 
made in 1873, a balance was found due from a 
solicitor in respect of moneys received by him, 
and ought to have been paid within twenty-one 
days from the 2Ist of August, 1875 : — Held, that 
the case w^as governed by Eules of Court, 1875, 

Ord, XLIV, r, 2, and that an attachment for 
nonpajj-ment could not be issued without notice 
to the solicitor. Solicitor, In re. 1 Ch. D. 445 : 

24 W. E. 103. 

Service of Order against Solicitor.]— An action 
was ordered to be stayed, and the costs of the 
defendants to be paid by the plaintiff’s solicitor. 

The order was served by leaving a copy at the 
office of the solicitor, but was not obeyed. Upon 
the application of the defendants, the court made 
an order for an attachment to issue against the 
solicitor, and for , payment by him of the costs, 
of the application and the attachment as between 
solicitor and client. Tilmy v. Stamjield, 28 

w. r;. 582 . 

Personal service of an attachment against an ' ; 
attorney for not -paying money pursuant to the 
master’s, aEocatur’ cannot be dispensed with. '' 
Amn.^ I D. & W 529. ^ ■ . 

Service of Eule HisL] — A notice of motion 
for a writ of attachment for disobedience to an ' 
order made on .an original petition need not, as A- 
well as .tlie.<^rderi‘'b^t served personaEy on the:- /; 
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; served bv to the applicant, but where the < 

V. Sabi/i adopt tlie son as iiis 
,49 L. J., Mv parte, 2 I). 423 ; 12 I 

28 W. B, 7 Jur. 374. 

Ko Cause m Court. j' 
in eoart,;upbii ' ' 
that - die shrJ^ 

■getting from 

"for suffering^ 

parte, ^ \^es..4,2j 

'Where.a.'Sw^_.v>,..-. 

and paper ^ ‘ „ 

refuses to part with, 
order the solicitor 
“f l papers, a..: 

' ing to pay 
to him, th 
though no part 
respect of any action or si 
3Birray, 1% re, 1 Kiiss. 519. 

Thono-h there is no cause pending, the court 
.T, ! will order a solicitor to deliyer up deeds and 

the couns^el i p^ig possession, the party undertalnng 

I to pa 3 ^ him the costs justly due to him ; and, as 
incident to that jurisdiction, it will order the 
costs to be taxed; though no part of the costs 
relates to suits or actions. - — , In re, 4 h. J. 

(o.s.) Ch. 207. 

What Costs.]— Where a solicitor refuses^ tO' 
deliver up deetls and papers in his possession,, 
except upon payment of his bill of costs, the ■ 
court has jurisdiction to order taxation of such, 
bill and the delivery up of the deeds and papers, 
upon pavinent of the taxed costs, though the- 
costs have been incurred in respect of convey- 
ancing and other general business, and not in 
respect of the prosecution or defence of any suit 
or action. Hiee, In re, 2 Keen, 181 ; 6L. 5., Oh* .• 
291 * 1 Jur. 351. See two preceding Canes. ' ■ 

A solicitor prepared and obtained the execution 
of a conveyance, knowing the title deeds weie in 

the possession of an adverse party. Thesalewent 

off in consequence of absence of title deeds, and 
the conveyance, being a cloud on the title, was- 
' ordered to be delivered up hj the solimtor 
► xvifbrmt navmcnt of his costs. Potts v. 


being left at his residence. 

(5 Ch. I). 511) explained. 

Ch. 295 ; 14 Ch. D.A52 ; 42 
.,529.^.,,, ... ^ . ... ... , .... 

On a motion for an attachment a^inst an 
nttornev for disobeying a rule, it is sumcient^ it 
it can be collected from the athdavit of service 
that such rule has been personally served ; it is 
not necessary that the words “pei;sonal service ^ 
should be used. ShoH v. Smith, 1 Man. Gr. 211 , 
8 D. P. C. 584 ; 1 Scott (N.E.) 153. 

A rule nisi was obtained against a solicitor to 
shew cause why an attachment should not issue 
against him for disobedience to an 
the court. There "was 110 ])ersonal { 
such rule nisi upon him. He had at 
instructed counsel to show cause ag 
making absolute of such rule, and such counsel 
had consented to an application for a postpone- 
ment of the hearing being made to the court by 
the counsel for the applicant, but upon the appin 
cation to make absolute the rule nisi, t**w .... 
who had been instructed formerly did not appear, 
nor did anyone appear on behalf of the solicitor. 
The court held that personal service might under 
the circumstances, be dispensed with, and made 
absolute the rule for an attachment, 
re, 45 L. J.. 0. P. S6; 1 C. P. D. 68 ; 3.4 L. T. 

532 ; 24 W.'K. 320. . „ . 

Service of a notice of motion for a writ or 
attachment upon the solicitor on the record, or 
the party ay:ainst w'hom the attachment is to be 
issued, is sullicient notice to tlie pajty, without 
personal service. JJrotomng v. Saoin, 4o b. J., 
Ch. 72B; 5Ch.H.511. ^ , 


^ -^,,] Order, without cause 

-n creneral ■ j urisdiction over solicitor, 
Jail deliver his bill for purposes of' 

I him title deeds deposited with him 
recoveries, &c. tjrhridge (^Earl'),. 

sfSicitor has in his possession deeds 
belonging to his client, which he; 
■ he court has jurisdiction to^ 
ix;. to deliver the deeds and 

and also his bill of costs, the party oiier- 
what the master shall find to be due 
thouo-h there is no cause pending, and 
’ ” of the costs has been incurred in 

iLiit in law or equity.. 


country firm is good service, »u ^ 

motion for a contempt against a partner w-ho 
allows it, but it is not sufficient as regar(fc the 
Other partner. Holiday, In re, 9 D. P. 0. , 

5 Jut. 532. 

Order for Delivery of Bill not complied with.] Solicitor has a lien upon themgvb-The 

^See T>ost, col. 1547. court wall not order an attorney to. dehvepmp 

^ papers on which he has a lien for a balawof a 

bill of costs, although an ofier ismade to _bfy the 
TY delivery up OE BOCUMEKTS. amount into court, subject to the verdict of a 

« . 4 ^'iurv, Broomhend, In re, 5 i). & lb 

Production of Documents for the Purposes oi i ^ Coheldioh, Bx pane. 

, Evidence.]— E vide^ice* ^ 

When Order will he made*]-~The court will Payment into Coyrt or giving Security,] 

not summarily order a _Tfae court has jurisdiction, upon paymeiir into 

deed to Ms client unless it be clearly shown not security for a sum sufiicient-to- 

only that his solicitor has no hen answer the solicitor’s demand, to order before 

that he is holdiBg it for the taction delivery up by a solicitor of th? client s 

as his solicitor. Col)eldteh,BxpaHe^l^ Q. L. D. ^ retention by the solicitor of the 

149 ; 49 L. T. 741 ; 32 B. 239 0. A. papers on which he claims a lien would'^mbarrass 

pointed pendente lite is Sfl“ctionig not extended by c4d. L. r.& 

tbc late attorney of tlie ■ deceased to debver up the 3 unsui|i ^ ^ 

deeds and papeM belongtpg .to'4he s/lTt. 931 ; 34 W. E. 158-0. A. 

. which are in his possession. B i Where a solicitor- had been ^appointed clerk to- 

parte, 3 Hodges, 13o. ^ ^ bo#rci with a salary, for conducting the 

Tlie court refosed to grantai^te cal gp as ^11 as the ordinary business of the 

lian attorney fodMivaruhp^^^^ Ltd :-HeM, that an order to production o 








After Payment by Client.] — An attorney is not b45 
entitled to retain drafts and copies of original 
deeds for which his client has paid ; and if he 
will not delir^er them up, the court will compel 
him to do so. Horsfall, Bx farte, 7 B. &; C. 528 ; 

1 M. & Ry. BOG : 6 L. J. (O.s.) K. B. 48 ; 31 R. R. 

2GG. ' 

If A. has employed B. as his attorney, and has 
paid his bill, A. has a right to have his papers 
delivered up to him. A/ide7\w?i v. Pasmum, 7 
Car. & P. 193. 

vSolicitors, instructed by a committee of an 
association to carry on various matters of bnsi- 
ness for and on behalf of the association, having 
recovered judgment against one of the committee, 
for the amount of their bills of costs in respect of directed that, on 
such matters, cannot be made to deliver up, to the c ' ' ' * 

s^ich defendant, the judgment after it has been claimed a 
paid and satisfied by him, or other securities con- beyond the *costi 


Of Papers of Two Persons Jointly.] — ^Where 
an attorney has a lien upon the papers of two 
persons jointly, the court will not try the rights 
of the parties by directing to whom they shall 
be given up upon the lien being satisfied. Piiti- 
emi Y. Micdi nmidj l MooT^^ 99 ; 7 Taunt. 391. 

Order — ^Fom of.] — An order of course to tax 

payment, all the papers, &c., of 

client should be delivered up. The splioi 

special lien on some of the papers 
A motion to discharge the 
nected with the debt held by thein, either in order was refused, because, if the solicitor had 
virtue of the general jurisdiction of the court such special lien, he would be protected when 
over solicitors as its officers, or under 19 &: 20 application was made to the court, for the 
Viet. c. 97, s. 5 ; the defendant can only proceed delivery of the papers, Teague, In re, 11 Beav. 
by action. Phillips y. BirUson, 8 C. B. (N.s.) 318. " 

391 ; 29 L. J., C. P. 223 ; 6 Jur, (N.S.) 401 ,* 2 in making an order for taxation, under s. 38 
L. T. 185 ; 8 W. R. 390. of the Solicitors Act, 1843, it is discretionary 

with the court whether or not to add the order 
Promissory Hote obtained from Client by for the delivery up of papers. Jarman, Be 
Duress.]— Where, during the imprisonment of a pmie. 46 L. J.. Ch. 485 ; 4 Oh. I). 835. 
person, he employed an attojmey to conduct an a solicitor delivered to his client a bill of 
application for his discharge by the insolvent costs incurred in pending suits, in which he 
coimt, and the attorney refused to proceed until afterwards, with his client’s knowledge, incurred 
he had signed a promissory note, which he did, further costs. While the suits were still perid- 
under protest ; and after his discharge an action ing, the client obtained an order of course for 
was brought upon the note in the name of the taxation and delivery up of papers, whereupon 
clerk of the attorney, who was .believed not to tlie client delivered a bill for the further costs, 
be interested in it,, the court refused to grant a On a motion to discharge the order on the 
rule, calling upon the attorney to give, up the ground that the solicitor had a lien on the 
note, upon the ground' of its having been papers for further costs Held, that the order 
obtained by duress .and fraud, but left the defen- should be amended so as to include both bills. 
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payment, or from ordering the delivery up of exclusively to summonses by which such pro- 
deeds, till the questions which cannot be deter- ceedxhgs are commence{l as could formerly have 
mined under that jurisdiction have been properly only been commenced by bill or writ. Corise- 
investigated and determined elsewhere. Dulhtj^ quently.the procedure laid down by the rules in 
In re^ 8 Beay. 469. the cash of an originating summons does not 

An administration suit was instituted against apply to a summons for the delivery iq> of papers 
an executrix, vdio was also tenant for life, by by a solicitor. In re. ‘^PalVnfer, lie 

parties entitled in remainder. The executrix 63 L. J’,, Q. B, 672 [1894] 2 Q. B. 163 ; 

died, during the suit, intestate. The suit was 9 E. 38,4 ; '70 L. T. 615 ; 42 W. lb 433 — C. A. 
revived against the administrator de bonis non 

of the testator, and a common administration Costs of Motion.] — By an order for taxation, 
decree taken against him, but it was not revived the solicitor was ordered, on payment, to deliver 
against the personal representative of the execii- over the papers. Having made default, he was 
trix. The exceiitrix had placed in the hands of ordered to pay the costs of a motion to compel 
her solicitor deeds and papers relating to the him. though he had delivered them up after the 
estate, and he claimed a lien upon them for notice of motion, but before it had been heard, 
costs iucurred in relation to the suit. Upon bill J/hiter, In re, 19 Beav. 33. 
hied by the administrator de bonis non for 

delivery of the documents to him : — Held, that Action on Bill after Order.] — The omission by 
it could not be decided whether any lien existed a client to file a certificate" of taxation of a 
until it had been ascertained whether the execu- solicitor’s Viill within the four <lays prescribed by 
trix was a debtor to the estate, which could not the order of 29th October, 1692, does not render 
be ascertained in the present suit, nor in any the order a nullity, but the client’s represen ta- 
proceeding to which the pei’sonal representative fives, after his death, may, notwithstanding the 
of the executrix was not a party. Turner v. omission, obtain an order under the summary 
lefts, 7 De Cr. M. & G. 243 ; 3 Eq. 11. 846 ; 24 jurisdiction, for the delivering up of the client’s 
1j. J., Ch. 638 ; 1 Jur. (x.s.) 1057 ; 3 W. ll. 404. papers on payment of the amount of the bill as 

taxed ; and an action by the solicitor on the 

^ Petition.] — Summary order made u]>on peti- after such taxation, is a contempt, and will be 
tion under 6 k 7 Viet. c. 73, for delivery by the restrained b}’- injunction at the instance of .the 
assignees of a bankrupt solicitor, who had representatives. CamphclL In re, 3 De G. M. A G, 
employed a London agent, of papers belonging 585 ; 22 L. J., Ch. S65 ; 17 Jur! 1171 ; 1 W. E. 
to the petitioner before payment of the agent’s 2U4. 
costs. iSuch a petition should be entitled in tiie 

matter of the agent as well as of the country Attachment.] — Messrs. G., solicitors, having 

solicitor, but does not require to be entitled in been requested by P., another solicitor, on behalf 
the matter of the act. IVnlto/i, In re, 4 Kay ck J, of a client for -whom thc}^ had hitherto acted, to 
78. deliver up all deeds belonging to the client on 

Where a coint. onlers a solicitor to deliver up the usual terms, sent the deeds to a relative of 
papers to be afterwanls returned to him, the the client, who held a power of attorney from 
time for delivery is within three days, and the him, wdth the bill of costs, the amount of which 
time for return of them ten days after the pur- they retained out of moneys in their hands 
pose is answered for which they were delivered belonging to the client, and they then informed 
up. Wehster v. Le Hunt, 9 W. E. 827. ,F. that they had no deeds in their possession, and 

Where a solicitor's 'bill of costs or the delivery no bill of costs against the client. An order of . 
of documents in his possession is required, on course was then taken out by' P., on behalf of 
other grounds than those relating to taxation, the client, for taxation and delivery up of deeds 
the application may' be made by way of petition, and papers, but it was not complied with, and a 
notwithstanding the General Order of the 17th writ of attachment was issued against Messrs. 
April, 1867, Justice, In re, 16 W. R. 821. G. : — Held, that they were not justified in refus- 

Iii an. administi-ation suit instituted by an ing to deliver up the papers or to give in their 
infant cestui <pie trust under a will against the bill for taxation. Greyij, In re, and France, In 
executors, one of tiie executors admitteil that re, 39 L. J., Oh. 107 ; L. .R. 9 E(i. 137 ; 23 L. T. 
part' of certain sums advanced b,v him on mort- 234 ; 18 W. E. 589. 
gage formed part of the trust estate. An order 

wms made in the suit for the completion of con- When in the Hands of Counsel.] — The 

tracts for sales (d* the mortgaged property, which nondelivery of documents left Vjy'- an insolvent 
had been entered into by the executor. Under solicitor with counsel and law stationers, and 
this o,rder tlic purchase-moneys were paid into retained ,by them for nonpayrment of fees and 
court to the credit of the cause. The order charges, is not a breach of an order upon the 
directed the executor to execute the convey- solicitor to deliver up to a new solicitor all deeds . 

ances and ileliver the title deeds to the peti- and documents hi his possession or power relat- 

tioners, but the executor's solicitors refused to ing to the alfairs of his client in the suit, 
give up the deeds, claiming a lien upon them for Williams, In re^ 3 De G. F. & J. 104 : 30 L. J., 
.costs due from the exeemtor and advances made Ch. ,610 ; 7'. Jur. (3s^s.) 323 ; 4 L. T. 103 ; 9 
for the maintenance of the plaintiff: — Held, W. B. 393,. ;,v . 

that the court had jurisdiction, on petition, .to,' - . ' ■ 

order the solicitors to deliver up the deeds.', ' — ^ — When in, the Hands of Agent,]— Where' 
Francis v. Francis, 2 ,De G. M. & G. 73. And anordet: has been made that an attorney deliver ■ • ^ 

see 8. C\, 3 De G. M. & G. 108. to ,a client, his ‘papers, it is no answer to an 

attachmen'fe. for .disobedience of the order, that 
Originating Summons not Applicable.] — The the Agent] of the attorney having possession of i 
expression, originating summons,”' does not -the papers claims a -lien .on them in resp'ect of 
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A. must be considered to have received the rents 
as solicitor or agent of the receiver, and that the 
plaintiff could not call upon him to account for 
them under the summary jurisdiction. Ih, 

The court tviil not summarily compel an attor- 
ney to pay over money borrowed for his client on 
security, unless the security is by deed, perused 
bv the attonicv on behalf of his client. A?ion., 
11 Jur. ‘m. 

On an application for a rule to an attorney to- 
produce an account of all fees and fines recei^^ed 
by him as steward of a manor, the affidavit must 
disclose improper conduct on his part qua. 
attorney. Attorneij^ In re, 3 W. E. 515. 

Where a |:)arty purchased parcel of a manor for- 
building, and paid to an attorney, who acted for 
him in the purchase, money in his capacity of 
steward of the manor, the court refused to compel 
the attorney to refund the money by summary 
proceeding. Faiths Fx parte <, 9 D. P. C. 973; 5- 
Jur. 653. 


Practice on,] — The court will not grant a rule 
requiring an attorney to deliver up papers, and 
in the alternative for an attachment in case of 
a nondelivery, 
the subject of 
Hardman. 

The court will not issue an attachment against 
an attorney for not delivering up papers pur- 
suant to a rule of court, unless shewn that the 
l)erson making the demand was duly authorised 
to do so, and stated that fact to the attorney. 
Foe d. maliman v. inoliman, 8 D. P, C. 883 ; 1 
Man. & G. 566. 

AjSidavits.] — Affidavits in support of an 

apjplicatiori against an attorney, to compel him 
to deliver up a document, may be intitled in the 
action out of which the claim arises, although 
judmnent has been signed and execution issued. 
Shiies v, Glhhs, 6 D. P.- C. 310 ; 1 W. W. & H. 


but each branch must be made 
a separate motion. Roscoe v. 
D. P. C. 157 ; 2 H. & W. IIS. 


V. FOE PAYMEXT OF MONEY AND OF No Certificate Taken Out.]— Where an attorney 

COSTS being off the roll in consequence ot not taking 

out his certificate, employed his agent to sue out 
Where delation of Solicitor and Client exists.] process, and costs w^ere paid in the action to the 
— A client agreed in -writing to lend his solicitor agent, the court would not compel either the- 
a sum of money to enable him to make a pur- attorney or his agent to refund the costs. Kash 
chase of land, but if the purchase was not com- v. Goode, 9 D. P. C. 929 ; 5 Jur. 653. 
pleted, the money was to be at once repaid. The 

purchase was not made, and the money was not Clerk becoming Solicitor.] — The court will 
retuimed. The client applied for an order for not compel an attorney to pay over or account 
repayment, under the summary jurisdiction of for money received by him during his clerkship, 
the court : — Held, that, there being no relation Beane , Ex parte, 2 D. P. C. 533. 
of solicitor and client, betw'een the parties in 

respect of the agreement, no order could be made Order against Partners,] — Where money has- 
under the summary Jurisdiction of the court, been paid by a client to one or two attorneys, 
Brijant, In. re, 50 L. T. loO. paitners, and which has been applied to their own 

A. purchased an estate from B., and, on the use in account with their bankers, the court will 
completion, one solicitor acted for both parties, summarily compel them to refund. Ford, In re,. 
and the purchase-money was paid into his hands. 8 D. P. 0. 684. 

Afterwards, the purchaser was defeated by C., Wijere a client had corresponded, and dealt 
who had a paramount mortgage. The purchaser exclusively -with one only out of a partnership of' 
presented a petition against the solicitor, asking three solicitors, and remitted a sum of money to- 
payment by the solicitor out of the purchase- that one alone, although desired by him to remit 
money of the losses occasioned, or that he might the money to the firm, a motion against all three- 
indemnify the petitioner. The petition was dis- partners, under summary jurisdiction of the court 
missed with costs ; tlie court holding, first, that to compel them to pay the money, refused as to- 
it had no jurisdiction to award compensation or the two partners who had thus been excluded 
damages in >siich a case ; and, secondly, that the from the fair means of the knowledge of the- 
money having come to the hands of the solicitor remittance. The summary jurisdiction of the 
as agent of the vendor, and not of the petitioner, court over its officers extends to relief only in- 
it could not interfere. Tijlee v. Wehb, 14 Beav. cases of personal miscomluct and neglect of duty.. 
14 ; 15 Jur. 1023. Lawrence, In re, 2 Sm. & G. '367 ; 2 Eq. E.. 

As to the summary jurisdiction of the court 931 ; 23 L. J,, Ch. 791 ; 18 Jur. 742 ; 2 W. 11.. 
over solicitors, wdiere moneys are paid to them 680. 

by clients in that character, Jb. A receiver having been appointed for the plairi- 

A solicitor was appointed a member of a com- tiffs in a cause, paid certain moneys to one of a 
mittee of a company, with power to compromise firm of solicitors of the plaintiffs, who were also- 
two suits. He, with the approbation of his co-' his solicitors in the matter. Tlic partner to whom 
committee, compromised them and received the the money was paid misapplied the moneys and 
money. A summary application that he might absconded, and the plaintiffs moved that the- 
pay over the money or be strxick off the rolls was other partners might make good the deficiency, 
refused with costs. Harvey, In re, 27 Beav. 330. Where the other partners disputetl their liability 
» The court will not, in the exercise of its sum- for the acts of the defaulting partner : — Held,, 
mary jurisdiction over solicitors,- call . upon a- that no order could be made against them under- 
solicitor to account for moneys, received by. him' the general jurisdiction of the court over solici-- 
where they -were received by, him, not in the tors, Chater v. Maelenn, 3 Eq. E. 375 ; 1 Jur., 

character of solicitor to the, person making the (H.S.) 175 ; 3 W. E. 261. 

application, but of solicitor to another person. 

Flxon V. ]yilkinmyh, 4 J)e G. & J. 608,.; 4 Brew.. Effect of Bankruptcy.] — ^The court will not 
614 ; 5 Jur. (N.s.) 1063 ; 7 W. B.. 351,624. compel an attorney to pay a sum of money he 

-V- A. -was solicitor to the -plaintiff in a , CaUsCj . and has received in his character of attorney, he- 

also to the receiver, and the receiver was in the having after the receipt of the money become- 

habit of remitting the rents to .himr-^Held-, th^t bankrupt, and obtained his certificate, Culliford,. 






i .application. ^e§m^i^g;yan’’' attorney keeps' oet of the 

‘ ',,, . .,,,^ -'iV-'''''-^^^ \''V"''''/' ‘ '' ' ,' l" 
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he should not ptxj, the court, on an affidavit of afterwards committed a fraud upon B. in receiv- 
seniee. will make absolute the rule to pay, and ing the money due upon the mortgage without 
grant an attachment for not answering. Muck, communicating that fact to B., and in continuing 
l 7 i ?r. Si L. J., Q. B. 262 : 6 L. T. 506 ; 10 W. E. to pay interest to him, the court suspended his 
^308. ' ’ ' certificate for two years, though the transaction 

When an attorney does not appear to shevr was not strictly between attorney ami client, 
cause against a rule calling on him to answer the Bluke, In re, 8 EL & EL 34 ; 30 L. J., Q. B. 32 ; 
matters of an affidavit, the court will make the 6 Jur. (J^'.s.) 1242 ; 2 L. T. 429. 
rule absolute to answer within a certain time, Wembie a solicitor will be struck off only for 
and ill default, that an attachment issue against some misconduct in his business as a solicitor, or 
him. and also that he be struck off the roll, when criminal proceedings have been taken 
Wonnai), In. re, 1 H. & C. 636 ; 32 L. J., Ex. 83; against him. Dkas, In re, infra. 

7 L. T. 249 ; 1 1 W. IL 26. On a motion to strike off the roll, it is not 

necessary that the misconduct should be in con- 
Motion — By whom made.] — An application nection with his character as attorney, secus as to 
for a rule, requiring an attorney to answer the paying money or fulfilling an imdertaldns'. 
matters of an affidavit, must be made by a 9 ^ ^ 481 . 37 " ^ 295 ; L. E., 

gentleman at the bar. Pitt, Ex 'parte, 5 B. & 3 b. 543; 18 L. T. 564 ; 16 W. E. 1061. 

Ad. 1077 ; 2 D. l\ C. 439. 

Verdict for Lihel in Civil Proceeding.] — The 
-- — Affidavits.] — Affidavits, on which a rule court will not strike a solicitor off the roll on the 
calling on^ an attorney to answer the matters 111 g^und that a verdict in a civil suit has been 
an afiidavit has^ been granted, need not be in- fo^nd against him for a libel. Die as, In re, 2 
titled at all. Grantham, In re, 4 D. & L. 42/ ; 0. 110 • 2 L. J. Ex. 267. 

11: Jur. 242. , ' ‘ ’ 

But affidavits in answer to the rule must be Accepting Loans from Client on attaining his 
intitledin the same way as the rule. ^ Ih. Majority.]— A solicitor received from a client, 

Where, however, the.y are not so intitled,^ the ■vyithin a few months of the latter attaining his 
court enlarged the rule in order that they might majority, large sums of money. The terms upon 
be amended. which the money was received were not reduced 

Where a rule calling on an attorney to answer writing, but the money was regarded as a loan 
the matters of an affidavit is discharged by con- j^Q the solicitor at interest. The solicitor invested 
sent, the court will not allow the affidavits in money in various speculations, and a large 
support of the rule to be taken off the file of the of it was lost Held, that the solicitor was 
court. A////?/.., 12 W. E. 1012. guilty of professional misconduct, meriting a 

Beference to Master.l-Where it has sentence of suspension from practice to', 

been referred to the master to examine into the re luoorfiornted Laio baoety puHe, 
charges, and to report to the court, it is not LA’ ’ 


mro rue eviumrce given oerore tue inasrei ; me uonpayment of Counsel’s Bees.j-A solicitor 

court will only look to his report. IPpyM, In j disbursements 

o’ B D 34J Smmons, In re, lo including fees to counsel, and 

' * "" improperly neglects to pay those fees to counsel, 

is guilty of professional miscondiKit, althoitgh he 
may not have received the full amount of his 
YII. STEIKll^G OFF THE EOLL. bill of costs. Solicitor, In re, Incorporated Law 

a. Foe What MisOONDITCT. Soeiety, E;e parte, 63 L. J., Q. B. 397 ; 10 K. 576. 

Offence not in the Character of Solicitor 1— Improperly indorsing Summons.]— An attor- 
TJpon an application bv the Incorporateti Law >1®? indoi;sing a summons as if it had been 
Society to strike the name of a solicitor off attended before the judge, when m fact it had 
the roil, it appeared that he had been summarily though a consent had been given to the 
convicted of allowing houses, of which he was hrder by the Whsr side, was smpouded from 
the landlord, to be used by the tenants as De Medum, In re, 10 W. E. 627. 

Injuuction-ralse Eepresentatioa.]~Solioitor 
offtherol for an oftence which has no relation | ^presenting that an injunction was 
to, his oharact^ as a solicitor, the question granted, lilble to damages, to an indictment, and 
being whether it is such an offence as inakes to be struck off the rolL v. LV. 2 Ves. 

a person guilty of it unfit to remain a member of r, 0^9 . t o n 1 1 r - 

the profession. Conviction fora criminal offence * * . . - 

primfi facie makes a solicitor unfit to continue Communicating Secrets.]— Attorney prevented 
on the roll ; but the court has a discretion, and communicating his client’s secrets, even by 
will inquire into the nature of the crime, and striking off the roll; not permitted to give evi-, 
will not as a matter of course strike him off deuce of them. Oholmonddey (Earl') y,' C linton 
because he has been, convicted ;, and the court rX/wvD 19 V>s 268- 13 E E* 183 
considered that in the present case the nature of ^ J- * ’ 

the offence was such that the solicitor ought, to- Conspiracy to Eefraud.] — Anattornej’-hadbeeii 

be struck off the roll. Wedre, Inre,Im6r)pomted convicted of a conspiracy to cheat and defraud 
Law Society, Ex parte, ^2 L* tradesmen, and among the overt acts alleged 

[1893] 2 Q, B. 439; 69 ,L. T. '522; .oS'j.'iP.: 6 yrere-the collusively signing of judgments and 
L Ljf: , 'p, A. : ' ' ' ' ’ ’ ' ' , ^ ‘ \ ; i^aing writs-of fi. fa. thereon. The court struck 

'.■'Lv,..’ A.fWhere an attorney, ;being applied ‘to by B/to ..hkname off’ the roll, though the indictment was 
, ;■ ‘ immt money beM defective, for -noL Getting out the names or- 

security and the' deposit of" a 'designating the class of the persons intended to 
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be defrauded. Kinq, hi re, 8 Q. B. 129 ; 15 L. J., 
Q. B. 2; ID Jur. 7.' " 

IPerjury,] — The court will not strike an attor- 
ney ofi: the roil on an affidavit alleging a distinct 
case of perjury, unless enough appears on his own 
admission to render the interposition of a jury 
unnecessary. Aron., B In. & F. B89. 

A bill of' costs of an attorney was reduced, on 
taxation from 1,100/. to H70/,, and 874/., part of 
the bill, sworn to have been paid to witnesses, 
%vas reduced to 47/. ; t.hc court refused a rule to 
strike him oif the rolls on the grouml that the 
charge could be estal'>lished by witnesses only, 
and was therefore proper for tlic consideration of 
a jury. Anon., 1 W, W. & H. 855. 

An attorney who had niade a false affidavit of 
increase, which had been actctl uiiou by the 
niastei' in the taxation of costs, was lined 100/. 
for contempt of court, and suspended for three 
years. JIaut, Jr re, 5 L. T. 254 ; 10 W, K. IB. 

Cheating: in Bamhling.] — The court refused 
an application to strike air attoiiiey off the roll 
for alleged unfair play in gambling, after the 
relation of attorney and client between him mid 
the applicant had ceased ; the applicant having 
filed a bill in chancery respecting the promissory 
notes given by him in payment of the money 
won, which was still pending. Stratford, hr 
jh'/rte, 12 L. J., Q. B. 381 ; 7 Jur. 412. 

nonpayment of Money.] — Mere nonpayment 
of money by an attorney, pursuant to an order 
and rule of court, is no ground for striking him 
off the roll. Guilford v. Siru% 18 C. B. 870. j 

All attorney who has been directed bj' tlie j 
master to refund a sum of money, disobeys the | 
direction, and keeps out of the way, will be | 
struck off the roll. Aror., 10 Jur. 198. See aluo \ 
eases ante, col. 1511 ct seq, | 

Improperly bringing qni tarn Actions.] — It is | 
no cause for striking an attorney off the roll, that j 
he has commenced several qui t am actions for i 
the purpose of revenge. Warrer, hx ^.f^erte, 1 | 
H. &W. 118. 

Where an attorney brings several qui tarn | 
actions, and after their commencement makes an 
ofier to the defendant to compromise them, it is 
no ground for striking him ofi the roll. Smith 
V. GUm, 3 D. F. C. 8G4. 

Acting without Authority.]— -A solicitor took 
upon himself without authority to instruct coun- 
sel to appear for parties, one of whom was abroad 
at the time, and to consent to or not oppose a 
petition to transfer a fund in court in which the 
parties had important interests, upon which 
petition the fund was ordered to be transferred, 
and the fund was lost. The solicitor's explana- 
tion of his conduct not being satisfactory, he 
was ordered to be struck off -the roll, although, 
he wus not a party, but only a witoess^in the 
cause. Cidllns, In re, 7 Be Ct. M. & Cb 558 ; 8 
Eq. K. 865; 24 L. J., Ch. 782; I Jur. (N.s.) 

A solicitor, who had filed a bill for specific 
performance in the name of the assignee of a 
bankrupt, without having obtained his consent 
or retainer, and who had also allowed his client 
to make an affidavit containing statement 
, which he knew to be false, was sentenced to be 
suspended for the space of ten years from prac- 
tising as an attorney or solicitor. Gra'q, hi re,, 
;20'L.T. 7B0. ' /' ''.’.-i;;’, , ' ; ' . f 


Acting without authority in conducting a prose- 
cution of a prisoner for felony -is no ground for 
striking an attorney off the roll. Ba ds, In re, 

1 B. C. 0. 207 ; 2 W. R. 58. 

Refect in Articles, Service, Admission, or 
Inrolment,] — A motion to strike an artorney off 
the roll on the gimxrid of misconduct, and the 
want of regular service in his clerkship, comes 
too late when the party had been three years 
and a half admitted. Anon., 2 B. A Ad. 766 ; 9 
L. J. CO.B.) K. B. 821. 

An attorney who has been admitted fraudu- 
lently will be struck off the roll, and the court 
will 'grant an attachment against the master. 
Hill, JJx parte, 2 W. BI. 991. 

Where an attorney had been admitted on pay- 
ment of a less amount of stamp liuty than was 
by law reiiuire<l, by mi.stake of the officers of 
the court or the stamp otiice, and without any 
fraud or mala deles on his part, the court will 
make an order for striking him off the roll, 
unless he consents to pay the proper duty, 

In re, 8 Q. B. 515 ; 15 L. J., Q. B, 209 ; 10 Jur. 
568. 

The court will not strike a solicitor off the roll 
on account of an irregularity in the service of 
! his clerkship and misconduct prior to his admis- 
sion. Paqe, In re, 1 Bing. 160 : 7 liloore, 572 ; 

1 L. J. (o'.S.) C. F. 45. 

Signing Eictitious Rame.] — Bemble, that a 
solicitor by signing a fictitious name to a demurrer, 
purporting to be a barrister's signature, renders 
himself liable to be struck off the roll. Srilth 
! V. Ifatliam, 4 D. & R. 738. 

i Solicitor Trustee.] — Where a solicitor was a 
i trustee, and had appropriated the tinst fund, 

I which was in court, to his own use. the court 
1 ordered him to be struck off the roll. Thorn- 
\ dihe V. Hunt, 5 Jur. (N.S.) 879. 

I A solicitor who, being one of the trustees of^ a 
1 settlement, had been guilty of fraudulent mis- 
i application of, and misrepresentation as to, a 
part of the trust fund, was ordered to be struck 
off the rolls upon the petition of his co-trustees. 
Ill such a case, the fact that the delinquent was 
not, at the time of committing the fraud ‘in 
question, acting as the solicitor of the defrauded 
cestuis que trustent is immaterial. Hall. In re, 
Bollard v. Johnson, 2 Jur. (N.s.) 683 ; 4 AV. R. 
686 . 

A court of equity, ex mero motu, ordered a 
solicitor trustee who "had been guilty of a breach 
of trust, to shew cause why he should not be 
struck off the roll Thompson v. Finch, 25 L. J., 
Oh. 681— L.JJ. 

A solicitor induced his co-trustee to join him 
ill' executing a power of attorney, by which 
trust stock ^standing in their joint names was 
sold, and he- obtained from such co-trustee an 
authority to place the proceeils to his private 
account at his banker’s. The proceeds were sub- 
' sequently lost through the solicitor’s insolvency ; 
and. although he was himself entitled to a rever- 
sionary interest in a-portiouof the trust-property, 
he was struck off the roll. Chandler, In re, 

■ Beav:.'253‘; 25-.X..' J.,. Ch:B9B ; 2 Jur. 

Compromising Criminal Charge;] — It is a high 
, misdemeanour in an attorney to compromise a 

■ ciiminal.cbarge.,; attorney was fin^d ^ 

, 500/*,' and suspended six months, for taking 200/. 

r frbm onfe;iyhq was;. charged -wMh forgery,- to . let 
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him ont of the custody of a tipstaS. Bex y. which were now before the court were before 
Vaw/JiMn. lWlls.22l. the court when the solicitor was suspended, 

except the fact of his subsequent conviction for 
Effect of Ba2ih:ruptcy.]-~Thc court will not the felonv, it would be unfair to punish him 
strike an attorney off the roll wdiere he has ^gain for the same offence by striking him off the 
become bankrupt, having moneys of a client in his j-oli. Ineorporuied Law \Soeletij, Ex pavte, 
hands which ought to have been paid over, unless Solicitor, In n\ 37 \Y. E. 598— 0.' A. Affirming 
a clear case (ff! fraudulent misappropriation is gx L. T. 842. 
made out against him. Sparlix, In re, 17 C. B. 

(N.s.) 727. ' Compromising Misconduct.] — A warrant of 

attorney given to x>revent xmiceediiigs on a rule 
Ealse Heeitals in Deed.]— An attorney on the for striking an attorney off the roll is void, 
roll of the high court of Bengal prepared a Kirwun v.^ Goodman, 9 D. P. C. 330 ; 5 Jur. 
conveyance on behalf of his brother containing 293, 

a false recital as to the consideration, knowing an attorney has fraudulently obtained 

the same to be false, and attested the execution and withheld his clieiiPs money, the repayment 
of the deed with such false recital, and signed of the money is not a purgation of the offence, 
his name as a witness to the receipt of the con- jj 730. 

sideration-inoney, knowing that no considemtioii Where ’serious charges of misconduct against 
had fiassed or w'as intended to x^ass. The deed an attorney are brought before the court of 
was duly registered. The court ordered him to which he is a member, the court will not permit 
bestruckoff the roll:— Held, that be was proi3erly any xnivate arrangement of it to be made 
called ux)on to explain the circumstances under between the parties, but will require that such 
which the deed was executed ; but that, as there misconduct be fullv explained to the satisfaction 
was no evidence that he was guilty of any ^f the court. Anon., 9 L. T. 299. 

Iraudxdent or dishonest intention, and as no A solicitor, guiltv of gross fraud towards, and 
dishonest use was attempted to be made of the abuse of confidence of, his client, struck off the 
deed, and as no xxerson had been injured thereby, poll; and in a fit case, such as this, for the 
the circumstances wei-e not sufficient to warrant exercise of the jurisdiction of the court, the cir- 
tho order of the court. Stewart, Inv^e,^ Moore, cumstauce of the latter having been negotiated 
P. G. 187 L. J., P, C. 25; L. E. 2 fop ^ compromise; — Held, not a ground for 

P. G. 88 ; 16 W, E. 1000. refusing the public protection. 3fa7’tin, In re, 

Inducing Witness to Absent Emself.]-An ^ having advised his client (a person 

attorney luduced a witness subp^uaed by the commit a breach 

opposite party, to absent himself troin the trial of which the cUent 

on receiving aai indemnity against the ^vas a trustee, and having himself profited by the 

quences of disobedience to the subpoena :-Held, to be struck off the 

Hiat his name ought to be stiucL off the i oil. unless he shexved good cause to thecontrary ; 

U) M. f W. 28; 1 D. (N.s.) obedience to the decree in the 

hbJ ; n L. J., Ex. 329 ; b Jur. obo. replaced the stock and paid the costs of 

the suit, the court (taking into consideration his 
youth and other circumstances) abstained from 
t>. Practice. further xiroceeding in the matter, upon his 

Where Matters complained of Amount to OT‘lertnkiiig to pay to tlie other parties to the 

Indictable Offence.] - Where an attorney has “iZ®' 

been guilty of professional misconduct in the iff, . Goll. 4 ■>. , lOJui. 4_2. 

course of a cause, the court will grant a rnie Application, How made.] — An application to 
calling on him to shew cause why his name goUgitor the roU rmtst be upon 

should not be struck off the. roll, even although gg t. 113. 

the matters complained of may amount to an 

indictable offence. Stephens v. IliU, 10 M. & W. By Barrister.] — The court will not receive 

28 : 1 B. (IT.S.) 609 ; II L. J,, Ex. 329 ; 0 Jur. 585. an application to strike an attorney off the roll, 
The court will not grant a rule, calling on an except on the apxilieation of a barrister. Anon., 
attorney to shew cause why: fie should not be 3 N. & M. 560. 

struck off the roll, if the affidavits in support of . , . 

the rule state an offence for which he would be ^7 Person not a Client.] — A solicitor, adjudi- 
liable to indictment. Anon., 5 B, & Ad. 1088. cated bankrupt, made^ during his public exami- 
The court will not proceed summarily against nation certain admissions. At the instance of 
a solicitor for matters which amount to an the Board of Trade, the official receiver made an 
indictable offence, where if apj^ears that the facts affidavit in supxiort of an application to the com- 
are not exclusively within Eis own knowledge, niitte of the Incorporated Law Society under the 
Anon., '2 Jur. 467, ' Solicitors Act, 1888. The charges cemtained in 

this affidavit were based entirely upon the solici- 
Siispension — Subsequent, Conviction for tor’s admissions ; none of the pemons alleged to 
Polony.]— It is not an indexible rule that a have been injured by the solicitor’s conduct were 
solicitor wffio has been convicted' of felony, will, made parries to the application, nor wei'e they to 
as a matter of course, be struck off , the ' roll be called as wdtnessses ; but it xvas proposed to 
Where a solicitor, haying been Employed aS' clerk adduce in evidence the notes of the public exami- 
by a firm of solicitors and, 'haying embezjsled nation and the proceedings in bankruptcy alone, 
money belonging to them— for- wMChlhe was .0pon the hearing before the committee, a ^pre- 
s:«sp6ftdcd'by the iiminary objection' ,.was taken' ,that fihe offioial_ 

months— was subsequently co&vletC'l.qd’iii^ receiver- hacl po locus standi : — Held, that the_ 

the'sume facta , of ' was’ nof^^ one, and that ^ the 

' to'''lniprisoamedt ^Held 7 vfhaf;(.W/J^l;.^l^:;W^^applicationf bugb^ to be heard on-dts, meHtei 
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Incorporated Law Societij. Eir parte. Sanitejj, In his own motion, though he has never practised, 

re, 59 L. J., Q. B. 2B8 ; 25 Q. B, I). 17 ; 38 W. E. without an aMda%dt that no proceedings are 

533 — C. A. Affirming 62 L. T. 567. pending against him for misconduct. A/aat., 1 

Euie Hisi — Form of.]— -On an affidavit imput- Where he applies to he struck off the roll at 
irig criminal conduct to an attorney, the form of hjg own request, he must not only swear that no 
the rule in the first instance is to shew cause proceedings are pexiding against him, ]>ut also 
why lie should not be struck off the roll, or be that he expects none. Gray, Ev parte, i) D. ?. G. 
suspended from practice for so long a time as the ; 5 Jur. 25, S. P., loner, yjffrte, 2 L. J. 
court shai! tiiink tit. Attorney, In re, 7 h. T. 716: (o.s.) K. B. 151 ; Bhoohridye, Rr parte. 4 W. 11. 
11 W. li. 268. 526 ; Omen, Ex parte, 6 Yes. 2 ; Foley. Fr parte. 

The court will not grant a rule in the altcrna- g 33^ 
tive. calling on an attorney to she\v canse why ' But he’need not state the ground on which lie 
he should not be struck off the roll or answer apidies. Burrdl, Me parte, ll Jur. 1062. S.P., 
the matters in the affidavit, as either branch of Charnoelt, Ex pade. I W. W. & H. 548 ; 3 Jur. 
the rule should be the subject of a distinct appli- 23, 

cation. Burton v. Cherierjield (Farl), 9 Jur. attorney %vas struck off the roll of the 

court of exchequer at his own request, on an 

Eestraining Solicitor from Applying made by another person tiiat 

cation, suiiported by his own affidavit, had been 
Eenewal of CerMeate.j-A solicitor bad no made ’bv tL attorney himself to thi court of 
taken out his certificate for several yeare. and q,.een’s ‘ bench to be 'struck off the roll there, 
did not take any nonce ot an application to exhibiting a rule of that court for that purpose 
explain his conduct, or that he might struck 

ofl the roll. Ihe court under the special o.roum- ^t^oniey in the court of exche- 

stances of the case, <hd not tluiik fit to strike , ^ 

him oft the roll or suspend him but made an , y „e,,es3arv affidavit to 

order restraining him from applying to renew 

Ins certificate without the leave of the court. r,, 9 t„,. /'xro'’ii-,9 

’A;;.’ % '‘t' Attorney ivSSii the roU at his own 

614 ; 02 L. T. /0.i ; 33 . h. GOl-0. A. afterwards (in the same term) 

i a, a ^ uppUcd to be restored. His affidavit described 

Xmxe lox Application, j— An attoine^ was com na a n-nn ■fUn >? . 

iq 5 i . ti.li as*‘one ot the attornevs or the court. 

thl L application to^trike hini off fte 'roll ^ms ^-.-4 

not too late, though made in Michaelmas term, ‘ • i. • G . 

^ Eule not acted on.] — Where a rule had been 
^ * granted to strike a solicitor off the roll at his own 

Unsatisfactory Answer.]— If an attorney is request, but it had not been aeffed oii. 
called upon to answer matters in an afficlavit beyond obtaimng it, it was^ allowed ^to 

merely, however dissatisfied the court may be be rescinded. Attorney, Fx parte, o\\ .11. Ubi. 

with his answer, the court will not order him to -r • a. x. « x i i. <• 

be struck off the roll without giving him an jurisdiction of Court.]-! he cour^ 
opportunity of being further heard. II., In re, by virtue ot its .luiihdiction, 

31 Xr T 730. power to strike an attorney off the roll of the 

court of common pleas at Lancaster. A fortiori, 
ServiceofFroceedings.]— "Where it was sworn where one of its judges is pro tempore chief 
that an attorney had no place of residence in justice ^of that court, BrUjyr, Fx parte, L. K. 8 
this country, an order nisi for his being struck 63. 

off the roll wns permitted to be served at his last A divisional court of the high court of justice 
place of residence. 3Iarh, In re, 4 Deac. &: 0. 28. may order the name of a solicitor to be struck off 
The nile nisi must be served personally. Ud the existing rolls of the former courts con- 
Solicitor, In re, 1 C. L. li. 481 ; 23 L. J., Ex. 24. solidated into the high court of justice, and 
Where an attorney had been convicted of may order his name to be struck off, or not to be 
felony, and was undergoing his sentence, a rule inserted in the register of solicitors of the 
to strike him off the roll was w'ell served upon supreme court of jmUcatiire. JIartin, In re, 24 
him in prison ; and tliough he was civiiiter W. K. 111. ^ 

mortuus, the court allowed counsel, instructed From the evidence given by a solicitor in an 
by his friends, to shew' cause against the rule, action in the corn-t of the county palatine of . 
Thompson, In re, 13 C. B. (JSf.a) 288; 7 L. T. Lancaster, he appeared to have been guilty of 
327. gross misconduct in his character of solicitor as 

to one of the mortgages to which the action 
Affidavits.]— An affidavit to ground an appli- related. The plaintiffs in the action having 
cation to strike an attorney off the roil for rnis- appealed, the conduct of the solicitor came under 
conduct in a cause may be intitled in the the consideration of the court of appeal, wdio- 
caiise, though judgment has been obtained in it directed the official solicitor to take proceedings. 
Btepliens v. IliU.Ao M. & W. 28; 1 1). The official splicitor accordingly moved in the 

669; 11 L. J., Ex. 329 ; 6 Jur. 585. .court 'of appeal-, for 'an order calling on the 

It is' no objection to affidavits In support of an soHeitor to explain his conduct, or that he might 
application to strike an attorney off the roll, that be struck off the roll: — ^Held, that the court of 
they are intitled as if there was a cause in court, appeal had. juiisdictioii to entertain the' apphea- 
Caine, Fxpmde, 4, Jm\ 220. tion, -although, not. brought before them byway 

' of L, Chi 796 ; 

. — ™ Solxoitor< Struck offi at his own Ee^ueat.] 28 Oh..' , L. ^ T. 33'. ' ‘B» ‘ 601-*- ^ 

^An attorney cannot be struck off the u’oli'ontOi.A’*' d*’’ v?':'’’ ' "A; ^ " •. '• 
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Inq^uiry before Committee of Law Society.] — j XLII. r. 24, be cuforeecl an action upon the 
The liigh Court of justice bas jiirisdiction to order. An unsuccessful a].)plicatioii by the 
award to a solicitor the costs of an inquiry before person to whom the costs are ordered to be paid 
the Committee of the Incorporated Law*' Society, to attach the solicitorfor disobedience to the order, 
when the committee by their report have es;one- is no bar to a subsequent action upon the order. 
rate<l liim of professional misconduct, Lllley. fiodfi'eij v. George^ ito L. J., Q. B. 249 : [lb96] 
Ifi J> parte, t>l L. J.. Q. B. 311; I Q. B. 48; 78 L. T. 599; 44 K. 245 — 

[1892] 1 Q. B. 759 ; 6(5 L. T. 27i ; 40 W. E. 321 C. A. 

An application to the committee of the Incor- 1 COSTS, 

pjorated Law Bociety under the Buiicitors Act, | AGIiEEMEXTB AS TO. 

1888, s. 13, was not a- condition precedent to tlic i 

application to strike the solicitor the roll, the Validity of — Payment in Proportion to Amount 
case being one where no report of a master Becovered,] — By an agreement between a soli- 
would have been necessary before the act, and citor and his client, it was stipulated that the 
the old jurisdiction of the high court being saved former should liave ol. ])er cent, commission on 
by s. 19.‘ Weare, In re, Jncorporuted Lair SoHcty, the gross amount of pi'operty recovered by him 
Ar 62 L.J„ Q. B. 59(5 ; [18931 2 Q. B. 439 ; for the latter in addition to his costs Held, 

69 L. T, 522 ; 58 J. P, 6— C. A. that the stipulation was contrary to the policy 

of the law, and that the solicitor must refund 

Mandamus.] — Certain charges having the amount received by him for commission, 

been made against a solicitor, the committee of tiiough included in a settled account. JPince v. 
the Incorporated Law Society instituted an jieattie, 2 X. E. 54(5 ; 32 L, J., Ch. 734 ; 9 Jur. 
inquiry. The committee were of opinion that (^Js^s.) ^i9: 11 VV. E. 979. 

the evidence adduced by the complainant did not ^ agreement entered into by a client with 
establish o prima facie case against the solicitor, pjg attoniev, to pay him at a certain specified 
and at Iheir suggestion the case was withdrawn, ^.^te for business to be done, is not binding ; but 
The court refused to giant a rule nisi for a man- charges made according to such agreement 
damns to the committee to file a report. 11 7//^ niay be allowed on taxation, if the master, on 
Jield aaid the Incorporated Law Society, E.r2}arte^ inquiring into them, considers them proper. 
5 E. 114 ; (57 L. T. 856. J)rn,r v. Sc room. 2 B. & Ad. 581 : 1 D. P. C. 69 : 
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terms that the attorney should be allowed to Agreement by a solicitor to receive a fixed sum 
retain for Iiis trouble half the sum recoverccL for costs- for business hereafter to be done is not 
The agreement was entered into in France, and binding on the client, who is, notwithstanding 
by the law of that country it wan not illegal ; payment under it, entitled to an order for the- 
but the debt was to be recovered in England : — delivery of a bill of costs, and its taxation. 

Held, that the agreement was bad, as amounting onan, In re^ HO Beav. lOth 

to champerty : and that the attorney was bound A preliminary agreement between a solicitor 
to hand over the amount recovered to his client, and his cUeiit on obtaining a loan on mortgage, 
and was only entitled to retain his taxed costs, no bill of costs having been delivered, illegal. an<I 
Grvcll v. Act*//, 16 C. B. (N.s.) 73 ; 10 Jur. (N.s.) the delivery of the bili and taxation ordered more 
210 : OL. T/721; 12 W. B. 378. than twelve months after completion of the- 

A letter from a client, wi.slnng to change his transaction and payment of the balance to the 
solicitor for another solicitor, stating the amount client. Cuwletj^ In r^, 18 W. R. 1 12”). 

of propertv in the suit and his own circuin- , ^ ^ ^ 

stances, and stating that the client is wholly Pixed Sura or out of Property Becovered.j 

unable to pay his solicitor's bill, and offering the course of a protractefl. litiganon h. had 

conduct of tiie suit to the new solicitor, followed become indebted to his solicitor m / /.(as was 
by a letter from the solicitor agreeing to act. for alleged), of which^ 4,hJ6?. had been paid^out of 
the client in the suit, is not siifiicient to constitute l)ocket. The solicitor agreed to accept in, 

an agreement by the solicitor to look to the full for his costs, unless the client recovered Hie 
property for satisfaction of his costs, and to estate, in which case the client agreed to pay the 
exonerate the client from liability. Bn/an v. 9,3/ 7^. I he client did not dispute 

Tioia/j. 3 L. J. Ch. 11-i. " validity ot the agreement until seven years- 

/SV’P /^ZsYi OiiAMPEiiTy after, when the litigation had been hucccssful. 


To Pay Pixed or Exorbitant Sum.] — ///vV/z/ce IS Beav. 4/8. Amriiicd, b Ue u. ivi, tVOT. 

Since the Attorney and Solicitors Act, 1870, a 292. 

verbal agreement by a client to pay his solicitor Transact Legal Business at Annual 

a lump sum in discharge of past costs is not Salary.]— The solicitor of the city of London 
binding the ^bent rc, o4 L. J., an agreement wfith the corporation 

Oh. 048 ; 30 Ch. D. 114 ; ;)2 L. X. / J4 ; 33 w . R. transact their legal business at a fi.xed axmmil 
, Ml P • i. salary, including all emoluments, lie being bound 

An attorney, executor to will refusing to to account for nill his receipts and pavments, 
prove will, unless a large stated allowance ^yas the corporation all costs 

given to him, and which was agreed to recovered by him in excess of his disbursements 

for the allowance it was refused him by tlie the agreement, he was also pre- 

court. Pomjret v. Jiurm}/^ 9 Mod. 230. eluded from transacting business for any other 

A petition was pinsen ted, by a member of the — Held, that this agreement wyis not 

provisional committee to compel a solicitor, who ^pp^sed to the 6 & 7 Viet. c.‘ 73. s. 32, or to the- 
had received a gross sum of money under an policy of the law. Galloivan y. lAmdon Cknyom- 
agreement, in full of all demands, from tlie L. J., Ch. 978 ; L. E. 4 Eq. 90 ; 36 L. T.. 

acting committee, to deliver a bill, costs, &c., 1032. 

for the purpose of taxation. Order made. 

Ah; parU^ Stephen^ In /v, 4 Railvv. Cas. 723. ITot to Charge Extra Costs.] — If an 

If an attorney pendente lite pre%^ail on a attorney as next friend employed to "'bring an. 
client to agree to an exorbitant reward, the action uses language to his client which leads him 
court w'ill either set it aside entirely, or reduce to believe that, in the event of his recovering, he 
it to the standard of those fees to which he is ^vvill not have to pay extra costs, then, although, 
properly entitled. Saudenon v. 6-7//*', v, 2 Atk. sa<-h extra costs are unexpectedly heavy, he can- 
296. not recover them. Collins wBrnvli^ 1 F. k F. 407 ; 

An agreement by a solicitorto take a gross sum 4 pf. ]S[. 270 ; 28 L. J., Ex. 143. 
from his client in lieu of costs is not void, though . -1 

regarded by the court with jealousy. WhitvomJjn, To Charge only Costs out of Pocket.] An 

In rt% 8 Beav. 140 ; 14 L. J., Ch. 19. attorney who undertakes to conduct a suit upon 

The settlement of a solicitor’s bill by the client the terms that he is not to be paid unless it 
for a fixed sum is valid, arwl will not be disturbed succeeds, is not entitled upon failure of the suit 
by the court \Yhen it has been entered into fairly, to recover money 3 :)aid out of pocket. Turner v. 
aTid with proper knowledge on both sides. Sted-^ Tennant^ 10 Jur. 429, n. 

man v. Collett, 17 Beav. 608 ; 18 Jur. 457. An attornejq on being retained to conduct a. 

In the absence of a nlea of no signed hill, cause, gave his client the following uiidcrtakiug : 
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out of the sum advanced, B.’s bill of costs due in 
respect of the suit up to that time, upon the 
agreement, that if any part of those costs should 
be afterwards decreed to be paid in the suit, B. 
would repay the amount to Y. Afterwaids Y. 
became bankrupt, and obtained Iiis ceitihcate ; 
and afterwards an order in the suit was made for 
the taxation of the costs of all the parties, and 
then an onler for their payment, and under 
that order B. received his taxed costs out of a 
fund in court. In an action by the assignees of 
y. for this amount : — Held, that the prepayment 
to B. of his bill of costs was a good considera- 
tion for the agreement to repay tlieni in tdie 
event which had occurred ; that the right of 
action on behalf of Y. passed to the assignees ; 
and that they were entitled to recover the 
amount. Morf/t/ii y. T<tifloi\ 5 0, B. (K.s.) 65B ; 
28 L. J., C. P. i78 ; o Jur. (k's.) 701 ; 7 W. R. 285. 

An attorney being consulted by a client, who 
was under a charge of criminally assaulting a 
female child of tender years, obtained from the 
client 200/!^. to do the best he could for him, but 
with an understanding that no account of the 
transaction should be kept or rendered. Having 
succeeded in procuring his discharge, he was 
called upon after a lapse of nearly six years to 
deliver a bill of costs. The court refused to 
order him to do so, but referred the whole 
matter to the master, who in the result dis- 
charged the rule, but without costs. Vann^ hi 
re, 15 C. B.341 ; 3 C. L. R. 126. 


f erred a defective indictment, and, in consequence, 
the prosecution failed ; — Held, that he could not 
recover for the disbursements* Lewi^ v. Samuel, 
S Q. B. 685 ; 15 L. J., Q. B. 218 ; 10 Jur. 429. 

An agreement to charge costs only out of 
pocket does not preclude taxation. Random, hi 
re, 18 Beav, 220. 

An attorney gave to his client, who had com- 
menced an action, the following undertaking : “ I 
undertake to carry on this action on having the 
cash provided for costs out of pocket ; such costs 
not to exceed 157., including counsel’s fees ; not 
smy witnesses’ expenses” : — Held, that this limited 
his right to costs to 157. J/mui v. Hall, 17 
<C. B. (x.s.) 760 ; 11 L. T. 274 ; 13 W.R.83. See 
Jimeii V. Read, 5 A. & K. 529 ; 1 N. P. 18 ; 5 
I). P. C. 216 ; 6 L. J., K. B. 9. 

A client, when he retained a solicitor, expressed 
himself dissatisfied with the usual mode of 
remunerating solicitors, but no definite arrange- 
ment was made as to any other mode of remunera- 
tion, Subsequently, the solicitor, in a letter to 
the client, stated that ‘‘ until I have the pleasure 
-of seeing you, and of finally making some general 
and well understood arrangement with you on the 
isubject of costs, it shall be understood on my part, 
that, beyond costs out of pocket, I have no claim 
upon you personally.” Ho arrangement was ever 
made, though the subject was often alluded to by 
the solicitor : — Held, that this did not amount to 
.a concluded agreement by the solicitor to claim 
■nothing as of right but costs out of pocket. 
Wlha/i V. Emmett, 19 Beav. 233. 

Payment only in Case of Success.] — It is 

n good defence to an action on a solicitor’s bill 
that he undertook to perform the business on the 
principle of “ no cure, no pay.” Tahvam v. Horne, 
1 M. & By. 228 ; 6 L. J, (O.k) K. B. 24 ; 31 R. R' 
,321, 8. P., Ai^lifonl v. Price, 3 Stark. 185 ;] 
D. A R., H, P, C. 48 ; 25 R. R. 787. 

Agency Terms.] — G-., a solicitor, agreed 

to conduct the defence to a suit of S., a solicitor, 
upon terms that if the case of 8. failed he would 
accept usual agency fees. The case of S. failed 
entirely from the two letters which had beensub- 
■sequently, though not at the time of the agree- 
ment, communicated to G., who continued to 
conduct the defence without observation. G. had 
sent in his bill of costs, made out as between 
^solicitor and client. Taxation ordered upon the 
scale of agency charges only. Gedye, hi re, 23 
Beav. 347. 

A., a solicit’or, being one of three mortgagees, 
.-arranged with another solicitor B., to act as his 
agent ” in the matter of the mortgage, on agency 
terms, B, accordingly acted, and sent in his bill 
prepared as between solicitor and client, which 
was paid by the mortgagees. B. allowed A. 1007. 
as his share of the profits. After this, on the 
application of the vsecond incumbrancers, the bill 
was taxed : — Held, that the taxing master was 
right in taxing it on the piinciplc of' solicitor 
and. agent, for the agreeincnt between A. and B. 
was valid, though it inured to the benefit of the 
mortgagees ; and that the bill was properly tax- 
able, at the instance of the second incumbraneera, 
as between them and B. , Taylor, In re?, 18 Beav: 
165; 23 L. J,, Ch* 857; 18 J ur* 666 ; ’ 2 W. R* 
249 . 


Between Solicitor and Unqualified Per- 
son.] — An agreement h}^ a solicitor to give to 
an unqualified party a share of profits ai’ising 
from business in which he was employed through 
the intervention of the latter, is not illegal. 
Gordon v. JDalzell, 15 Beav. 351 ; 21 L. J., 

Oh. 206: 16 Jur. 186. 

See also UNQUALIFIED PllACTITIONEES, post, 
col, 1752 et seq. 

Where a father, who never was duly qualified, 
pursuant to the 53 Geo. 3, c. 127, after carrying 
on for some jmaj’s the business of a proctor con- 
jointly with his son, who was duly qualified, 
retired, and his sou granted him an annuity, 
payable out of the capital or profits of the 
business, in consideration of his retiring, and 
p his share in the profits : — Held, that It 


giving iq 

was not illegal to grant the annuity in conside- 
ration of the father ceasing to do that which was 
illegal ; and that the fact that the annuity was 
to be paid out of the profits of the business, did 
not make the transaction illegal, within the 
53 Geo. 3, c. 127, s. 8, but that the grant was 
voluntary, aiul that the consideration was not 
good against the son’s creditors for value. Eddi- 
son V, Ruthery, 10 Jur. (N.S.) 943 ; 11 L. T. 134 ; 
12 W. R. iiai 
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A document containing the terms of an agree- Application to set aside — Sammons,] — 

ment as to the amount of costs payable by a Since the Judicature Act, 1878, an application 
client to liis solicitor, assented to by the client, in the queen’s bench division under s. 8 of the 
but signed by the solicitor only, is not an Solicitors Act, 1870, to set aside an agreement 
‘‘ agi'eement in writing ” within the Solicitors between a solicitor and his client as to costs may 
Act, 1870, s* 1-, and the solicitor may be required be made by a summons in chambers. Iloiodl 
to deliver a detailed bill of costs, to be taxed in Thomas. Jn. 82 L. J., Q. B. 471: [1808] 1 
the ordinary wav. Lewu% Li re. idr Q.B. 070; 5 11.387; 68 L. T. 750 ; 41W. 11. 524. 

^mrte, 45 L. J„ Q. B. 816 ; 1 Q. B. D. 724 ; 35 

L. T. 857 ; 24 W. R. 1017. Business done in Police Conrt and 

An agreement in writing between a solicitor Quarter Sessions.]— Business (lone by a solicitor 
and his client as to payment of costs is not valid in a police court or a quarter sessions is not 
by the Solicitors xVet, IS70, s. 4, unless it is “ done in any court ” within the meaning of s. 8 
signed by both parties. Ih. of the Attorneys and Solicitors Act, 1870 ; and 

The solicitor for the plaintiff settled an action, therefore the jurivsdiction to exiforce or set aside 
in which the [daintiff had obtained judgment, an agreement made under that act for the pay- 
but the defendants had appealed, on the terms ment of a sum exceeding 50^. iji respect of such 
of the payment by the defendants of 210?. business is vested in the high court, or a judge 
damages and 120Z. for his costs. He explained thereof. J. 11. Jones., hi 65 L. J., Ch. 191 ; 
the terms of the settlement to the plaintiff, and [1896] 1 Ch. 222 ; 73 L. T. 543 ; 44 W. li. 146 ; 
paid the plaintiff 210?. The plaintiff then 60 J. B. 7 — 0. A, 
signetl a document in the following terms : 

“ Received from T.” (the solicitor) the sum of • — - li'o Action— Client Preventing Work 
210?,, beiim- the amount of damages received on being done.] — A declaration alleged that by an 
my behalf fi'oiii the defendants, and, having agreement in writing between the plaintiff, who 
regard to the fact that he has settled with them was an attorney, and the defendant, it was 
for a sum less than that to which he would have agreed that the defendant should be ixreparcil to 
been entitled fox* costs, if they had been unsuc- sell certain gas works, and that the plaintiff 
cessful, 1 hercbj’’ agree to allow the sum paid by should be employed to carry out the sale, and be 
me to him on account of costs as an equivalent paid a commission of 4?. per cent, on the pur- 
for the abatement he has made to the defen- chase^money in lieu of costs. Breach, that the 
dants.” The sum thus paid amounted to 55?. KB*, defendant would not permit the plaintiff to 
The solicitor afterwards delivered to the plain- carry out the sale, and had refused to pay any 
tiff a cash account containing on the credit side commission. Flea, that the agreement was for 
330?, and 55?. l(-).<?,, in all 385?. KB., on the debit services to be done by the plaintiff as the defeu- 
side 210?., and ’ “ amount of agreed costs ” darit’s attorney and solicitor within the moan- 
175?. KB., he. 120?. and 55?. KB., in aJl 385/. ]6.s*.: ing of the Attorneys and Holicitoi's Act, 1870 
— Held, that the jxiaintiff was not entitled to an (33 & 34 Viet. c. 28), of which s. 8 enacts that 
order for taxation, for the document constituted ‘‘no action shall be brought upon any such agree- 
an agreement in writing between solicitor and ment” : — Held, that the plea was bad, and the 
client within the meaning of s. 4 of the Solicitors action maintainable, for s. S was intended to 
Act. 1870, and the transaction amounted to pay- prevent actions to recover the remuneration 
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was not engaged as solicitor for the mortgagee, obtained, and ‘‘reasonable” in the sense^of being 
yet he was engaged to do business for him as reasonable in its terms. ■ Catlicai^t, ^ E-i* paHe^ 
solicitor, and therefore the relation of solicitor Stuart, In re, 62 L. J., Q. B. 626 ;^[lb93] 2 Q. B. 
and client was created within the meaning of 201 ; 4E. 506: ()9L.T.634 : 41 W. K. 614— 0. A. 
s. 1, siib-s. 8 ; secondly, that in the absence of A solicitor made an agreernent ni writing with 
evidence impeaching the agreement,’ there ought his client under ■which the client was to pay him 
not to be a reference for taxation under s. 8, 5 per cent, on all costs taxer! oif a certain bill 
sub-s. 4. JPalmer, In re, 59 L. J., Cb.575: 45 of costs; the remuneration which the solicitor 
Ch n 291 : 62 L. T. 778 ; 38 W. E. 673— C. A. would receive under the agreement was live 
Sect. 8, sub-s. 2, of the Solicitors’ Eemunera- times more than what he would receive for the 
tion Act. 1881, applies to non-contentious as well work done apart from the agreement: — Held, 
as to contentious business ; and under that section that the terms thereof were not reasonable, and 
no valid agreement as to costs can be made unless the agreement must be set aside. lo. 

If Charges covered by Seale Fee-Taxa- 

’filv ' tion,]— Where a taxing-master, in deciding as to 

Q. B. 102 ; 67 L. T, oi , 40 W. E. 644. validity of an agreement for costs, found tha,t 

a-fi All noTAA it wus fail* aiid Tcasonablc, UTid allowcd, ill uddi- 

— — Signature Sufficiency of. ] ‘ ^ gcale fee, the costs of freeing from 

ment for remuneration nndei sub-ss. 1 and 2 o iitouPTtv sold the court rcfusc<l 

s. 8 of the Solicitors’ Kemuneration Act. 1884, ““f li, " h 

is sutliciently signed if Signed by the pepon who ^ ^ j,. 375) considered. Frap<\ In re, 

seeks to repudiate if, and need not be signed by t . A h ^Ljvfe 63 L T Ch 678 ♦ [18941 2 

both parties. Perrett, Ex parte, Erape In re, H L T 80 2 W 1 476. 

62 L. J., Ch. 473 ; [1893] 2 Ch. 284 ; 2 E. 411 ; , 6 E. 2/4 . a b. i. bU 4^ . Xb. i/o. 

68 L. T. 558 ; 41 W. E. 417 — C, A. Payment of Interest to Solicitor.] — A client,. 

by letter, undertook to pay his solicitor interest 
*‘Pair and Eeasonable.’^]— A solicitor agreed balance appearing against him from time to 
to conduct certain bankruptcy proceedings on time, upon the principle" of annual rests : — Held., 
the terms that his costs should not exceed lOZ. that the agreement was unilateral and not bind- 
In the course of the proceedings his clients left tp^t even if it had been duly signed by 

him and employed other solicitors, and he sent i^^tp parties, it was not such an agreement as-, 
in a bill of costs for a larger amount than lOZ. be enforced between solicitor and client,. 

The county court judge sitting in bankruptcy being entered into while that relation was sub- 

declared the agreement to be void, because it did existing between them. JAw.s' v. Barnhlgge, 18; 
not contain a provision that the solicitor origin- Beav.’47S. But ,see 6 De G. M. & G. 292. 
ally employed might conduct the bankruptcy agreement of the assignee to allow the^ 

proceedings to an end : — Held, that the order solicitor"^ interest on the amount of his bill of‘ 
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^OTisdiction to determine the construction of a Where a common order for taxation had been 
disputed special contract as to costs. Tho))q)so}i, obtained, and an application for its discharge 
l7i rr, 8 Bear. 237 ; 14 L. J., Ch. 137 ; 9 Jur. 109, was made on the ground of the existence of a- 
An agreement between a solicitor and his special agreement as to tiie costs, the court 
client, an illiterate person, for })aYinent of costs refused to discharge it, the solicitor having before 
(taken at a given amount) does not preclude the order improperly ref used a copy of the agree- 
taxation. In.f/Jf, In- rc, 21 Beav. 275 ; 25 L. J.. merit to the client, who was an illiterate person. 
Ch. 109 ; 1 Juv. 1059. ' Im/le. Li re, 21 Beav. 275 ; 25 L. J., Ch. 169 : I 

Jur. (JS.S.) 1059. 

Jurisdiction before Solicitors Act, 1870.1 . ^ ^ . 

—The jurisdiction as to taxation given by the Agreement to pay Costs. j— An agreement to 
SolKutJrs Act, IS 13, extends only to the ascertain- IW costs is an agreement to pay raxed c<*sts ; 
moiit bv the ordinary rules of [)ractice of the anda third party paying a solicitor s bill ot costs, 
cpiantum pavable by one party to the other. It coi^n^^'omise a suit, stands in the same 

does not authorise the court to determine whether situation with respect to Ine right ot claiming 
a special agreement exists as to the mode of ® I m rent v. 

taxation, or the manner in which the costs, ; 2 L. J., Ch. 49, 

charges, and expenses are to be settled and pakL Costs out of Pund— Implied Condition.]— An 
Bkoclcs, In re, 8 Beav. 224 14 L. J., Ch. 97. agreement witli an attorney, that lie sliall get 

^ Lpon a petition for taxation, the court has no pp-,; costs out of the fund in the .suit, implies the 
jurisdiction to determine the construction of a <;ondition that he is continued in the conduct of 
disputed special contract as to the costs. Thomp- the .suit until there is a fund in court available 
«)«, J« r«,8Beav.237; UL. J., Ch. 137;9 Jm',169. for costs. IIolli>ui«\\ Booth, 2 i\ & F. 220. 

A solicitor acted for clients under a special 

agreement as to costs, which was doubtful Condition.]— A company was being pro- 

'HeJd, that the court had no jurisdiction to rioted for the building of a railway, and for the 
determine the construction and effect of the purchase, in connection therewiili, of a certain 
special agreement on petition. Beale, In rc,\\ canal. The promoters and a tirm of solicitors came 
Beav. 600. to an agreement, afterwards adopted by the com- 

The court has no authority, upon a petition pany, by which the solicitors consented to give 
by a client against his solicitor, to give relief their services gratis “in the event of the appiica- 
founded on a special agreemeuti Alexander y. tion to parliament failing, or the capital not being 
Anderdm, 6 Beav. 405. raised,” but in the event of these two conditions 

In proceeding under the Solicitors Act. 1843, being fulHIled, they were to be paid the cus- 
the court is not authorised to intei’fere with a tomary professional charges for work done. An 
special agreement between solicitor and client, «-ct of parliament was obtained incorporating the 
the legaf effect of which is to alter the ordinary company, and providing for the ti’ansfor to it of 
relation between solicitor <and client, to supersede the canal, and authorising the construction of 
the authority or discretion of the court, bv giving tbe railway. The capital ^v'as not to exceed 
to either party more or less than is warranted bV eight million pounds, and the coiniiany was 
the rules of the court, or by providing for tlie authorised to resolve that the canal underta.ldEg 
settlement and payment of the bill in a special capital necessary for it should be a sepai-ate 
manner. //«/'<?, 2 Ph. 367 ; 17 L. J., Ch. 277. imdertakiiig, with a separate capital This 

An agreement was signed between a solicitor coui-se w.as ado})ted by the company, and the 
and his clients by which the former was to take canal cajfftal fixed at one and a quarter million, 
a sum agreed on, in full of all demands. An order This amount was raised, but the rest of the 
of course afterwards obtained for the taxation of capital of the coitipany weis not raised In an 
his bill was discharged for irregularity. Maekrill, action by the solicitors to recover the customary 
In re, 11 Beav. 42.' "" professional charges f or wmrk done by them : — 

!8ettlcment of a bill of costs between a solicitor Held, that the raising of the canal capital ’was 
and client upon a special arrangement precludes iict a raising of “ the capital,” and that the con- 
an order being made upon petition for taxation ; ditions of the contract made between the pro- 
tho agreement must first be set aside by suit moters and the solicitors not having been 
before’the matter can be re-opened. i Mfliled, the solicitors were not entitled to 

In re, 8 Beav. 140 ; 14 L. J., Oh. 19. | succeed in the action, Alehoh v. A'orth Jletro- 

A solicitor entered into a snecial agreement i Bn, and Caml Co., 71 L. T. 836 — G. A. 
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whole costs, if, thou9:h itself unsigtiecl, it is 
■delivered togetlier with a letter signed by the 
new lirni veterriiig to the bill. Professional \vorlv 
was done by a firm, which consisted at first of 
K. & P., and afterwards of F. & tl., practising 
under the name of E., P. k- G-., the business and 
'debts of E, A: P. having been transferred to 
E., P. & G. Bills for the costs of the whole work 
were delivered unsigned, but inclosed with a 
letter signed by E., P. G-. referring to the bills : 
— Held, that the liills wei’c properly signed and 
delivere^l to enable E., P. k G. to sue for and 
recover the whole amount, as to the earlier items, 
.as assignees of E. k P. : as to the latter items, in 
their own right Penletj v, An.stn(t]iv)\ 52 L. J., 
Ch. 48 "L. T. 654. ' 

Delivery of a bill of costs unsigned, but 
accompanied by a letter signed by the solicitor, 
and refeiTijig to the bills, held a sufficient com- 
pliance with the 6 k 7 Viet. c. 7;h s. 37. Pmk. 
In re, 8 Beav. 06 ; 14 L. J., Ch. 6. 


i An attorney may sot ofi a clnini for costs not- 
withstanding no signed bill has been delivered. 
Brown v. Tlbhits. 11 0. B. (JnuS.) 855 ; 31 L, J., 
0. P. 206 ; 6 L* T. 385 ; 10 W. R. 465. 8. P., 
Ilarr'hwny. Turner^ 10 Q. B. 482 : 16 L. J.. Q. B. 
295 ; llJur. 817. 

CousideratioxL for Promissory Hot©.] — 

It is no answer to an action on a promissory 
note, that the note was given in respect of an 
attoriie.y's bill not previously delivci^ed pursuant 
to the statute. Jeff'reij^s v. A77^;^.v, 3 I). 6c L. 52 : 
14 M. & W. 210 ; 14 L. J., Ex. 363. 

Waiver of.] — The provisions of s, 37 of the 
6 & 7 Viet. c. 73, for the authentication by 
signature of a solicitor’s bill of costs, are in- 
tended for the protection of the client only ; 
and therefore where a bill has been delivered 
without such authentication, that circumstance 
is no objection to an application by the client for 
its taxation. Pender,, In re, 2 Pli. 69 : 16 L. J., 
Ch. 25 ; 10 Jur. 891. 

A solicitor who delivers an misign-cd bill is 
bound it ; but his client may either treat it as 
a nullity or waive the want of signature, and 
adopt it ; thongh, after such waiver, the client 
cannot treat the bill as non-delivered. dedift^ 
In re, 14 Beav. 56; 20 L. J., Ch, 410 ; 15 Jur. 
851. 

Whore parties on taxation agree to waive 
delivery of a signed bill, prima facie thej’ waive 
the operation of the statute as to payment of the 
costs of taxation. Gerrard v. Arnold, 6 D. P. C, 
336. 

In a, suit instituted by a solicitor for payment 
of costs due to him from a client, it appeared by 
the answmr that he had not delivered a signed 
bill conformably to the act of parliament. A 
bill duly signed w’as subsequently ilclivered, and 
that fact was put in issue by a supplemental 
bill. Semble, the defect in title of the plaintiff, 
as it stood at the institution of the suit, was not 
cured ; but held, that the objection, not having 
been urged at the original hearing, could not be 
taken at the hearing on further directions. 
Prltchml V. Proper, 1 Euss. k M. 191 ; Taml. 
332. 


Third Party cannot raise Defence.] — The 
person entitled to raise the defence that there 
was no signed bill delivered one month before 
•.action, is the client of the solicitor, and a person, 
not being the client, who has made himself 
responsible under an agreement to pay costs, is 
not ‘‘a party to be charged therewith” within 
the meaning of . s, 37, and is therefore not 
•entitled to raise the defence, but such a person is 
entitled, under s. 38, to have the bill of costs 
taxed. Greenintf v. Reeder. 67 L. T. 28 ; 40 
W. E. 623. 


the bill. J/mv? V. I M. iX ixob. 4b2. 2. To Whom. 

To a declaration airainst several contractors, 

for work and labour 'as an attorney, and for Party to he Charged.]— -Wliether, in an action 

nionev paitL one pleaded that the action was for business done by an attorney, there has been 
comnienced after 0 k 7 Viet. c. 73, and was for a sufficient bill, and delivery thereof unto the 
the recovery of certain fees, charges and cits- party to be charged therewith, depends upon the 
bursements, claimed by the plaintiil to he due. circumstances of each case.^ 
in respect of business done as an attorney, as in 16 Q, B. 504 ; 18 L. J., Q. B. 337 ; 13 Jur. 680. 
the first count mentioned ; and that the })lain- An attorney proved the delivery of his bill to 
titf did not. one calendar month before action, the tiefendant, accompanied by the following 
■deliver unto tlie defendant, lie being the party to letter to him : - As Mrs. H, has left your house, 
be charged therewith, or send by the post to, or I beg to hand yoxi my account, which I hope 
leave for him at his counting-house, office of will be found .satisfactory.” Mrs. II. was a rela- 
biisiness. (hvelling-house or last known place of tion of the defendant, and the business done 
aliode. a signed 'bill of costs He,ld, that the had reference to procuring a separation between 
]dea \vas good, and sufficiently negatived' a' her; and her, husband Held, not a sufficient 
delivery of '"a signed bill in compliance with the delivery to the party to he charged. Ih. 
statute^ Tate v. Ilitehim, 7 D. & L. 123;, 7 , .The delivery of a a. solicitor’s bill of costs, on 
'C. B. 875 : 18 L. J., C. P. 256 ; 14 Jur. 20. which to found a taxation of it, must be a 

' .delivery tb thO' chargeable with the pay- 
AvsHaMlity of Unsigned Bills,] — A solicitor meh.tof it’-;,;, that Is, to the client. Where, thexe- 
may sue out a commission upon a debt for costs, ‘ fore, a biEpf ,a mortgagee’s solicitor was delivered 
without having delivered a bill signed. Moioell, to the solicitor, .of thd'mortgagor for taxation 
AV paH&, 1 Rose, 312^ . . - ? iHeid, jto Imm been aa^improper , delivery for ^ the 

So, he may prove his bill under a commission, phrpdse7';^'&^«iJl, A T.-576;. t '' ' 7^ ■■ 

without delivering a signed bill. Mlelm v. Ko7my A. bill,’ in^yrhich no riame of a client as charge- 
& M. 303^ ■ ' d-a-ble MntrMhced, >was; fonva^^^ 

: - - . ' ^ V' 
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inclosed in a letter signed by the attorney and to l®E°x^ 27 r ;*5 bSi\\% 

charging the defendant, and reqnestingacheq^ v. 9 ^ 2 . 

for the amount :-Held, that the letter and biU L. mortga^ property by the mort- 

must be taken m coimectaon and read tOt,et , the mortgagees’ solicitors renderedser- 

and that this ^ yjfes for which they were entitled to be 

V. Ilodgmuj a D. ik L. 115 , 14 L. J., Q. 15. ^5 , mortgagors, and the mortgagors' sohcitoip, 

bill of costs, headed in the matter .of acting on 

business, bat not addressed ^ anyon^ xn- fSingSn fho s^ of their 

closed in an envelope and sent by POst to Sof^ent iUbtax“ning the bill, and it could 

client ;— Held, a sufficient dohveiy to tbo ^ y °^ P^°' ^ withdrawn on the ground that it had 

ofrj isi 227; I bl?mprW delivered in being sent to the 
?• W'l ilf ’ solicitors, aid not to the clients. Jirllork, In re. 

HipariffiL;- fol-o^htldingbeingprescribed .56 L. T. 887 ; 35 W. E. 095. 
by the statute as essential to an attorney s bill, Servant.!— Beliyery of his bill of costs by 

if the hill is sent with a letter, and the party to to the servants of his client at his 

whom it is sent knows that it is intended to f^^^4nmgdi:ouse is sufficient. JP6^m/or y. A'eiley, 
charge him, it is sufficient. Champ y, St ohes, b i ^ ^ L 6B5 ; 3 Ex. 794; 18 L. J., Ex. 
H. Ah 683; 30 L. J., Ex. 242; 7 Jur. (i^.S.) ^ ^ 

^^a’mII^ of 'costs, in order to comply with the Agent.]— Delivery of a bill of costs to an- 

statute, must clearly point out on the face of it, ; the client, appointed for that 

or by some writing connected with it, the party h.jQtd sufficient. Bnsli, In 8 Leav. bb ; 1-1 
or parties to be charged. Kiernan v. Brereton^ Qh. 6. 

17 Ir. 0. L. B, 203. Solicitors to trustees delivered to the managei 

It is not a sufficient delivery of a bill of costs asylum carried on by the trustees as part 

for the attorney to shew it to the party charged, ^he trust estate, certain bills of costs for work 
and then to take it away again, unless the attor- j the trustees Held, that delipry to - 

iiey shewing it intends to leave it with the | ^he manager was not in the absence or proor 
narty, and merely takes it back at his request, j that he was authorised to receive bills tor 
PMims Y, Bauineu, 2 L. M. & P. ISO ; 16 the trustees, delivery to the trustees, Layton. 
Q. B.‘^514 ; 20 L. J.,* Q. B. 273 ; 15 Jur. 797— steeU Si' Oo., In re. 38 W. B. 652. 

Constructive Delivery to Third Party.]— B. 

At Solicitor's Office.]— A person who had and B. acted jointly in a sale of copyholds to 

■nn ulace of business of his own directed commu- which their respective clients were entitiea, >. 
nications to be addressed and sent to him at his having the conduct of the sale. 
attorney’s office where he occasionally called and required the property to be enfranchised, and 
wrSe Ids A bill of costs wal addressed wiite to B. asking him to arrange for the 

and left there for him more than a month before enfranchisement, and undertalang to paj his 
action brought thereon, yet he did not actually charges and the expenses L. made out his i 
receive it till a fortnight before action: — of costs against his own clients, sent it to B., who 

Held that there was evidence for the juiy sent it to the purchaser, 

that ’the bill of costs was properly left there an order for taxation of this bill on the 

a month before action. Spi^r v. liermrA, 8 petition of course by a third party. On 

T T •Iqk by E. to stay all further pi'ooeedings under this 

■ order Hold, that the common form allegation 

To Solicitor.]— In an action on a bill against in a petition of course,_that the solicitor “ddweyal 

a member of the provisional committee of a mil- to your petitionens his hill of tees anrUlisbuisc- 
ww company, it appeared that G. P., the merits,” is a material allegation wffiioh is not 

attorney of tte company, employed the plain- satisfied by a merely oonstruotive dcliveij . th. 

w Stor attorney, to^’do wovk for the com- m the circumstances of this case the, e had 1 eon 

paiiy. The plaintiff sent his hill, headed no delivery to the purchaser : and that the oida 

“TSorthanipton: Lincoln and Hull Bailw-ay, to had been irregularly obtained, and must bo dis- 
E B Sr” by the post, to G. P. The bill , charged. Practice of the taxing-mas ers as to 
was 'kterwards shewn to the defendant, who | service of the orders to tax stated, peliv eiy and 
sa'id that he had before seen a bill like it constructive delivery to third parties liable c 3 
r-r..i.T nni KnfficiP-ntlv chara-ed the I nn,v discussed and considered. B-oherfson^ In jfi 
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no bill had been deiiYered to him, or left at his 
dwelling-house, is bad. Klteley v. Scofield, 6 
Jur. 1059. 

In an action against three, who were promoters 
-of a company, it appeared that the attorne}^ sent 
to one of them, in a letter, a bill headed, “ To 
the promoters of the Lancashire Cotton Mill 
Company ” : — Held, a sufficient delivery, 3M?it 
T. supra. 

In an action against one of the members of a 
provisional committee for woi'k done as an attor- 
ney", the defendant pleaded that no signed bill 
had been delivered, xi signed bill had been 
delivered to another member of the same com- 
mittee at his ]ilace of business, and the defendant 
■was appointed a committee-man after part of the 
'work had been done : — Held, not such a delivery 
as to render him liable. JSchcarde v. Laicless. 5 
Eailw. Cas. 357 ; 6 D. cS: L. 105 ; 6 C. B. 329 : 17 


Under s. 39d of the Victorian Common Law 
Procedure Act, the court has power to order 
delivery of his bill by an attorney, whether or 
not it has been paid, and whether or not it is one 
which it would have jurisdiction to refer to 
taxation. [See 6 kl Viet, c, 73, ss. 37 and 41.] 
Ditffett V. McEwy, 54 L. J., P. C. 25 ; 10 App. 
Cas. 300 ; 52 L. T, 633— P. C. 

The jurisdiction given bys. 37 of the Solicitors 
xict, 1843, to order delivery of a solicitor’s bill of 
costs where no part of the business charged for 
has been transacted in any court of law' or equity, 
was given to the Lord Clianeellor and Master of 
the Polls as judges of the court of dianccry", 
and w'as transferred to the high court of justice 
by S.16 of the Judicature AcL 1873. The judges 
of the queen’s bench divission, therefore have 
jurisdiction to order delivery of a bill of costs in 
such a case ; though the application for delivery 
ought to be made in the chancery division (Lord 
Esher, M.li., dissenting). Pollard.. Lb re. 57 
L. J., Q. B. 273 ; 20 Q. B. D. 656 ; 50 L. T.'06 ; 
36 W. II. 515— C. A. Beversing 52 J. P. S5. 

Belay in applying for delivery of a bill will 
not relieve the solicitor from the obligation to 
deliver a bill where he lias in his possessiorx the 
necessary materials, IfayVas, In re^ 65 L. J.. Ch. 
612 ; [1896] 2 Ch. 107 ; 74 L. T. 506 ; 44 W. £. 
533 — C. A. 

Ko Action Pending.] — Order, without 

cause in court, iipOTi general jurisdiction over 
solicitor, that he shall deliver his bill for purposes 
of getting from him title deeds deposited with 
him for siiffiering recoveries, Ualridye 

(^EaHy^ parte^ 6 Ves. 425. 

When it will be made.] — The court, upon 

the apjdication of the defendant, ordered the 
plaintiffs attorney to deliver his bill, though, 
upon the settlement of the action, it had been 
expressly agreed between the attorneys of the 
respective parties, that, on certain accommoda- 
tion being given to the defendant, the plaintiffs 
attorney should receive 60L as an ascertained 


company, or at least to some 
reasonably be considered to 


€. B. 623 ; 6 B. & I., 412 ; 5 Bailw. Cas. 361 ; 18 Lmner v. Lea, 4 Man. & B. 617 ; 5 Scott (K.B.) 
L. J., C. P. 2 ; 12 Jur. 1005. 237. 

P., under the pressure of legal proceedings 
taken against him by M. Co. as attorneys for 
S. Practice. tlie National Bank of Scotland, entered into an 

Proof.]-A bill with aa indorsement apon it. agreement to pay 200Z. to M. & Co. for their 
“ll.-ireli 4th, 1 S 1 . 0 . delivered ,a copy to C. B..” 

which indorsement was pi'ovcd to be in the ^atroxial Bank 

hanilwritin!? of a deceased clerk of the attomey’s "-y® made upon the terms that the bank should 
(whose duty it was to have delivered a copy'of their remedies on cortam acceptances 

the bill) and proved to h.ayo existed at the time persons before taking proceedings 

•of t he date, is evidence to prove the delivery of P. valid that the bank was acting m viola- 

the biU. Cluimjmeijx v.' Ptk, 1 Stark. 404. the agreement. P. thereupon applied 

’ that M. & Co. should be ordered to deliver to 

Day of Delivery.] — The day on which a bill is him a copy of their bill of costs in the matter 
■delivered is not to be reckoned as one of the days of such, proceedings. The court refused to grant 
of the month eiven to the client. Blunt v, the application. 3Iorri8,In re,Pooley. Ex )}arto, 
IIa.sIojh 2 B. P. C. 982 : 8 xl. & E. 577 ; 3 H, & P. 27 L. T. 554 ; 21 W. B. 192. 

553 ; 7 L. J., Q. B. 216. ' wd . • nT, . 1 a r • 

Illefiral Betainer — Chaiaperty . I — ^A solici- 

Order for Delivery of Bill-— Jurisdiction.]— , tor cannot set up the illegality of his retainer 
The jurisdiction to order delivery of a bill is on the ground of. maintenance and champerty 
independent of, and not ancillary to, the juris- .against his, client invoking the jurisdiction of the 
diction to order taxation ; nor does the absence court to' compel him to , deliver a bill of costs 
of ^‘special circumstances” necessarily preclude :andcash 'account Lor taxation. Thomas, In re, 
an order to deliver a’bill for the purpose of seeing Jaqmss. i., Thomas, 63 L. J., Q. B. 572 ; [1894] 
V^ffiether it tos properly taxable ot not, , West, '747-p-9 B. 299 ; 70' L.- T. 567—0, A.' ■■ 7 " 

Xhuf mid Adamr, re, CUmgh, Ex 61 ' \ , ‘ ■ 

L. Jn Qx '2 Q/B. 102; 67'L. T.:-,'- ■“Order or .'Petition. ]^An ex parte. order 

57 ; 40 W. B. 644.- for the delivery of a bill of costs discharged -^vith 
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named, imless a demand is first made on him for 
his bill by one of the persons to whom he is by 
the rule ordered to deliver it. Catl'ni, In ne, 6 
D. & L. 5fi6 : 7 C. B. U(l B. F., U re, 

7 D. & L. 296. 

On motion for an attachment for non-delivery 
of an attoimey’s bill to a I'jarty pui'siiant to rule 
of court, the affidavit should be made by the 
party himself ; that of a third person is insuffi- 
cient. Fetter V, Fuclt, 8 I). F. 0. 872. 

An action does not lie a«-aiiist an attorney for 
disobedience of the order of a judge for delivery 
of bis bill of costs. An attachment is the proper 
remedy. Lent v. lianhum, 9 Ex. 467 ; 2 C. L. 11, 
989 ; 28 L. J., Ex. KJl : 18 Jur. 295 ; 2 W. H. 
201 . 

The proper mode of enforcing the delivery of 
a solicitor s bill is to serve the order with a 
proper indorsement, under tlie23]’d Consolidated 
Order, r. 10 ; and upon default, an attachment 
will issue as of course. Boicen, In ri\ 9 Jur. 
(N.S.) 612; 11 W. il. 607. 

A party in a cause, who has obtained and 
serveci, according to the 12th Amended Order of 
August, 1841, an order that his solicitor shall 
deliver his bill of costs within a month, which is 
disobeyed, is entitled under the lath Order of 
August. 1841, to enforce obedience by the writ of 
attachment. Lanc\. OHcer, 2 Hare, 97 : 12L. J.^ 
Ch. 144 ; 6 Jur. 1080. 

The proper mode of enforcing the delivery of 
a solicitor’s bill is to serve the order with a 
ndorsement, under the 12th Amended 


costs ; the allegation of the professional employ- 
ment beiii£' denied by the solicitor. Mclridfje, 
In re, 12 Beav. 387. 

Where a solicitor’s bill of costs, or the delivery 
of documents in his possession, is required on 
other grounds' than those relating to taxation, 
the application may be made by way of petition, 
notwithstanding the general order of 17fch April. 
1867. Justice, In re, 16 W. E. 821. 

A bill by a country solicitor against a London 
solicitor, alleging that he had made a special 
agreement with the plaintiff to transact certain 
business for him on agency terms, and charging 
that the defendant falsely pretended that the 
agreement was one not for agency but for partner- 
ship in the particular business. The bid charged 
that, on either construction of the agreement, 
the plaintiff was entitled to an account, and 
prayed that the defendant might deliver his bills 
of costs as the plaintiff’s agent, and also for a 
general account of all dealings and transactions 
between them. The defendant demurred, on the 
ground that the proper remedy of the plaintiff 
was petition under 6 7 Viefc. c. 73, s. 37 : — 

Held, that the demurrer ought to be oveiTuled. 
Ward V. Laimon, 42 L. J., Oh. 273 ; L. E. 8 Ch. 
65 ; 21 W. R. 88. 


bills ot costs, and against the agent to deliver jiroper i, 
his bill of costs anti petitioner’s papers in his Order of the 11th April, 1842, and upon default 
possession. Walton, In re, 4 Kay & »J. 78. being made, an attachment will go as of coarse. 

Such petitions should be intituled, in the Belton, In re, 25 Beav. 368. 
matter of both solicitors; but a petition in the Whereanattorney was arrested for not obeying 
matter of a solicitor need not be intituled, in a judge s order dii'ecting him to deliver his bill 

the matter of the act. I'b. of costs, and also an account of all moneys 

received by him on account of his client, and he 

Undertaking to Beliver.] — A solicitor, prayed to be discharged out of custody on the 

on payment of his costs, undertook to deliver his delivery of a bill and cash account, verified only 
bill, but he neglected. On a petition presented by his clerk, who swore that the accoinit gave 
more than twelve months after, the court, under cz’edit for all sums received, as he was informed 
its general jurisdiction, ordered the delivery with n^nd believed (no affidavit verifying the account 
costs. Foljamhe, In re, 9 Beav. 402. being made by the defendant himself), the court 

A solicitor of a mortgagor ordered, upon peti- refused to discharge the defeiidaivt iinmediately 
tion, to deliver to a mortgagee a copy of his bill out of custody, but directed the bill of costs and 
of costs, in pursuance of his undertaking, account to be referred to the master, who should 

Bailey, In re, 34 Beav. 392. report on what terms the defendant should be 

discharged. Reg, v. Weston, S Jur. 1122. 

After Payment.] — A gross sum was paid A solicitor was ordered to deliver his bill for 

to a solicitor iii discharge of his claim, but no taxation. Upon a motion to commit for the 
bill of costs w'as delivered ; — Held, that the non-delivery, he sw'ore he had no documents nox* 
client -was entitled to have a bill of costs memoranda from W'hich he could make out his 
delivered. Blachnore, In re, 13 Beav. 154 ; 15 bill. The court made no order on the luotioii. 
Jur. 784. Ker, In re, 12 Beav. 300. 

The solicitor of trustees and executors received 
payment of his bill of costs out of the estate : — 

Held, that a i‘esiduary legatee was entitled to 4. Alteration and Amendment of Bill, 
have a copy of the bill delivered on payment of 

the costs of it. Ih. After Delivery and before Taxation.] — A 

solicitor who has delivered his bill to the person 
Enforcing Delivery.] — ^An order to deliver a chargeable therewith cannot afterwards avoid 
bill of costs within fourteen' days after notice taxation by withdrawing it and tlelivering an 
was served on June 30th, without the indorse- amended bill, even though the person chargeable 
inent as to liability to- attachment. ' The order sent back the original bill, with suggested altera- 
was again served, properly indorsed, on July 1 9th : tions, which were partly acquiesced in. Meath er, 
— Held, that an attachment might issue for dis- In re, 39 L. J., Ch. 781 ; L. E. 5 Ch. 694 ; 1B> 
obedience to it. Gregg, In ';‘(?7,and Pranoe-, hirei W. E. 3079. 

39 Ij. j., Oh, 107 *, L/B. 9 Eq.- 137 .23' L. T, 234 : An alteration of a bill inferred for taxation 
18 W. B, 589, , . ‘ ^ ■ cannot be made after it is brought in for taxa- 

An attachment will not be .granted' agamht an tion. La-rAs v. LysaH QBurt), 21 Beav. 124, 
attorney for disobedience" to a rffie of court Affirmed, 8 Be Gr. il, & G. 33 ; 25 L. J., Ch. 322 ; 
ordering him 'po 2 Jun.(]S',s.) 219 ji„4 W. B. 208. ‘ ‘ * 


. .j 
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Except by consent. Catlin., In re, IS Beav 


fairly impose, he cannot after%var<is witlulraw 
or send in an amended bill. Tliomjmui, lu n\ 
L. J., Ch. 138 ; 30 Ch, D. 441 ; 53 L. T. 4T1-I ; ' 
W. B. 112—0. A. 


Upon an application to tax a paid bill, the 
solicitor will not be permitted to ndd to any 
under- charges crjntained therein, but the taxa- 
tion must bo had on the bill as delivered anfl 
paid. III re, 8 Beav, 416 ; 14 L. J., Ch. 215; 

9 Jur. 820. 

A solicituj', having delivered his bill, is bound 
by it, and the taxation must be on that bill ; he 
is not entitled as of course to reduce his demand, 
or to reserve the power of adding to the charges. 
Carren, In re, 8 Beav. 436 ; 14 L. J., tdi. 372. 

A solicitor having knowingly, in his bill of 
costs, fixed tlie rate of his charges for business, 
cannot afterwards, on a taxation, be allowed to 
increase it. Walters, In re, 9 Beav. 299. 

Application of a solicitor, after an order for 
taxation, to withdraw a- non-taxable item from 
his bill, refused. Blaltesleij ami Besiinck, In re, 
32 Bear. 379. 

After a bill has been referred for taxation 
erroneous overcharges inserted by mistake can- 
not be withdrawn. Christ ij, Eir j) arte. Burrow, 
In re, 3 Mont. & Ayr. 104 ; 2 Deac. 131; 6 L. J., 
Bk, 68. But see infra. 

A bill of costs having been made out by a 
solicitor in the expectation that it would not be 
taxed, leave was given to present a petition to 
amend. Andnno, In re, 17 Bear. 510 : 23 L. J„ 
Ch. 129 ; 17 Jur, 1145 ; 2 W. B. 46. 

A solicitor, after delivering his bill, may, before 
being served with an order for taxation, withdraw 
it, and substitute another bill of a reduced 
amount. Chamhers, In re, 34 Beav. 177; 34 
L. J,, Ch. 292 : 5 K R. 298 : 11 Jur. (N.s.) 230 ■ 
11 L. T. 720 ; 13 W. R. 375. 


Omissions through Error or Mistake.] — By 
error and mistake, some items were omitted from, 
and others undercharged and overcharged in a 
bill referred for taxation, Oii petitimi by the 
executor of the solicitor, liberty was given to 
insert the omitted items, and increase those under- 
charged ; but he \yas not allowed to decrease the 
overcharges. Whalley, In re, 20 Beav. 576. 

Pending a taxation, leave given, upon special 
application, to carry in an additional bill fur 
specified items of under-charge and ouiissiou, 
arising from error and mistake. Walters, In re, 
9 Beav. 299. And see Id, 302, n, 8. P., Marshall 
V. Oirford, b Sim. 456. 

A solicitor cannot, upon objection being taken 
to the charges made in a bill of costs delivered 
by him, witlnlraw it and substitute another, 
unless the charges objected to were inserted upon 
misrepresentation or by mistake, or accident, ami 
unless such circumstances can be proved, the 
original and not the .substituted bill must stand 
for taxation. Ileuiher, In re (L. R. 5 Ch. 694), 
followed. Chambers, In re (34 Beav, 177), 
ex})iained. Ilolroydo and Smith, In re. 43 L. T, 
722 ; 29 W. R. 599 ; 45 J. P. 437. 


Unsigned Bill,] •— A solicitor caimot, cQ^itain scandalous matter will be ordered to be 
after delivery of a bill of costs, and objection Freueh, In re. Loro 

taken to the amounts of the charges therein j 205; 51 L.' T. 853; 33 

contained, even though the bill be unsigned, 21 O. 

withdraw the bill from taxation, and substitute 

another in ivhich the charges arc reduced. Jones, What is Sufficient.] — A bill of costs is sufti- 
In re, Eiiifj. Er parte, 54 L. T. 648. cient if it gives such information as would enable 

the client to obtain advice as to the ta.xation of 
Lump Sum in Bill Delivered.] — Solicitors the bill ; and it is not necessary that an attorney, 
having brought in, under an order for taxation, a whom the client may consult as to the expediency 
bill of costs containing an item in a lump sum of of having the bill taxed, should be able to say, 
1,000^. for the costs, charges, and expenses of an without further inquiry, whether the charges are 
action, it was held that the agreement to pay fair and reasonable. liaajh'v. Onsey. l eL&BI. 
this sum wns invalid, because it was not in 578 : 26 L. J., Q, B. 217 ; 3 Jur. (x.s.) 634 ; 5 
writing Kekl, that they W'cro entitled to bring W. R. 523. Bee Coohe v. Gillard, infm. 
in for taxation a bill containing the particulars xhe 6 7 Yict. c. 73, s. 37, in inquiring that a 

of these charges, so long as the charges did not signed bill of costs should be delivered previously 
exceed 1,001)2. Bvssell, In re.^h L. T. 71— C. A. to an action by an attorney, means a bill so 
B. V.,Kplloeh In re, 5() L. T. 887 : 35 W. R, 695. drawn out that all the items are charged in a 
A solicitor who has included in his bill a lump taxable shape. PhUhy v; Iluzle, 8 C. B. (N.s.) 
or gross sum, may, on taxation, supply a detailed 047 ; 29 L, J., C. P. 370 7 Jur. (N.s.) 125 ; 2 
statement sliewing how the sum is made up, and %\ 435 ^ 8 W. R. 611. 

the master may allow such of the items con t-ained , a bill is sufficient, if it gives sufficient materials 
in. the <letailed statement as are proper, not for obtahiing advice as to taxation. Jieeue v. 
exceeding in the aggregate the gross sum origin- Ward, 7 D. L. ,334 ; 13 Q. B. 515 ; 19 L. J., 
ally charged ; but the master can in no case Q. B. 46,; 14 Jur. 65. 

allow more than the original amount. TdUard, a bill containing entiles of various attend- 
In re, 32 Beav. 476 ; 32 L. J., Ch. 765 ; 9 Jur. ances, chai'ges, ancf disbursements, but with a 
(JS'.S.) 1217 ; S L. T. 142 ,* 11 W. R. 476. lump sum, only charged at' the end of the bill, is 

• not a sufficient signed bill, on which to found an 
Condition for Withdrawal.]— A solicitor may, action within "7 Yict, c. 73, s. 37. Willtlimn 
wdren sending in his bill of costs to his client, y; 33- L. %;57a ; 24 Yk R. 42. - 

reserve to himself the right to withdraw or alter, : ‘ , . ' • 

it on condition, provided the condition is fully ." dSTame pf Court and Cause.]— A bill, delivered 
and clearly stated to the client; but if the imdei:^4'eo..2, A m,ust have stated the, 

solicitor ha.s sent in his bill without any condi- naffie''of the, 'court m"which'the business was 
tion, or with a condition wliich he could not transacted}/ ,,.nlso the name of the cause, 
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Lewis V. Primrose^ 6 Q. B. 265 ; 13 B, J,, Q. B. and other shareholders of the latter hank ; that 
269 ; 8 Jur. 982. they were consolidated : and that one of them, 

So, under 6 & 7 Viet, c. 73, a bill must shew not naming which, was tried, and to one of the 
in what court the business was done. BngleliaH items, the technical name of the original cause 
V. Mo(}}'€^ 15 M. & W. 5^8 ; 4 B. & L. 60; 15 in which the judgment was recovered was stated : 

L. J., Ex. 312, — Held, that the proceedings were sufficiently’- 

And the name of every suit in which the bush speciiied. Andenon v. Boijnton^ 7 D. & L. 

ness charged for was done. IdmeyY. 16 25; 13 Q. B. 308 ; 19 L. J.,' Q. B. 42 ; 14 Jur. 

M. & W. 843 : 4 D. &L. 109 ; 17 L. J., Ex. 165 ; 14. 

II Jur. 355.. ' , ^ ■ 

Such a bill is an entire thing ; and if the same Omission to Specify some Items. ]-~Thc omission 
bill blends charges for work done in a court of siifficiently to specify one or more items does not 
equity with charges for work apparently done in disentitle an attorney from recovering that 
a court of common law, without pointing out portion of the bill which is unobjectionable, 
which, the client cannot judge or be advised Haigli v. Ousey, supra. 

whether he should refer the whole bill for taxa- Where a substantial piart of a bill of costs is 
tion ; and the charges in the same bills for equity improperly set out and described, the whole bill 
business, though correctly stated, cannot be is not bad, but the solicitor can recover only 
recovered. 11, those items that are properly described. Where, 

A bill must shew the court and the cause in therefore, in a bill of costs for oil. li)S. 6d.^ a 
which the business referred to in it, or the greater lump charge of 3SZ. 10^*. was made for a number 
part thereof, was done. MaHindalo v. Falhier^ of items lumped together, and the remaining 
2 B. & L. 600 ; 2 C. B. 706 ; 15 L. J., 0. P. 91 ; items, amounting to 13Z. 6.?. 6d., were properly 
10 Jur. 161. described, it was held that the solicitor could 

But where a bill contains items applicable to recover upon those items that were properly 
proceedings in the superior coui ts, but does not described. Dicta in Ilaiyli v. Ousey^ (7 El. & Bl. 
contain any statement from which it can be 578) followed. 1 Cab. &; E. 345 ; 

inferred in which of those courts the business was 51 L. T. 430. 

transacted, the bill is to be presumed to be a Where attorneys bring an action to recover 
compliance with the act, unless the party charged the amount of their signed bill of costs, which 
thereby proves that any further information was bill^ contains some iteins^ which they are not 
practically required for the purpose of taxation, entitled to recover, the action may be maintained 
or shews that the name of the court in which for the residue^ PUyrlm. v. HBsclif eld^ 9 L, T. 
business was done would have been of use to 288 ; 12 W. K. 51. 
him. Me v. Gillard. I El. & Bl. 26 ; 22 L. J., 

Q. B. 9U ; 17 Jur. 137. Overruled bvi2iJ?/v.7'«/7i£r, Extra Gosts.]~-An attorney’s bill, which 

4 W. E. 126, " couTains, amongst other items, certain extra costs, 

A bill is not in compliance with 7 & S Viet, not mentioning the taxed costs, is bad, even 
c. 73, unless it furnishes reasonable information though, in an action on the bill, the jury find 
shewing in what cause each item charged for has that the attorney has no claim for extra costs, 
been transacted. Dimes v. 8 C. B. 831 ; Pi{fot v, (Jadman. 1 H. &: H. 837 ; 26 L. J., Ex. 

7 D. & L. 292 ; 19 L. J., 0. P. 137. 134 ; 5 W. E. 353. 

A bill must contain, in express terms, or by 

reasonable inference, a statement of the name of _ Propriety of Items of Charge.] — A payment 
every cause, and of eveiy court in which any for probate duty rnade^ by a solicitor on behalf 
part of the business charged has been transacted, of his client is a disbiu'sement ” within the 
Sarqwnt v. Gannon, 1 0. B. 742 ; 6 B. k. L. 691 ; meaning of s. 37 of the Solicitors Act, 1843 (6 & 7 
18 L. J., G, P. 220. Viet. c. 73), and is properly included in his bill 

Where a bill contains items for proceedings of costs. Lamh, In L. J., Q. B. 45.5; 23 

such as would take place in the superior courts, Q. B, B. 5 ; 37 E. 506. 

it is not necessary that it should shew in which ^ As to what items of disbursement are properly 
of these courts the business took place. Ilaigh included in a bill of cc>sts. Legacy and probate 
V. Otisey, supra. ’ duties, estimated at 14(JZ., were i>ayable in order 

An attorney wrote to the plaintiff, also an to make available certain funds^ in court. The 
attorney, instructing hlin to serve an inclosed solicitor, at the request of the client, engaged to 
writ of summons in an action of P. r. B,, and to l^ay them, and took a charge on the funds jor 
inform the defendant when he had done so, with 140Z. and interest. The duties, anumnting to;8Z. 
an account of his charges,' The plaintiff wrote only, were paid by the solicitor : — Held, that the 
in reply a letter headed F. r. B., informing the sum formed a pioper item in his account on the 
defendant that the whit had been served pur- taxation of his bill of ^costs. Bedmt, In re. 9 
suant to his instructions, and that the charges Beav. 5 ; 15 L. J., Ch. 153. See IIaiyh,Li re, 12 
were a.^ below, enumerating the items. There Beav. 307 ; 10 L. J., Ch, 79; 14 Jur. 340,^ 
was a similar correspondence respecting the 'ser- An attorney employed todefend aii action, ana 
vice of notice of declaration in the same cause : receiving from his client the debt and costs, for 
— Held, that the plaintiiE’s letters, by reference the purpose of being paid over to the plaintiff, 
to the writ, gave the necessary information as to is not entitled to make that sum an item in his 
the court in which ' the.' business had been .done, bill, so as to increase the amount of it, IVoolli- 
and were, tlierefore, ' in accordance; with the son v. Hod son, 2 B. F . 0. 360. 
spirit of 6 k 7 Viet. • el 73k s. 37, within the When there are matters in a bill ■which have 
decided cases. Posens y. Gmlmm, 12 C. B. 398 : no relation to business as an attorney,— as money 
3i L. J., 0. P. 206 16 Jur; 9.5l' ■ advanced to the client— the master, upon refer- 
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nness of attorney, costs of actioiis commeuced and carried on in a 
3 t 28,5 ; 10 E. K. <listriot registry ought to he_ toed lu London. 

’ Dai/ Y. WMUaJter^^o ibi. vi * 

his bill the amount A company, haying 

' him for his client. Liverpool, had employed a bohcitoi liv n a 
7i 3 N k M. 779 ; Sheffield to take certain -egal_ piucctdiii,,& m 
too London. The company obtained fiimi thi, 

1 two actions, and registrar of the Liverpool district registry an 
for which ho had order on a petition of cour.se 

taxation of the solicitor s bill of cost^ . _ lieia, 
that the registrar had exceeded liis^ authority, 
and that the order must be mscharged. 

/« re,60L. J., Ch. 3a6;,[lS91] 2 Oh. 4.1.1; (>4 
le to a solicitor for the costs L. T. 7.52 ; 39 W.K. 531—0. A. 

‘xccution of a lease by her 

he tenant was to bear. The ^ What Costs Taxable. 

been paid when the order to A.f 

Held, that the charge was xJnder the Statute.]— ihe Solicitors Act, 

iti the bill of costs of the ^ joes not authorise the taxation of every pecuniary 

is client. C.itlhi, In re, 18 aemnnd or bill of solicitor for cwry species ot 

employment, in which he may happen to bo 

lioitor’s bid “ for attending a engaued. Allen v. AUrUlge, o beav. 4U1 ; lo 
is too vague, and on taxation ^ j “ ch. 155 ; 8 Jur. 435. 

3 d. Pender, In re, 10 Beav. ^ ^ay be taxed, though no pait of iht 

business was transacted in any court ot law oi 
. j -1 rpu pmiij v • hut such business must be coiitiecte<.l 
and Country Client.] — ihe profession of an athirney or solicitor, 

Ml agent aro properly included ^ j ^ which the attorney or solicitor was 
3 . and not as a disbui-semeut ^'cause he was an attorney or 

It, which the country solicitor or in which he would not have been 

,ut; and such charges should had not been an attorney or 

ail, and not as a lump Loihtm-, or if the relation of attoiuey or solicitor 

ne)\ lu, ve. bb L. J., M l...! i-tod rmt subsisted between huii und 


without reference to his bus 
Moiohray v. Fiemlmj^ 11 Eas 
508. 

He is not bound, to insert m 
paid to a proctor employed by 
FntnUin v. Feathentonliamj. 
1 A.&E. 475; 3 L. J., K. B. ] 

Items of the costs taxed ii 
paid by the attorney, and i 
.received no specific jiayment f 
properly inserted in tbe bUl, ai 
the cash account. Ilarnaoti v 


(i. TAXATION. 

1. Jurisdiction. 

-y;,]>__By the com- 
Solicitors Act, 184-3, 

3 Judicature Act, 1873, s* 10, 
lified bv the County Courts Act, 1^., 
solicitor and client 
which the claim 
be taxed in the high court 
the costs as between 

• bi a coimty court adminis- 

actiou may be taxed in the chancery 
In, re. .50 L. J., Lh. -b-i , lo 
' - . 29AV. H. 371. 

_i_„The court had no jurisdiction 
ation of a solicitor^ bill of costs, 
‘ the court ot 
there is no 


High Court— County Court 

billed operation of the 
37, and the 
as 

s. 36, the costs as bet\yeen_ 
in a county court action in 
•exceeds 20.h may 
of justice; consequmitly 
solicitor and client in 
t ration 

division. .. ■ „ 

Oh. 1). 521 ; 44 L. T. 4b** 

In what Court.] 
to order the taxa. 
for business done in a 
great sessions _ in Wak 
detention of title (leech 
besides costs in dispute, 

2 Her. 500 : 3 Bwan. 39i 
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353:^ 27 L. J., Ch. 532; 4 Jur, (N.s.) , ^ 1 ) 6 ; 6 Lands Clauses Act — Costs already Paid — 

W. E. 401. Order as of Course.] — ^An order for the taxation 

Where, for a parliamentary election, a solicitor of the costs of conveyances under a 83 of the 
was employed as canvassing agent, other persons Lands Clauses Consolidation Act, 1845, cannot 
being employed as legal agents '.—Held, that his be obtained wheic the costs have been paid, 
bills were not liable to taxation. Oliver, In re, Somerville, E'-r parte, S. E, Ey,, In re, 52 L. J., 
36 L. J., Ch. 261 ; 15 W. R. 331. Ch. 438 ; 23 Ch. lb 167 ; 48 L. T. 416 ; 31 W.B. 

A solicitor, who was appointed returning 518 . 
officer for the election of a- school board under 

the Elementary Education 'Act, 1870, sent in a Criminal Business.] — C,, an attorney in 
bill of his charges in the form of a solicitor’s Loii<lon, employed B., also an attorney in 
bill of costs, including both the election charges London, to defend a person indicted at Cam- 
proper and attendance at the board after the bridge for bribery at an election there in 1841 
election was over : — Held, that, as he- had by the and 1842. B. delivered to C. two bills of costSy 
form of his bill of costs constituted himself and in 1847 he delivered copies of the bills duly 
solicitor to the board, the bill was liable to signed: — Held, that the bills were taxable, 
taxation. In-re, 41 L. J.,,0h^ 867 Billing v. Oopj^oak, 1 Ex, 16 ; 5 D. & L. 126 ; 16 

13 ’Eq. 336 ; 20 W. iCBBr \ ' 'p y /\y ; L.X„Ex. 265. ' ' 

. ' A charge for business done at the Central 

Bill in Pariiameat.]-^In A ,blU' oiiI,y Criminal Court Is taxable. Curling v% Sedgeay 
M, 3^'.' I'd, was for Business 'n€t:,:conhectediwith- i Bing. (ir.C.) 743 6 Bcott, 678;, 6 B. P. 0. 753 ; 

soliciting a new BlIHn par!lianientj^|IeldyAhat 7 3 L, 3 , C. 1 A- 7 L ..v' 

notwithstanding the 'lO-’i^ 

,12 &/13 Tict. ,c, 78,, a, CluarterSessioM.]— A charge for busincBs done 

'deprived. -.of its t ^sesi=iiphs Is -taxable. Sylveder v* 

'"Vi, < . "V ; /v, ‘ .'y . % ^ ' ‘ 

^ y'. yi. ' ; ; V.: 

’■'dV ’i’ '-'r ’'t i ! ‘ ' i' 
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3. By wiiom Ox'der obtained. 

Solicitor.] — Taxation of costs not ordered on 
application of solicitor himself . Sayei\i v. mdond^ 
I 3ih2, ^ S. i)7. 

A solicitor has no absolute statutory right to 
have the amount of his charges ascertained by 
taxation. Dltton, j)art(>^ Woodfi,I?i re, IBCh. 
D. 318 ; 42 L. T. 161 ; 28 W. Ih 402—0. A. 

Solicitor to G-uardians— Taxation by Clerk of 
the Peace,] — When a solicitor is employed by the. 
guardians of the poor, the taxation of his bill of 
costs by the clerk of the peace under the Poor' 
Law Amendment Act, 1844, is not final and coiir' 
elusive against him, and he is eiitititd to an order - 
for taxation as between solicitor and client, inider 
the Bolicitors Act, 1843. Southim2>toii Utilipi. 
V, Bell, 21 Q. B. I), 297 ; o9 L. T, 181 ; 36 W. BV 
m; §2^, lh 567. , y ■; 


upon an application by one of several persons- 
Interhste^^ 'foh' the ^ bill of I costs of 

■ . _ Jj-j ' ‘ ' 


' •_ „T.. , J, . 


WeljdPi\ 9 Bing. 388 ; 2 M. k Scott, 506 ; 1 
B. P. C.'708 ; 2 L. J., C. P, 24. S, P., tjlarko v. 
Donovan^ 5 Term Rep. t>94 ; 1 Esp. 137. 

Betainer of Bill.] — Bilis of costs assumed to 
be taxable in equity where the solicitor had 
retained them in his possession, and declined to 
jiroduce them. Loaqhloeouqli . In re^ 23 Beav. 
439. 

Other Cases.] — Bo, for prosecuting an extent. 
Ilex V. ColUnyrUlfje, 3 .Price, 280. 

There was no law to tax an attorney’s bill of 
costs foj* working a country commission of bank- 
ruptcy, and, therefore, he was not bound under 
2 Ueo. 2, c. 23, s. 23, to deliver his bill one month 
before lie brought an action to recover the 
amount of it. Ilarjmrw. Willlamiy, 9 D. P. 0. 
61S; 2 Man. <k G-. 815: 3 Bcott (N.R.) 97 : 10 
L. J., 0. P. 189 : 5 Jur. 342. 

A charge for pre})aring a warrant of attorney 
renders a bill taxable. Painter v, Luuell^ 8 
Scott, 453 ; 8 D. P. C. 250. 

Procuring an appearance to be entered by a 
proctor in the Consistory Court before 20 A; 21 
Viet. c. 77, s. 96, was not a taxable item. JIarru\ 
In re, 2 A. <S: E, 582. 

A charge for serving subpoenas is not a sufb- 
cient item to enable the court to refer a bill to 
taxation. Preddder y. Sinitit, 1 W., W. & H. 51 ; 
2 Jur. 205. 

Drawing an affidavit of debt and getting it 
sworn is a taxable item. Winter v. Payne, 6 
Term Bep. 645. 

A dedimus potestatem is a sufficient item to 
enable the court to refer an attorney's bill for 
taxation. Priehett, Px jj arte, 1 Bos. A: ,P. (if.R,) 
266. 

Proceeding before J^ord Chancellor as exercis- 
ing the visitatorial power iijion a royal fouinla- 
tion, ismot within 2 Geo. 2. c. 23, s. 23, to taxation 
of bill of costs. Pann, Px 'parfe, 9 Yes. 547. 

The costs incurred by trustees in pa^fiug 
money into court under the Trustees Relief Act, 
and also the costs of their appearing on paying 
it out, are subject to taxation. line, a Pdatc, 
In re, 27 Beav, 337 ; 28 L. J,. Ch. 893 ; 5 Jur. 
(N.S.) 123,5 ; 7 W. R. 562. 

Costs in a cause must bo submitted to taxa- 
tion. King v. iub///, 1 Jur. (N.S.) 972. 

Costs of a sequestration as between solicitor 
and client will not be taxed. Skuplund, In re, 
Hunt, Px parte, 23 W. R. 40. 


Married Woman,] — In every case where a 
married woman seeks to tax a solicitor’s bill, for 
business in respect to her separate estate, she 
must apply by her next friend. Waugh, In re, 
15 Beav. 508 ; 21 L, J., Gh. 567. 

The next friend will be liable for the costs of 
the order and taxation, but not for the amount of 
the hill. Ih. 

A married woman, having obtained an order 
to tax without the intervention of a next friend, 
was ordered to give security, and in default the 
order wms to be discharged. Ih. 

Where a married woman employs a solicitor, 
and makes her separate estate liable, she is, 
though not personally liable, a party charge- 
able,” wdlhin the meaning yf s. 37 of the 6 A 7 
Viet. c. 73. Wauqh v. Waddell, 10 Bear. 521 ; 

I W. R. 206. 

A husband became liable for bills of costs due 
from his wife dum sola, and from her ft>rmer 
husband, to a solicitor : — Held, that, though the 
relation of solicitor and client did not exist 
between the solicitor and the second husband, 
yet that the latter was entitled to a taxation of 
the bills of co.- 5 ts. Waring v. WiUianta, 2 Beav. L 

Separate Retainers — Proceedings on behalf of 
All.] — AVhere a solicitor is retained sejjariitcly 
by a number of persons to take ].)roceoc[ing’s on 
behalf of all, each is entitled to have the whole 
bill of costs taxed, although each such person 
has only to pay a proportion of the entire 
amount, without serving any peivoii except the 
solicitor ; but the court wiil endeavour to secure 
a taxation at which all the })arties interested aie 
present in order to avoid any subsequent appli- 
cation to tax. Salainan, In re, 63 L. J., Ch, 
664 ; [1894] 2 Ch. 201 ; 7 R. 540 : 70 L. T. 772 : 
42 W. R. 530— 0. A. 

Persons Jointly Liable.] — Where any jjart (/f 
solicitor’s bill relates to business done in this 
court, the whole may be taxed, allliongli part of 
the business was for other persons jointly with 
the per, son applving. Marqenini v. Sandif(}}‘d.f 
3 B.ro. G. 0.233.” 

A bili of costs having been inctiiTcd by A. and 
B. jointly, and an action having })een brought 
against them for the recovery of the amount, the 
court refused to direct a taxatioji, and to stay the 
proceedings at law, oir the uudertakiug of A. 
alone to pay what might be found due. Ch'deote, 
In re, 1 Beav. 421. 

Bill of costs incurred by two persons, ordered 
to be taxed on the ai)plication, and upon the 
undertaking of one. Loehhart v. Hardy, 4 Beav. 
224. ^ 

A solicitor was employed by two persons, A. 
and B. .;' an order of course for taxation was 
obtained' by A. alone, on the allegation that the 
solicitor wa,s employed by A. It was discharged 
for irregularity. PerMm, In re, 8 Beav. 241 
14 L.J., Ch. 'l68; 9 Jur. 220. 

One of .three petitioning creditors may apply 
for taxation without the otbeis joining in. the 
application. - Px parte, 1 Deac. 588 : 2 

Mont^ & .Ayr« 621 ; 5. L. J., Bk. 31. 

Where a 'solicitor is retained by two persons 
jointlvj aii applicatioii for taxation by one, in the 
absence bj: the other,, should not be marie of 
course." ' Peioin, In. re, 16 Beav. 608;, 1 W. R- 
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his right to taxation will not regard the amount att( 
of his interest. Bmoson, In re. 28 Beav. 605. ^ fiat 
An order of course to tax a solicitor’s hill pet 
incurred by throe persons, obtained on applica- l>ai 
tion of two of them, is irregular. IldeHon^ In re, aft 
33 Beav. 201. ^ ^ i 

Taxation ordered where a solicitor was retained 2 1 
by more than one defendant to a suit, and the 
application to tax the solicitor’s bill of costs was pai 
made by one of such defendants. Fordj Fx trv 
rarte, Colqilumn, In re, 5 De G. M. & G. 35 : 23 hh 
L. J., Ch. 515 ; 2 Eq, R. 304 ; 2 W. R. 286. be< 
A shareholder and member of the management tio 
committee of a provisionally registered railway est 
company : — Held, entitled to an order, on Ac 
petition, for delivery and taxation, after payment re. 
of the bills of the‘ solicitors employed by such 28 
committee. Stephen, In re, 2 Rh. 562. 

A solicitor was employed by three partners, de 
He brought an action against them for hisblll of vc 
-costs, and, representing one, he obtained juclg- 11 
inent against him by default -.—Held, that this 
did not prevent the others from obtaining an 
order for taxation : — Held, also, that an applica- tr 
tion for taxation by the two was regular, the tc 
third not concurring, but that he ought to be ni 
served with the petition. The taxing-masters g( 
have jurisdiction to determine questions of r( 
retainer. Iicih\ In re, 10 Beav. 187 ; lo L. J., n 
Oh. 163 ; 11 Jur. 139. 

h 

‘‘Assignee” of Costs.] —Whether an assignee p 
of costs due to a solicitor is such an ‘‘assi^iee’V t' 
of the solicitor as is, under s. 37 of the act 6 & 7 
Yict. c. 73, entitled to obtain a taxation of the e 
costs, qumre. Ward, In re, 54 L. J., Oh. 508 : t 
28 Ch. D. 719 ; 33 W. R. 783. s 

Client — Town Agent.] — The bill of town agent ^ 
of attorney cannot be ordered to be taxed on ^ 
motion of client. Wildhore v. Bryan, 8 Price, 
677. 

Volunteer.] — A mere volunteer under no ( 
previous liability does not, by paying a solicitor’s- 1 
bill acquire a vicrht to tax it. Beehe, In re, 5 ( 
Beav. 406 ; 13 Ch. 157 ; 8 Jur. 505. i 

Outlaw.] — An outlaw cannot, for his own , 
benefit, move to have an attorney’s bill taxed, 
Mamuler, In re, 6 Q, B. 867. S. P., Ford, In re, 

1 B. G. Rep. 88 ; 10 Jur. 757. 

Trustee in Bankruptcy.] — ^When the client of 
a solicitor becomes bankrupt, and thq solicitor 
does not lU’ove for the amount of Ms bill in the 
bankruptcy, the assignee cannot obtain an order 
to tax without giving an , undertaking to pay the 
whole amount of the bill. Flinsl'ie, In re, L, R. 

^ Eq. 72. ■ ^ 

The trustee in bankruptcy, of a mortgagor is 
entitled to an order to tax, under ,6 & 7 Yiqt. 
c. 73, the bill of costs of the solicitor of the mort- 
. gagee incurred in selling the property under a 
power of sale, Mdnh, In re (15 Q.^B. B. J^O), 
-distinguished; Allivylum, In ^ re, 5a h. J:, ■ Cfi. 
600 ; 32 Gh. B. 36 ; 54 L/ T. 905 f ,34 ,W. E. 619 
r-o.A, ’ w ' /b, -b, ; ; ' 

Bankrupt.] — A fiat was sued put on the 7th 
June, by an attorney against his debtor tor the 
nmount of his bih of costs, and the bankiiipt 
• , , ■ ,0 ■ was shortly afterwards 'disotarged under 
■ Insolvent Act, having ihserted the arooimt of the 

' L' . I i attorney’s bill iU/his schedale.. Ihe bankrupt 
Ms lasti": cxaniihatidii,^ ana on the 4th 
December 'petitions*- for, .an/om^r tax the 


attornev’s bill, with a view of superseding the 
fiat, on the ground of the insufficiency of the 
petitioning creditor’s debt : — .Held, that the 
Bankrupt 'could not, after lying by so long, and 
after bis previous admission of the debt, apply 
for such an order, dhiyell, Fx parte and In re, 
2 Beac. »Sc C. 546 ; 2 L. J., Bk. 22. 

A bankrupt is not during the baidtruptcy a 
partv interested in the estate in the hands of the 
trustee in bankruptcy so as to entitle him after 
his dischare’e, and although his creditors have 
been paid in full, to demand delivery and taxa- 
tion of a bill of costs paid by the trustee out of 
estate under G 7 Yict. c. 73 (The foolicitors 
Act IStShss. 39. 40. LeadUtter and llarcey, In 
re 48 L. 1, Ch. 242 ; 10 Ch, B. 388 ; 39 L. T. 

286 : 27 W. R. 267. . i . 

Order for taxation obtained by an insolvent 
debtor of a bill of costs incurred prior to his insol- 
vency. discharged with costs. Ilaluall, In re, 
11 Beav. 163. 


AdministratorofAdniinistrator.]—Anadmini3- 
trator employed a solicitor to recover debts due 
to his intestate, and gave him a power of attor- 
ney, under which he received moneys, and acted 
generally; out of the moneys so received he 
retained sufiicient to pay his costs, which had 
. never been furnished to the administrator nor 
I taxed, but after his death they -Nvere furnished to 
his executor, who approved of them Held, on 
petition, that the administrator de bonis non ot 
the intestate was entitled to have the bill of costs 
referred for taxation, and would have been 
equally entitled had there been actual payment 
to instead of retention by, the solicitor. >Semble, 
i secus, if he haci refused the oftei' of taxation 
previously, where the question properly arose. 
Lana ford v. Ilaliontj, 2 Con. & L. 317 ; 4 Br. & 
War.' 81 : 5 Ir. Eq. R.569. 

Directors of Company.] — A solicitor and agent 
of a company retained parliamentary agents on 
r behalf of the company ; the bill of costs being 
delivered to the solicitor : the dnectors held not 
to be the proper persons to obtain the order for 
taxation. Sndloio, In re, 11 Beav. 400 ; 18 L. J., 

^ Gh. 182. 

i Person Liable to Pay (s. 38),]— A party agree- 
ing to pay the costs of the attorney of anomer, 

P as" between attorney and client, is 
^ have the attorney’s bill taxed. Sadler v. FBp^ay- 
wan, 3 N. & M. 599 : 1 A. & E. 717 ; 3 B. J., 

-■ j79^ 

‘‘ A i-erso'n, who is the real plaintiff in a cause, 
^ but who is obliged to sue in the iiameot anothei, 
" may apply to have his attorney’s bill iir the cause 
taxed. Masttii'x, In re, 4 D.P. C. IS ; 1 H. 4: 

^ "348 

'V solicitor was employed by the tenant for life 
of certain trust funds to prepare a deed appointing 
new trustees, and on that occasion certain deeds 
and documents relating to the trust property 
were handed over to the solicitor for the tenant 
' for life. The deed was approved ot, on hehait 
of the ' trustees, by separate solicitors. Ihe 
h solicitor furnished the tenant for Hie with hilh 
te of costs, which included costs due for other 
)t services rendered to the tenant for life, as well 
as for preparing the said deed. He claimed a 
le lien on the deeds and documents rill all these 
>t i costs "were paid. The trustees presented a 
petition for an order to compel the solicitor, to 
le I furnish them with a hill of the costs due by 
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costs within the meaning of the 12 & la Viet. Compromise of Proceedings.]— A credi- 

G. 58, s. 2, and that the petition was not sustain- tor’s petition to wind up a company haTiiigheen 
able. Cumelt, In m, 21 L. E., Ir. d93. Avithdrawn on payment of the debt, the solicitors 

A suit haring been instituted in the county for the company undertook by letter with the 
court to establish the will of M. by C.,the execn- petitioning creditors solicitors ‘•tn})ay allproj'jer 
tor, the widow and daughter of the deceased costs and charges incident to and recoTerabie 
o]'»posed, with the result lliat a compromise was under such petition, such costs, in ease of diEer- 
effected, by which certain legacies were abated, ence, to be taxed. ’ The amount of the costs not 
and the residue of the assets, after payment of being agreed upon, the company obtained, ex 
the costs of both parties, was to be divided parte, an order to tax under the third-party 
between the widow and daughter. E., the clause (s. 38) of the Attorneys and Solicitors 
solicitor for the executor, furnished an account Act, and served it on the solicitors of the peti- 
to TL. the solicitor for the widow, in which he tioning creditors Held, on motion to discharge 
claimed three bills of costs, including one for 52Z. the order, that the undertaking was a personal 
for untaxed miscellaneous costs. The widow undertaking to pay the costs, such costs being 
objected, and, on the suggestion of H., E. mode- costs as between party and party ; that the 
rated his bill by deducting 5?., and sent a cheque 38th section of the act had reference only to the 
to the widow for her share, after deducting the taxation of costs as between solicitor and client ; 
costs. She again objected, and after some corre- that the order, therefore, was irregular, and 
spondence, within twelve months after the delivery must be discharged with costs to be paid by the 
of the bill, moved for an order for taxation company. Hartley, In re (30 Beav. 620), con- 
Held, that the widow, as “ the person liable to sidered and explained. ^ Grundy, Kershaiv 
pay,” was entitled under s. 3 of the Solicitors Co., In re, 50 L. .J., Ch. 467 ; 17 Ch. D. 108 ; 44 
(Ireland) Act, 1849 (which corresponds to s. 38 L. T. 541 ; 29 W. E. 581. 

of the Solicitor.s Act. 1843), to have the costs A. and B. compjomised a suit, B. agreeing to- 
taxed. Early, In ?*<?,'[1897] 1 Ir. E. 6—0. A. pay A.’s costs, and any question on this was to 
A client having withdrawn from a litigation, be referred to an arbitrator, who was named, 
his solicitor agreed to take one-third of his'bill in A.’s solicitor delivered his bill of costs to B. 
full discharge, if the suit (which was to he carried Held, that B. was entitled to a taxa tion by an 
on for the benefit of another party) failed ; and order of^ course. IlaHUy, In re, 30 Beav. 620. 
the client agreed to pavthe remaining two-thirds, P., being sued by N. for a debt, compromised 
if it succeeded. The court refused eight years the matter on certain terms, and consented to 
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bill of co.sts of another party, cannot apply for 
Zam/fonl t. JTott. 1 Jac. k Walk. 


costs, and recovered jiidgment. An order was 
afterwards obtained for winding up the company 
under the act, and a petition was then presented 
by the official manager for taxing the solicitor’s 
bill, under the stat. 6 & 7 Yict. c. 73, on the 
ground of excessive charges : — 'Held, that the 
court could not be called upon to examine the 
items of a bill to ascertain their correctness, and 
that an allegation of excessive charges was not 
such a special circumstance as to bring the case 
, within s. 38 of the act. Petition dismissed. 
VarfUj, I)t re,, 20 L. J., Ch. 325. 

Where on transfer of a mortgage the transferee 
has paid the amount claimecl and accepted a 
deed which incites that a certain sum is due to 
the original mortgagee for costs, and contains an 
assignment of that sum as well as of the principal 
and interest, he cannot afterwards obtain an 
order for taxation of the mortgagee’s solicitor’s 
bill. €k>ld, In re, 2t L. T. 9 ; 19 W. K. 343. 

When once a mortgagor has paid the hill of 
costs, he cannot, as between himself and the 
solicitor of the mortgagee, have it taxed, except 
under special circumstances ; but as between 
himself and the mortgagee, he may have it taxed, 
under the third-party clause in 6 & 7 Yict. c, 73, 
s. 38. Ahhott, In re, 4 L. T. 576. 

tSemble, a third party who applies, under s. 38 
of 6 & 7 Yict. c. 73, for taxation of a bill after 
payment, must shew such special circumstances 
as would support an order for taxation on the 
application of the person originally chargeable. 
Dielimn, In re, 26 L. J., Ch. 89 ; 3 Jur. (N.S.) 
29 ; 5 W. R. 108. Hee Ifasseif, In re, 8 Beav. 


a taxation. 

201 . 

A party liable under a bond of indemnity for 
the costs of another, having, on a compromise, 
paid what the solicitor stated to be the amount 
of them, is entitled afterwards to have the 
bill taxed. Balme v. Patn\ Jac. 305 ; 23 R. R. 


Semble. it cannot be made one of the terms of 
the compromise of a suit, that the solicitor’s bill 
should be paid without taxation. Id., Jac. 307 : 
23 R. R. 75. 

An agreement to pay costs is an agreement to 
pay taxed costs, and* a third party paying a 
solicitor's bill of costs, in order to conjpromise a 
suit, stands in the same situation with respect to 


the right of claiming taxation as the solicitor’s 
Vernier. 1 Myl. & K. 212 ; 


•client. Vhicent v 
2 L. J., Oh. 49. 

Order of Course,] — Under ordinary cir- 
cumstances, an order for taxation may be 
obtained as of course by third parties “ liable to 
pay.” Ilrarey, In re, 8 Beav. 338. 

the taxation under s. 38 of the act 6 & 7 
Yict. c. 73, or the “third party liable clause,” 
is by order of course. Stniford, In re, 16 
Beav. 27. 

After payment, an ex parte order for taxation 
is irregular ; and the same rule applies where 
the payment is made by a mortgagee, and the 
taxation is at the instance of the mortgagor, as 
the party ultimately liable to pay. Careio, In re, 
8 Beav. 150 ; 14 L.‘j., Ch. 100. 

In taldiig a transfer of two mortgages, there 
was included in the amount secured on the estate 
a sum for costs incurred by the mortgagor and 
mortgagees on account of the estate : — Held, 
that tlie transferee could not have the bill for 
these costs taxed on an oidinarv summons. For- 
.until; In re, 34 Beav. 140 ; 2 Be U. J. & S. 509 ; 
11 Jur. (N.S.) 615; 12 L, T. 687; 18 W. R. 
•932. 

8emble, that the general jurisdiction of the 
court over a solicitor will not’ be exercised on an 
ordinary summons for taxation. It. 


not taxable as between the party chargeable and Massey, In re, 34 Beav, 463 ; 6 N. 14, 195 ; 34 
the solicitor. Balier, 1% re, 32 Beav. 526 ; 2 N. R. Jj. J., Oh. 402 ; 11 Jur. (N.s.) 504 ; 12 L, T. 519 ; 
151 ; 8 L. T. 566 ; 11 W. R. 792. ' ^ 13 W. 11. 797. Siirith, In re, 32 W. R, 408 ; 

Upon a petition by a mortgagor to tax the bill contra, Bmmon, In re, S W, R. 554. 
of the mortgagee’s solicitor, after payment, the A mortgagor who has paid his mortgagee’s 
mortgagee must be served. Ik ' solicitor s bill may yet tax it, in the same way 

A second mortgagee presented a petition to as the mortgagee might have done. If the latter 
tax the bill of costs of the drst mortgagees’ has, as between the solicitor anil himself, bound 
solicitor, wiiich had been paid out of the produce himself, then the mortgagor cannot tax the bill 
of the sale of the mortgaged estate : — Held, that as against the solicitor, but only in diminution of 
the first mortgagees must be -served with the the amount due to the mortgagee, who must in 
petition. Jmoj), In re, 32'Beay;406. - ' _ that case be before the court. But if the case 

■ ' ' ' is one in wffiich the bill can be taxed by the 

— ~ Special Circumstances.] — On a petition mortgagee as against the solicitor, the mortgagee 
for taxation, under the third-party .clause of the need not be before the court. Balier, In re, 32 
Solicitors "Act,, where 'thef party-, Immediately Beav. 626 ; 2K.R. 151 ; 8 L.T.566 ; IIW. R.792. 
•chargeable has paid the solicitor, and the thin I And see Jem;p, In re, 32 Beav. 406. 
party liable has repaid him, it iStnoYuecsessary to An agreement for the purchase of land, at a 
'prove pressure. price to be fixed by arbitration, contained a 

4 W. R. 805.’'-' " . '' ' clause that a local boar<i should pay all the costs 

’A solicitor to a railway compah-f provisionally of the reference to arbitration. The arbitration 
registered' brought an action:'a^inst;thfe6 of the took place, and the purchase w’^as completed : — 
hmn.agin^' directors, for thhJampuit.pf}'hishill of .Held, that, by taking the usual third-party order 


- . .. . ...... 
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for taxation under s. B8 of the act, the local board 
had precluded themselves from taking any objec- 
tion to the bill of costs, which could not have 
been taken hy the vendors ; and that, though 
Iw the agreement the boai'd were only bound to 
pay reasonable costs, they could not, on taxation, 
object to anything authorised by the vendors as 
niireasonabje. Hollulny anti GodUe, In re^ 58 
L. T. 301. 

The rule that under the third-party clause in 
tlic G (k 7 Viet. c. 73, s. 38, taxation is to be 
made as between the solicitor and person who 
is immediately liable to pay him, is to be taken 
with the exception that a trustee is to be per- 
sonally responsible to the solicitor for the pay- 
ment of items not necessary for the execution 
of the trust, and such items will be disallowed 
on taxation by a third party. Bnnon, In re^ 36 
L. J., Ch. 8d2‘; L. E. *1 Eq. m ; IG L, T. 729 ; 
15 W. B. 1030. 

Therefore the master having, in taxing a paid 
bill of costs at the instance of a cestui que trust, 
disallowed certain items as not chargeable 
against the trust estate : — Held, that though 
such items would have been allowed as between 
the solicitor and his client, the trustee, the court 
would not in that case interfere with the dis- 
cretion of the master. Ib. 

Upon paying olf a mortgage, the bill of tlie 
mortgagees’ solicitor, though objected to, was 
paid in full, the solicitor undertaking “ to 
refund” so much of ‘‘the mortgagees’ laAv 
charges ” as might be “ found to be in excess of 
what they were entitled to receive ” : — Held, 
that the court would enforce the undertaking, 
upon petition, by ordering a taxation, and that 
it was to be as between the mortgagor and 
mortgagees. FLsJter, In 1 8 Beav. 183. 

A mortgagor has not a right to have the 
bills of the mortgagee’s solicitor taxed upon 
different principles from those which would be 
applied to the taxation of the same bill upon the 
petition of the mortgagee. Joneft, In re, 8 Beav. 
479. 

Where a mortgagor seeks the taxation of the 
bill of the mortgagee’s solicitor, it must be 
looked at, not as between tlie mortgagor and 
the solicitor, but as between the solicitor and 
his client, the mortgagee. Barrow, In re, 17 
Beav. 547, 

W., on the 31st of May, 1 865, agreed in writing j 
to take a lease from G-. and T., and to pay their ' 
costs of the agreement and of the lease and 
counterpart, aiid incidental thereto. W, paid 
the bill, and afterwards applied for taxation 
against the solicitors. An order was made to tax 
Ihe bill, “upon the terms of the agreement 
dated the 31st May, 1865”: — Held, that this j 
reference to the agreement was erroneous, for 
that, tlie order must be to tax the bill which W. 
had paid, without anything to limit the bill to 
that which would be the proper bill as between ' 
G. and T. and W. Kewnmn, In re, 3G L. J., Ch. 
84-3 ; L. ll. 2 Ch. 707 ; 17 L. T. 128 ; 15 W. E. 
1180. 

, Beductions.] — Where a solicitor’s bill 

includes charges for services in respect of which 
the third party taxing it is not liable, a corre- 
Si)onding deduction must be made as between 
the solicitor and such third paidy fj’om the' 
amount of the scale fee chargeable upon the 
whole transaction. jYeym, In re, 64 Ij. J., Oh. 
79 ; [1895] 1 Ch. 73 ; 13 E. 85 ; 71 L. T. 716 ; 
43W.E. 68. 


Party Interested.] — A bankrupt who has 
obtained his discharge and who has become 
entitled to the surplus of his estate, all the 
creditors having been paid in full is not entitled, 
under s. 39 of the Solicitors Act, 1843, to obtain 
the taxation of a bill of costs paid by the trustee 
1 171 the bankruptcy. The trustee in bankruptcy 
: does not stand in the position of a trustee for 
! the bankrupt. Leadlhtter and Ilarveij, In re, 

' 48 L. J., Ch. 242 : 10 Ch. D. 888 ; 39 L. T. 286 ; 

27 Wh E. 267-— C.'A. 

An action will not lie by a cestui que trust 
against the solicitor of his trustees for taxation 
of a bill of costs paid by the trustees, the proper 
i*emedy being by a[)plicatiou, under s. 39 of the 
Solicitors Act, 1843. Sjpencer, In re, Spencer v. 
Hart, 51 L, J., Ch. 271 j 45 L. T. 645 ; 30 IV. E. 
296— C. A. Bee Jaelison, In re, Boughfon-Beigh 
V. Bovefhton-Lettfh, 58 L. J., Cli. 387 ; 40 Ch. D. 

495 ; 60 L. T. 589 ; 37 \V. E. 282. 

A cestui que trust cannot obtain an order for 
the separate taxation of a solicitor’s bill, but he 
has the right to attend the taxation of the 
trustees and can raise, as between him. self and tlie 
ti'ustees, the question of retainer. Story, In re, 
Marwiali, Ex parte, 1 L. T. 16 ; 8 Yl , E. 15. 

- — Special Order,] — ^A. B., who claimed some 
pi’operty, conveyed it to trustees, upon trust for 
caiTyin'g on the litigation and payment of the 
costs, &;c. The trustees employed a solicitor, 
and they raised a sum of money upon A. B.’s 
notes, <lrawn for the purpose, which they placed 
in the solicitor's hands. A. B. alone obtained an 
ex parte order for taxation ; it w’as discharged 
for irregularity. Mohhs, Ex parte, 8 Beav. 499. 

On a taxation under s. 39 of the Solicitors 
Act, 1843, or third party interested clause, the 
application is special. Straford, In re, 16 
Beav, 27. 

Parties.] — A trustee is not a proper party 

to a petition presented by a cestui epe trust for 
the delivery and taxation of bills of costs paid 
by a trustee. Mole, In re, 22 L. J., Oh, 455. 

* Whether the taxation, at the instance of a 
cestui que trust, of a bill of costs which has been 
long since settled an<l paid by trustees out of 
a trust fund, ought to take place as against the 
solicitor, or as against the trustees for the purpose 
of justifsnng their , payment, quaere. Grore v. 
Satisonv, 1 Beav. 297. 

After Payment.]-— Where a cestui que 

trust seeks to tax the solicitor’s bill paid by his 
trustee, on the ground of overchai'ge, he must 
allege and prove specific items. Bennett, In re, 

8 Beav. 407 ; 14 L. J., Ob, 403. 

It. is not necessary, where a cestui que trust 
applies for taxation of bills paid by trustees or 
executors, to shew that there are fraudulent over- 
chaj’ges. Biathe, In re, 22 Beav. 438. 

Where a bill of costa against executors con- 
tained charges to a considerable extent beyond 
what would have been allowed them in their 
accounts with, 'the -testator’s estate Held, that 
it was a proj.:)er. case of taxation at the instance 

the persons beneficially interested, after pay- 
ment by 'the -Bklmn, Ex parte, 8 

■ Be a.-6o5 } : 26 L. J., Oh. 89 j 3 Jur, (H.s.) 

29; 5 W. B‘. 168. ‘ ' y -/b 
, Application, by residuary legatee, more than 
twdive ...b^ytuentj for the taxatiott ' ' , 

of a solicitor’s biE retae4 

hotwtthstandiM “^ere^had bqen some agreement . 
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nent had afterwards been made behind the back of Death of Parties. 

>f the legatee, Bees^ In re, 12 Beav. 256. Order against Solicitor’s Eepresentatives.] — 

The bill of trustees w^as delivered on the 27th xn an action on an attorney's bill by liis execu- 
^Tovember, and on the 10th December paid, after tors, the court, before the Solicitors Act, 1843. 
some deductions, by the solicitor of the cestui power to refer the bill for taxation, 

Xue trust, as he alleged, under protest. A peti- tlioueh it contained taxable items. Willh/m- y. 
don for taxation, presented by the cestui que Orifith 10 jI. W. 125 ; 2 B. (x.s.) 281 : 11 
trust in January following, was dismissed with 3XL 

eosts. The general rule is, that a x>aid bill is not g^jt, fop account by the assisrnees of a 

to be referred for taxation, and special circum- bankrupt jianiust the executor of the solicitor to 
stances and grounds are required to take a case the commission, bills of costs, for which the 
out of this rule. JVeate, In re, 10 Beav. 181. executor takes credit, as against the sum due 
Where a solicitors bill has been paid by a bfg testator to the bankrupt’s estate, will, 

trustee, the cestui que trust cannot, after the motion, be referred for taxation. Stejjhera v, 

expiration of twelve months from payment, L. J. (o.s.) Ch. 66. 

obtain a taxation as against the solicitor, court has no authority to order the per- 

although he had no notice of the pa 3 nncnt until g^nal representatives of a deceased solicitor to 
after the twelve^ months had expired, semble. j^ave his costs taxed, even though they are in 
Boiones, hi re, 5 Beav. 425 ; 13 L. J., Ch. 159. possession of the client’s deeds. Turldngton v. 

The lapse of twelve calendar months after iCwrtian, 9 Ir. Eq. R. 44'7. 
payment of a bill of costs precludes taxation The court has no authority, under the 2 Geo. 2, 
under the Solicitors Act. This rule applies where c. 23, to make an order against the pei'sonal 
payment is made by trustees, &c., and the appli- representatives of a deceased solicitor that the 
cation for taxation is made, under the 3Sth section solicitor’s bills of costs shall be taxed. Madde- 
st the 6 & 7 Viet. c. 73, by a party “ liable to Amtwlcl, 3 Myl. &: C. 423 ; 7 L. J., Ch. 

pay.” Manmj, In re, 8 Beav. 458. ‘394 ; 3 Jur. 668. 

Twelve months after payment of a bill of costs ^ solicitor, who was one of the executors of a 
by trustees to their solicitor, it cannot be taxed testator, paid himself out of the assets a bill for 
ux)oii the appimation of their cestui que trust, business done for the testator. Twenty-six years 
Press, In re, 35 Beav. 34. after the death of the testator, anerten vears 

Semble, a^ third party who applies under s. 39 ^fter the death of the solicitor, a decree was 
of the Solicitors Act, 1843, for taxatioiiafter pay- i-i^^ade directing the usual accounts of the testa- 
ment, must shew such special circumstances as ^or’s personal estate. The executor of the 
would support an order on the application of solicitor, in bringing in his accounts under the 
the person originally chargeable. Dichson, In decree, inserted the bill of costs as one of his 
re, 26 L. J., Cii. 89 ; 3 Jur. (3sr.s.) 29 ; 5 W. R. items of discharge : — Held, that although as 
IdS. ... „ , between solicitor and client the bill was no longer 

Quaire, whether the provision in s. 41 of the subject to taxation, yet as against the executor 
Solicitors Act,^ 1843, as to the necessity of the persons beneficially interested were entitled 

shewing special circumstances ” on an appli- -j-o question its amount as an item of discharge, 

cation for taxation of a bill of costs after xjaj’^- X)ut that an order referring it for taxation was 

ment, applies in the case of an application b.y proper, the right course being to direct the 

a cestui que trust under s. 39 for taxation of taxing-master to state wdiether any items objected 
a bill paid by trustees. Ohowne, In re, 52 L. 1. to were fair and proper to be allowed, and to 
75 — ^C. A. what amount. Allen v. Jarris, L. R. 4 Ch. 616 ; 

, , , 21 L. T. 280 ; 17 W. R. 943. 

Order when made.]-— The court will make 

an order for taxation, under the third-party Revivor of Order to Tax,]— A rep i’e^entative of 
clause, contained in s. 39 of the 6 & 7 Viet. c. 73, a person who ]ia<l obtained an order to tax a 
although the petitioners may be actuated by bill can revive it only on an undertaking to pa.y. 
personal feelings to present the petition, and Mnrpliey y, IMlderstmi,^! 

their interest in the matter is very small. , I>au> Where there was a decree with costs against 
6'fm, ih 6 Jiir. (K.S.) 878 ; 2 L. T. 286 ; 8 W. R. three persons, and during the progress of the 
7)54, ^ taxation one of them died, it was held, the master 

Taxation ordered, at the instance of cestuxs was regular in proceeding with the taxation and 
(pie trustent, of a bill ixicurred in respect of a making his certificate, notwithstanding the two 
trust estate by trustees, both bemg now dead; survivors objected that the suit was abated, 
but any balance due. from the solicitor was ^leredytli . Ilnffhes, ^ 
ordered to be paid into court, to a separate Pendingataxation, boththesolicltorandclient 
account, and not to the petitioners, Hallett, In died, the reference was revived, and the taxation 
21 Beav, 250, - continued between the representatives. Whnlley, 

In re, 20 Beav. 576. 

Mortgagee of Client joining ^in Applica- Pending a taxation, ihe solicitor died: — Hold, 

tion — Client^ s Bankruptcy— Submission to Pay.] that his executors might revive the proceeding 
— The mortgagee of monep duetto a client from against their client by an ex parte order, Waiiyh, 
his former solicitors who^ joins in an . appHoation re, 29 Beav. 666 ; 30 L. J., Ch. 796 ; 9 W. 11. 775. 
against the former solicitors, fox* the delivery of ^ client may apply ex parte againist an exccii- 
bills of costs, cash account, aiKl, taxation, ^wiU trix of a solicitor deceased to revive an order 
• not, on the bankruptcy of the client,: be entitled for the taxation of the solicitor’s bill of costs, 
to the order, except upon' joining-with the client AWiolson, In re, 29 Beav. 605 ; 30 L. J., Ch. 



SOLICITOE— Cosfe, 


- ^ I , SEppressioE of MatenS'i xacts.j — luc. iiuc. hj. 

‘4'icitor ooSd these matters, that f 1'^ 

Li'^ client course all material facts must be stated , is ru be 
I>ool, 58 strictly adhered to. lP7«ffrWtow, i« w, l.> 
Beav. 80. See Aid, In re, la h. iM , -f"*' 
irich, In-Te, 54 L. J., Ch. i2 ; 25 Oh. D. 2 , •> 
After b T. 221 ; ■. 32 :’ 5 F. E. 541— G. A. v ^ : : . V’Ov 

• •" Where a client has obtained es parte t!io 
:, 'the common order to tax a solicitor’s bill ot costs 
id no but has allowed the order to die ottt, he cannot 
o- the under s. 87 of the Solicitors Act ot 184.1, obtain 

-f t=snpp^^Snrt^;.“ 
■mnunri,l 

L. T/-250 ; 89 W. R. 5Ho, S. 

Tarlnich, In re, 63 Ij. J., Ch, 

ial Order 503 ; 8 R. 170 ; 70 L, T* 161 : 42 . R. 3*^9- 

A. a'^reed to take a lease and to pa% the 

expensk The lease was prepared by the lessor s 

y of BilLj-- solicitor, who delivered his bill, made out as 
party entitled the lessee. The lessee obtained an order 

)tain it as of on an allegation that be, the 

ns, within one had employed the solicitor, which, being 

iiuu.u , 551101^ special oontrary to the &ct, the order vms discharged. 

Urections as the court may order to be imposed, ^yithout costs, the matter in dilieronce being 
liter the expiration of one month from the yovy small. Tvi re, 10 Beav. 4>i. 

Miverv, but not after verdict, writ of imiiury, parte order for the delivery ot a bill ot 

or payment. In those cases a special order made discharged with costs; the imeganon or 

upon special circumstances, to be proved to the professional employment being demeii by tue 
satisfaction of the court, is required. BucUe^^In gQhcitor. Eldridgc, In re, 12 Beav. 3b7. 
re 5 Beav. 406 ; 13 L. J., Ch. 157 ; 8 Jur. oOo. course for taxation discharged, on 

After the ex]>iration of a month from the ground of the case being misstated upon the 
delivery of a bill of costs, and before the expira- petition for the order. Carven, in re, b Beav. 

don of twelve months, an order of couree may l. J., Ch. 372. . 

be obtained for its taxation. Hollands, (rwgnne, of course for costs, suppressing the 

3 Beav. 124. , ,, fact that a bill of discovery was a cross-bill, was 

Terms of taxation, after the expiration ot one discharged for irregularity. B am v. Eefuiy, U 
mouth from the delivery of the bill. Bromley, jj^av. 435 ; 18 L. J., Ch. 150 ; 13 Jur. ojb, 

Iti rr, 7 Beav. 487 ; 13 L. J.. Ch. 320_. A. client agreed to pay his solicitor three 

An atiphcation to tax a bill within a yeai* of muneas a day, in addition to the usual charges 

its tiollverv should be made by common order, a solicitor, for his travelling and other expenses, 

and not bv special summons, although a payment Pcing of opinion that, under tbe 

mav have been made on account, ^^oodard, common order of taxatioiiy the mastei 
In re, 18 W. R. 37. take the agreement into consideration 

_ , , . that its suppression, in obtaining an cx Petite 

Trustee— Cestui que Trust.] — A. order, was not irregular. .&Y/r, /r, 10 Beav. 

claimed some property, conveyed it to B'tistees, x.. J„ Ch. 277. 

upon trust for carrying on the litigation ana o^^er of course for taxation discharged on the 
payment of the costs, The trustees employed supimession of an allegeil previous 

a solicitor, and they raised a sum of money upon ®^xg^cnce to arbitration, though the fact vvas 
A. B.’s notes, drawn for the purpose, which tney disputed. Be Feuckhres v. Bmoes, 11 Beav. 4b. 
placet! in the solicitor s hands. A. B. itione for taxation, made upon affidavit ; ot 

obtained an ex parte ortler for taxation^ It was discharged with costs; the petition 

discharged for irregularity. JIohb.% iw; Farte,_ misrepresented the case, and the real 

8 Beav, 499. facts ’being found net ^ to warrant the order. 

Notice.]— An order ■^T’B^7mptovS”''a'a7uoitor in the matter of a 

for taxation may be niade inc)rtira"e ind'thoro was a dispute between them 

either of the two first classes ot cases ^ liable for the costs of 

hy « & 7 Viet, c 7| s : 7. OM, I,^ iSrpioceedtogs taken in the name of a third 

Fh. 5d> ; 14 B. J., ^ l^nPh 57fn ptrrtv. A. B. obtained ex parte at the rolls an 

The, decision ni Gamhell, h fp,. taxation. He stated, however, the 

ill which it was held that J" mortgage transaction alone, and suppressed the 

taxation of bills in other Matters. It was discharged on the grouno 

provided for by s. 37 of 6 4: 7 Vic . do not Waller, A «, 14 Beav. p7 

S-!Si‘SrFrSss Si 

•_ wusent to an order of coutfie. r«ylm, In i ,.16 Mtw^ 'is; and B., A.’ 

> ^ y''i. - M i i ' ' •' V-S ’ '''ii' '‘t'l’' 

, , / ■ i...**''! h ' Jilii.i . .it iii., V .',1* , ' 


after his client’s death were disallowed upon 
taxation, notwithstamling that the 
not and dltl not know of the death of h 
when the costs were ineurretl. Fool v. . 

L. J., ?. 67 ; 61 L. T. 401, 

Action by Solicitor's Eepresentatives.] ^ 
an order for the taxation of a solicitors bill, 
staviu '2 in’occediiiirs at law till the report. 



SOLICITOR— Costs 


A summons taken out to tax a bill paid 
eight yeai’s ago is not the proper course ; a 
person wishing to tax such a bill m us shew a 
special case and proceed by petition. 1} oodf/rd, 
In re, 17 W. R. 1006. 

An order for the taxation of the costs of con- 
Yeyanccs under s. 83 of the Lands Clauses Con- 
solidation Act, 1845, cannot be obtained where 
the costs have been paid. Such an ordei’ for 
taxation cannot be sustained as an order of course 
under the Attornevs Act. SonierTWe, E.v parte, 
S, E. Ah/., Li re, 52 L. J., Ch. 438 ; 23 Ch. D. 167 ; 
48 L. T. 41G : 31 W. R. 518. 

Order for taxation of a solicitor’s bill under 
the circumstances, after a setTdement, ui)on the 
common petition, without stating the objection- 
able items. Jomm wPotcijs, 10 L. J., Ex. Eq. 40. 

Retainer of Amount.]— Application for 

taxation of a solicitor’s bill of ct>sts, on ^ the 


SOLICITOE— 


TMrd Party Interested — Sect. 39.]- 
coi. loCie. 



Settlement of Action— Costs agreed,] — Where 
an action was settled on terms, one of which 
■was that the deferidatit should pay the phiintiif's 
■costs, which were aereed at 4r>/.. the defeialant 
is not entitled to the common order for taxation. 
Ihnhevt and Crowe. In /y/. 13 R. 4-12; 71 L. T. 
748 . 

After Order in Action.] — A., the next friend 
of infants in. a suit, employed B. as solicitor 
therein and in other tnatters. An order was 
made, in the suit, for tlie taxation and payment 
to B. of his costs of suit. Before this land been 
done, A. obtained, ex parte, nn order to tax .B.'s 
bill in all tlie matters in which he had been 
■employed for A. : — Held, tliat the order was 
regular. Flnlwr, In ?r, 2U Beav. Ih8. 

After Action on Bill.]— A solicitor delivered a 
bill of costs with a cash account at the foot, 
which shewed a balance due to him larger than 
tbe^ amount of the bill, and then brought an 
.action for the whole amount ; — .field, tliaty under 
the circumstances, the common cnxler to tax was 
improper, .and that a special application must 
be made. YctU. In re, 3 X. K. 598 ; 33 Bea?. 

Bseless Proceedings.] — Where a defendant 
■obtains an order to tax on the usual undertaking 
he will not be allowed to dispute his liability on 
the ground that the tN'ork done was iiselcss. 
Walker v. Rotjern, 5 .'L. J., Ex. 249. 

Reckless Proceedings.] — A client pi’esented a 
special petition for the taxation of his solicitor’.s 
bill, com|.)ln,iiiing that he had taken reckless 
proceedings, and praying that the costs of them 
might be wholly disallowed on taxation. A 
special petition was held to be unnecessary, and 
the petitioner was ordered to pay the costs of it. 
Athumn.^ In /v-.', 26 Beav. 15.1. 

Payment of Balance.] — Special applications 
for delivery and taxation of a bill, and for pay- 
ment over to the applicant of the balance of the 
cash account, must bo made by summons, and 
not bv petition. Rdmonds^ In n\ 25 L. T. 152 ; 
19 R. 1048. 

Special Agreement — If on-professional Work.] 
— Where an agreement has been made for the 
remuneration of a solicitor, and the solicitor; 
idleges that the remuneration was for non- 
};>rofessionai work, the person chargeable cannot 
■Cibtain the ex parte order for thc^ delivery and, 
taxation of the bill of costs. The Solicitors’ 
Remuneration Act, 1881, s. 8, has made , no 
•ditference in the practice in this respect. IndeW' 
udek, In re, 54 L, J., Ch. 72 ; 25 Ch. D. 279 * 50 
^ L. T. 221 ; 32 W. R. 341—0. A. / ' ' ' 

Agency Charges.] — The taxation of the 

T>iil of costs of the agent of a solicitor, upon the 
■footing of a special agreement requiring the' 
master to depart from the ordinary rides of 
taxation, cannot be obtained upon petition^; 
Smith, In re, 4 Beav. 3P9. , , ! • 

’Messrs. S., solidt'ors, promised," by letfeiV-fei 
•conduct the professional buvsiness in which '.Tr 
might be concerned, “ personally or otherwise,^’- 
xtpon the terms of receiving agency charges. F. 
was a solicitor, but he had omitted to take oiit; 
his certificate. At that time he was interested 


'See supra, in a suit which he had procured to be instituted 
against himself, for the purpose of administering 
„ the estate of a testatrix, whose executor ho was, 

and in whose estate he wms beneficially interested. 

Upon the completion of this busirmss, Messrs. 8. 
obtained the whole of the money belcmging 
dei.enda.nt F. out of court; they repudiated the letter, 

’ insisted upon their right to costs as 

; / 1 L. T. between solicitor and client : they also refuse<l 
all account.s, and nevei* delivered any bill of 
Upon a bill by F, : — Held, lliat tlie 
’ -Y-il iVn letter;- was a valid agreement; that Messrs. S. 

’ J]" * ^ , were not entitled to higher cliarges because .F. 

\^'unnent ■ uneertifieate<l : that his }>eing uucertifi- 
V 1 * cated was immaterial, as such an agreement 
otaxB's made with any client; that the 

hVl l e*-'^ transaction was such that it could not be 
taxed under the common order; and that it- 
^ was necessary to file a bill and abandon the 

common oriler which liad been obtained for 
hlivered a taxation : and a reference was direetctl to t he 
the foot, taxing-master to tax the bill of costs as between 
vtmr than pi'hicipal and agent. Foie^ v. Smith, 20 L. J., 
muarht an 1^1^- 11^1* 

haty under ^ ^ country solicitor agai-nst 

0 tax was 1^^^ town .agents for an account of cash trans- 
tion " must factions between them . — Held, that a,s the account 
; 33 Beav. might have been obtained under the common 

order for taxation, the bill must be dismissed. 
lia r vet/ Y. 3Ia j/hew 2 A¥. R. 128. 
defeiulant In general, a solicitor cannot obtain the 
idertaking taxation of his agent’s costs without bringing 
ability <.ui the amount into court ; but, under special circum- 
LS useless, stances, that condition will be dispensed with or 
the amount limited. Smith, In re, 4 Beav. 309. 

An order for the taxation of an agent's bill 
’esented a cannot be obtained as of course by a solicitor, 
nor can the I'ule for bringing the amount of tlie 

1 TOkless agent’s bill into court upon such application be 
s ot thern dispensed with, except under s^jcciai circuin- 
:ation. A stances. Lees y. Fattall, 2 Mvi. A K. 284; 4 

ssary, and L. j__ Ch. 124. 

:osts or it. y solicitor cannot obtain the taxation o£ his 
agent’s bill without bringing the amount into 
>plic'itk)ns (- hristian, Turn. A R. 32-L 

ice^o/^Se Bill withdrawn.] — Where solicit«ws 

nons oTul fii’st bill wfiiich was afterwards wMi- 

L T *152- clients should, instead of obtainnfig 

’ the common order to tax, obtain a R[lecial 
order on petition raising the question asgto tlie 
al Work.] of the solicitors to withdraw thefi* bill, 

le for the Ihonqmn, In re, 55 L. J„ Ch. 138 ; BO Ch. D. 

3 solicitor; 5 oB L. T. 479 ; B4 MR R. 112— C. A. 
for non- 

)le cannot Waiver of Irregularity.] — Order for^. taxing 
liverv and, ^ costs, entitled in the cause, if mitainefl 

Solicitors’ party to the cause, regular under the 

made no ^’eneral jurisdiction. But a person not a party 
;t. Inder- m the cause, must apply ex parte under the 
). 279 * 50 statute 2 Geo. 2, c. 25, s. 22. Buch an iiTeguhirity < . 

^ would be waived by proceeding under the order. - 

Bu/uoIy, Biff uol, 11 Ves. 328. , 

.on of the ' Held, distinguishing- Bpxdi^In rei^S Beav. ■ 
upon the 124); Lmo mid Gould, In Ml Beav. 481), 
liririg the Wdvell, In m. (22 Beav. 634), Mc\ Tatts, In re 
■ rules of Beav, '41^, ; that under the circumstances, 
petition, there being-., nothing-' more to come, to the solici- 
■ tor, and the only ' question between the parties 
letter, to being whether he' had been exactly paid or over- 
which F, paid, there was no irregularity in” obtaining the 
therwise/" common qi*d,er' to’ tax,;— Held, ',by the court -v-V ' 
arges. F, ^appeal, that, after the fetter of the .clients ‘ 
take out hlkimlng.te^ intemtion'to ilisiputa the other bills,- < 

iTjfiPirAs+Pifl .Tirt vMId dbmf»f-jnTTi Anulrl bAfa.r-ATi frv /vAi-nmnu , . ^ ' 








he taxation, of a solicitor’s bill of 
aunot dispute his retainer to the 
le whole of the biU, though he may 
pect of particular items in the bill, 

3 being to require the client on his. 
for the order to make an admission 
liner ; but where a solicitor obtains 
been I the common ex parte order the client is not 
for bound by the alleejatibn of retainer contained 

^ and consequently may 

1 every item in the bid ■ oh the 'ground: oh ^ 

’ *"ig been no: retainer. : C 

i obiection to the common order when obtained : 
by a solicitor that he Iniew that the clients, 
•enort disputed his retainer as t o the whole bill. 

• • lu re, 56 L. J.. Ch. 720 ; 36 Ch. D. 105 ; 5/ k. 1. 

; 35 W. E. 649. . V V 

An isolated transaction is the proper sub] ect 
of a separate bill of costs, and, on the taxation of 
such a bill together with others, the client cannot 
_ __ ■’* ’ ■> the retainer unless the order for taxation 

biU of costs has been obtained ex Aciw*’®'? f 4’ W R ^ 

’• ’ ■ 0 -eit.oii 8 E. 2/4 ; 71 L. 1. bO; 42 W'. E. -i/o 

A person who signs an authority for the use* 
the court will of his name as next friend to an infant, becomes- 
further than to decide prima facie liable to pay the infant s soli 

"bill of costs, as well as those ot the other side,. 
If for any cause he disputes this liability, the- 
..ddlb'-r may nevertheless obtain the common 
7 the cmiit. Gm/a v. ^^der for taxkion against him witlmut meidipnm^^ 

L J. Ch. 98. * that fact, for the defence cannot be raised in the- 

for taxation cannot be process of taxation, but requires inde|^ndent 
special order, upon proceedings to betaken to entorce it, 

’ ' " Oro'ce ?'c, 19 W. E. 578. , 

Where a judge at chambers, m the exercise ot 
his discretion in referring an attoiiiey’s bill for 

1 Q ^vith others, taxation, reserves to the client liberty to question 

the extent of their the retainer and restraining the attorney from 
I the expenses of an bringing an action upon the bill pending the 
parliament. T., who reference, the court will not intertere mthout 
le matter, brought an strong ground for so doing. Pj/ne, 'ui re, o C. E. 


order to tax the one bill only. Ward, In re, 
65 L. J..Ch.595 ; [1896] 2 Cli.31 ; 74 L.T.567 ; 
44 W. 11. 484— C. A, _ , . , 

An irregular order for taxation may be 'waived, 
but it must be done in some clear and unequi- 
vocal manner. 2XaeUrlU, Ifi 11 Beav. 42. 

A client, on a special petition, obtaine ’ 
order for taxation. The taxation having 
completed, the client pi'esented a petition 
the consequential directions. -i 

objected, that the common 
been sufficient, and he as]"" 
those of a common order , 

tion came too late. Hair, In. re, 11 Beav. 9b. 

On petition to confirm 
after reference to tax 
too late to 


The solicitor then in tlie petition, 
... order would have 
iked the costs beyond hayiiii 
—Held, that the objec- 


the master’s r 
__ a bill of costs, it is 
object that the petition to tax 26 
oiiffiit not to have been a special one. Cojr., JH 
parte, 17 L. J., Ch. 247. 

Application to Discharge for Irregularity.] dispute 
— ^\Vhere the common ore — 

a solicitor’s b.*.. ..... 

parte, and the solicitor applies to, dischaiy, 
the ground that the order ought to have been 
obtained on special application, 
not enter into tiie merits, f .."Eke: 
on the regularity of the order, and will not, even 
if the facts warrant it, then make a special order 
for taxation : such order must be the subject of | solicitor 
another application I 
Taylor, I Beav. 123 ; 8 
An order of course 
supported on merits as a ^ 
the occasion of a motion to discharge it. 
y. Sansom, I Beav. 207. 



SOLICITOR— Cosfs. 




SOLICITOR— Coste 


to be made at chambers. Bassett y. Gihlett^ 2 
D. P. C. 650. 

Bills of costs Avill be ordered to be taxed upon 
petition, and a bill is not necessary, unless it be 
to set aside securities obtained from the client, 
HamilUm y. JBreioi<ter, 2 Moil. 407. 


Order to Stay pending Taxation.] — A railway 
company was ordered to be wound up. A claim 
was made before the master, but not prosecuted. 
One contributory agreed to pay all debts proved 
before the master, and thereupon an order was 
made to stay all proceedings under the winding- 
u}) order. In the same matter two solicitors 
obtained an order for the taxation and payment 
of their bills of costs. The taxation was com- 
menced, and had not concluded when the order 
to stay proceedings was made : — Held, that the 
solicitors were entitled to proceed with the taxa- 
tion of their bills of costs. Cliff on, parte, 
JDoter, Beal^ and Cinque Ports Bi/., In re. 24 
L. J., Ch. S3 ; 3 W. E. 8. 


Jurisdiction of Master.] — The master has no the solicitor. 2Iasseya7idCare'ij^In-ref>H'L. J.,Cl'i. 
power to inquire into the fact whether the business 705 ; 26 Ch. D. 459 ; 51 L. T. 390 ; 32 W. K. 1008 
charged for was agreed to be done for costs out of — C. A. 

pocket. Brans y. Taijlor. 2 D. P. G. 349. Where there appears to be negligence or ignor- 

ance of the law on the part of an attorney, which 

"WTien Costs Unnecessary.] — A solicitor creates unnecessary costs, the court will order the 

inserted an inaccurate statement in the particu- costs to be disallowed on taxation, without pre- 
lars of a sale, which he attempted to cover by a judicing his right to bring an action for them, 
condition. An intending purchaser refused to Cllf n. Prosser, Hi. 

complete on discovering the inaccuracy, but But the master had no jurisdiction to disallow 
coiinseladvised the vendor’s solicitor that the con- items on the ground that, in respect of the 
dition in question bound the purchaser, and business to which they refer, the attorney was 
advised a summons under the Vendor and Pur- guilty of negligence. Match ett^. Parlies, 9 M. & 
chaser Act, which was accordingly taken out ; the W. 767 ; 1 13 . (N.s.) 924 ; 11 L. J., Ex. 287. S. P., 
chief clerk and court of first instance agreed with The Papa de Hossle, 3 P. D. 160; 27 W. B. 367. 
counsel, but the court of appeal reversed their 

decision, and held that the said condition could Compromise.] — On a reference for taxation 

not get rid of the positive statements in the par- the taxing-master has no jurisdiction to judge of 
ticulars, so that the purchaser could not be com- the jiropriety of a compromise entered into on 
X)elled to complete. In the taxation of the vendor’s behalf of the client, which the client has taken no 
costs as between him and the solicitor, the taxing- proceedings to impeach. Catlrn, In re, IS Beav. 
master disallowed the solicitor his costs in 511. 
connection with the abortive attemj)t at a sale 

and with the summons, and the court affirmed his General Account.] — Under the common 

disallowance. A"., In re, 54 L. T. 634. order for taxing a solicitor’s bill, the master is 

A solicitor employed in the sale of an estate bound to take a general account of receipts and 
knew that the title deeds were in the possession payments by the solicitor, as agent to the client, 
of an adverse party ; he, however, proceeded to Mussel v. Buchanan, 9 Sim, 167 ; 7 L. J., Ch..210 ; 
prepare and obtain the execution of , the convey- 2 Jur. 610. 

ance and memorial. The sale went off in conse- The direction in the common order to tax a 
quence of the absence of the title deeds. He was solicitor’s bill that he should give credit for all 
disallowed, the costs of the proceeding, and, the sums of money by him received of or on account 
deed being a cloud on the title, he was also of the client must be read as included and con fined 
ordered to deliver it without being paid the costs to ail moneys which the solicitor in his character 
thereof. Potts v. Button, 8 Beav. 493. of solicitor or agent of the client has received for 

An order was made for the division and transfer or on account of, or is legally or eipiitably liable 
of a fund in coui't, but before it could be com- to pay over to such client, and against which, if 
pleted the fund became altered,' and the solicitor sued for by the client, the solicitor could set off 
presented a petition for a similar object — Heldj his costs when taxed. Le Brasseur and Oaldeij, 
that it could not be considered as unnecessary, it In re, Terrell, Er parte, 65 L. J., Gh. 763 : [1896] 
appearing that the solicitor using his best exer- .2 Ch. 487 ; 74 L. T. 717 ; 45 W. B. 87 — 0. A. 
tions wns unable to act on the first .order, by If the client should be a barrister, and fees be 
reason of a difficulty as to the legacy duty ; the owing to him in respect of a matter upon viiich 
• solicitor was therefore allowed , the' costs 'upon he has been retained by the solicitor, the solicitor 
taxation. Bedson,In re, 9 Beav. 187 ; luH. J.; Ch. would not, under the direction in question, Iiave 
189 ; 10 Jur. 213. ' , • . ’ to give credit for any moneys which he might 

Costs of proceedings in a cause',, after the.object have received from his client in the matter upon 
of it had, with the knowledge ‘of ‘'the;’;solicitdr,,- vvhich the barrister was retained, and not 
been otherwise obtained, not' to be allowed 'Ion. a allocated by such client to the purpose of paying 
’ ■ taxation between' solicitor ', aiicT clieril, ' except the barrister’s fees, such fees not being recover- 
under special eircumstanc-es. Lmgfr^fiy.MulMy, able in an action by the banister either from the 
S Joi Lat, 97.” / \ ' '' ^ V * V solicitor or the lay client. Ih. 
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ITruler the common order for taxing a solicitor s oi 
bill, the mastur ought to tahe an account of sums li 
received, bv the solicitor for his client, in the 
character of solicitor, and which are connected n; 
with the items of the bill. But the master ought , n 
not to take under tliat order a general account a" 
between the parties : and eunseqnently tiie a; 
decision to the contrary in Uimd v. Buchmtun 
(9 Sim. 167, 1 75) was erroneous. Cooiyer v. Jbioart^ t) 
15 Sira. 5()4 ; 2 Bh. B62 ; 16 L. J., Oh. 417. ^ ^ a 

An account of all the dealings and pecuniai^'^t c 
transactions of a solicitor not connected with the d 
])ills of costs, cannot be obtained upon a petition r 
for the taxation of costs, the account directed on 4 
petition being limited to moneys paid or 
appro] )riatcd towards satisfaction of the bills. 
.SV/^/Y7p/;M-c,4BeaY.:m ^ ^ 

Where the taxiii g-master has received no special ^ 
directions from the court in regard to pajnnents 
nnadeVjy a client to his solicitor, it is his duty to | 
confine himself to simple payments ]>laiidy [iroved 
to have been made on account of the bill of costs. 

In TC, 9 Beav. 182 ; 15 L. J., Ch. 25b. ^ 

Under the common order for the taxation of ^ 
costs, the master is not authorised to take an 
account of pecuniary matters between the parties 
w’hich are foreign to the bill of costs ; but secus, ^ 
w'here monevs are paid by the client on account ‘ 
of the biirof costs, or where, by agreememt 
between the solicitor and client, the moneys which 
come to the bands of the solicitor are^ to be 
applicable to the payment of the bill of costs. 
Jo 7 Wf! V. JanuySf 1 Beav. 507 ; 3 Jur. 310. 

The court has no jurisdiction, in directing the 
taxation of a solicitors bill of costs, to order any ; 
account of dealings between the parties, in which ^ 
the solicitor did not act as such,^ even though the , 
latter has given credit for such items in the bill 
of costs. Suetfd v. ComHuj, 8 .Ir. Eq. R. 469, 

A bill of costs, nearly the whole of which had 
been paid, contained items imcoiiiiecteil with 
professional employment, as for a horse, &:c. . 
Held, that the solicitor ought, in taxation, to have 
credit for such items (if due), although they had 
not become due to him in the character of solici- 
tor. Waring v. Williams, 2 Beav. 1. 

Tinder an order to tax, the master may take an 
’ account of the receipts of the solicitor on account 
of interest received by him : but he cannot charge 
him with the profits made from moneys of his 
clients in his hands. Saurg, In re, 13 Beav. 424. 


omdit to be taxCil as in case of agency. Deere v. 
llohbmiu 7 Hare, 283 ; 19 L. J., Ch. 4d5. 

The usual order for taxation empow'eis the 
master to examine the solicitor as to what 
monev he had received only ; but, upon pro]»er 
affidavits, the court will order him to be examined 
as to his disbursements. Anon., Mos. 331. 

Special direction given on an order for taxation, 
that if the solicitor should be unable to establish 
any of the charges by reason of the death ot ins 
clerk or the absence of the books and ])apcrs 
delivered to the client, the taxing-master should 
report specially thereon. irc/7t.sp In re, i beav. 
491. ■■ . .* 


Cross-examination.] — A solicitor may be cross- 
examined on an affidavit made by him in support 
of a bill of costs under an order for taxation, and 
it is the duty of the examiners to take such 
examination. Dhix, Argles and Ita}vVen-'<, I}i 7e, 
4*4 L. J., Gh. 375. _ 

On a taxation between solicitor and client, tiie 
master after perusing an affidavit of the solicitor 
and an affidavit of the client denying 
refused to allow the solicitor to submit an affidavit 
in reply, or to cross-examine the client Held, 
that under such circumstances, the master should 
allow further evidence, and should take viva voce 
evidence under the powers given him by ^Ord, 
LXV r 27, sub-r. 26. IDmicn, Ex lyarte, Arum, 
J/A m 35 W. R. 546. 


Special Contract.]— Upon a petition for , 

taxation, the court has no jurisdiction to deter- 
mine the construction of a disputed special con- 
tract as to costs. Thonepson, In re, 8 Beav. 237 ; 
14 L. J., Ch. 137 ; 9 Jur, 169. 

Affidavits.]— Upon a motion to tax a bill the 
court will not take notice of its contents, unless 
verified by affidavit, or the rule has beeii drawm 
u]) on reading the bill. In re, IS L. J.» 

Q.B. 17; 7 Jur. 1133. 

In a proceeding by summons for taxation, 
it is not necessary to specify palpable over- 
charges by affidavit. Brady, In re, 15 \V. ii. 

632 ." ' . ■ 

If. in the judirment of the taxing-master, there 
be ground to suspect that an arrangement lias 
been made betw’^een solicitors in the^ cause, by 
wiiich a portion of the profits of the bill of costs- 
is to be paid to another, it is in the discretion of 
the taxing-master to require affidavits from the 
solicitoi’s as evidence of the facts ; and, if such, 
an arrangement should appear, the bills of costs 


Irregularity — ^Waiver.] — An order for taxation 
w^as to be void, unless the master matle his report 
in a fortnight, or certified that further time wns 
necessary. The time elapsed without such 
certificate, and the parties afterwards attemlecl 
several times before the master without object- 
ing Held, that the irregularity had been 
W’aived, and an order wars made for the master 
to proceed in the taxation. Field, In 7'e, 16 
Beav. 593. 

On the 21st July the master proceeded ex paite 
I in a taxation in the absence of the client, wdu) 

1 had not been served with a warrant to proceed 
1 on that dav. A warrant wns afterwards servetl 
j for the 3lit July, subscribed ‘Ho complete the 
taxation.’ The client did not attend ; but the 
master, being informed of the former irregularity, 
re-taxed so much of the bills as had been taxed 
on the 21st Held, that the client, not having 
attended the w'arrant of the 31st, could not set 
up the irregularity of the 21st. Mourihjan, In 
re, 11 Beav, 48. 

Non-appearance— Effect of,]— Where an order 
is made at the instance of a solicitor for taxation 
of his bill the client not appearing to oppose Hie 
summons, the latter cannot subsequently object 
that the items in the bill are not taxable. John- 
son, In 1% 1 Jur. (N.s.) 1140 ; 4 W. R. 89. 

A party does not attend a taxation by writing 
' letters to the taxing-master. Upperton, In re, 
30 W. R. 840, 


Party in Contempt.] — A party to whom costs 
are- awarded may proceed in the taxatioii, not- 
withstanding he may be in contempt. Beieton 
y, Beat; 67v _ ^ ^ 

Omitting to Tax,]^ — ^Action on an attorney s 
biB. Verdict for the plaintiff, subject to taxation 
of the bill within the first five days of the ensuing 
term.' The' defendant having omitted to tax the 
I bill within . that time Held, that the plaintiff 
! was entitled to judgment, and tax his. costs. 
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constituted I")., in substance, an a^ent for B- and Fart of Bill.] — Under the Solicitors Act, 1843, 
C\, and that the sei)arate bills of \*osts of B. and the court has no power to direct that one item 
of C. and D. were properly taxed as a joint bill, or one branch of a bill of costs delivered shall 
and that all such costs as would not have been be taken and remitted to the taxing-master for 
allowed in a case of aavncy were properly dis- examination. But, apart from the terms of the 
allowed. Deere v. B.ohumm. 7 Hare, 283; 19 statute, the court has jurisdiction to direct tliat 
L. J., Ch. 405. ' part of a bill should be taxed, where the cir- 

Wiiere a solicitor has been retained for and cunistances make it right that such jurisdiction 
undertaken a particular business, his bill of costs shoukl be exercised, upon such terms as would 
foi’ carrying that business through to its conclusion prevent any injustice being done. ^ bturj^r v. 
is but one bill. Stolief; v. Trumper, '2 k, *7/'>7/7?.syw IF 60 L. J., Ch. 31 ; lo App. 

232 : 3 W. B. 503, 615. ' " 1 Cas. 203 ; 62 L. T. 710 ; 38 W. R. 756— H. L. (K.) 

An assignee of costs cannot obtain an order of | Where an action was brought to recover an 
course to"^tax one bill of costs out of seveml, attorney’s bill for several distinct businesses, as 
even if that bill only has been assigned to to some part of which the client disputed his 
iiim. An order to tax one bill out of several liability on account of the negligence of the 
alone can only be obtained by means of a special attorney, but the other part was not disputed ; 
application. '^Ward, In re. 54 L. J., Cli. 508 ; 28 the court lefiised to order the master to tax the 
Ch. 1). 719 ; 33 W. K. 783.' ' disputed part of the bill separately from the 

A solicitor delivered on the same day a cash rest, a judge’s order to tax having been before 
account accompanied by seven bills of costs, obtained on the usual terms. Janes v. Roberts^ 
amounting in aU to 260/., in respect of whicli he 2 D. P. C. 656 ; 4 Tyr, 310. 
received 210/. on account, leaving a balance of j 

50/. due to him. The solicitor afterwards wrote Items barred by Statute of Limitations, j — 
statins that lie did not intend to claim jiayraent The plaintifl! being dissatisfied with his solicitor 
of this balance. The clients then obtained an (the defendant), instructed other solicirors, and 
order of course to tax one of the bills delivered, signed in 1888 a document by which he authorised 
Their solicitor subsequently wrote to the solicitor and requested the new solicitors to obtain and 
saying that the other bills were agreed to, and receive from the defendant all deeds aiul other 
there was not any dispute with regard to them : documents belonging to the ].)iaintifE in the 
—Held, that the “seven bills w’ere separate bills, possession, custody, or power of the defendant 
and not one bill for the purposes of taxation, as the plaintifi's solicitor, and also to obtain and 
and the client had a right to tax any one of receive from the defendant an account of his 
them. Ward. Li re, 65 ' L. J., Ch. 595: [1896] dealings and transactions with the plaintiifs 
2 Ch. 31 ; 74 L. T. 567 ; 44 W.' R. 484— C. A. j land, icc., ‘‘since he wms appointed my solicitor 
A client, who had employed a solicitor in many years ago, or for such other period as 
several matters, obtained an order of course for you may think fit.” And the plaintiff thereby 
the taxation of the costs of one matter only, authorised and requested the defeiidaiit to deliver 
with the direction that, on payment, the solicitor up to the new solicitors all such deeds, Ac., and 
should deliver all the papeis belonging to the such account as aforesaid. The now solicitors 
client. It was discharged with costs for irregu- wrote to the defendant, sending him a dupli^-ate 
larity. Holland, v. Gw pine. 8 Beav. 124. of this document, and requesting him to comply 

♦Solicitor employed in a suit, and a prosecution with it. On the 4th of duly the plaintiff issue<l 
arising thereout, ‘'delivered two bills. The sur- an originating summons against the defendant, 
viving plaintiffs obtained an order for the taxa- asking for the delivery and taxation of the 
' t ion of the bills, submitting to pay what was due. defendant’s bill of costs and the delivery up of 
On the taxation of their said bills before the tax- deeds, Ac., and not containing any submission 
iug-master, they disputed their retainer in the by the plaintiff to pay wdiat should be found due 
prosecution. The master having completed the on the taxation. On the 31st of July an order 
taxation, they presented a petition piuyirig that was made for the delivery to the plaintiff by the 


ft 


petition was dismissed with" costs. Sjjrin</all, or solicitor for the applicant,” for a reference to 
In re, 8 Beav. 63 : 14 L. J.. Ch. 12. ' the^ taxing-master to tax “the said bill,” and for 

A solicitor delivered four bills,' the last of payment of the sum certified to be due from 
^^']uch and the cash account shewed upon the the plaintiff to the defendant, or the defendant 
wdiole a large balance due to him. He brought to the plaintiff. Liberty was given to the plaintiff 
an action to recover the balance, whereupon the to pay into court 3o0Z,, and upon doing so his 
client obtained an order of course to tax the last documents were to be given up to him by the 
bill and to stay the action in the meantime, defendant, and the defendant’s hen was to attach 
The order was held irregular, and was discharged to fhe sum paid iu. On the taxation of the bill 
with costs. Yetis, In re, 33 Beav. 412 ; 3 N. R. delivered Under this order the taxing-master 

struck out certain items (without considering 
' a solicitor claimed five bills of costs against their, propriety) on . the ground that, having 
his client. The client obtained an order of regard, to, -their dates, they were barred by the 
<-oiirse to tax two only. It was discharged with , Statute of Limitations. On a summons, to review ■ 
costs. X/nr, /«. re, 21 Beav. 481. ' ,the: taxation Held, that the object of the 

An order for taxation of two out of four bills order of the Blst-of duly was to ascertain the 
of costs, and the delivery up of the papers, dis- amount.' pf, , the , cost^, for which the <lefen<lant 
charged, but without costs, the .solicitor having/had ■ a''..jdehp'ancl 'thaL, it was the duty of the 
attended the master without having objected, taxing-master 'tp' ta;X:uH the items of the bill, 
and not haying applied to discharge the order without regard \ to \the.- Statute of Limitations. ^ - ■; 
until six wepks after notice of It. Wavdl,Xnte^ 

22Beay*634. ,yd . ~ i ^ ^ \ d/; ^ 

‘ ;; ’r; ' ' 
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Where a client has obtained the common order 
for taxation of the bill of costs of a solicitor 
which contains a submission to pay what should 
appear to be due on the taxation, the taxing- 
master is right in taxing statute-barred items, 
and the client is bound under his {submission to 
pay such items when taxed. A client desiring 
to raise the question of the Statute of Limitations 
in respect of any items in a bill of costs should 
obtain a special order. 2Iarffetts^ Iti 65 L. J., 
Ch. 179 ; [1896] 2 Ch. 263 ; 71 L. T. 309 ; 11 
W. E. 462. 


Costs.]— The court, though it refuses the money found due from the solicitor to be paid 
petition for taxation (loes not always give the to the cestuis quo trustcnt, for the solicitor would 
costs. Tluunpf^oit^ hi re^ 8 Beav. 237 ; 14 L. J., have no indemnity against a breach of trust. 
Ch. 137 ; 9 Jur. 169. Hallett, In re, 21 Beav. 251). 

A special petition was presented for the taxa- An order was made for taxation, nominally, 
tion of two bills ; it succeeded only as to one, on the petition and undertaking of A. and others, 
as to which the order might have been obtained The certificate was made ten years after, and an 
as of course. The petitioner was ordered to pay order was then made on A. to pay. A. applied, 
all the costs. iAir.r?.u<?ZLv. 8 Beav. 121. to discharge the order for payment, shewing 

^Vhere an order for taxation had been obtained that the order had been obtained without his 
as of course, for which a special, application anthority, and during his absence from England : 
ought to have been made, the Lord Chancellor — Held, that while the order for taxation stood, 
discharged the order with costs. HarrinY. Starts the order for payment was regular, Thompmn^ 
4 Myl. A C. 2G1. In ri% 25 Beav. 216. 

A client presented a special petition for the 

taxation of his solicitor’s bill, complaining that Execution — Service of Order and Cer- 

he had taken reckless proceedings, aud praying tificate.] — A. obtained a common order for 
that the costs of them might be wholly dis- taxation of the costs of his former solicitor, B., 
allowed on taxation. A sspecial petition was held the order directing payment by A, to B. of the 
to be unnecessary, and the petitioner was ordered amount of the taxed costs within twenty-one 
to pay the costs of it. Athlnson, In re^ 26 Beav. days after the service of the order and of the 
151. certificate of taxation. The order and certificate 

A solicitor ordered to pay the costs of a special were served, not on A. personally, but on the 
petition rendered necessary by his refusal to con- solicitor then acting for him in the taxation. A. 
sent to the common order for delivery of his bill failed to pay the amount within twenty-one days 
aud for its taxation. Ada/n, 9 ou, In re^ 18 Beav. after service of the order and certificate on the 
160. And sec Caftlln, In re^ 8 Beav, 121. solicitor, and B. applied for the issue of a writ of 

Where a special petition for the taxation of a fi. fa. against A. for the amount, but the officer 
bill of costs was occasioned by breach of arrange- of the court refused to issue the writ, on the 
ment on the solicitor’s part, he was ordered to ground that A. had not been personally served 
pay the costs of the petition. Bailey^ Ex- with the order and certificate : — Held, "that B, 
CatfVn. In re, 3 Jur. (is^s.) 33. might have the writ at his own risk, without 

A mortgagee’s solicitor retained the amount of service of the order and certificate on A. per- 
il is bill of costs out of the produce of the sale sonally. Solioitor, In re, 33 W. E. 131. 
of the mortgaged estate, and he charged the 

amount in an account delivered to the mort- Sequestration.] — The e:fiect of Ord. 

gagor : — Held, that an order for taxation within XLTIT. r. 7, is to alter the old chancery common 
twelve months might be obtained as of course ; i practice under which payment of costs, where 
and a special petition having- been presented | no time was fixed, was enforced by subpmna, 
for that object, the order was made, but the upon proof of .service of which and of non- 
petitioner was ordered to pay the costs. Bignold , ; payment a writ of sequestration might issue as 
In re, 9 Beav. 269. , of course, and to substitute for the subpoena the 

A party applying for a special order for taxa- leave of the court or a judge to issue a writ of 
tion in a case in which he might have obtained sequestration,no four-day order being necessary, 
the common order, must pay the costs. B-raeeu, Luinhy, In re. Oatlwart, E^r parte, 63 L. J.. Ch. 
In re, 8 Beav. 266 ; 14 L. J., Ch, 299 j 9 Jur. 435 : [18941 2 Ch. 271 ; 7 E. 179 ; 70 L. T. 7S0 : 
417. ; 1 42 W. R. 401—0, A. 


Summons for Payment,] — ^Where an order for Attachment of Solicitor,] — ^A solicitor 

taxvxtion of a bill of costs has been made on the may be imprisoned for default in payment of a 
solicitor’s own petition, he cannot , obtain pay- balance ordered to be paid on a common order to 
ment of the amount certified to -foe due to him tax his biE of costs. Hash, In re, 39 L, J., Ch. 
by summary proceedings, but must bring an 159 ; L. E. 9 Eq. 147 : 18 W. B. 331. 
action. Behenliam mid Wdllter, In re, 64 L. J., Hefaxilt by a solicitor in payment of the 
Ch. 850 : [1895] 2 Ch. 430' 13 R. 631 ; 73 L. T. balance found due from him to his client upon 
115: 43 W. B. 699. - ' / ' - ‘ taxation, under the common order in chancery, 

Course of proceeding to comp^' payment of is default in payment of a sum of money, when 
a balance found due, on' taxation;^ from 'a client' ordered to he paid by a solicitor in his character 
to his solicitor. 8tochm v:’- 7 -Sim. of an officer of tiie court, and an attachment 

‘ ''' ■ h-' ' 4'. \ ‘ mav be issued against him. WliMe, In re, 23 

Where, a' balance f0und;Oiitea|iqn''due from } T. 387 19 W. B. 39* . ' , 

fhe olieni, i demands t Under an order to tax made in 1873, a balance 
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yvas found duo from a solicitor in respect, of 
nionoTs received by bim. and ought to have been 
paid within twenty-one days from the 21st 
August, 1S75 :■ — Held, that the case was governed 
by iUilcs of Court, 187r>, Ord. XLIV. r. 2, and 
that an attachment for nonpayment could not 
be issued without notice to the solicitor. A?io/l, 

1 Ch. 1). 445. 

Default ]jy a solicitor in pai'ment of a bill of 
costs foinul on taxation to be due by him to 
another solicitor whom he had employed to act 
for him. is default by a solicitor in payment of 
a sum of money, when ordered to pay the same 
in his character of an othcer of the court making 
tiic onleiy' within tise Debtors Act, s. 4, i 

sub'S. 4, and an attachment may be issued 
against him. Ihn'fipld, In rr. 24 L. T. 248 : 19 

win.m. ■ d: 

— — - Costs.] — A solicitor, from whom a sum. 
wjis found due, ordered to pay all the costs of 
jnoceodiiigs to compel payment. Whether it is 
necessary, in demanding payment b}^ attorney, 
to leave a copy of the power of attorney, 
sembie not. Dufanr and Blahont^y, In re. 16 Beav. 
ii;i 

7. More than Twelve Months after 
Delivery. 

a. IIoLO Ilerhonrd. 

-For the purposes of an application for taxa- 
tion, a bill of costs, of which a substantial item 
is a lump sum for London agent's charges, is not 
a complete bill, and the twelve months allowed 
do not begin to run till details of the charges 
are given. Pomeroy and Tanner. In re, 66 
L. J., Ch. 158 ; [1897] 1 Ch. 284 ; 75 L. T. 625 ; 
45 W. R. 245. 


b. BVwf are Special Clrenm stance,^. 

Charges Apparently Excessive.] — The “ special 
circumstances” which, under 6 ck 7 Viet. c. 78, 
s. 87, allow a solicitor’s bill of costs to be referred 
for taxation, although twelve months have 
elapsed since it was delivered to the client, are 
3)ot merely pressure and overcharge, or over- 
charge amounting to fraud, A judge has a 
discretion in onlering the bill of costs to be 
taxed, if it contains items unreasonably large, or 
charges requiring exydanation, or gross blunders. 
Boyvott, In re (29 Ch. D. 571), commented on. 
Xorman, In re. Bradwelh B-e parte, 55 L. J,, 
Q. B. 202; 16 Q. B, D. 678; 54 L. T. 148 ; 84 
W. H. 818—0. A. 

Cliarges in a bill apparentl}’- excessive, and i 
alleged to be overcharges : — 'Held, .special cir- j 
ciimstances sufficient to authorise the court, 
under 6 & 7 Viet. c. 78, s. 87, to' <lirect tlie bills 
to be taxed more than twelve months after 
delivery, although one item complained of was 
sworn to be a mi.stake. Iloolt, In re, 8 Giif. 
872 ; 8 Jur. (N.S.) 875: 5 L. T. 502 ; 10 W. R, 
116. 

Charges in the bill, -whicli prinia facie appear 
excessive, are a sufficient special circumstance. 
llohlnmn. In re, 87 L. J., Fx. 11 ; L. R, 8 Ex. 4 ; 
17L. T. i79; 16 W. R, 110. 

IV'here neither a case of pressure is proved 
against a solicitor, nor improper items of charge.' 
shewn by a third party applying for an order 
to tax the hill, the application will be refused. 
Era nr. In re, 15 L. J., Ch. 115. 


Overcharge amounting to Fraud.] — The charge 
by a mortgagor’s solicitor to his cifeiit of a scale 
fee for “ negotiating loan ” in addition to the 
procuration fee according to the scale paid to 
mortgagee’s solicitor, is an overcharge amounting 
to fraud so as to entitle the client to an onler 
to tax on application more than a year after 
delivery of the bill ; especially when couplcni 
with tlie fact that the solicitor by v’hom the 
ovcrcliarge wms made bad not complied with bis 
client’s instructions to get the bill taxci 1. Pylnis. 
In re, 56 L, J„ Ch. 921 ; 85 Ch. D. 568 : 57 
L. T. 862; 35 W. R. 770. 

The court will irot after a lapse of twelve 
mouths go into questions of excessive charge, 
unless it can be proved that there are items of 
gross overchai'ge amounting to fraud. Elmrlie, 
In re, Tower Suh tea y Co,. Er parte, 42 L. J., Ch. 
570 ; L. R. 16 Eq. 826 ; 28 L. T. 781 ; 22 W. R. 
54. ' 

To entitle a client to an order for taxation of 
his solicitor’s bill of costs after the expiration of 
twelve months from its delivery, he must shew 
either pressure or gross overcharge, amounting- 
to what a court of equity designates as fraud. 
But it is not necessary to shew both, Strother, 
In re, 8 K. & J. 518 ; 26 L. J., Ch. 695 ; 3 Jur, 
(]sqs.) 786: 5 W.R. 797. 

An application for taxation of a bill made 
fourteen months after its delivery and before 
paj^ment refused, there being no sufficient 
‘‘ special circumstances.” Harper, In re. 10 Beav. 
284. 

A country solicitor, with an office in town, 
conducting personally the business which woiihi 
originally be transacted by a London agent, is 
not entitled to charge for letters j>assing between 
the two offices, but such charges are not “over- 
charges amounting to fraud,” so as to induce the 
court to refer the bill more than twelve months 
after deliverv. IJarle, In re, 19 L. T, 305; 17 
W.R. 21. 

The London agents had charged the country 
solicitor with fees to counsel which had not yet- 
been paid, but the country solicitor had not sup- 
plied them with sufficient funds to pay the fees ; 
— Held, that the charge was not a circrunstaoce 
sufficient to justify a taxation. Selron, In re, 
54 L. a., Oh. 998 ; 80 Ch. D. 1 ; 58 L. T. 415 ; 88 
W, E. 645. 

Possession of Papers.] — The possession of the 
papers in a cause is not a sufficient special cir- 
cumstance to warrant the taxation of a bill 
delivered more than twelve months, (redye, In 
re, 14 Beav. 56 : 20 L. J., Ch. 410 ; 15 Jur. 851. 

Completeness of Bill disputed.] — J. B. %vasthe 
sole solicitor employed by a railway company to 
obtain an act of parliament-, and he was to 
employ, on his own responsibility,. a local agent. 
J. A employed A. B., another solicitor, as his 
agent for collecting evidence. In November, 
1846, J. S. delivered His bill of costs to the com- 
pany, but it did not include A. B.'s costs, and 
the .company declined to consider the hill until 
those costs were, included. In December, 1847, 
J. B. brought an action for his costs, and the 
company, in January, 184B, px^esented a petition 
for the taxation of, his’, bill : — The court held, 
that, under The ’ circumstances, the petitioners, 
notwithstandihg'ttiat twelve months had elapsed 
since’ the delivery- of the btlly were entitled to 
have the bill taxed. , Bay ska we, In re, 2 De G. 
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with misrepresentation by him in accounting for 
one of the items overcharged, notwithstanding 
the client knew of the circumstances, and had 
another legal adviser within a month of the 
delivery of" the bill, and might reasonably have 
availed himself of these circumstances to present 

Strother^ 
5':|: '3 dur. ' 


his petition within the twelve months 
In re. 3 Kay & J. 518 : 26 L, J., Cli. < 

(N.S,) 736 ; 5 W. II. 797. 

Where special circumstances are relied upon as 
a ground for taxation after the prescribed time 
they must be such as the client could not have 
reasonably availed himself of sooner. Seinble, 
that mere overcharge is not a special circum- 
stance within the meaning of the Solicitors Act. 
Barnard, Li re, 2 De Cb M. & G. 359 ; 17 Jiir. 53. 

Action Pending.] — The mere fact that an 
action is pending upon an attorne 3 "’s bill does not 
give a judge or the court jurisdiction to refer the 
bill for taxation after the lapse of a year, without 
special circumstances. Cowdcll v, Seale, 1 0. B. 
(N.S.) 332 ; 26 L. J., C. F. 37 ; 2 Jur.(N.S.) 1248. 


offered to take M)L in full : — Held, that it was a 
proper case for a reference for taxation, and the 
special circumstances were sufficient, Ilud^ies 




SOLICITOB— Cosis. 


disputing any of the items, and that it might to j 
be referred to the taxing-master to ii!t.|uire and 
state whether any and which of the particular 
items to which the executor objected were fair 
and proper to be allowed, and to what amount 
res])eetively. A /fdrr,\v?i t. J/h// ('2 Bos. &; B. 237) 
observed upon. Foini of order in AJlen v. 

(L. Ih d Ch. dlO) adopteti. lh(rl\ In re, Cele v. 
Park, r>S L.J.,Ch. 547; 41 Cli. J). 32G ; G1 L, T. 
173 ; 37 W. H. 542—0. A. 

■ i 

After Winding-up Order.] — Three months j 
after the solicitor to a company had delivered 
his bill the company was ordered to be wound 
up. Subsequently ho delivered a further bill to 
the otheial liquidator. More tlian twelve months 
elapsed, aiul the solicitor carried in a claim for 
payment of both Ijtlls : — Hehhthat )>oth bills must 
be referred foi* taxation before they could get 
iiaid. Ma-rneilles P.rtcuAon. lit/, and Land Co., 
In re, Pcann. Hr parte, 4l) L. J., Ch. 197 ; L. R. 
11 Eq. 151 : 23 L. T. 647 ; 19 W. R.370. 

Fund paid into Court — Lien on.] — If a fund on 
■which a solicitor has a lien for costs is paid into 
court Avithiii a year after his bill has been 
delivered, on payment of the fund out of court | 
the owner of the fund has a right to have the bill | 
taxed, although more than a year may have | 
elapsed since it was delivered. Pe Binj v. Griflln, , 
L, R. 10 Oh. 291 ; 23 W. R. 737. ; 

E. acted as attorney for G-. in an action winch , 
resulted in G.’s recovering a large sum. A bill 
wns iiled by persons claiming through G. to, 
establish their equitable title to that sum, and 
ill .February, 1871, the defendant in the action 
p)aid the sum recovered into court to the credit 
of the cause in which B. was a defendant in 
respect of liis lien. In March, 1871, B. delivered 
his bill of costs in the action to G. In December, 
3873, the suit was compromised and the fund 
distributed, except a sum kept in court to 
answer B.’s claims : — Held, that B. was not 
entitled to have his bill of costs paid out of the 
fund without taxation, however the case might 
have stood, if his bill had been delivered at 
such a time that G/s right to tax it would have 
been lost before the fund was paid into court. 
11k 

C. Sertefiof BilU, 

Successire Bills in same Matter — natural 
Break in the Proceedings.] — Where a solicitor is 
retained by one of the^iarties to a litigation of a 
complica ted nature, which may last a considerable 
time, the retainer does not necessarily constitute 
one entire contract, so as to prevent the solicitor 
from sending in a bill of costs and demanding 
payuient thereof until the litigation is concluded; 
but in such a case there may be such breaks in 
the proceedings as will entitle the solicitor to 


■client 

^ , ischarge 

of any one bill, sent a signed letter to the clienr, 
stating that he should increase some of his 
bmner charges, and containing a list of additions 
to certain items in his previous bills: — Held 


retainer, and having received from Iv 
payments on account, though not in d 


payment, except for costs out of pocket, till the 
whole matter is completed, and successive bills 
of costs in such a matter are not necessarily to- 
be treated as one bill brought down to the date 
of the latest delivery. Mall and Barker, In re,. 
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■^20 ; 56 L, T: 355 ; 51 J. P. ' therefore made within the twelve moiiilis, 
^ ^ ^ according to s. 41 of the statute. Sayo' v. 

A solicitor delivered to his client a bill of costs 5 Beav, 415; 13 L. J.. Ch. IGL 

together with a cash account, shewing in favour Affirmed 14 L. J.. Ch. 116 ; 8 Jur. 1083. 
of the client a ’oaiancc ut I/. l8,v. Id. 'i'he client, 

upon ajiplying foi- such bahmce, wu,s by inadver- Holder Protest.] — A protest upon payment of 
tence })aid 11. IG.s-. only : — Reid, tnat 'there hatl ^ of costs has no eifect. Jimwnp, In re., 1.5 
been no payment of the bilL and that the client Beav. Gi. Affirmed 1 De G. •& G. 322 : 21 
was emir led ro the conmion order for taxation. L. J- 442. See 7furriw)t. In re. 10 Beav. .57 ; 
Aeqore. In re. 4G L. T. 280. llcvcrsed in C. A., 1^ B. J., Ch. 170 ; 11 Jur. P.R. 

26 S. J. 417. ' 


Security Given. ]~-5Vhere a bill has been deli- ! 
vered and security given for the arm'aint, that is I 


b. Sjiec'iul Cere iun dan CCS. 


Hot to be Extended.] 


i-.;.. : i p MV vv -Tile cases of taxation 

eqiuvalen . o i)a>nieni, tor the puqyose ot i>re- after pavment are not to be extended. Unurne, 
eluding taxation witliout speeial circumstances, j,, 1,5 gi. Affirmed 1 De G. M. & g! 

f," 21 L. J., Oh. 442. S. P.. J/fls/t, lit m. l.> 

Mac. & G. .j4U : 24 L. J., Lh. ,1 ; 2 M. K. 01 <. 15^.^.^.. gs . Jlarfow, hi re, IT Beav. .047 ; 18 jur. 

Befop Bp delivered.]— When a client has ^ 

paid his solicitor s bill under pressure before the Onus of Proof,] — Payment of a bill of costs 
delivery of the bill he is entitled to have it taxed is i)rima facie an admission of its correctness, 
'*1- before the expiration of a year, and the client is bound to prove '‘special circura- 

I (elder, In re, Hailey, IJ,r 40 L. J., Ch. stances” to authorise its taxation. Ilardi ny, In. 

615 ; 25 L. T. 56. 10 Beav. 250 ; IG L. J,, Ch. 288. 

±0 constitute payment of a bill of costs such 

as will preclude taxation after 12 months under Discretion of Court.] — The court, on an appli- 
s. 41 of the Solicitors Act, 1843, a proper bill cation under s. 30, has a discretion as to ordei'ing 
with items must be delivered ; a cash account taxation, even where special circumstances aie 
<lebiting the client with a lump sum for costs is shown. Choione, In re, 52 L. T. 75 — 0. A. 
insufficient. IhtylU, In re, G5 L. J.. Ch. 612 ; It is a matter in each case for the discretion of 
[1896] 2 Ch. 107 ; 74 L. T, 500 ; 44 W. R. 533 the court or a judge ; and wiiere there are 
— G, A. special circumstances the court of appeal will 

A solicitor who pays himself by j'etention of iiot readily overrule the decision of the court 
monejvs of his client, and does not" deliver a bill below as to their sufficiency. Ckceman, In re, 
of costs, cannot treat that retention as paynieiit ; infra. 

and such retention will not be referred to a bill „ .,>• -^i i - m-, . . . 

subsequently delivered under an order of the Rigid Rule.] Ihere is no rigid rule 

court, mtcdicocdi. v. Stretton (Gi L. J., Ch. 529 ; the special circumstances in which an 

[1892] 2 Ch. 343) disapproved of. Xh. Be made to tax a solicitor's bill of 

A firm of solicitors retained, out of money in eoi>fs__after pa^pxient. Cheesman, In re, GO L. J., 
their .hands belonging to their client, the amount Sir J L f ^ Bh. 289; 64 L. T. G02 ; 39 
of their costs for professional work. They kept A. 


rdlny, In 


a running account with the client, crediting him 


W. R. 497— C. A. 

But semble that the court has a discretion to 


with money received, and debiting him from time taxation where a bill oontains items 

to time with the amount of the costs. The nnreasouably large or chai-ges requiring cxplami- 
accounts were from time to time balanced, and or gross bhmders, Xorman, In i-e, Jlrad- 

signed by the client as having been '* settled and h,e parte, 55 L. J., Q. B- 202 ; 16 Q. B. .D. 


approved” by him, but no bills of eo.sts were 

then delivered. Four years after the last settle- n a u.;-. 

mentof accounts the client brought an action , i;;! 

for an account. The solicitors then delivered SSff *„ hh 

'SS h1-‘'3aim f the plaintiff aceSited and retained bPtl e solieitor dthout 

? ? ? tf.t fdlff , t T ’ >“iT reference to such condign, may ta.x the bill 

:ase came witnm s. 41 or 6 7 viet. c. i and, r- t r*o ? z ? ? 


54 L. T. 143 ; 34 W. il. 313— C. A. 


there being no special circumstances, the court 

would not direct ta.xatimi. Stai/ihm, In re- (56 Needless Overcharges.]— Where a considerable 
L. J., Ch. 420), (liHcussed and explained. Jfltch- portion of a bill of costs is for business which, 

^ Bln ill the exercise of an honest and fair di>scretioii, 

343 ; bb L. i. ^07 ; 40 v^ . R, ooa. ought never to have been transacted, the court, 

, although them be no serious amount of pressure, 
delivered on the order a taxation after payment. Barrtm, 

Uth October 3842 for winch the client gave his .re,l'i Beav. 547 • 18 Jur. 181 ; 2 Wh E. 1U9. 
note on the 3rd November, and which was paid , , - ' 

on the 17th in the same year, and, on the 13th ; Verbal Agreement for Costs between Solicitor 

Hovember, in the following year, a petition for and Client a client, instructed Ills solicitoi s 

taxation was presented, which was answered on to effect an'a’frangement with hia creditors, and 

the Kith and served on the 21st; the day of handed Qyer.tb theni -lOOZ.' for that purpose. By , - . 

hearing was the 24th : — Held, that the bill was verbal agreement- the -costs of these proceedings 

to be considered as paid on the ITth November, were'taken dt and the balance retained ‘ ' 

1842, and the application for taxation as made in the solicitorsthahds. T, he arrangement fai.led, 

at the latest on the 16th November, 1843, and and in bankruptcy. The ' 


In re, 65 L. T. 68. 


-When the bill was delivered on the 


r.i ' 


■ 

U 








'.i-' 
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trustees in bankruptcy thereupon demanded the 
above balance to be paid over to them, which 
E.’s solicitors did ; but they also asked for the 
bill of the costs in the previous proceedings to 
1)0 delivered, which the solicitors declined to do : 
— Held, that, under the provisions of s, 41 of 
the Solicitors Act, 1843, there was jurisdiction 
to make an order for the delivery of a bill for 
]nirposes of taxation, on the ground that there 
had been no valid agreement in writing for 
the amount of the cosrs as required by s. S, 
sub-s. 2 of the Solicitors’ Remuneration Act, 1881, 
which a].)plied to non-contentious as well as ! 
contentious business. Wvaf, Khi{} and Adaws^ ' 
In re, Clouqh, Eos parte, 61 L. J., Q. B. 63i) ; 
[1892] 2 Q. B. 102 ; 67 L. T. 57 ; 40 W. R. 644. 

Ifo Fraud or Undue Pressure.] — A defendant 
in an action agreed, through his solicitor, to pay 
the plaintiff’s solicitor a ftxed sum for his costs 
and for his trouble in promoting a composition 
between the defendant and his creditors. Within 
twelve months of the payment of the amount 
the defendant took out a summons for the deliveiy 
by the plaintiff’s solicitor of a bill of his costs : — 
Held, that no fraud or undue pressure upon the 
defendant having been established, there wei-e 
no special circumstances within 6 & 7 Viet. c. 73, 
ss. 37, 38, 40, 41, to warrant the application. 
IlerHaffe, In re. 47 L. J., Q. B. 509 ; 3 Q. B. D. 
726 ; 38 L. T. 509 ; 26 AV. R. 633. 

Refusal to produce Bill.] — Order made for 
taxation of bills of costs after payment, where 
the solicitor had produced them, on the execu- 
tion of a mortgage, out of the produce of which 
they had been })aid, but had taken them back 
immediately, and afterwards refused to ])roduce 
them. Louf/htjonnif/h, In re, 23 Beav. 439. 

It is not necessary to specify items of over- 
charge upon a petition for taxation after pay- 
ment, in a case in which the solicitor, by retain- 
ing the bill of costs, and refusing to produce 
them, prevents the client pointing out the over- 
charges. Ih. 

Refusal to accept Legal Charges.] — A solicitor 
delivered his bill of costs to his client, made out 
in double columns, one being the amount allowed 
on taxation, which he refused to accept when 
tendered. The client then ]mid the larger sum 
to obtain his papers : — Held, notwithstanding 
the pa^iment, that he was entitled to an order to 
ta,x the bill, as he had been constrained to pay 
the larger sum by the refusal of the solicitor to 
accept 'what he himself had stated that he was 
legally entitled to. Tosla nd, Ett- parte. Lett, In re. 
1 R, 8 ; 31 Bcav. 488 ; 32 L. J., Ch. 100 : 8 
Jur. (K.S.) 1119 ; 7 L. T. 303 ; 11 AV, R* 15. 

Opportunity for Examination of Bill.] — Where 
a client intends to pay a bill of costs at the 
meeting to complete a matter, the mere fact of 
the bill being then delivered, and of his paying 
it, without having had an opportunity of examin- 
ing it, will not alone be sufficient to entitle the 
client to a taxation, but 'such a circumstance 
forms a material consideration. AJdxrtt, 1% re, 

' 18 Beav. m ; 23 L. Si, Oh;05r>'‘;, 2 W. "B. 370. - 

Where a solicitor pressed for tHe amount of his 
billj but offered an opportunity of taxation, and 
apprised his client that it would be difficult 'to 
hat'C the bill taxed alter payment|- and, thq' client 
'qhpsj to', pay' without, taxation]-' and ’afterwards 
applied to nave the bill taxed 'without shewing 

' 0 'verchar^esam,ountihg,tb|raicl 1 


application ought to have been dismissed with 
costs. Turner, Er paiie. Boyle. In re, 5 He G. 
M. & a 540 ; 24 L. J., Ch. 71 : 2 W. R. (>17, 

Pendency of Indictment.] — ^lA^here a charge of 
felony is pending against the managing cleik of 
a solicitor, on the trial of ’which the bona lides 
and legality of the charges in a professional bill 
of costs delivered by the solicitor to his client, 
the prosecutor, at a period anterior to the charge 
of felony, may directly affect the question of the 
accused’s guilt or innocence, the court wn’ll, on 
the application of the solicitor, order such bill to 
be referred to taxation, notwithstanding that it 
had been settled in accnnnt between the parties 
some months before. Eulier, In re, 42 L, T. 261. 

Solicitor not giving Information.] — Solicitors 
to trustees delivered to their clients bills of costs 
for work ilone for them as trustees, which were 
paid without taxation, the solicitors not having 
informed their clients that if administration pro- 
ceedings were subsequently brought and the bills 
were moderated in those proceedings, the trustees- 
would have to pay out of their own pockets the 
amounts by which the bills were reduced on 
moderation. It was admitted that the amounts 
charged were honest and not excessive : — Held, 
that the fact of the solicitors not having given 
such information to their clients was not a special 
circumstance justifying taxation after payment., 
Layton, Steele 4* Co., In re, 38 W. R. 652. 

Payment by Retainer of Costs.] — AATiere a 
solicitor of trustees received payment out of the 
estate, the court, notwithstanding there was not 
such pressure or such allegations and proof of 
overcharges as have been usually relied on in 
such cases, ordered the taxation of a solicitor’s, 
bill after payment. Blacltmore, In re, 13 Beav. 
154 ; 15 Jur. 784. 

Next of Kin — Administrator — Adoption of 
Services by Client.] — A solicitor undertook, 
without retainer, certain investigations as to who 
were the next of kin of an intestate, , These 
investigations were adopted and paid for by the 
administrator for whom the solicitor subsequently 
acted. A summons was taken out by another of 
the next of kin for taxation of the .solicitor’s bill 
of costs, to which the solicitor consented. The 
taxing-master %vas to be at liberty to state special 
circumstances. The taxing-master disallowed 
the costs of these preliminary investigations., 
On an application by the solicitor to be allowed, 
such costs, the court directed that, subject to the 
amount overpaid being paid into court, there 
should be an inquiry as to what costs, if any, 
ought to be allowed the solicitor for the investi- 
gations (the majority of the next of kin being' 
willing that they shouhl be allowed), such order 
to be served on the next of kin. The court was, 
however, of opinion that, under s. 41 of tlic 
Attorneys and iSoUcitors Act, 1843, it had juris- 
diction, even in the absence of such willingness 
on the part of the next of kin, to make the above 
order, inasmuch as on the finding of the taxing- 
master there were “special circumstances” within 
the meaning of that enactment -But held, 

! on appeal, that the judgment must be varied by 
striking out the direction for immediate payment 
into court, the solicitors nnderta'Idng to repay 
any sum which might be disallovved si the result -< 
of the inquiry, JliU, In re, 55 L. J., Ch. 871 
'55 L/a\456‘-™'a Al . , . 


o'-,.; 
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!<ale of a mortgaged |)roperty })eiouging: to a. 
former client, the solicitor delivered to the former 
client, who was in somewhat embarrassed circiim- 
staiiccs, his bill of costs. The client and his new 
solicitor attended, arid in order to prevent the 
postponement of the completion, allowed the 
solicitor to retain the amoiuit of his bill, Imt 
under protest. The bill crintained overcharges 
to a considerable amount : — -Held, that the Irill 
was paid under circumstances of pressure, aiui 
that it must be taxed. Piufn, E,t' purh^ llr'invoe. 
In re, 1 i.)e (i. J. ts. <’>73 mS L. T. :>St; ; 11 W. IL. 
7G2. 

It is a -‘special circumstance*’ within the 
meaiimg of the 3^7 Viet, c. 73, where a solicitor 
produces his bill at the time ajjpointed for the 
settlement of a transaction, ami refuses to com- 
plete except on ]>aTment thereof. Bvnnett, In vp. 
8 lloav. 437 ; 14 h. J.. Ch. 403. 

It is a ‘-special circumstance’’ wirliin the 
(t c'c 7 Viet. c. 73, wdiere, on paying off a mort- 
gage, a solicitor produces his bill ami insists on 
])aymciit as a condition for immediate com- 
pletion, though items are objected to, and a 
taxation will he directed after payment, if there 
arc apparent overcharges. In re, 8 Heav. 

413 ; 14 L. J„ Ch. 215; S) Jur. 820. 

if a solicitor lias refused to allow certain 
deeds to be executed until his bill of costs is 
}>aid, and the bill is ]>aid under protest, and 
the deeds executed, this may constitute such a 
" special circumstance ” as to induce the court to 
tax the bill under 6 & 7 Viet. c. 73. A/iIreit\s\ 
Ev pdrte, Clement, In re, 13 L. J., Ch. 222 : 8 


Solicitor, Son of One Executor,] — Executors 
rotuiiie<l the son nf uiic of them to act as tiieir 
soliciior in the administration of the estate, and 
the solicitor’s bills, or some of tliem, were paid }>y 
credit ])eing given to t'heson in u-cc-muits between 
him and his father: — Held, that, tins fact was 
not such a. special circnmsrance as would warrant 
an order fnr the delivery ami taxation of the 
son’s bills oi (.‘O'^ts, iijM-n a petition presetUed 
imdor tile (> & 7 Viet. c. 73, ten years after the 
payment, even if that interval did Jiot exeliule 
the jurlsdletioji to make such an order. Sht/ehE, 
E,v parte. 2 De (I. l\i. <4. 842 ; 17 Jur. 7*J3. 

Legatee— Executor, ] — Taxati<in ordered at the 
insiancera a legatee, of a bill of the e.xeeiiroj-'s 
solicitor, foJ‘ the amount of which a, mortgage 
had been .given by them. Drake. In re, 22 I>eav. 
438. ' 


Compromise of Claim for Costs.] — A compro- 
mise of ti solicitor’s claim for costs, if effected 
under circumstances of pivssuie upon the client, 
does nor oust the jurisdictio]] of the comt to tax 
the bills upon petitioii. Stephen, In re, 2 I’h. 
oG2. 

“Pressure’’ — Power of Sale.] — W. employed 
F. as his solicitor from. IS-la to 18511, and beca,me 
indebted to him for costs and casli advances. 
In 1858 W. gave to F. a security upon Ids furni- 
ture, farming stock, <Jcc,, to secure all motleys due 
or to become duo, with an immeiiiatc power of 
sale. In January, 185i>, F. scut in to ’W. an 
unsigned bill of costs and cash account, and 
in March piressed for payment, and tlireatjned 
to enforce his security. W, then employed 
another solicitor, and a corres])oiidence went on, 
till May. F., on ITtii l^Iay, gave notice tliat if 
the money were not |iaid on that day he .should 
take possession under liis security, and he 
acco,rdingly did so. W. then fiaid tlie amount 
under protest. The bill of costs contained items 
to a considerab.le amount subsequently ,{u date to 
the security, and overcharges were shewn . Many 
of the vouchers for the items in the caish account, 
though a])plicd for, had not been produced till 
the day of payment : — .H eld, that W. was entitled 
to an order for taxation. Foster, In re. Walker,, 
E,c parte, 2 De G. F. & J. 105 ; 29 L. J., Ch. 
625 ; 0 Jur. (K.vS.) 687 ; 2 L. T. 553 ; 8 W, It. 620. 

To obtain Deed.] — Taxation ordered after 

payment under protest, the payment being 
insisted on, as a condition for parting with a 
ilced necessary to complete a purchase. TrytrUj 
In re, 7 Beav. 496. 

8peciai circumstances are usually presstire, as 
where an iimnediatc payment is required at a 
time when it wouhl be very inconvenient to the 
P'arty paying that any delay should occur in the; 
eom*pletion of the business ; and, secondly, error 
or overcharge in the bill ; if the overcharges 
evidence fraud, very slight, if any, circumstances 
are necessary to induce the court to order a 
taxation. Harding, In re, 10 Beav, 250 ; 16 
T/. J., Ch. 288. ' . , ' ' , , " : 

Where a bill is paid in order to obtain posses- 
sion of deeds, and an intention is at the same 


after payment refused. 


Action Pending.] — A foreclosure action 

having been commenced, and judgment for 
foreclosure having been obtained but not made 
absolute, the mortgagee, On the 19th June, 1882, 
paid the mortgagee’s solicitor 263/., which was 
alleged to. be tUie for principal, interest, and 
costs. There was no taxation or delivery of the 
bill of costs. In February, 1883, the mortgagee 
took out a summons for delivery and taxation of 
the bill of costs : — Held, that, even if there had 
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with him a written protest against the bill, and [ apparent overcharge, will justify tlie court in 
had two interviews with B., at which arrange- ] directing taxation after pajunont. Xewman, In, 
ments were made for completion. S. did not i ne. L. J.. Ch. 848 ; L. B. 2 Oh. 707 j 17 L. T. 
mention the subject of costs at either inteniew, i 128 ; ir» W. H. llfsO. 

but deposed that he had intended to do so at a j It is no argument against taxation in such a 
third appointment on the same day, which E. ; case that the effect produced upon tlie party by 
did not kee}). On the 18th the parties met. the j the pressure arises out of his own conduct or 
transfer was completed, and the bill of costs j private affairs. Ih. 

paid, B. refusing to part with the deeds unless it i A cestui (pie trust agreed tliat her tiaistcc, if 
was paid. H. delivered his written protest, and . he acted as solicitor in a suit, should receive full 
it appeared that B. expressed willingness to ' costs. A bill was delivered on the ISth February, 
reconsider his biU. if any item were shewn to be | and on the 8th Marc-h the solicitor ceased to act. 
erroneous, but said nothing to the effect that it | After discussion as to tlie amount, and having 
wns to be treated as open to taxation. The i received other professionnl, ad vice, tlie client paid 
mortgagor applied for taxation, alleging pressure I the bill on the 22nd May. a deduction being 
and overcharge, but not referring to any par- j made therein. On an ap])iicatiin'i^ being made 
ticiilar items of overcharge: — Held (dissentiente. | within twelve months, the court refused to order 
Bowen, L.J.), that the order for taxation sliould a taxation. B I?i 11 Beav.^ 209. 
not be made, for that as the shortness of the A moi-tgagor prcsentetl a petition, praying 
interval between the delivery of the bill and the that certain bills of costs, which had been })aid 
time fixed for completion did not arise from any under certain special circumstances, might be 
act of the inortgagee’'s solicitor, but was owing taxed. The jietition stated that a meeting was 
only to the desire of the mortgagor for speedy appointed for the completion of a transfer of 
completion, there was no pressure such as to mortgages and payment of the money, and that 
justify taxation, though the case would have the solicitor of the mortgagees presented four 
been othei'wise if the mortgagee had been press- bills of costs, two of which were agreed upon, 
ing for an early settlement. Boycott, In oe, o') | and the othei-s, which related to matters between 
L. J., Oh. 885 ; 29 Cli. D. 571 ; 52 L. T. 482 ; 84 the mortgagees and their solicitor, iiot ; but as a 
W. B. 2G — C, A. })ostponement of the settlement might be serious 

On the day appointed for “paying off’’ a to the mortgagor, it was agreed that they should 
mortgage the solicitor of the mortgagee refused he paid by him. The bills contained improper 
to part with the title deeds until payment of his arid exorbitant charges, and the petition specitied 
bill of 18Z., which had been delivered two days items of overcharge : — Held, that as the state- 
previously. It was paid under p>rotest. The incnts and evidence shewed a case of great and 
court refused a taxation, no pressing necessity inmecessary pressure, and as the bills, which 
for the title deeds appearing, and no items of were between the solicitor and other parties, 
overcharge being distinctly shewn. In contained items which could not be duly cx- 

re^ 16 Beav. 585,- 1 E(). E,*109. amined at the time, there was sufficient reason 

on either ground to induce the court to make the 

Obtaining Payment by Cheque.] — The order. Kinneir, In re, Priee.^ 5 Jar. 

solicitor of a mortgagee, at a meeting to execute (N.s.) 428 ; 7 AY. Jl. 175. 

the mortgage deeds, by directing the solicitor of If payment be made under pressure, the cir- 
the mortgagor to dra\s" cheques on account of the cumstance of pressure alone is enough to induce 
money to be advanced for the payment of divers the court to order a taxation. Ih. 
bills of costs owing to him, across which he Payment of a solicitor’s bill, delivered at tlie 
required the mortgagee to sign her name at the last moment of settling a mortgage, being 
back, at once withdraws bis protection, and insisted on without any op])ortunity of examina- 
subjects the client and mortgagee to constraint tion being afforded, is a “special circumstance” 
and undue influence amounting to pressure, within the meaning of tlie Solicitors Act. Jone{^\ 
which, notwithstanding payment, will render In re, 8 Beav. 479. 

the bills liable to taxation." jMotfy In re, 18 A bill of costs \vas delivered on the day 
Beav. 893 ; 28 L. J., Ch. 955 ; 2 AY. E. 379. ' appointed to coinplete the transfer of a mort- 

1 gage. It was objected to, but the solicitor of the 

ISTo Pacilities for Taxation.] — To con- 1 mortgagee refused to complete until payment. 

stitute a case for taxation of costs after ]rayment, I The mortgagor paid it. but it was afterwards 
on the ground of undue pressure, the pressure I ordered to be taxed PluUjmttny In re^ 18 Beav. 
must have been of such a kind as to have ren- i 84 : 2 AY. E. 8. 

dered it imjmsible or difficult to have the costs Tlie single fact that, upon a transfer of a 
taxed before payment, in the ordinary course, mortgage, a mere draft bill of costs of the inort- 
Broimtey In re^ Jejferie.^ IJirjMrte, 1 D (5 0. Af. & gageu's solicitor is, for the first time, produced 
G. 822 ; 21 L. J., Ch. 442. , ami then paid, is not of itself, without proof of 

To support such a petition on the ground of pressure or fraud, a sufficient “ special circum- 
extravagant and improper charges, the allcga- stance” to a uthoiise taxation after payment ; noi* 
tions directed to that point must be specific, is that fact sufficient, coupled with overcharges 
and must be such as to, amount to evidence of which are not so grovss as to effidence fraud, 
fraud. Ih. . , ' Pymn, In re, 9 Beav. 117. 

There is no general' xmle as to how much A meeting was appointed to settle important 
pressiii'e will entitle a partj^ to have a ' solicitor s matters on the 23rd August, and the costs were 
bill taxed after payment. But if .reasonable to bo paid by A. B, The bill of costs was 
facilities for taxation. have been refused at the delivered the evening before, and payment was 
last moment, when it has become imperative to then insisted on, though the bill was iffijocted to. 
the party to obtain immediately the ' papers to Upon evidence of overcharge, taxation was 
which the solicitor’s iieh applied, and, the party ordered after ]‘)ayment. Mmdie. In re. 12 Beav. 
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tit HI, (liscnssinii and abateirieut made by the. under protest, and with mi intimation that it 
sobcitor. refes'iiMl for taxation under the circum- would be t«axed, and a petition for taxation was 
stances, but on the term.s of tlic client admitting presented a few days after; — Held, that there 
the cash payments contained in the settled was not sufficient evidence of pressure to open 
aeconnr. JhAv.s' v. Waiiotu 5 Beav. *bbS. the matter by ordering a taxation. Wvh^hnuni, 

A., the mortgagee’s solicibn’. sent a reeonvc}-- Iii re^ 11 Beav. 319. 
ance ro ?>., rlic mortgagor’s solicitor, for execii- Where a mortgagee had instituted a suit for 
tioru unstainpei!. Oji the 2Brd August B. foreclosure, and an arrangement ha<.I been made 
delivert.'d Iiis bill of costs, which was objected for a transfer, and the bill of co.sts was not 
b» : and <!ii the lUtli Sepieinber A. nj>[)lieil to B. delivered until the day appointed for completion, 
for file loan or the deed to get it stamped, but was not paid until fourteen da3’s after, the 
on his undertaking to return it, which was court refused to order a taxation, no ovoreharges 
refused : and on the IStb September rlie inert- being satisfactorily^ proved. The court eon- 
gage and bill were paid. The mortgagee after- siderod that the mortgagee ought to have 
wards a})[die(l for a taxation, and the pressure obtained an order to stay the suit, on payment 
rehe<l on was, that he had been compelled to pay of tlie mortgage and the deposit of the amount 
the bill, in order to get the reconveyance stamped, claimed for costs. Tojvie^ In rtf. 30 Beav. 170 ; 
and avoid rlie penalties. He also alleged over- 3 L. T. 283. 

charges, which wei'e not clearly made out. The Taxation of a bill paid under protest, on the 
a]iplication was refused, with costs. JIuhhard, ground of overcliarges, and that the solicitor 
rr, 15 Beav. 251. had refused to |>art with the title deeds until 

A mortgagee’s .solicitor would not i)£irt with payment, refused with costs, it not appearing 
the deeds until pjayniont of his bill of costs, hoiv long the bill had been delivered before pay- 
wiiich had been delivered to the mortgagor’s ment. T/r rc, 15 Beav. 83. 

solicitor a month ])revioiislyw — Held, that this 

•was not a .sufficient ca.se (if pre.ssure to induce Pressure and Overcharges.] — The rule of the 
the court to order a tjix.ation. Jonex^ In rr, court is, that to obtain a taxation after payment 
8 Beav. 479. there must either be both overcharge and pressure, 

A tenant having an option of purcliase of the or overcharge so gross as to amount to fraud, 
fee at a given price on the terms of his paying Ilulhu'cl, In rc^ 15 Beav. 251. And see Enncnc, 
all the vendor’s costs, gave notice in Pecember, In rtf, Jefenex. Ex 1 De G. M. & G. 322 ; 

1S82, of his exercise of the option, and stated 21 L. J., Ch, 442. 

that he should not require an abstract of title. A solicitor is not bound to do that on the 
The time for completion wa,s the 25th of March, undertaking of the opposite solicitor, 'which the 
1883, but it %vas arranged for the tenant’s con- latter is not entitled to as of right. Ih. 
venience that the completion should be six weeks After a solicitor’s bill had been paid, an order 
earlier, and that the propei'ty should be conveyed for the taxation of it wall not be made, unless 
in two lots. He sent ins draft conveyances for special circumstances — as overcharges such as 
perusal befoi'c the end of December. On the amount to fraud, or which are accompanied by^ 

2nd of .Ifebruaiy. 1883, the vendor’s solicitors pressure — can be shewni. \\'hich, in the opinion 
sent in their bill of costs, in winch they' charged of the judge, appear to make it proi)er that, the 
30,v. per cent oti the ]>iircbasG-moriey' of each lot. bill .should be taxed. Ilioinx and Lvngdrn^ In 
The purchaser's S(tii<ntoi’s objected to these 'rtf, 50 L. T. 350. 

chargees, but tlie vendor’s solicitors refused to To obtain the taxation of a bill of costs after 
allow completion uiile.?s they "were paid, and on payment, the petitioner must allege and ])rove 
the 14th of February the purchaser paid them specific items of overcharge, even if the payment 
under protest, and completed the p)nrehase. has been made under ])rotcat and u]ion pres-sure. 

After this he applied for taxation of the bill : — Thonijmn, In re, 8 Beav. 237 ; 14 L. J., Oh. 137 ; 

Held, that, having regard to the dates, there was 9 Jiir. 159. Contra BeanUn^ In rtf, 9 Ex. 210 ; 
no pre.s.sure, and tliat there wtls no overcharge 2 G. L. II. 308 ; 23 L. J., Ex. 14 ; 17 Jur. 993 ; 2 
amounting to fraud, and that there wmre, there- W. E. 18. 

fore, no special circumstances to authorise taxa- Petition by' mortgagor for taxation of the 
lion after \)ayment. Lacey and Son, In rtf, 53 mortgagee’s solicitor s Vjill, presentc<l five moritlis 
L. J., Ch, 287 ; 25 Ch. D. 301 ; 49 L. T. 755 ; 32 after it had been discharged by retainer, dis- 
W. R. 233 — C. A. missed with costs, on the ground that it neither 

A .inortgageeis solicitor delivered his bill to the alleged any circunistances of pressure nor any 
mortgagor nearly three weeks before the day of specific item of overcharge. Bnnt r. Bnnt^ \} 
settlement. At the meeting die bill wa.s objected Beav. 146. 

to, but the solicitor refused to complete without ■ Taxation ordered of a paid hill of a mortgagee’s 
full payniaent, and the mortgagor paid it under solicitor in a .mixed case, of pressure and of 
pi'otest : — Held; that this wms not sufficient to improper items. Ranee, In re, 22 Beav. 177. 
authorise a taxation, although there might be A mortgagee took legal proceedings against 
some overcharges. /r, lOBeav. 37; the mortgagor whereby expenses w^ere being 

16 L. J., Ch. 170 ; 11 Jur. 197, incurred. The ■ mortgagee’s solicitor delivered 

Petition to tax a bill of co.sts, paid without his bill on the ^oth December, and the parries 
pressure nine days after its delivciy, dismissed 'mefc to, complete a transfer on the 29th December, 
with costs. Detf-w, In -re, 10 Beav. 368. The bill contained a’ charge for an abstract, which 

In -March, 1847, a raihvay company agreed to tvas mote, than double what it ought to have 
purchase some pro])erty, and to pay the vendor’s' been, but the solicitor' refused to reduce it, and ■ 

costs. In May, 1847, possession was delivered, the bill pffidl': It did not appear that any -A' 

The hill of co.st-s of the vendor’s Bolicitor was proposal hudhikn made to settle the matter, and ' 
<lcliV6re<i on the 13th June, 1848, and a meeting, postpone of eo,ste. The court;^ con-'''-' 
to complete the purchase, took place betAveen sidering-that Hiere'- hM been both' pressure and 
the solicitors on the 20th June, when objections ^pvoycharge, 4rcfefad,^]taxhtlom Zk 
'were then made to the bill. ‘It washheh paid,} 'It'\he.qmresf^a^ye^y.jspec^^^ calse.to Induc’e-tho 

'■A .h' ‘ - ' ' a; '..-‘ r’i' ' ' a f, 

■ i' ' 

... ; b-l: ■ A; Ah-'' 
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Taxation after })aymcnt ordered, on proof of 
presriuire, and on showing- grounds for thinking 
that tlic bill wofdd be cousideraldy reduced on 
taxation. Sldthlt^n, la re, 10 Bcav. 488. 

Where payment of a bill of costs has been 
obtained by undue pressure, a taxation may be 
directed on })r<'jof of overcharge, without sliewing 
that such overcharges are so gross as to amount 
to fraud. Wellr, "in re. 8 Beav. 41G ; 14 L. J., 
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A UK )rtci'aG'or. witlioni six iiioiUhs' ; Affidavit.] — After a l>ill of cosis priifi. iukI a 

iioTioo. ro'snesie*] the mori’i’im’Co to acce])t pay- ■ I'cceipt in full taken, the client is not eiitjtxcd to 
inoiit and'lo trnnsiei' the liiort ea.u'c. The trails- : an order to tax the costs, merely sweariiio’ tliey 
for btohic’ oxeeinod. the niortya.eee's solicitors ■ never had been^taxetl; he must diew specilK; 
refusrd m <kliver ii or the ifrle deedb to the > error, JZfihi/iY. Scuniltoi. '2 llnll. ^ 
moriii’ayor withuiit payment of their bill of costs, j xV petition ^ for ^ the taxation olmi^ bill^oi 
The Hioi’t u'au’or's solicitor cibjectcd to items i set forth special circuinstaiicos suthciciit in them- 
ttniomii iii,u' to loss than in all, but pai<l the 1 selves to obtain an order for taxarion, but the 
full amount in order to oliiaiu Kie deeds: — aliidavits in support of it ineruioned some ot 
Ih'Ultliai rho aiiovewerc not such special cir- ' the items which were objected to, all ut wlncn 
cumstata-e^ a- to subject the bill to taxation after were exidaincd by the solicitoj-s to the satisfao- 
iiaMii'Mit. lUnion, 'K,v juirtc, 1 J^e (b Tl. A; G, ! tiou of the court. Ihe petition ^^as disiinssed. 
lUS ; i>2 L. Ch. G7ib i Aiidvpw^i, E,v pavte^ Clpmeut, hi n\ 13 L, d., Ch. 

Seinble. that one of the s}')ccial cnrcuinstances , 222 ; S Jur. 327. 

rei. ! aired is overcliai'ge, and that an item objected ! , v ..x- 

to, not because the business was not. done, or' Order What Bills,] A solicitors bill of 

because the charge was excessive, Imt because the costs paiil under pressure, and jU'citested against, 
liability to pay it is disputed. Is not such an over- ] referreil hir taxation. Trotesf, combiiied \\itli 
char'm as !(> be sutUeient nTOund for taxing a ' other circumstances, may be a givuiiKi ot letei- 
paid hill lo ^ " I of a bill of costs for taxation. Where there 

* Charges for 'attendances to the extent of eight | is evidence of pressure, the court vriil, if neces- 
<jn one day. are not suiiicient to onen a paid j sary, direct a general reference for taxation, 
lull. Toide In re 30 beav. 17iJ; 3 L, T. 1 although in the petition for taxation some only 
233 * ’ ’ j of the Items of the bill of costs may be objected 

i to. WilliUmm, Eai jyarte^ Alcoch. In re, 2 Golly. 

Time of Application.] — A petition being pre- i 92 ; 9 Jur, 720. 

sented for the taxation of a solicitor’s bill ; A bill of costs was delivered by the solicitor in 

Held, that the application was to be considereil | 1809, and shortly afterwards paid by the client ; 
as to be made at the latest at the time of answer- i between that time and March, 1817, four other 
ing t]ie])etition. and imt at the time of service of ! bills were delivered, and various payments were 
the petition, or the day appointed for hearing. ! made on account. In Xoveniber, 1817, a sixth 
III case of accident til delay in the office, the | bill was delivered, when the client paid the 


■period may be carried further back. Sai/rr 
Wfnjstalf, 5 Beav. -115 ; 13 L. J., Ch. IGl. 

Affirmed, 14 L. J., Ch. IIG ; 8 Jur. 1083. 


general balance due on the bills of costs, at the 
same time stating that he ^vou.ld insist on having 
the bills taxed. An application for taxation to 


A solicitor delivered his bill of costs on the ' a judge at law in 1818, and an application to the 

14th October, 1842. for which his client, on the : court of kings bench in 1819, failed, from cir- 

3rd Xovember, 1842, nave his ])romissoiy note, i cumstances not involving the merits of the ques- 
which was paid on the 17th Xovember. 1842. ition. Some attempts at a compromise were made 
On the loth Xovember. 1843, the client presented j from time to time, and the client ^vas^ obliged, on 
a ]>etiti()ii for the taxation of the bill, which was three or four occasions, to leave England, in 

answered on the IGth. and Avas served on the | order to attend to urgent business in foreign 

2Lst. The day appointed for hearing was the , countries ; but at length, in 1824, a motion was 
24.th :~Helii/lirst, that the bill must be con- 1 macle to have the bills referred for taxation, sup- 
sidored as paid on the 3 7th Xovember, 1 842 ; | ported by evidence that some of the items of 
and. second! V. that the ap]dication for taxation charge were improper. The court ordered that 
must be considered as made at the latest on the | the bill last delivered should be taxed generally, 
IGth Xovember, 1843 : an<l consequently, that ami that the five antecedent bills_ should be 
the application for taxation had been made referred to the mast ex*, with a dii’ection that the 
within twelve months, according to s. 41 of G & 7 client should deliver to the solicitor a schedule 
Yict. c. 73. J 1. " of the items complained of, and that the master 

Apidication foi* taxation after payment should shouhl exercise as large a discretion as he might 
be made speedily. Earroir, In re, supra. think fit, with respect to the evidence on wdfich he 

Where a bilf of costs was delivered on the = should proceed in forming his judgment concern- 
completion of a })urehase, to which the solicitor ing these items. 

was a xiartv. and he refused to complete the Several bills qvere delivered in, settled, and 
purelia.se without payment : ~ Held, that the paid, in the course of a long cause, and a receipt 
circumstances were evidence of pressure, and j in Ml given ; at the end ^ of the cause the client 
■justified taxation after prayment, notwitiistand- | moved to refer them all for taxation. The order 
ing five months had elapsed before the presenta- j was discharged, Phtor wBmIar, 1 Anstr. 180 ; 
tirTii of the petition. In re, Brlmee, Em j 3 11, 14. 501. 

parte, 3 I)e G. J.A8. G73‘; s'L. T. 580; 11 W.E, I A' bill of costs was settled by retainer ; 

7(j2. second and subsequent bill was also settled in 

An unexplained delay of nine months after 1 the same way : — Held, on an application, to tax 
payment in the presexitatkyn o'f a petition for the, -second bill only, that the .solicit or could not 
taxation on. such grounds Held, fatal to- the insist on having both taxed. In re^ 

application. Jeffrlea. Er parte. Browne, In re, BO Beav, 259 p-Bl L. J., Ch. 632 ; 10 W. R. 127.^ 
1 De G. M. & ih 322 * 21 L. J., Ch. 442. ' ■ . ' A petition Was presented for taxation of a pata 

A mortgagee’s solicitors lull -was delivered at' bill , of cdsts, alleging specific iteixis of overcharge, 
the completion of the -uxortgage transaction, and The ..soHcitbr thereupon offered to repay ^tbe 
the amount retained, after objection. A petition amount '.'bf,. such" items and _ the costs, Tlie 
presented eleven mouths afterwards, for taxation, ] petitioner- did not acceile to this, but brought the 
was refused, altliough the bill contained an petitlofi; tO' a Ixearing,-" The coux'-t ordered the 
objectionable item of 20/, for procuration money. ta:$ation .of The bill, treating these items as 
JBai/le)/, In re, 18 Beav. 415 ; 2 W. R, 404., , ■ 4 omittei.' Cdtlki.Inrf, 2B Beav. 412. ■ . ^ , 


H 
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A;,'soIicitm’’s.,;.bill ' of ''Costs ', had/beeii:d 
.after the- deatir of ■ the client, to; tlie ' Bolicitors 
empioyo<i by his rc})rosontatives, and })aid ]:)y 
Jurisdiction.] — The lapse of twelve months them after investigation : amlsome, but notali, 
between the payment of a bill of costs and the of the papers of the deceased client were delivered 
presentation of a petition for its taxation pre- np. An application, made three years after, for 
eludes taxation under the act. Iltirper, hi re, the taxation of the bill, without referring to any 

specific en’ors, but alJegiijg genei’ally that tlie 
bill can be ordered to be bill contained exorbitant clnu’ges, was refused, 
pavment unless fraud ITorloeh v. SmitK 2 Mvi. A C. ■iO.') ; b L. J.. Gli. 
PemUrton \\ Tutlier, 1 W. E.8G. 236 ; 1 Jar. 802. 

* Where a client has paid his solicitor’s bill 

without pressure, and, with full means of examin-' 
V^tnd' afterwaixls' seek^^ 
the bill and refer it for taxation, he must 
and prove to the satisfaction 
;pecific errors of such a character: as 
?e ] amount to evidence of fraud. A general aliega- 
r, I tion of improper charges will not be sufiicient. 


0. More than Twelve months after 
Payment. 


10 Beav. 2S4. 

Qumre, whether a 

taxed above a year after 
can be shewn 

The court has no power to refer a bill of costs 
for taxation, when such bill has been paid more 

than twelve calendar months before the applica- ing' it before payment 
tioJi has been made to the court to refer. Btnns open 
V. Ilnj, 1 B. & L. 661 : 33 L, J., Q. B. 28 ; 7 Jur. state, in liis petition, 

1154.’ ’ of the court 

An application to tax must be within twelv 
calendar months after payment. Wilton, In rt, 

18 L. J., Q. B. 17 ; 7 Jur. 1188. 

Where twelve calendar months have elapsed A mere prima facie error in such a bill will 
since payment of a solicitor s bill of costs by his not authorise tlic court to refer it for taxation, 
client, such bill, although not signed b}^ the 

solicitor, is prohibited by^G eSc 7 VicL c. 73, *s. 41, The circumstance, that a solicitor has omitted 
from being referred to" taxation. Sutton and to give his client credit for certain items with 
Elliott, hi re, 52 L. J., Q. B. 752 ; 11 Q. B. D. which he ought to have been credited, will bo a 
877 ; 49 L. T. 486 — C. A. ground for a distinct inquiry what sums the 

xbi account settled between a client and her solicitor has received which ought to be set off 
solicitor, including arranged bills of costs, decreed against the amount of the bill ; but will not, of 
to be opened and the bills mferred for taxation itself, be a ground for referringlthe w’hole bill for 
in an action instituted nearly tw'o years after taxation, llu 

such settiorrient, on the grounds of undue infiu- li'inciples of the court with respect to the 
ence, and that the charges were improper and taxation of a solicitor's bill after payment. Ih,' 
excessive, and that much of the business done 

wms unnecessary, and ought not to have been Unsigned Bill.] — K bill of costs, though 

done. Watmn v. llodiCeil, 48 L. J., Ch. 209 ; unsigned, is within s. 6 of 12 A 18 Viet. c. 53 

11 Oil. IK 150 ; 89 L. T. 614 ; 27 W. E.’265 — 0. A. (similar to 6 & 7 Aficr. c. 78, s. 41), and cannot be 
A pi’climiiiary agreement between a solicitor referred for taxation mo’c tlian twelve mouths 

and his client on obtaining a loan on mortgage, after payment. Falln, In re, 29 L. E., Iv. 1. 
no bill of costs having been delivered, is illegal, 

and the delivery of the bill and taxation were Application by Third Parties.] — The admin is- 
ordered more than twmlve montlis after cornple- tatrix, with thewdli annexed, of a testatrix, who 
tion of the transaction and payment of the was also tenant for life under tlie mil, employed 
balance to the client. Cawley, hire, 18 AAT. E. 1125. a solicitor in relation to the administration of the 
A solicitor lent his client 200/. on a })rounssory estate, and, as was alleged, paid his bill of costs 
note. The note was made out for 210/., the out of moneys forming part of the capital of the 
addition being alleged to be for costs on the estate. More than twelve months after the pay- 
transaction : — Held, that the client was not pre- meat of the bill some of the beneficiaries, as 
eluded from requiring a bill of costs, shewing plaintiffs, took out an originating summons 
how’' the sum of 10/. was made up, by the lapse against ithe administratrix, as defendant. The 
of nearly three years and subsequent money trans- •^nm moTis was in tltuled in the matter of the estate 
actions betweeii the parties, J/>. of the testatrix, and also in the matter of the 

AVithhi twelve months after payment of a bill .solicitor, and it was served on him, but he was 
of costs a client presented a petition for its not named as a defendant. The summons 
taxation ; but the petition having specified no asked for a reference of tlie bill to taxation, and 
items of overcharge, no order could be made, that in taxing the costs the master might certify 
TTie twelve months having then expired, the what amount was properly chargeable against 
court refused to allo-w the p'etition'to staml ovei* the capital of the trust estate, and what amount 
for the purpose of amendment, by specifying wasproperly payable by the defendant personally, 
the items, Barioell v. Broohs, 7 Beav.^8,45.* ' as tenant for life ; and that, if it should appear 
Bills of costs examined after a long period,- and that' the bill was overpaid, tlie solicitor might be 
even after payments made, ifewman v* Pmjm, indered to repay the amount certified to be over- 
2 A^es. J, 202 ; 4 Bro. 0. 0, 350. paid to the defendant. It was suggested that 

Taxation of solicitor’s bill, after payment .and the bill contained items which were not properly 
lapse of several years, refused, , }YdtefH v. SuiUh, chargeable against the capital of the trust estate, 
1 Jur. 875', ' ■ . ‘ ; ' ; ’ A , and that the solicitor knew that ho was being 

A solicitor 'delivered a gekerai "estimate of costs ' out of the capital of the trust estate, and 
due to him, without Specifying; the ■particiilai's. had notice of the breach of trust at the time 
The client signed a’, memorandum, agree, ing to the- when he received payment Held, that the 
statement, and requesting A/ftd'.'yrhoin he had lapse of more than twelve months since payment 
givi?n hiBAo'c6ptanoeytO''|>ayhhe:amqx^hp'.A^®^^ was a bar to its taxation -Held, also, on/ the 
filed ;% the client; "more! #fter- authority of (51 J.,'’Ch. 271), 

wards, to' obtain a deiiYery'.and'dax^txon of the that, even if the solicitor had been made adefeii- 
pill ’Of costs, was ylant to the summons, the relief asked agaipst 

w, Beav, * • , jhim could not have been obtained* Whether' 
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bare jurisdiction t(.) determine questions of 
retauier. Hair, In re, 10 Beav. 187 ; 16 L. J., 
Gli. 16H ; 11 Jur. 139. 

A judgment at law which is not fioal docs not 
preclude an order of course for taxation. Geihje^ 
hi m 15 Bchv. 251 ; 21 L. J-, Ch. 430. 

After final judgment, signed by an attorney 
and solicitor, iii an action upon Iiis bills of costs, 
there can be no refeTcncc for taxation under the 
6 7 Ahct. e. 73, except under sj)eclal circum- 

stances, although there has l)een no verdict nor 
writ of iiiquirv executed in the action. Barminl, 
In ?r, 2 Be Ch M. cS:. (1. 359 ; 17 Jur. 53. 

Scinble, that after the question of taxation of 
a soljcitoj'\s IfiJi of costs has been adjudicated 
upon in an action, a special petition to this court 
to tax the costs, under the t.> 7 Viet. c. 78, s. 37, 

cannot be entertained. 11k 

Sendfic, that after judgment in an action for 
costs the special jui'isdiction to direct taxation 
gi ven by the 6 k. 7 Viet, c. 73, is gone. Ih. 

Costs" after j udgnient in an action for them, not 
referred for taxation. Otherwise, on a speohil 
case of fraud or improper charges. Landdaffe 
Y. Tanlor. 14 Ves. 262, 


any inlief could have bt.‘en ubtained against liim, 
<|inere. JnrlKwiK In rn, Jkunihton-Lhffli v. 
BonifhfirnkLetnh, 58 L. J.. Ch, 387 ; 40 Ch. D. 
495 60 L. T.''589 : 37 W. it. 282. 


10. After Action BrougM. 

After Action.] --A bih of costs having been 
incurred by A. and ib jointly, ami an action having 
Ijcen ]>rnughT again^-t them for the recovery of 
tiio amount, the court refused to direct a taxation 
and Trt stay the proceedings at law, on the under- 
taking of A. alone, to |,iMy what iniglit be found 
due. ChllcnifK In re, 1 Beav. 421. 

A. client obtained an order of course to tax 
after action brouglit, but before notice of it, and 
the ordei- did not pi'ovide for the costs of the 
action; — Held, that this was rmt ii'i-egular. and 
a mr)tion to discharge it was refused with costs, 
Faruujton, In re, 33 Beav. 346. 

A solicitor brought an action at law’ for the 
recovery of his bill of co'^ts. The client con- 
testetl the I'etniiier, and tvhile the' action was 
pending, obtained an order of cotu'se to tax the 
bill of costs ; but the order contained no sub- 
mission to pay what, upon taxation, should be 
fourul due. Upon motion to discharge tlie order 
as irregular ; — Held, that the court had juris- 
diction to make such, an order ; but that in such 
a {‘Use the facts ernght to be brought .specially 
before the court, which wfjuld make a special 
order, according to the eii'curnstances of the case. 
The court made a special order ; and in case the 
respondent should refuse to take it, directed the 
order of course to be discharged, but without, 
costs. Thujr/ood, In re, 19 Beav. 821 ; 23 L. 4., 
Ch, 952 ; IS'jur. 821 ; 2 W. II. 682, 

Where a defendant after action brought aiqdics 
for taxation, he cannot deny liability nidess the 
order expressly provides therefor. Baker v, 
Monni'eatker, 2 Car. (S: K. 737. 


11. After Security given or Settlement. 

Security. ] — Bill may be taxed after bond and, 
mm’tgage given as security for same. AnbreifK, 
Hick. 403. 

Court will Older attorney’s bill to be taxed, 
though he lias a mortuaue to secure payment, 
\Vahnedeu v. Booth, 2 Atk. 29. 8. Ik, Plenl&r^ 

Icath V. Frarer, 3 Yes. k B. 175. 

A solicitor being imlcbted to A., and having a 
demand against B., a client, prevailed on B. to 
give A. a bond for 3,000k, as part satisfaction of 
the costs due from B. A. knew that the sum 
claimed from B. was due for costs, but had no 
notice the costs had not been taxed. _ Taxation 
decreed- JTurrlsnii v. WV f ,dii re, 9 Sim. 255 ; 2 


;>of of such tlealings betw’een the 
client, or of such errors or improper 
he bill, as could amount to evidence 
Vuters V. Taylor, 2 Myl. & C. 526 ; 6 
> ; I Jur. 375. 

attorney had taken a mortgage from 
the'offidalihlsclicnit forhis bill of costs' in preparing that 
nder the and/aiiGther mortgage, and the client, before the 
’.s mortgage . was executed, assented to 
, . ^ redeem, 

of a bill to 1 qiiestioned its accuracy ; the court directed the 
■master do examine the bill, with a view to asccr- 
the- reasonableness of the charges, without 
into evidence as to whet lim’ the business 
charged for bad been actuallj’’ done. Wrafjg v. 

DeAam, 2 Y„ k CoU. 117 ; 0 L. J., Ex. Eq. 

C'Osts ordered to be taxed fourteen veal's after 
security; given' for th.e,.j)ay'm,ent. ■ of them, it 
that dhc costs had not' been paid, 

" * an ialtWugh ' payments' had 'been made on account of 

appli- them *, thatthe-seemtity had been given pendente 
.... regular, the lite; and W'hile fixe hejlition of attorney and client; 
blit that he oughhto be -exi^fbd betyreen tl^e parties ; nq account having' 


After Judgment.] — A solicitor to a ra 
com])ariY, provisionally registered, brougl 
a(;tiou against three of the managing <lirectc 
the amount of his bill of costs, ami reco 
judgment. An order was afterwards obtaim 
wiiuling up tlic company under the act, 
a petition was then p'l'cseuted by 
manager for taxing the solicitor’s bill, u 

statute 6 (fc 7 Vicr., c. 73, on, the ground of exces- 1 attorney _ _ 

sivc charges :~HeJd, timt the court could not be | the bill, but afterwards, on comm- 
callcfl upon to examine the items 
ascertain their correctness, and that an allegation 
of exces.sive cliarges was not such a special cir- tain 
cumstanco as to bring the case within the 38th entering 
.section of the act. Peti tiondismlssed with costs.' (’ 

T5/?v/ 7/, /w. m 2U L. J., Ch, 325. 

A solicitor vvas employetl by three partnepo -38. 

He brought an action' against them for his bill' ' 
of costs, and, representing one, he obtained judg- s< 
meiit against them by default 'Held, that thi^. •appe.anpg 
did not prevent the 'others from obtaining ' an. .U'" 
order for taxation : Pleld, also, that an 
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then in eiiilDfirrassccl ch“Cimistances,some oppres- ] to be driving the client into a bargain on 
sion having been used towards him by the attor- unequal terms, the relaticm of the attorney and 
ney ; but ^ the vouchers having been given up client still continuing, tlie court held that the 
to tlie client, it was ordered that the bills of latter was not precluded from an order for refer- 
■costs sliould be prima facie evidence of the ence for taxation by the circumstances of an 
business (lone, and the reasonableness of the admission of the balance and payment of the 
charge, with liberty to 'the client to surcharge settled account. Xo'kexY. 5 Beav. 448. 

iim! faBify, Fowler v. Jltw’e, 2 Jones, 415, 

Solicitor having taken a judgment of his client Agreement, j—Agreemetit between a solicitor 
for 4U0d whilst cause was depending, also several his c.‘iioni. an illiterate person, fen* payment 
cxt]’a('n'dinarv charges appearing in iiis bill, bill bills (taken at a given amount) solely out 

though adjusted and allowcc.! seventeen years ago, PJ’oduce of some proiieiiy, the subje(jt of 

referred to be taxed, and judgment and otliei’ ju’ccliide taxarion. I/h/Ip^ 

securities to be delivered up. JUrunerH' Co. v. “ V Beav. 275 ; 2.) L, J., Cli. 161) ; 1 Jur, 

Favh, 2 Atk. 295. (^V.S.) 1059. 

Where a bond and warrant of attorney, on 
wliich judgment was cntei'ed, were given tvwnty- 12. Scale of Taxation, 

seven years ago for costs due to a solicitor, the 

court, upon an allegation that these costs had Parliamentary or Chancery.] — Under the 
never been taxed or settled, refused to refer them common ordei* to tax a solicitor’s bill, the taxing- 
for taxation at the instance of the .surety masters would tax a bill for pariiamentai’y 
■of the client, and against the executor of the business upon the scale of parliamentary allow- 
executor of the solicitor, who had died twenty ances. Sudloic, hi re. 11 Beav. 400; IS L. J., 
years before. v. 0’i?c7/, Sau. & !Sc. 194. Ch. 182. 

A client executed a mortgage to his solicitor The promoters of a tramway company obtained 
for a specified sum, being the amount at which a provisional order from the board" of trade 
past costs in a suit had been estimated, without authorising the construction of the tramway 
the bills having been delivered, the solicitor under the Tramways Act. 1870. Their solicitors 
undertaking to deliver the bills by a certain time, ^oiit in their bill of costs: — Held, that the bill 
wliich he did. Four years afterwards the client must be taxed according to the chancery and not 
changed his solicitor, and obtained an order for tbe parliamentary scale. 2lorley. In re, L. 11. 20 
taxation of subsequent costs, but declined the Bq. 17 ; 32 L. T, 524 ; 23 W. 11. 532. 
offer of the solicitor to have the costs secured by tt* t. x n 

the mortgage included in the taxation, and or Bower. ]---An action for the recovery 

obtained the order without prejudice to any large estates, the statement of claim in which 
(]uestioii as TO those costs. Two years afterwards, case of concealed fraud to avoid the 

the client filed a bill against the^solicitor. to have ‘-'operation of the Statute of Limitations, was dis- 
the latter costs investigated and the account without costs. The taxing-master in 

between the parties re-openod, but did not allege of plaintiff as between the 

any specific overcharge or error Held, that the solicitor and a person who bad guaranteed their 
application wms preciuded bv length of time and taxed them on the lower scale as 

acquiescence. Moyrwvev. G. coming within Ord. VI. r. 1 Held, that the 

620 ; 26 L. J., Ch. 86 ; 3 Jur. (N.S ) 399 ; 5 W, 11 95 fraud being raised was not a 

Though the court wdll (^)pen a solicitor’s bilb leason for directing the costs to be 

and order taxation after several years, and a higher scale, but that, to take the 

security given, or even payment, upon gross general rule that the co.sts of an 

errons, fraud or undue iiressure, where nothing ‘Action for the recovciy of land are to bo taxed 


Settiement.]-~A settlement of a bill of costs ^lon uya jiaigeuncm^^ 
during the continuance of the suit, while the 
cUeutbas no professional adviser, except the w 

solicitor himself, is not a bar to its taxation. he has exeiciyed his discretion, th 

Crimley v. Piadier. 1 Jac. k Walk. 460. unless lie ha 

An account settled betw^ecn a client and her ^ wrong principle or made a rnaiii 

solicitor, i ncludtiig arranged bills of costs, decreed 

to be opened and the bills referred for taxation County Courts Act.]-— Sect 36 of the Count’' 
in an action instituted nearly two years after Court Act, 1850, wdneh fixes a limit to costs, ai 
such settlement, on the’ ground^ of undue influ- between solicitor and client, in actions when 
ence, imd that the charges were, improper and not more than 201. is claimed, applies to count} 
excessive, and that much of the bitsinessdohe was court actions only. Cb/w. In re^ Drew. F.r parfe 
iinnecessai^s and ought not to have been done. 50 L. J., Q, B, 238 ; 6 Q. B. I). GOT : 44 L, T 48 
V. Modwell, 48 L, J., Ch. 209'; 11 Ch. J). 29 W. it 390—0. A. 

150 ; 89 L. 1. 614 ; 27 V’.. E. 265-^0. A.. The scale of costs and charges in actions in tin 

.... ^ .ww •■ ' ’ ’ county court under 20/. framed in pursuance of 

^ Acbtmssion of Balance.]*— ^^yh ere the ^client was 38 & 39 Viet. c. 50, s. 8, does not prevent a solicitoi 
in the power of his solicitor, and- without the from recovering charges other than those apecilied 
1 ' ■*’, ' proper ^•aSBL|fcahce,- for' obtaining „any in the scale for work done out of coui*t before and 

enecrive exainmation of the bills, which .cbnsisted after the commencement of an action, altliough 
or gcncial items, and, were'. oth^Jtwise' not,, snflfi- there has been no agreement in writing for furthci 
explanatory,^ and the ,spridtor>|>pearec|l'costs under 19 k 20 Viet. c. 108, s. 86. JOniCff y 
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.hwl Euunuwl. ],! :,l L. .t.. Q. B. 490; !);mg fnr eviaeiico of the title of the 

<1 I' 1) 4(».S • So \V K TS.'i :The evidence i-equn-cd was turnisiieil. bume 

'"ThVa'|.i«-iidix ro the omiitv court vules. IKSti, I dehiy took place in consc-queiiee nf tlie neees-ity 
c-mtaini a scale of costs as heVvveen solicitor and of B. being a.lmitted ami ob auuug a licence o 
client wlicrc the ain.miit recovered exceeds 2/., I demiso. On the loth ot Oe obw. I . s sula.iiois 
and iloes not exceed KB., and provides tlntt no ; were infonnctl by the stewaril ot the ninnoi i ta 
otlcT costs arc i.t be ailowod where flic uiiimint , 1’. conkl be admitted, and di.-it licence bj out isi, 
claimed ,|ocs not e.x.-eed in/., unlc.ss the judge, would be .givein On the IJth ot Octob. . i. s 
ccrtilics under s. :> of the I'ouiitv Clonrt.s (C 'osts bsolicitore .ffiive him writ en notite Oi tlic.i .,k.- 
•ind Saiiu lcs-I Act, ls,s2. The plaiiitiir lutviiig I tion to be remnueviited^ aceomiug iu the old 
coniine, u-ed' an acrion in a county court for J n/., | .system as nioditied l'>' * 

consulted solicitors with rct'ercnee to it. who, after j under the holieirow *1^^ u 

takinc various, steiis to investicate the claim, | the books ot the solicitois nas .in tiiUv umiti 
reconrnunalcl a settlement. wUicli the plaintiff 

refused toacce,,t. The solicitors then returned but there w.as no evnleucn as to the u 
the naners to the plaintitf, who proceeded with stance.s under winch it was wade. On tlv 21st 
tdle action in potoil i_Held. that n,, on thotaxa- of , October P.'s solicitors sent ind ent 

tionuf the solicitor- b.l! lo, ihe so, vices rendeed draft leases. Urn leases we o e autul. .uul t e 
bv them, it was a question for the master whether tesees, who wore bound to pa> the eoAs cl t 
the sqliciiui, had. in f.ict. acted in the coiiduct of lessor’s solLintors. insisted that 

the action and that if thev appeared to have so must be according to the .scale n beheaulc 1. .— 

acted 1 10 ^ costs than Held, that the election on the 1 )th nt Octolxir 

thosc;i,ocihedintheappendi.x. Enuumel. In r. wa.s too late, for tlmt 

(9 Q. B. D. 4(18) considered. Jhi(l Lomjdfiffe. and undertaken on the -ath of .Jul} , .n d th.it t o 
re, iJnond. JI.,‘ p:nin, 57 L. .1., Q. B. taxation n.n.iff Ch D T 

5U3 ; 21 Q. B. D. 242 : .511 L. T. 467. In »vy •<(; B- B- ’ ■’*" ^ ' ‘ 

Hifflier or Lower Scale.]— On taxation The notice of election iiridp' r. G the 

•as between solicitor and client of the costs of a Oerieral Order to the Solicitors lieinuneiation 
couutv court action in which the amount claimed Act, 1.881, must be g‘y<-’n 
exceeded, but that recovered was less than 101., ’■’'f 

the master has a discretion to allow costs on the matter for Ins client Aftci having h ue any 
higher setae. Jj,tni;h>h and Ilidcn. I>t re,a)h . work in the matter for whiel he tuu d d ai e 

0 P rm<rn 1 O B I-MIJ • (i;-! L. T. SIG : 39 his edient it the scale under the ordei d a.l not 

E.\l-a r Rewersui 55 .1. P. 183. ’ apply, it. is too Kuc for him to elect. 1 'vi, 

Asolidtor eomracnoed an action in the high w 
court for a client, and conducted it through Ch. 24i ; 34 Ch D. ,0, ; oo L. 1.8bi, .k ^\ . R. 
rwfqin shn-i-es Ultiinntelv, client’s 2:-h> : ol 3- i . 

instruction^ he obtained an order under s. 05 of A solicitor who acted tor a mortgiigee m rela- 
the CS')Uiitvt''ourrs Act. 1S88, by which the action tioii to the raort<^uge(l property iecei\ed fiom 
was .remitted for trial to a county court. .f.fe then the solicitors of thLii>^T^on^ 'that ^lie ' movtu-aox^^ 
ceased to act for his client. The action was ot redemption 

^ taxation, JJoMl v. and which would be covered by the scale lee 

Wlltir \\0h J 251: U U T. 299 ; 39 The sale was cornpleted :-~Held, that a, 

w p ior * ' election to be remauerated according to the old 

ThVinovi'^ious of s IIS of the Count v Courts system, which was given by the solicitor after 
\ct 1888 as to taxation, do not apply" to costs work of the above descnptioii had been done, 
Incniied' in the high court up to the date of an was too late, a though 

;TpS 1S hXa m the same position as 

245 ; 74 L. T. (>5 ; ’44 \Y. Ih 473 ; 60 J. .P, 212— ^om as he did any work of theabo’ve dcsciiption. 

Where money is paid into court under statutes 
_ iTit'''or'oorati nst' s* 80 of the kaiuls C-laiises Coii- 

13. What Sums Allowed. ' solidition Act, 18f5, the solicitor for the vendor 

a fS'olIeitorfi" Jhfmunmdion Act, may entitle himself to detailed charges, provided 

. thatdie signifies bis election 'd)ef ore undertaking 

i. Election as to beaie. , irasipess.’’: li.pdewell Ilospltcd and ^d^fro- 

Time for — ** Before undertaking any Busi- 

3 iesg The solicitors of the assigns of a .lease ’ The nbficepf election undei i. i> ot ihc Gcntial 

of exf imlrl land wrote to l>., the copyholder, .pidei- iindw /the -^licrtors ReinnnomtiOT 
.nsldmVfoi- renewed leases to their clients under ISST, .as yto lewuneration ioi coavoj anung 

1 covenant in the original lease. On the 3i3th busifie®- arising An, an action, must bo given by 

of July, P.’s solicitors wrote to the solicitors of the spllcitbr: before^ bb-undertakes such anijey- 
the a ilientits statin P. had called on them aheipg business. After having < lone any work 

wnthThe letter, anil that the matter therein in the '.inatter .would properly bo coveied 

i-efau-ed to should have their attention, and ask- by ' ^he - scale btergf, e-g.- disoussotl,'. with < ,the 
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die] it the mode of scale and questions relating to Winding - up — Duty of Liquidator.] — On 
the title, it is too late for him to elect. AUen^ receiving notice from the solicitor, wJioin he has 
In re (H4 Cb. I). -tSH), and Beder v. Ileder (3-1 emploved to act for him in the wmding-ap, that 
Ch. D. ()07) followed. Metcalfe,^ In- re. Metcalfe he elects to be jaaid for iris work midoi* Schedule 
T- JJlenrowe. 57 L. J., Ch. 82 ; 57 L. T. 925 ; 35 II., and nor according to the scale chaj’ge under 
W. 11. 137. * ^ the general oi-der made iu pursuance of the 

The expression ‘dmdertaking any business” Solicitors’ liemunerntinn Act, ISSl, it is the 
in r. {> of the Order, means not merely accepting duty of tlie official liquidator, in order to dis- 
tlie retainer, but rather entering upon the work, charge his duty of pj'otectiiug the assets of the 
that is, doing something for which the solicitor company, to obtain the direction, of the judge in 
Is entitled to make a charge, whether such charge chambers as to whether ho ought to continue to 
is or is not covcre<l by the scale fee under the employ a solicirur who retpiires payment rm the 
Order. Stewart. In re. Tl Ch. I). 49-1 ; 59 L. T. more exjicnsive footiTig. {'nlied Kemjdom Lund 
737 : 37 W. II. 484. and Jtuildtmf Ai^MUuatlnn. In re. 58 L. X, Ch. 

132 : 4U Oh. 1). 471 ; GO L. T. G94 ; 37 W. IL 
What is,] — trending in a bill of costs in the 4SG, 
old f<')rni cannot be treated as an election by the 

solicitoj-s to charge according to Schedule IL of ii. In what Cases Applicable, 

the Order. Flenitna v. Hard ca die L. T. 851 : ,, 

38 W. 11. 770. • a. Crenrmlly. 

‘‘ Couveyaucing Business” — ‘‘Other Busi- 
Notice of Election — To whom given.] — ness.”] — Solicitors who transact convevancine- 
Semljlc, where a solicitor is acting fur several business in an action will, under the Solicitors 
trusteesmioticeof clectionmustbe giventothem Uemuneration Act, 1881, aiul the general order 
all. Ileder v. Ileder. supra. of August, 1882, be allowed taxed costs and 

Where notice of election under the rule has ohai-ges for such 'business according to the scales 
been pi'operly given by a solicitor to his client, g^t forth in the schedules to the Imneral oixler. 
a first mortgagee, it is binding on a subsequent q'pe proper construction of the language of s. 2 

moumbrancer and also on the mortgagor. Ih. of the Solicitors’ Uemuneration Act, 3881, is that 

Where, under a lease containing a power of q refers to conveyancing matters which take* 
renewal, rlie assigns are liable to pay the costs of place in an action as well as to those out ui 
a new lease, the only person to whom any notice eumt, and that the exception is only from “ other 
of election under r. 6 need be given by the business’' not being con veyanciiie business, and 
lessor’s suiicitor is the lessor himself ; the assigns accordingly where the taxinc'-master had dis- 
not being “clients” of the solicitor within s. 1, allowed certiiin chai'ges made/'for conveyancing 
sub-s. 3, of the Solicitors’ Kennmeratiou Act, bu.shiess in fin nerioii, and under the scales of 
1881, so as to make any notice to them necessaiy, charges contained iu the scliedules to the general 
Allen, In re, uiS L. 3., Ch. G ; 34 Ch. 13. 423 ; oixlor of August. 1882, he was dij’ceted to I’eview 

Ij. T. G30 ; 35 A . Ik lUO ; 51 X P. 32.,). IPs tax:ition. Stanford v. Bohortn. 53 L. J.. Ch. 
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(lone; that here, as there was no deilucing of ft ioii to the contrary. Ftdd.Jtire, .*>-1 L. -T., Ch. 
iitie, but only |K‘riTsal ;uhI completion of the cfni* <>61; 29 Ch. D. 008: 52 L. T. -IBU; d?> \V. U. 
veyance. Seheuulo I.diul iiot apply, butthatuiider 559; 49 J. (U9 — C. A, Aud ,wy* prrretliuff 
the ,ireiieral order. ?Bc.]ie<lulc 11. r. 2 (c), the caap. 

.solicitor's reiiHi!H‘ratio35 w:i.s to be regulated by InvTune, 1882, D. conti'actc<l to sell a piece i;f 
the old system ns liiodihed by 8eliednle .! 1. Laoe/ij land for STi)/. upon the terms of the purchaser 
d‘- In ri\ 55 i.. J., Ch. 287 : 25 Cli. 1). 501 : paying* to the vendt^r ^'all i-easonable aiid profter 
49 L. T. 755 : 52 W. IL 253 — C. A, costs*’ of making and verilyiiig his title ajal 

Under a contnini-d in a will the executing the conveyance. In January, 1885, 

testator's >ous took the real estate at a valuation, the general order under the Solicitors' ilemti- 
and^ tf'ok over the :\s.-ets and liabilities of his ueration Act. 1881 , came into optrralion. That 
biishif^N the SOI}', giving a inorigage to the order provides that the eo^ts of the vendor's 
trustees to secure, the purchase-inoJiey. The solhutor. witli respect to such a sale, sliail be 
same soliciioi'M acttsl ftr ail [farties in pi*e})nriiig* according roan ad valorem scaleof ;>o.v. per cent, 
the .necessary deecls, aaid charged full vendors' fsee Schedule I, Tart ]}. in April, 1885, JX 
and pnr(*haser,C costs, and aUo mortgagors' and I (who had ]>revion.sly employer i a country .solicitor) 
mortgagees' costs under the scale :~lJeld, that | transfet*red the busine.ss to a ijondon solicitor, 
they were onlv entitled to remuneration under I In JMarch, 1884, the London solicitor sent in his 
Schedule IL. for, as they had not “ investigated bill of costs to the purchaser's solicitor made out 
and deduced title.'’ the sctde charge did not on^tiic old system. The purchasers solicitor 
IfrpitHj and frdwy, //*• vr, 58 L. 'i'. (>79. objected that the bill ought to be made out 
In Jiih’. 1881, \V. instructed liis solicitors to acconliiig to the scale proscribed by the general 
pro] xirc a building agreement with form of lease order. On a sunjrnons by the purcliascr for a 
to be granted on completion set out in the deciai'ation to this effect :~Held, that the costs 
schedule. In June, 188:3, the premises iiaving* payable by the jmrehaser were regulated by that 
been completed, W. gave furtiier instraetions ! order. l)rnneandSpcn‘farijofSfafefo/'\Vaj\ 
for a lease, which, as preparad. was, except as to In n>, 54 L. J,, Oh. 45 ; 51 L. t, 657 ; *55 W. It. 
parties, a ver] tax im copy of that cimtnined in the 120. Sec also Flemiwj y. II(t,nlca,dJc\ post, 
schedule. In .Xovember, 1885, the solieitoi*s ct)]. 1626. 
deiiYcred their bill of costs, lit which imder date 

July, 1881, were varioits items amoimting to 17L Business Completed before Order.] — The 
in relation to ]>j'epariiig the agreement; and general order under the Solicitors’ Itemuneration 
under date Jimo, 1885, “to costs of preparing. Act, 1881, i.s by virtue of s. 7 of the act, appli- 
engrussing, executing, an<l completing lease anti cable to busines.s completed before the ortler 
counterpart, as per .Schedule I. of Solicitors’ j cxmie iiito operation, Sfeicant,In. rp.-tlQ\\,l). 
Keinmicration Act, 51)d Jo.s*,” On taxation this j 494 ; 60 L. T. 757 ; 57 W. K. •484. 
item was objected to. on. the ground that the act ! 

did not apply, as the substantial part of the work j Act not Applying.] — In taxation between 
done was previous to ilm 1st of January, 1885, solicitor and client, ca.ses for counsel to ail vise 
and had been already charged for in the costs of trustees whether they shoultl require a release 
preparing the agreement. The taxing-master from their cestui fpie trusts on tlieir discharge, 
disallowed the objection, but deducted 20Z. from statements for the information of the client "as 
the oiU. 10, y,, and directed a detailed bill of costs to the investment of the trust funds, and the 
in relation to the preparation of tlie lease to be prudence of changing it, or directions to the 
brought in. This bill was <le.livcred, but was not i trustees signed by the client, consenti^ig to the 
taxed. On summojis to review taxation : — Held, change of iiivestment, and di]*ectinga new invost- 
t hat the taxing-master onghl to have taxed the ment, are not included in .Schedule il. of the 
detailed bill for the actual preparation of the general order to the Solicitors’ liemunerat ion 
lease, and not have allowed tiic ad valorem scale Act, 1881, but are taxable under tlie scale of fees 
even to the extent he did; tliat the ad valorem prior to that act. O'llugan^ Frjmnfe, 19 L. R,, 
scale appHcil only wiiere the solicitor had sub- Ir. 99. 

Stan tiaiiy done the work specitied in Schedule L ; xl solicitor who was employed by a Board of 
that as the scale charges did iiot ap]>ly, the Guardians to prepare a scheme for the erection 
taxing-master ouglit to have taxed their charges of cottages under the Labonrei’s (Ireland) Act, 
in accordance wirli r, 2, sub-s. (c), aiul 8chedule 1885, furnished his bill of costs, in which he 
IL IBfdilnj, In n\ 54 L. J., Cli. 608 ; 52 L, T. charged fees of five guineas each for attendances 
89; 55 W. II. 520. 8ee also WU.mn, Li r6», and and .jonnieys in connection with the business. 
Wood V. (Jalred^ post, cols. 1628, 1621). The taking oiBcer having reduced these charges 

, to the amount that, would have beeii allowed 
Part of Work done before Act.] — Negotiations prior to the passing' of the 8olicitors’ Remuueni- 
fo]*_ a lease were cmTied on through the lessor’s tion Act, .1881 : — Held, that even assuming such 
solicitor for two yeai's before the .rules muler the business to come' within the act (which semblo it 
Solicitors’ Remuneration Act, 1881, came into does not) the .scale of taxation applicable was 
operation. After they came into operation that vvhich’ existed ai the time of the passing of 
terms "were come to, and a lease cxccnted. The -the act, and not any higher one prescribed by the 
solicitor iu his bill charged for the negotiations, General Order, of T884„ d^Stmnge^ IJx parte, 21 
and also charged the an wunt fixed by Schedule I. I;. B., Ir. 529.y -b- 




■ill 


I 


^ items for negotiations. The solicitor appealed that s'uch items were not ' 

— Held, that though the business had been com- .iylthii ,Schednlh’K.'iy f,;Gehg^rdv,,lCth 4prib > 
men ced before the rules came into operation, the 1884, made lih 'pWt&nbe . hi the Bolicitors’ ylb'. 
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— ^Held, by Johnson, J., that such items were! Taxation hy Third Party — Beduction from 
jn-’opcTly Taxable under the scale settled by ' Scale Pee.] — Where a solicitor's bill us dudes 
■Sehednie II., aboye referred to. Atltiusou, Ifi re ^ : charges for services in respect of which the third 
24 L. E., Ir. 182. ' party taxing- it is not liable, a corresponding 

■ cleduction must be nnaie as between the solicitor 

Conveyancing- — “Other Documents.”] — The i and such third party from the amount of tlie 
%vards "other documents” in the heading to j scale fee chargeable upon the Tvhole transactimi. 
■Schedule Jj. to the (letieral Order, made under 37y/;/,y, In re, (iJ Ij. J.. Oh. 79 ; [181)5] 1 (.Un 78 ; 
the Solicitors’ Eemuueratioii Act, 1881. mean i 1.8 E. 85 : 71 L. T. 71 G : 43 ’\W E. G8. 
other tiociinients cjiisdein generis with deeds and 
wills. An agreement for the execution of sewage 
works, made between a contract or and a board of 
ti'>wri C(innnissionei‘s, though not a deed, is " con- 
Yojoiucing business” within the meaning of s, 2 
of the Solicitors" Eemuneration Act, 1881. and is 
taxable unde]- the scale settled by Schedule IT. 
of the above-mentioned (ieiieral Order. Carnth, 

IJ,r jnirie, 25 L. E., Ir. 478. 

In the taxation of costs under Schedule 11. of 
the genei-al order of the Solicitors’ Eemunera- 
tioii xVet, 1881. headed “Instructions for di-aw- 
ing, <kc., deeds, wills, and other documents,” 
cases for the opinion of counsel are included in 
the words -’other documents.’' Malnm and 
Sa>jei\ In re, 62 L. J., Ch. 6.5 ; [1 898] 1 Ch. 507 : 

2 E. 337. n. ; 68 L. T. 189 ; 41 Wh E. 87. 


y8. of La )t (I . Ab?. 

Land out of the Jurisdiction.] — The general 
order made i]i juirsuancc of the Solicitors' Eemii- 
i.eratictn Act, 1881. does not apply to a sale of 
land situate outside the jurisdiction. Tbercfoie. 
on such a sale, the costs of the vendor's soiicdtur 
are not cbargcalde according to the scale in 
Schedule L, Tart J.. but are regulated by the old 
system as altered by Schedule 11. Greeillen 
Seftlomcnf, In re, 58 L. J., Oh. 256 ; 40 C<h. E. 
441 : GO L. T. 48 • 87 AV. E. 1.50. 


“Conveyances of Property” — Grant of Ease- 
ment.] — Grants by way of sale of rights and 
easements of laying and maiiitaiiiing; pipes in. 
land are not “conveyances of property ” within 
Schetiule L, Part I., and consequents the scale 
is not a])}}licable to solicitor's charges in respect 
of such grants. Stewart In re. 41 Ch. D. 494 ; 
GO L. T. 787 ; 37 AV. 11. 484. 


Extraordinary Cases—Bxscretion of Taxing- 
Haster.] — Under Schedule II. of the general 
order under the Solicitors’ Eemuneration Act, 
1881, prescribing a charge of I0.v. for an 
“o.rdinni’y ” attendance, and giving the taxing- 
master power in “ extraoi'dinary cases ” to in- 
crease or diminish that charge “if for any 
S])ecitil reasons he shall think fit,” it is a question 
for the discretion of the taxing-master whether 
or not a case is “ extraordinary,” as being more 
-sinqde or more difficult than a normal fail- 
average case. In extraordinary cases, where 
the taxing-master increases or diminishes the 
“ordinary” chaj-ge, he must have special reasoins 
for so doijxg, but be is not bound to state his 
special reasons till he formally answers the 
objections to his taxation. Mahon and Sayet^ 
In. re, 62 L. J., Ch. 448; [1808] 1 Ch. 507; 
2 E. 337; 68 L. T. ISO; 41 AW E. 257— 




SOLICITOE— Cosfs. 


eooiT. wliicl!. uiul<* 3 ’ s. V)S of the Ihinkruptcy Act, The taxing-master allowed only cost-^ accorfting 
IShl, wes vc>ic(I in the public works commis- to the lirst schedule of the general orilcr. Cue 
sionenvs. the pnrchaM?-n3(iney, iitbnOi)/., being }>ny- of the ]mrchases was a purchase back by the 
able out of i'uiuls in coini under vuj'ions acts, ^ trustees of surplus lands taken from them Iw a 
including tim l.anb^^ Ohinscs Aet, and represent- railway company, and the title was therefore 


ing UiT}d’< of the coigioration rabm by eertaiu [ taken without investigatiom except as to a very 
public bodies, un apidvlng to tlie " cominis- ! small piece which had belonged to nnoilier 


})uh!ic ieuiies. Un apjdymg to tlie cominis- , smaJi piece wmen naa ociongeu lo inmiiier 
situiois th(‘ coiporatioij wei’e infurnic<l that the 'owner: the solicitors, though aering lor tin- piir- 
properiy was vrsied In the eominis^iomuN under chasers. Itad prepared the contract: for sale : — 
tile aho‘vc scot An, and that tiny ““did not agree > HeliL that the scale applied, although ptirr <;f th<‘ 
lo fttrid"]! any evidence of title.” but would | work was done before tlie net; that the title 
ji]>{dy to Ttie 1 old { diatiecllov. under itie section, hutl MibslaiiTially been invesligad d far n-i wa*- 
fur ills juithority tti .-.oil ; and tiny Mib^cipienily necessary, and tlierefore iMceij, Jn re Ch. 1). 
wi’oie that the Lurd (Jliaiicellor liad authorised ilO})didnot ap[)] 3 % but that they were en tit lt.al ri> 
the s.ale ly Iiis secretary. The city solicitor, charge for prepartitiori of the contract in addirinn 
however, having regard'd) the terms of tlic to the scale charge, because the scale assumes the 
section, required a written authority signed by contract to be prepared by the vemlor.s solicit<5i'. 
tlie Lool Cluincellor himself, which w“as tluly and the\' were entitleil to 1 per cent, for iiegot!- 
o])iained. The solicitor, liaving thus satistieil ating the purchase as well as to the 1| per cent . 
hiiasctf as to the conuni'^sionerA t itle, ohtaineii, i for completion. v, 52 Ij.T. 

on summons in chambers, an oi’der sanctioning | 851 ; 83 W. E. 776. 
the purchase, the chief clerk, upon the prodiic- I ^ ^ ^ 

li-.u of the Loi-rl Chancellor^ authority, aii.l at — Part of Money on Mortgage. ,-M hen 


the rcirae.st of the .“olicitor, disueiisiiig witli the ' part of the puyiase-monev is ullowcd to rciiuiiii 
rofem.n.u* n« to f irl,. Tlu- nuivhnse h.i viiiu i On mortgage of the property sohl, the solicitor ot 


usual reference ns to tirle. Tlie purchase h.aving on mortgage of the property sold, the solicitor of 
been corupleted, the corporation carried in their i vendor mortgagee cannot charge the scale 
solicitors bill for taxation, coutiihiing a cliarge ! Oes luulor Schedule I. Part I. ot tno general 
for 278?. l.o.v,, according to the scale in Schedule 1. jenler under the feolicitors li,eiDuneTat.mn Act, 
Part r.. of the genera!' order under the Solicitors’ Op, (ot inv^yating the _moi-lga,^ir s title. 
Eemmieration Act. 1881, for ** investigating title &l(iscocline and Carlyle, In re, L. 1. o81 C. A. 
and preparing and complctiiig conTcyance.” j •» 

Tlie tbiiia-master disallowed the charge ou the „ Eeduemg Title-Perasmg and Competang- 
ground that there had been no iin-estigatiiiu of Conveyance. j-Seo 7/«r/7.-, J,i re, posl. eol. ll-ilt. 

title, aiuUhat therefore tlm swde charge did up Searclies.]-To entitle a solicitor to the 

apply. On a .pmmons by Oe corporation to Schedule 1. Parts I. 

review the ta-xation i-Pleld, tluit tliei'e h,ad been 1 . „ , . , , , Solicitors’ 


• investitration of title” within the terms of j 


t,hc geiicral order. a.nd tluit thercfoic the scale premises, and of such deduction of 

charge applied. Leaihut searches is an essential ,,iut. 

91 ^ ’ nHMe,,, U re^Sc-gnmn, li.r parte, 21 h. XL, Ir. 


Eemuneratioii Act, 1881, he must have cleduccil 


85 W. R. 210. 3(;9 r -- t 

: A lessee, with an option of purchasing the free- 

hold of tlie laud leased, gave notice of his desire Perusing Abstracts.] — Upon the construction, 
to exercise tlie cqdion. E. said he thought one j^chedulc 11. of the general order made in 
of the lessors had money to lend, ami com- of the Solicitors’ Remuneration x\.ci,. 

muriicated the lessee’s desire to him. The lessee „,bf^tracts of title are not include<! in the 

and lessor met and arranged between them that “ deeds, wills, and other documents,” the- 

800?- should be advanceil upon mortgage ot the ^parge for perusing which is therein fixed at Ls*. 
property about to be purchased. E. act ed as per foUo ; but the'old scale of 6,s‘. Sr?, for perusal 
solicitor in .reference to the mortgage ami pur- sheets of eight folios each 

chase. He did not ask for or inspect any abstract ^-emaiiis u^ialtered. I^arker, In re, 54 L, J., Cii. 
of title on behalf of the mortgagee, as the only . 29 Ch. D. 199 ; 52 L. T. GS6 ; 88 W. R.ufd. 
title was that of the lessors, a copy of wdnch had 

been, given to the lessee. The purchase and, Perusing Conveyance — Partition Action.] — In- 
mortgage were completed, and E. delivered a a, partition action an order w’as. made for the- 
bill of costs, by which he charged the fees allowed sale of the estate and payment of the costs of 
by Schedule "l. Parc 1., of the general order all parties out of the. proceeds. The plaintiff, 
under the »Solicitors’ Remnnenition Act, 1881, for who was the owner of one-fourth of the estate,, 
investigating title and preparing mortgage. The pad the conduct of- the sale, and his solicitor 
hill was paid, and a summons was taken out w^as paid his costs in. accordance with r. 2, 
after payment for taxation field, that B. w’as sub-s. (a), of the general order under the Solici- 
not entitled to the scale fee for investigating tors’. Remuneration Act, 1881 : — Held, that tlie- 


title, as there had been, no investigation. Mey. solicitors of the- defendants, who were the owners 
In re, 56 L. J., Ch. 905 ; 37 Gh. D. 40 ; 57 L. T. of the other three-fpuidhs of the estate, were 


36 W. E. 96, 


entitled to be paid the costs of perusing the 
conveyance, and. obtaining its execution by 'their 
— — - Preparation of Contract— ISTegotiation-— clients, uB,der iv 2, sub-s. (d). Ilamjjhreyfi y. 
Completion.]— Under the tisiial order of taxation L.- fv,, ChC-l p31 Cb. D. 80; 53'L. T.. 

of costs, charges, and expenses in air a<lnilnlstiu-^ 4g2 ; ■ w • A-;;'-:; ^ 

tkm action, the solicitors sent in a bill of costs ' - ; ; • ' 

for conveyancing work done for the estate made - Vendpr’^S; Solicitor— Costs of Release of Ineum- 
out in the old way. It related to purchases by brance.]— ,Thd .costs nf obtainhig the release of 
the trustees, the negotiations and most of the an outstanding .ihenmbrance on property sold . 
wairk for which was done befo.re, but which are not covered byfhe scnle charge . allowed to^ 
was completed after, the act came into operation; the solicitor lor ; a vendbr by, Schedule -L Hart L , 
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of the general order made -under the BoHcitoi's’ 
Kemiiiieration Act, 1881. Emanncl, In re, (83 
Oh. D, 40), considered. Purcell, In re, 21 L, E., 


resxxnisihility as ihi a private purchase, and there- 
fore, that the scale fee was properly chai’s^cable. 
Ih. 

The exception contained in r. 2 of Schedule I. 
Part I„ of the general order, whereby in the case 
of sales under the Lands Clauses Act the scale is 
rendered inapplicable, extends only to veiidors’ 
costs and not to the costs of the jjurchasers. 
Sf-p-u'art, In re, 41 Ch. D. 404 : GO L. T. 737 ; 37 


Subject to Incumbrances — Scale Charge, how 
ascertained.] — The ju'operty of a company in 
liquidation was sold the solicitors of the 
official liquidator for 24,0002. (subject to a mort- 
gage for 0002.), and after the satisfaction of the 
claims of former successive owners a sura of 
L7o02. rcmaiijded for the official liquidator. The 
sale was confirmed by an order made in the 
liquidation, and the parties to the conveyance 
w'ei’e the company, the official liquidator, the 
original ownei's, and certain intermediate pur- 
chasers who had claims for unpaid purchase- 
money. I’he solicitors on ta ' - ’ - - • 

their Vjill of costs scale char 
for 24,0002. as follow 
deducing title, and completi: 

The taxing- 

fee, and only allowed the scale 
On summons to review 


ges as upon a sale 
Negotiating, 1022. 

'tig, including con- 
-master disallowed 


the negotiating 
charge ii})on the 1, 
taxation : — Held, that the court could look not 
only at the contract, but at the substance of the 
transaction, and that, having regard to the whole 
•of the matters with reference to the provisional con- 
tract coupled with the order, the liquidator’s name 
■was only used for the purpose of convenience, 
and that the taxing-masters decision was right’ 
(rret/H Brewenj Co., In re, 56 L. T. 298. 

Upon the sale by a trustee in bankruptej" of pro- 
perty belojiging to the liankrupt subject to incum- 
brances, riie solicitor of the trustee is entitled 
to be paid a liercentage on the total amount of 
the purchase-money, and not simply on the value 
of the equity of redemption. Harrir. iih- parte, 
(ralhird. In re. Til L. J., Q. B. 528 ; 21 Q. B. D. 
38 : 51) L. T. 147 ; 36 W. E. 592 ; 5 Morrell, 123. 
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tlio sale, the aucticnieei* aiul surreyor bavin, ar under clause 2 (e) of the order. The taxiiiu*- 
•done most of tlaj work and been paid })y tlie master allowed the scale fee, but disallowed 
client : and see<mdly. that the scale did nett apjdy, tlie other items, consideriu!? iiiinscdf buinul 
for that a conunissiun laid been })aid to the /// /’<? (31^ Hh. I). 40) : — Jdcld. that the 

.aiKit ioueer by tlie client within tlie nicaning of solicitor was entitled under clause 2 (c) (in 
r. 11 to Tart i. of .Schcdnle T. to the geiicral addition to the scale fee for deducing; title), to 
onier: — Hehl. that as ilie bill (»f the surveyor charee in respect of work properly <lone by him 
'Coniaine<l charges f<.>r various tliln.es which it in connection with the sale for wliieh the auc- 
•was the duty of tlie jterson cuiulucnnef the sale tioneer had not been paid. Fitulliner, In rc. bd 
to do, the solicitor bad nor done the wiiolcof the L. J., Ch. 1011 ; 3G Ch* 1>. 506 ; o? L. T. 842 ; 80 
work for which die ad valoi'em remuneration was W. 11. 50. 

providol. and the scale ditl not a[)]'»ly. ir/As-m/, On a sale by auction of propiorty in Torkshire, 
hi r(\ b5 L. J., Ch, 027 ; 20 Ch. 1). 7o\) ; 58 L. T. under an oi‘dcr made in an administration action, 
A. the chief clerk, pi-o'idoiisly to sale, settled a sum 

for auctioneers fees. In accortlanee with the 

Payment to Auctioneer by Purchaser.] mode of business in Yorkshire the auctioneer 

— If the purchnser, in pursuance of a condition merely offered the property for sale, and the 
•of sale, pays a fee to the auctioneer, the solicitor solicitor haviipc’ the conduct of the sale paid all 
is not entitled to the scale fee for con.ductin,p^ a other expenses of the auction, inclufUn.it those of 
ssale by auction. If the solicitor himself [)ays prepailng and distributing the particulars and 
the auctioneer, the solicitor is (aititled to the conditions of sale, advertisements, printers bills, 
scale fee. ClwldHch v. Jonen, 05 L. J., Ch. 88 ; and the costs of lithographed plans : — Held, that 
[I80GJ 1 Ch. 42 ; 78 L. T. 528 ; 44 W. 11. 124 ; under the Solicitors’ Kemuncr.ation Act, 1881, 
59 J. F. 798. general order. Schedule I. Part I. r. 11, the solici- 

tor was not entitled to scale fees for conducting 

Conducting Sale — ITo Commission paid the sale by auction. Syltvi}, In Syles v. 

by Client to Auctioneer.] — An agreement for Sijh\% 50 L. J., Ch. 238 ; 56 L. T. 425 ; 36 W. K, 
sale of certain leasehold property was entered 284. 

into whereljy the purebasers, who were a public A solicitor employed in a sale of property V)y 
body, agreed to pay the vendor's soli<ntors’ pre- auction, where the auctioneers commission was 
lim inary costs, and also the costs of title and paid by the client, delivered a bill, in which he 
'Conveyance, and the fees of tlic vendors sur- charged the scale fee for conducting tlie sale, 
veymC A surveyor was enphoyed, who, according and deilncing the title, and mentioned items of 
to*' tlio vendor’s solicitors’ Vatement, merely solicitor’s work not included in the scale fee for 
valued the property, though it was alleged by deducing the title. The taxing-master disallowed 
the p'urdiasers that he also negotiated the })rice. the fee for conducting the sale because of the 
The purchirsers, who had become owners of the auctioneer’s charges being paid by the client, 
reversion, did not require any abstract oi* cojiy and did not allow any fee for items mentioned 
of the vendor’s lease to be furnished to them on in tlie bill of solicitor's work not iiioiuded in the 
being informeil by the vendor’s solicitors that scale fee for deducing the title, on the ground 
the title consisted* of the lease only. The pur- that the bill was made up on a, wrong footing, 
■chase was completed, and the purchasers paid and could not be altered by adding charges : — 
the fee of the vendor’s surveyor. The vendor’s Held, that the taxing-master was right in dis- 
solicitovs sent in a bill of costs to the purchasers allowing the scale fee for conducting the sale, 
consisting of two items only, the tirst being the but that he ought to have allowed the solicitor a 
charge jdlowcd by the scale iu ^schedule I. Fart 1, quantum meruit for solicitor’s wxiik done by liim, 
of the general order to the; Solieiroi’s’ llcmuitera- and mentioned in his bill, and -which was not 
tion Act, 1881, for negotiating a sale by private covered by the. scale fee for deducing title- 
contract, and the second being the charge allowed Peace, and hUis^ In. 57 L. T. 753 ; 36 W. 11. 
by the same schedule for deducing title to lease- 6L - ' 

hold property and pei’using and completing con- • Fart I. of Schedule I. to the general order of 
veyance. U*pon taxation -the taxing-master held 1882, made, in pursuance of the Solicitors’ 
that the vemiur's solicitors were, not entitled to Bemimcration Act, 1881 (44 & 45 Viet. e. 44), 
costs calculated upon the scale in Sclieduie J. prescribes an ad valorem scale fee for conducting 
Fart T., but to costs calculated under Schedule II. the sale of property by public auction, and r. 11 
only: — Held, upon summons to review taxation, provides that “the scale for conducting a sale 
that the sol icit(>rs were not entitled to the scale by auction shall apply only in ^ cases where uo 
charge for negotiating a sale by private con- commission is-,}>aid by the client to an auc- 
tract'j as the surveyor's fee was a commission ,to tioneer.” ' Where the auctioneer’s commission 
“an auctioneer or*cstate or other agent” within is paid, by the 'client: — Held, that r. 11 .does 
Schedule I. Fart I, r, 11, of the general order, and not deprive the' solicitor of all remuneration for 
that they \vere not entitled to" the scale charge work clone In respect of the conduct of the .sale, 
for deducing title and peiiisirig and com})Ietiii,g‘ but'. that ‘under tlie'' general or<ler, s. 2, siib-s. (c) 
conveyance* as no title was dedueiid, llairu^ beds -entitled to,! a quantum meruit for such -work, 
In re^ 56 L. T. 477,,- ' ’ , ’ ■- , .,the;;Tethunoj'aHpnhtp regiilatecl according , to 

Property was put up -for sale by public auction, the old, system' as’ altered, by Bchedule II, Pa-ulh- 
and sold in two lots. The auctioneer’s commis- 

sioii was paid by the vendor. The solicitor .''L- d,, 14 App; Oas,.’ 1 ; 

employed liy the vendor in eoniiection with the 4(p7yH. .L.' CEyy>i 
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solicitor was not entitled to char 
for ’• conducting tlie sale, b 
quantum inentit. Choldifrli y . , 
Oln 83 : [UiHU ] Ch. 42 : 73 L. T 
124 : 51) J. r. 793. 


“Commission’’- — Lump Sum.J — “Oommis- 

sion” in r, 11 of Schedule 1, Part I. to the general 
orfier imclor the Solicitors’ Eemuneration^ Act, 
whicli provides that the scale for conducting a 
sale by auction shall apply only in cases where no 
comini ssion is paid by the client to an auctioneer, 
includes a lump sum paid as remunciution to 
the auctioneer. 1147, yu/i, J/i re(2\) Ch. D. 790), 
discussed. JJurd v. Jhird. 58 L, J., Ch. 170 ; 
40 Oh. 1). f)28 : 60 L. T, 228 ; 37 W. K. 428. 

^Vhero, in accordance with the usual practice 
in the North of England, a solicitor does all the 
work in connectiouXvith a sale by auction except 
taking the bids, and the auctioneer is paid a 
tixed sum for each lot sold, and a fixed sum for 
each lot unsold, such payments to the auctioneer 
constitute a ‘‘commission” within Part I. r. 11 
of Schedule I. of the general ortler of 1882, 
and disentitle the solicitor to charge the scale 
fee allowed by tliat schedule “ for conducting a 
sale of property by public auction.” JJneUma 
V. Mdmfold, 63 L. J., Ch. 653 ; [1894] 3 Ch. 
100 : 7 11. 368 ; 71 L. T. 62 : 42 W. 11. 578— 
C. A. 


Attempted Sale — Suhseijuent Sale.] — 

■\Vhcre after an attempted sale by auction the 
sale is inclefinitely postponed, the costs in respect 
of the attempted sale must be taxed under y. 2 
(e) of the genera] order under the Solicitors' 
llemuneratioii Act, 1881. If the same solicitors, 
afterwards were employed to etfect a sale they 
would be paid on a quantum inei-uit, or otherwise 
the costs allowed would be dedne-ted from scale, 
costs. Sciiedule I. part I. r. 2 of the _ same 
order does not a[)ply to siicli a case. SmJtJi., 
d’’ C<K. In r(\ 59 1j. J., Ch. 599 : 44 Ch. 13. 
303 : 88 W. It. 685. ' 

Schedule T. Part T. r. 2 of the general order to 
the Solicitors’ llemuneration Act, 1881, applies 
only to cases wliere the attempted inefiectual 
sale atid the subsequent etfectual sale therein 


the W'enclors solicitor, under the general order 
made under the Solicitors’ Remuneration Act, 
1881, Schedule I.Part I. is to be calculated upon 
the aggregate sum realised by the whole of the 
pr(:)perty, and not upon the value of each different 
lot, although the lots be held by the vendor 


although the lots be held by the vendor 
under diffei'ont titles and be sold to different 
})ersons. Wahvn, Ili‘ j)arfe^ Onward Bntldnnq 
Society/. In re, 62 L. d., Q. B. 80 ; [1893] 1 Q. B„ 
16 : r/ k 19 : 68 L. T. 443 : 41 W. R. 107 ; 57 




BOLICITO-R— Costs. 


-Hokl, that I agreements for leases intended tti be relied on as 
Schedule i., j regulating the tenancy without any formal lease, 
Itoi’s’ Remii- 1 and the scale fee is paj'able in respect of them, 
a charge of | Bmamtel^ In, re, supra. 

•t restricted : An agreement In w-riting for a tenancy of less 
ts a whole, than three years’ ihtrat-ion is either a lease or an 
'4 L. T. B09 ; agreement for a lease within the nnianing of 
Schedule L. Fart If., to the general order made 
' in pursuance of the Solicitors* llcanuiieratirni 
Act. 1881. Xet/ns, In rt% ti4 L. J., Ch. ; ''ISUrd. 

j-Tlie scale i ^ 

^ ' Building Lease— What is.] — Lease to a race 
ae K.oiicitorh i ^^^mij^jttee of 185 acres, with a cottage thereon. 

I I for 99 years, at the yearly rent of 287Z., with a 

1 eonipieting by the lessees'" to expend nf>on roe 

premises wfthin twelve mouths l.OOn?. at JeaM, 
or a P^^oi sufficient imfu'ovenients of a sub- 

cj^ ui camio . I permaiieiit character : — Held, not 

^'reemeut in | ^ building lease within the general order 

■ rp under the Solicitors’ Remuneration Act, 1881. 

.. l. I J : ^54 Estate, In m [1894] 1 Jr. R. 508. 

ijcase of a large dwelling-house, offices, and 
.ected with garden of about an acre in extent, for 99 years. 
!se T^rovided ^t-t the yearly rent of 402., with covenants by the 
expense do lessee to expend 8002. at least in good arid 
diver posses- sufficient improvements of a substantial and 
were done, permanent character, and to keep the demised 
cei'taiii day! i in'einises in good and substantial repair, with all 
DTitract arid i buildings or fixtures thereon, and all gates, walls 
i these ^ con- ' improventents then being or thereafter to be 
d the lessee executed during the term. The walls of the 
annexed house were sound, but the roof, floors and ceilings 
Lofc relate * to condition, and would require at least 

jp, Q,o'j’C'{ji the amount covenanted to be expendctl, and 
the's’i'antirnr which the lessee proposed to expend thereon, to 
he terms on house in sound habitable repair i—PI eld, 

and that the that such lease was a building lease within the 
,s ••business general order. Ib. , . . . 

the meaning determining whether a lease is or is not a 

iould not be building lease within the general onler, regard 
! must be had to the circumstances of the eon- 
. made under ! tract, the subject-matter of tlie demise, and the 
1881 - for • nature and extent of the expenditure to be 

'g lease and 'made. Ih. 

adouswhfdi “ Substaatial performance ” of Work,]— 

rl completion Where a buildiug agreement was entered into, 
:s tho^ lease, general form of the lease settled, prior 

maniicl, Inre ^ coming into operation of the Bolicitors’ 
*?/ V. Ml field Remuneration xVet, 1881, the lessors solicitor is 
'189*8] A C. entitled to charge the scale fee for leases 
R."^38 • 57 executed after the coming into operation of the 
* ' ' ^ * act, although the form of lease, as settle* 1, does 
imt fixed by contaiii* the names ,of the parties, the parcels, 

‘ rlviro-os for the plan, and the terms of a restrictive cosmnant. 
ease" ‘^Eield MleUetf, In w (54 L, J., GIi. 698), applied. 
i08 •' 52 L t' ^Vclby y, Still, 64 L. J., Ch, 495 ; [1895] 1 Ch. 
3 a' * * 524;‘l8E. 165; 72L. T, 108. 
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Schedule I. of the general order under the Solici- 
tors’ Remuneration Act, is not a percentage fee, 
and is only payable in respect of each full lOOZ. 
of rent. The p'roper fee under this scale in respect 
of a rental of 350L is therefore 12^. 10a\, and not 
13Z. as no charge can be made in respect of 
the odd 50Z. ^leGarel^ Iti re, 66 L. J., Ch. 185 ; 
[■1897] 1 Ch. 400; 76 L. T. 70: 45 W. E. 321-- 
0. A. 


is within Part I. of Schedule I., relating to sales, 
purchases and mortgages ; but whether it is not 
" business the remuneration for which is not 
hereinbefore, or in Schedule I. hereto, pre- 
scribed” within clause 2 (c) of the general 
order (so that the remuneration is according 
to the old system as altered by Schedule II.), 
qumre. Ih. 

In Consideration of Eent and Premium — 
Negotiation Fee.] — In the case of a lease granted 
partly in consideration of a premium and partly 
of a rent, the lessor's solicitor is not entitled under 
the Solicitors’ Remuneration Act, 1881, general 
order, Schedule I., Part II., i*. 5, to charge, in 
addition to the scale fee on the rent and the fee 
for deducing title in respect of the premium, a 
further fee for negotiation. Horn ami Framh, 
In re, 66 L. J,, (ih. 15 : [1896] 2 Ch. 797; 75 
L. T. 370 ; 45 W. R. 72. 

Value of Shares. ] — A firm of solicitors were 

employed by a lessor to prepare for him a lease of 
certain property for twenty-one years to a com- 
pany, the consideration for the lease being a rent 
of 807.., and the issue of 400 shares of the nominal 
value of 107. Kone of the company’s shares had 
been sold, so that no market value had been placed 
upon them ; ai]d 200 of the 400 shares had not been 
issued. The solicitors charged the scale fee on the 
rent of SO/., and also the scale fee for deducing 
title, perusing and completing the deed as upon 
a premium of 4,000/., the amount of the nominal 
value of the 40U shares : — Held, that they were 
not entitled to make the latter charge, as the 
value of the shares could not be estimated, and 
T. 5, Part II., iSchcdule I., of the Remuneration 
Order, 1882, did not apply to such a case. Ha sties 
a7id CratefnTtl, In re, 36 W. R. 572. 

Minimum Fee.] — Under the joint opera- 
tion of Part I., r. 8, and Part II., r. 5 of Sche- 
dule I. to the general order under the Solicitors’ 
Remuneration Act, 1881, the lessor’s solicitor is 
entitled in the case of a lease at a premium, to 
the scale remuneration, carrying a minimum fee 
of 5/. or 3/., as the case may be, in respect of the 
premium, in addition to the Scale remuneration in 
respect of the rent. Hellard and Bewes, In re, 
65 U J., Ch. 550 ; [1896] 2 Ch. 229 ; 74 L. T. 
457 ; 44 W. E. 476, 


by' tHe of |, of clause 2 (a) of ^ the geaerai order under the 


bv'\r v’. “b 
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1 4ct, mi. but is a Generally, country solicitors are not allowed 
act.' eompletecr’ under the costs of a jouiuiey to London to examine 
isequently, tlie solicitor, abstracts there, unless there be some specialty, 
e trustees (Icduced title Tn/on^ In 7 BeaT, 496. i 

^ noi entitled, as mortga- 1 A considerable portion of a charge for atteiHi- 
le fee under Schedule L, ance of a solicitor in at the r^iiiest of his 
onlv to costs in respect client disallowed, on the ground that die soli- 
undk' Schedule II, citor had failed to prove that the whole time was 

I Oh. 768 : [1895] 2 Ch, required for the business, render, In re, lo 

f 129: 4HW.il. 673— Beav. 390. ^ 

A country solicitor personally attending an 
appeal instead of employing his London agent, 
with loan— ^vill be allowed the additional charges and 
in Schedule I., .expenses thereby occasioned. Fodev,^ 
the Solicitors' Bloliem, E,e imrte, 8 Gh. D. 598 ; 26 W. R. 91m 
“mortgage,” Obarges by a country solicitor, fol^ attenamg 
St necessarily the caiise in London, to be allowed in some 
:)f a mortgage, cases ; but the circumstance of theii] being 
effected by a undertaken by the direction of the client, is 
the scale fee xiot alone a sufficient ground, for allowing them, 
' Pmlett ([1891] 1 Ch. as the solicitor himself is better able to judge 
to IVhitB, 31 L, II. Ir. 142. Qf their necessity. Crosslenj v. PnrJwr, 1 Jac. 

& Walk. 460. . 


Rerauneratioii Act, 1881, means 
an<l does not imply that there mi 
].)e a fresh ath'ance on the occasion 
Accordingly, where a mortgage is 
solicitor to secure a past debt,^ 
applies. A.)/le,^ford v. 

:248) applied. I' Arc u 

, ^ n "" A solicitor attendiiig on a record for trial at 

]3. In other Cnaes. assizes in a county where he does not usually 

-Country Soli- in-actise is entitled upon taxation between 

by a solicitor for an solicitor and client, to 2L 2s. for each day neces- 

•master to review his sarily occupied, irrespectively of the number 

of a bill of costs:— Held, that the of days the cases may be actimily at hearing, or 

of a country solicitor to town to attend of its being settled without a trial. Ine 

■ ■” igs ancesNos. 100 and 101 in the schedule to the 

be allowed, \vb ere the general rules of 1854 as between solicitor and 

his client to make client, arc not altered by the orders as to costs 

ys to town underthe Judicature Act. Alcdoue, 

.cm*iht not'to be allowed simply on the principle is L. R. Ir. 269. 

that the country solicitm* When Solicitor is Party to the Action.] 

tetter aoqnnnitcyuth the Mibjcoti^ ti attorney who is party to a suit is not 

timiofa bill of costs as between solicitor and bU. 

client Held, that the special fees and expenses Client's Residence.]— A solicitor must 

of a country solicitor should be allowed 111 i-espect ^ special authority for any attendance 

• of attendances for consultation with counsel, and ^ client at the residence of the 

•otherwise for the purpose of conducting pio- •^quere corresporidence would have sufficed. 

ceedingB in Duffiin, when the solicitor having o-eneral authority so to visit is insufficiient. 
local knowledge in connecthm with the matter ly, k. 4 Eq. 96 : 18 W. E. 367. 

Ivifl been reouested by his clients (a board 01 , „ 

tumrdians-) to attend personally in Dublin. lato Country. ]-A solicitor aobng tor a 

CniiMie efc Oreer, In re, [18U4] 1 Ir. E. 135. third mortgagee, negotiated tor a transfer of the 
" Sc'rnble that a country solicitor may contract first mortgage, and had proceeded so tar as to 
with his client for special remuneration for his send the drafts. He took a journey into the 
■nersonal attendance in Dublin on the ti’ial of an country to complete the matter, which proved 
■action or on a law argument. Such contract fruitless ; , and having- previously received an 
Toust be clearly shown to have been entered into intimation that ■ the second mortgagee had 
bv the client with full knowledge of its effect, aReady obtained a transfer of the first mortgage, 
n-nd to be in itself just and reasonable. Eew the costs of the journey were,, on taxation, 
rnmi to aoJfe.r, nSM] 2 Ir. E. 118. disallowed, on the ground that, after that 

Where it is the usage of the profession .that intimation, he ought to have obtained ins 

• certain business should be intrusted to an agent client’s sanction before incurring the expense, 

in London, a' country solicitor will not be P/*k'<3, J/t 9 Beav. 234. ’ . 

hnrft^t oLplained to his clieut. that, by the the;ex™o£-doingitttooughanagent. Serun 

; Alo?iteh;d:ai^i^mer to act_g6uei:aJly,for £ 

district of title 'with the title-deeds is cohipany/and, also a special retainer to conduc 
lib e4 Si this ndVamUa solicitor- a:Chan^ry;i'uitop behalf of the company,^ Bein^ 

will not be fillowed to charge for liis personal- employed by': Atibf her clieiff to go to America, he 
in' T nndon in respect of such busi- 'ColleotM' infotmifipn-dn behalf of the compan;; 


Journeys and Attendances 
'citor.] — Upon 
order directim 
taxation 

journeys v-x 

•bounsel and otherwise to conduct the proceediin 
in an action ought to L,. ” 

solicitor had authority from 
these charges, but that such journey: 
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eliont would have to pay to liis solicitor under the 
technical “ costs ot the siiit/ Where, therefore, a 
junior counsel re-. ptests and obtains a consultation 
with his leader in it. in oivler to settle the frame 
of the bill, the costs of that consultation must be 
alhiwed as between solicitor and client without 
rerereucc* bi the result of the suit, or the faet 
whether or not tlie advice of the (pieen’s counsel 
was acted u|'!on. v. Dar’ie.s, Beav. 624 ; 

'2 X. 11. :irM) : J., Ch. I8b : it Jur. (N.s.) 

741 ; 8 L. T. 626 : 1 1 W. li. 813. ’ 

Befresher Bees,] — There is no recognised 

anile that where special fees have been paid to 
the leader the fees })aid To his juniors must be 
according to the same rate ; and, accordingly, 
in the al^senee of proof that the clients bad 
authorised i'la^uneiit of special refresher fees to 
the Junior counsel proportionate to those paid, to 
the leader, the disallowance by the taxing-master 
'Of special refresher fees to the junior counsel was 
ujihekl Ilarnmn.. In /r, supra. 

A refresher fee paid by a solicitor to counsel 
on an interlocutory motion will not be allowed 
against the client on solicitor ami client taxation. 
Zyneh v. Chanve. 30 L. B. Jr. 278-— C. A. 

Case for Opinion.] — xV fee to counsel for 

.advising as to uliether an ejectment will lie, ami 
who are the necessary parties to be made plain- 
tife, may in a })roper case be allowed as between, 
'.solicitor and client. MeXamam v. Malorn’, 18 
,L. E., Ir. 269. 

Settling Affidavit.] — Fee of counsel for 

■settling a special affidavit for leave to amend 
'disallowed in a taxation between solicitor and 
client. Pender^ In re. 10 Beav. 390. 

Counsel at Chambers.] — The Supreme 

Court Special xUlmvaiices, r. 14. that “ as to 
•counsel attending at judges' chambers, no costs 
thereof shall in any case be allowed unless the 
judge certifies it to be a proper case for counsel 
to attend,” applies to taxation of costs between 
solicitor aufi client as well as between party and 
})arty. Chapman^ In m 52 L. J., Q. B. 75 ; 10 
Q. B. D. 54 : 47 L. T, 426 — 0. A. Affirming 31 
W. R. 266. ' 

T,he rule in qaestion is made for the protection 
•of clients, and the fact that the client has himself 
expressly authorised the attendance of counsel 
ought not of itself to induce the judge to certify 
that the case is a proper one for counsel to attend. 
Ih. See also iMmnn v. Ponmp 9 Ex. 584 ; 2 
0. L. 11. 1004: 23 L. J., Ex.' 132 ; '2 W. R. 
256 , ■ ' ’ 


j Case -for Opiiuon.] — On taxation between 
j solicitor and client, "’the costs of a case laid 
j before counsel for an opinion on a point decided 
[ by the decree disallowed, on the grouin 1 that 
; the solicitor was not justiliel in endeavouring 
to reopen the question. Xemhy v. IJncu'. 12 
Ir. Eq, E. 24, 

Costs of a case laid before counsel as to a 
supplemental bill allowed as between solicitor 
i anti client. Luem v. Pnurock. 8 Beav. 1. 

I Affidavit.] — A solicitor is etititled to charge 
i for the costs of the affidavit made by him on 
I delivering up the papers under an order for 
j taxation. Cntlui. In n\ 18 Beav. 514 ; 7 Jur. 

• (2?,S.) 669 ; 9 \V. E, 756. 

i Abstract of Title.]— xVceording to the piractice 
i under the 15 tV: 16 Yict. c. 86, s. 56, in cases of 
sale by the court, an abstract of title is siilmiitted 
to counsel to prepare the conditions of sale. 
Counsel having made certain queries upon four 
sheets of the abstract, the vendor's solicitor 
charged XL !.<?. for perusing the same, and 
4/. 6a*. 8^^. for a second fair copy of the abstract 
for the piirchase)'’s solicitor. The taxing-master 
I tlisalioweil the first item, and retiuced the second 
to 13.s‘. -Xd., which he allowed for recopying the 
four spoiled sheets of the abstract, to reinler it 
fit to be sent to the purchaser’s solicitor. On 
a petition to review : — Held, that the taxing- 
master was right, and that they were matters 
entirely within the discretion of the taxing- 
I master, if Air parte^ 21 Beav. 40. 
i A second fair copy of abstract is not allowed, 
i except under s}jecia*l circumstances, as where the 
i notes' of counsel render the copj^ laid before him 
i wholly unfit to go to the purchaser. Ih. 

I The solicitor usually charges for drawing the 
I conditions of sale, though they are really drawn 
i by counsel, and he is thereby remmierated for 
the trouble of answering counsels queries. Ih. 

The costs of an abstract of a deed prepared 
to accompany a case submitted to counsel 
disallowed under the circumstances. Pemlm\ 

I In re, 10 Beav. 390. 

The proper charges in respect of an abstract of 
title are 6.v. Sd. per sheet for drawing and 3.y. 
for copying. JJroadhnrfit v. Pnrlinf/'fon, 2 
I). P. 0.38. 

'Where a vcndor\s attorney disclosed outstaiul- 
ing terms upon an abstract, although a market- 
able title might have been shown by taking it up 
at a subseejuent <late Held, that u[>on taxation 
of the attorney's costs he, was entitled to be paid 
his charges incurred in getting in the outstanding 
! terms. Qjihlie. Pv parte, 2 Scott, 184 : 1 Hodges, 
1202 . ■ ' '■ ' ■ 


letters and Posting.] — Letters written by a Copies,]— Copy of a correspondence between 
solicitor to his client which are not properly the parties furnished to counsel as instructions 
required foi* the interests of the client in the for a bill, and pai;tiallj inserted therein, dis- 
V>usiiiess for which the solicitor is engage<l will allowed on- a taxation as between solicitor and 
not be allowed on taxation. Brady, In re, 15 client. Steplietu v, Xnahoronyh (Lord'), 11 
W. E. 632. Beav. 403 ; 17 L. J., Ch. 332 ; 12 Jur. 319. 

A country solicitor, with ■ an office in town, • In in.structing counsel to prepare pleadings, 
conduct ing personally the business which wmild &c., a solicitor is ' bound to send only copies of 
ordinarily be transacted by a London agent, is', deeds, and' not '-tlie original deeds, which act 
not entitled to charge for letters passing between , would be ' a violation of his duty, to his client. 

' the two offices. Marie, In 19 .L. 305 ; 17 The . costs •. of ' such ' copies will be allowed on ^ 

■¥7,1121. ^ . ' , . , -taiaiadn-. 19 W.'Rf 740, ' ’ 

A solicitor is not entitled to charge .a profit, ' An Attorney was not allowed his charges for ' 

’ upon ' the addressing ' and- posting of , documents^' 'attested, copies.-/, p£>, 'will; which,, by . the; conditions , 

for his client. Bltion, Mx pmie, Wemd^, . pf ’Me; to' blgtYeir at the vendor’s gxpetisej 

‘13 Ch. D. 318; 42 L, T. 161 ; 28, W. R, 402— sngh/a;cpinBtippa 'm% being 
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A solicitor, in cari’ying in a state of facts to 
obtain the master's approval of a contract to 
purchase, appended a long schedule thereto of 
the parcels proposed to be piu'chased. The 
taxing-master disallowed the charge for drawing, 
and only allowed for copying such ‘schedule : — 
Held, that such disallowance was proper, 
although the master in ordinary had allowed 
attemlances upon a number of warrants propor- 
tioned to the length of the state of facts, including 
the schedule : — Held, also, that the allowances 
in respect of these attendances tvere properly 
considered by the taxing-master as a compensa- 
tion for other business actnally transacted, and 
in respect of tvhich he disallowed the charges. 
Jonei; v. Letois, 1 Be G. k, Sm. 245 ; 11 Jur. 511. 


him to employ a shorthand writer to take such 
notes and used and otherwise availed himself of 
them after they had been so taken. Blyth and 
Famliuivr, In re, Welh, Me parte. 52 L. J.. Q. B. 
186 ; 10 Q. B, li. 207 47 L. T. 610; 81 W, E. 

2S8~C, A. 


Briefs.] — A petition was presented to com- 
promise a suit wdiich it w'as supposed would be 
unopposed, but, after the delivery of the briefs, 
an opposition was threatened. "Further briefs 
being thereupon tlelivered, the costs thereof were 
allowed on taxation as betw^eeii solicitor and 
client. Stephens v. Xewljonmgh (^Lord'), 11 Beav. 
408 ; 17 L. J., Ch. 832 ; 12 Jur. 819, 

The master having disallowed half the costs of 
preparing briefs, on the ground that the plaintiff’s 
attorney had prepared them with unnecessary 
haste, the court declined to interfere. JBnchuiU 
V. Boi/hell, 7 Scott, 171. 

Perusals.] — Taxation of costs between solicitor 
and client; solicitor’s fee for perusing and signing 
approbation of a (.b?aft deed submittetl for 
approbation of his client, -who was to be an 
executing party. Westhy v. G^reene, 5 Ir. Eq. 
E. 449. 

Under an order for taxation, 21. 2,s\ was allowed 
to the solicitor then acting for the client for 
perusing the bill of his predecessor, it having le< l 
to a compromise. Catlhi, I/i ?‘c, 18 Beav. 510. 

Mortgagee’s solicitor, at the time of the loan, 
perused the title-deeds, and Avas paid the costs 
therefor by the mortgagor. After the decree 
for sale in the mortgage cause, the same solicitor 
prepared the abstract of title under the 188th 
General Order, which, though deducing the title 
to the time of sale, did not contain any new 
deeds. The master having refused to allow the 







as well as { hose incarred by the I taxatioii, at which he 

the infeutin roducins bo aniomit ol. thau a sixth ^’as struck ofE, the cotut, 

claimed. Lawler, hi re, H. Iv. /d , d J,i. ui, i^eiieral jurisdiction, oidered him m 

, -, r ■ -^ 4.-V f i nav the costs of taxation, althom^h the order 

Where uu<lcr an 1 1’ ^ ! hutained no undertaking on the part the 

master to tax bills cx^ts tumished b} ttm ^ 

solicitor in ]>ui'suance of the statu^e^ and | _q. ; lO M. <k; W. 218 ; 12 

an action wliicli had been brought by him at to • _ » GJur 7811. 

for recoTery of the same, the client undertaking , ' ; referring an attorney's bill to. 

to pay whatever lialance should be found due, to the client the right of dis- 

the master re})orted that more than one-sixtU liability to the whole or any part of 

had been struck off from each upon taxation :■— I ^ grounds. The order did not contain 
Held, that the solicitor should pay his own co^ ^ master to tax the costs of 

of the taxation, as well as those mcm-red by the master taxed ofi less tluin a 

client, ho'wer v. hagle, 1^. tV iv. ib , 8 J-i, attorney 

^ X +.^ i the costs of the reference ; — Held, that the client 

Whore a writ was indorsed, *0 *1'° i 4a liable to pay the the taxation, what- 

rule of court in that bolialt, with a ^ ht be t4 event 

amount of debt and costs, and hat amo^t XM“|“r 2 L. M. & P. 214 : 20 L. J., Q. B. 
together with 5.v, more, was paid withm the four 'V"’™’! - -r- - 

days presoriboci by the rule, and more than one- ^ ^ taxation 

sixth of the costs, inctading he os. was s- buj „{ gosts, semblo, that a 

allowal on taxation 'Hehl, not within the uilc, petition for the costs of the taxation 

and therefore the daeiulant was not ennaul to ^t be heaixi until the master has made his 
the costs of taxatwyiiKlCT it hienff, nor unless the original petition is also 

5 D. 1 . t. !>• ‘^•>b j paper. J'Jkee, he parte, 2 Deac. 

Less than One-sixth Disallowed.]— If a less I * .e-, 

sum than one-sixth is taken off on taxation, the j Waiver of Delivery of Signed Bill— Effect of. J 
plaintiff’s attorney will not be entitled to the , _where, on reference of an attorney s bill to 
costs of taxation if he has wilfully inserted an 3’" j fixation, the parties agree to waive the deli^eIy 
item which he must know ought not to luum.-^js signed bill, primfi facie thoj’' waive the 
been charged. Holder f tern v. Jiarhwortli, 8 M. operation of the statute as to jia^'ment or the 
&;W. Uf; 6 IX P. C. 892 ; 1 H. & H. 21 ; 7 costs of taxation. Gerrard \\ Arnold, QV.l.t, 
L. J., Ex. 107 ; 2 Jut. 490. 386. 

The court disallowed an attorney his costs or . T>or+iAfa 1 When' an 

taxation where his bill had been reduced by Arrangement between Parties.] IMiuc an 

ucarlv one-siixth (20?. id. lieiug taken off a . attorney’s bill is referred tor taxation, and, ^tei 
bill of 160/ "is. 2(i') though the 'charges were ', a discussion before the nia.stev, tho parties “O''"- 
mml^bml ’fi le mAiTr Uhl 6 Mot. & (J. to an arrangement as to the amount, and the 
1020 -V Scott (NB.) 003; 1 D. '& L. 056; 13 master thereupon mate his allocatur 
1020, - J, l\ Moiiimer, In than five-sixths of the original amount of the 

J; 1; B VS.’oor iSW. kVeT.’ bill, the attorney is not entitled to the costs of 

Though not a sixth dcduoteil from bill, cir- . taxation. 
cumstances having given sufficient ground ot L, d., Q. B. l4o , bdui.iii. 

suspicion for necessity °? Order to Pay,]— Upon an application that the 

taxation were-refused to solicitor. 1) t-U v. btom., ^ directed to pay tlm costs of t.axa- 

1 Ansti. 2h0. ^ ^ .10. 11 rtrt+. tion more than a sixth part having been takei 

Where the solicitor was guilty ot enter into the par. 

in bringing in his bills, the court y ° ttoilars of the bill. MUini/toii, & jiarte.,! Dasio 

him his costs of the taxation, although IcM than ticiuars or rue uu . j , 



m.SPf legatee oouW not have them reduoert : 

e nnte^iiig was — Hel<i, that the taxiiig-mastoi- was right in 
aUowing these items; that the bill must be 
(i, i U. Qh.S.J 9/i>: treated as a bill for 7s?., from which less than 
o>’0-sixth had been taxed off, and that the solicitor 
■i,„. , , "■“® entitled to the costs of the refeieuce : but 

tS acrion bronf w delivered, within 

.^Ltf i° * 7 Viet. c. 78, s. 37, was a bill 

incl that, as more than oiie-sixth had 
id off, the solicitor mmst. according to 
on, paj the costs oi; the reference, tlie 
coming within the proYiso giving the 
liscretiori where special circunistances 
led. Carfkem, 


^Nocwittistandingan action is commenced by 
y®, ‘“'y.';, an application for taxation 

ttoP m Vf*' .®n^6 than a sixth is taken off 
i?t,f costs of taxation. 

1 Dcac. 588: 2 Mont. & Avr. 

D^J , o ij. j., 1-5 k. 31. 

}Vhere taxation is directed after action broudit, 
this court does not give the client the costs' of 
?/P’ 5’“'® one-sixth be taxed 

H?« ■ f9^'T''^T »■'■> 6 Heav. 

wn tJ., Ch. 4bl ; / Jm\ 589. 
where taxation is ordered after action brono'ht 
the general rule is, that if anything is fonud due 
the client mast pay the costs of the action. I/ai,- 
re, 11 Beav. 96, ’ 

Kin ^ in the Cause. ]-~Where an attorney’s 
biii, on which an action is commenced, is referred 
to^taxation, and the defendant succeeds in the 
action 111 consequence, a sum, though less than 
oiie-sixth, being taxed off, so as to lorK.oa fi.. ! 
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were taxed at 7/. IIa*. : — Held, rhat the letter, The plaintiff had obtained tm order for raxa- 
ptating the linn|> smn wa.'^ the bill to be taxed, ! tion of his solicitor's bills, amounting to 
the so-called -bdr' of items being only explana- i The solicitor, with the masters permission, 
lory, and that consequently the solicitors were ' struck out certain items as baying been inserted 
cnsitled to the costs of the reference, Tillefmh | by mistake. The bills were then taxed, and less 
In re (32 benv, 4-7r> ; 32 L. J.. Ch. 765), and ^ than a sixth was taken off : but if the items struck 
Jinm'Jl, f^en. ami Sentr, Jn re (55 L. T. 71), ' out were included, then more than a sixth would 
foilowf'fi. IleUard and Jiflwe.s\ In nu 65 L. J,, I luivc been taken off : — Ideld, that as less than a 
Ch, 550; [lHht>] 2 COi. 220; 74 L. T, f57 : 44 >' sixth had been taken off, the plaintiff must pay 
■\V. IC 475. , the costs of taxation. Jl/mkall v. Oulard, 

Mode of Calculating the One-sixth.] — The ! ^ ' 

Costs of taxatiorMleiiend on whether one-sixth is ; _ Eetainer by Several.l — A sfdieitor was 

taken off the bill of costs: and, to determine | retained by A. B. and four ‘‘other defendants, 
this, a distinction is to ]>e made between strictly i a. B. having withdrawn his retainer, the soliei- 
])rofessioTial charges and disbursements, and ; tor delivered his bill against A. B.. amountine to 
independent ea^h i)ayments. Tliose payments; ]<,/, which was rtfferred for taxation; the 
onl}’’ which are made in pursuance of the pro - 1 nmster, coiLsideriiic' that A. B. was liable to <uie- 
fessional duty undertaken by the solicitor, atid , only of several charges, struck off four- 

whicb he is bound to perform, or which are i tifths thereof, and certified that he Iiatl trixeil 
sanctioned as professional payments, by the . rPe bill at H.' 1 Oa*. The client then obtained 
general and established custom and practice of ^ order of course for payment by the .solicitor 
the profession, ought to be entered and allow'ed i the costs of the tax.ation ; a ’motion being 
.as professional <lisbursements in the bill of costs: ; on behalf of the .solicitor, to discharge the 

otlier disbursements ought to be included in a ij^tter order for irregiilaritv, on the ground that 
separate cash acGoiu it. re, 11 Beav. : than one-sixth had*' not beeir stvitek off 

613 ; 18 L. J., Ch. 374, ; witliin the rule, but no application being made 

Where the master disallows some and adds { to be relieved from the certiticate which war- 
other items, in order to apply the rule as to the ■ ranted the second order, the motion was on that 

one-sixth, the bill delivered is to be increased by ; irround refused with costs. JMett \\ MUl, 

the sum added, and then reduced by the sum i 3 Beav. 301. 

<lisallowed, lietf, y. Eastwood^ 6 El. Bl. 285 ; i 

2 Jur. (x.s.) 418 ; 4 W. R. 483. j Several Bills.] — An order was made for 

Moneys speciffcaliy paid by a client to his 1 the taxation of four several bills of a solicitor for 
.solicitor for counsel’s fees and stamps, as they > various business done for the same assignee 
were required, arc properly included in his bill, | which more than a sixth part was taken, 

in calculating the sixth on a taxation, Mefealfe, ' off the gross amount of the four bili^, but not off 
In. /v?, 30 Beav. 406, J amount of every one of the bills : — that 

A solicitor mast ])iiy the costs of the taxation : all the bids were incurretl by the same person 
<of his bill of co.sts, reduced by the taxation more ^ the same right, there wns noiieedfora se[»arfite 
than ono-sixth of the amount, which induction 1 order of taxation' for each bill, and that, as more 
arose from the master disallowing fees, paid to ! than a sixth was taken off from the whole amount, 
the commissioners for travelling expenses. Eh ' the solicitor must pay the costs of taxation. 
man, E,v part e, Buck, 129. 1 Barrett, iilr jmrte, 3 Deac. ck C. 731 ; 1 Mont, 

— mat of Authority.]-.Siiins deihtcfed in ; one-sixth was taken off a Mil of 

respect ot business <lone for a third peison, at ' taxation, but more than one-sixth w'as 

the ulleged retainer ot the client, tat the ; 

authnnty not proved, are always comi.uted account between the solicitor and client) 

deductions, in the question (.t costs ot taxation, j a-rounds, into wliidi the master eouW 

llighy V. Edwards, o Madd. J). ihis is saul to ; ejiter. The costs of taxation were allowed tc 

be overrale<L i i- ; the solicitor. May v. Big yen den, 24 Beav, 207, 

Semble, on taxation ehai’gcs disallowed tor; 

vyant of ' authoidty, an.l charges reduced by - 1 ^ SoU«itor.]-A pav 

Imntmg to one of .several detendants, his aliquot ; foj. hj, 

part ot a joint charge ought not to he computed i j?o,. taxation, to* be included in hii 

in iletenunnng on whom the costs of taxation 

should fall, j-ttt.^Cren. "v. JSetJiereoat., 3 Boav. ; . ^ .c ontUt n rtsiv'mnn'f. iws n/tt f.rt pTitpr biti 


ffjui (,)iL itiAutiun us euuit'oau.ic uhdiwu&b iuiuiiiu-x , k-,. ' -li t » i,*.- i i .. 

person, must be taken into, account in detormin- By whoin Payable,] -- An action had been 
ing the costs of the taxation. Clark, hi re, 13 an attorney to i-eeoyer the amount 

bSiv. 173. Atfirmed, 1 De G. il. & G. 43 ; 21 of bite.^f oost& xpoluduig costs mem-red on an 
T 1 Ph 90- 1'. im- 1017 .appeal to the house, of lords. Ihe usual order 

‘ ‘ having ..been obtained on. the part of the defen- 

^ Items inserted by Mistake.]T~After.Mll' ilaiHttbr.taxatkmVtMt poidi of the'Mls which, , 

has been referred for taxation, erroneous over- rels-ted, to business done in the house of lords 
charges inserted by mistake cannot be. with- .was, 'referred'- to the. proper taxing officer of the ■ 
•drawn so as to be excluded from the calculation, house i-rHeldy that^ as between t-hc parties, the 
of the one-sixth as between the solicitor and the plamtiff was ...in the first instance bound to pay 
estate. ' ChrhUj, Ek parte, r^,:\the■fe^-?^0des^ry.lpi^0ht^daihg the pertiheate - 

$ Mont. & Ayr. 104 : 2 JDeac. 131, 132; 6 L. J,, ■ 

Bk.68. 



SOLICITOE- 

__ Party diargeable r- 
soiicitor proceeding -under the^ 

taxation (which i- 

Solicitors Act, I8i3) must 
reference if the party charges 
the taisation. A person dc 
writing letters to the taxina;- 
In 30 W, K. 840. 

Where Solicitor Bead. 

of a deceased solicitci ..ill 
co.sts of taxation of his^biii" 
being taken oif ; noi\ where 

an action for the f'- 

the assignees are liable, 
costs against each other.' 

Jaelimi, In ra, Mont. & C. 136 
Xj. J., Bk. 26. 

The executors of a I 
tinder statute, liable to 
if more than c::: 
solicitor is deducted <: 

Mamter^ 3 ^ K. 2m. 

If a bill of costs i * 

his repi'escntative will norbe orTkred toTav 

del'cted 

iiom. MiUe'/'Y. " 

Court has no jurisdiction "to 
deceased solicitor i 
bill, nor to order 
found due from deceased 
does nor. admit assets, ; 
assets. 8ed qufcre. Simeh\ 

1% re, 3 Mont, it Ayr. 135. 

- — - Where Solicitor Bankrupt.!— The cost- 
of taxing the bills of costs of a solicitor who lias 
become bankrupt do nut fall upon his assignees,’ 
that more than a sixth part is 
ha oa the assignees may 

have attoicled the taxation by their solicitor 
V. Ojrfivrd iLonf), 1 Myl. & C. 26, 

The assignees of a bankrupt solicitor are not 
micler the statute liable to pay the costs of taxa- 

“03‘e than one*sixth of the bill of 

or the srhicitor is deducted on taxation. Willa. 

V. Mmhiter, 3 Mjh & K. 2m. 

ypon taxation, under the 6 7 Tict. 

s. 37, assignees of a bankrupt solicitor a: 
son ally liable for the' costs of tnxation of a bill j shouh 

sMh is tahmfuff »'0» one- tifiei: 

Sixth js taken off. Xn ;/v, 21 Bear. 520. and al 

nav iiiBoIvency of solicitors ordered to that a 

pay the costs of taxation, more than one-sixth Le Br 

thJm delivered by 65 if, 

them. Peile, In ?*c, 25 Beav. 561, 71 7 • j 

1 ending the taxation of an attorney’s bill he 

his . discharge under ' ^a,rt 

than a sixth to tru, 
Habl/wrtr®' attorney was personaHy chargoi 

liable for th e costs of the taxation^ n ofcwithstand- master 

Wmimmon, 6 review 
Man. A G. 269 : b hcott (>f.E.) 948. bad be 

^ client. J-Ate the 'death the S'? 

of a plaintiff In an action, his executrix obtained it was 
atton/; tfae MH of the pSfff s 

tl^rnM' ^ sixth -haying paidly 

"7“®^ 5! ^ exeehtri?: was 55 B. T 

hosts ^ of the taxation* 'If^ifermyir 

Jr 5 8 D. p. (fm ; 10 irotfc 

'Vojaaa fiw’th 

ehipJpy6d;a;soM0ltory^_| the' foilt 

‘ rt'i;7rh^^Kv"'^ f :“‘v >. 'j 


■Costs, 

mt Attending. ]-A and undertook to p? 
..... .. . , ■ . ;■ . oomm.on-.order for^ .estate.':. Bv.- the deei’F 
the solicitor, his biiis wei 
pay the costs of the separate proiierty 
ible does not attend mastei’ to tax thenr 
>es not attend by is entitled to the ( 
•master, uj^erton, more than one-.sixth 
iJarlea, 7 Siin. 194. 

.]— Bepresentatives 

or will not be ordered to pay | l 

, more than a sixth 

nor, where they have brought Ohjection 
amount, to the costs of wliich enable the 
can they set off such review^ a 
Hammond, j)artL\ ground of 
2. 133 ; 4 Beac. 48 : 8 generally, 
raised £3^ 

bankrupt solicitor are not, have been 
. the costs of taxation, certidcate 

costs of the bein, 
t>ii taxation. TVillaseii v 

■■ " * I SQ.B.B. 

IS taxed after solicitor’s death, I Ch. 753 ; 

I 621. _ 


5 taxen oeiore Taxing-master.! To 

court TO entertain a summons to 
mng-master’s certificate, where the 
)pction is to the whole of the findino- 
is not iiecessaiy that the objections. 
be summons to his finding should 
trried in before the siffnin^^’* of the: 
Ord. LXV. r. 27, siib-rr. 39 and 41, 

^ ^ applicable only where particular items are- 
objected to. Sparrow v. Hill p7 Q. B. 1) 36-> • 

. 479) followed. Castle, In re, 50 L, J.l. 
^ 36 Gh. D. 194 ; 57 L. T. 76 ; 35 W. e1 

2 Rim ‘.J lAo -'"TVr i of a solici- 

4 L J (o^\ch^ 7 i' cash account, the taxing- 

l (O-S.) Ui. M. master found that, in consequence of all accounts. 

' --^ t^ider executor of bet'ween the parties having been settled there’ 

r ex^cutor^ h^t nothing to tax, and certified accordinglv. 

executoi to lefund balance but no objections to the finding' were (ni-riprl' hi 
_-xeased solicitor, if executor before the certificate was 

1 Phillips, to review the certificate. II. 

r-n3^’lS^^‘ V of 

Oouit. Ii 58 ,k pi^cluiles appc'Ilants to the court of 

j ajipeal from tiiking at that stage of the proceed- 
j rags any obieotion to the ta.yation or aclducmg. 
lany eyideiiee other than that wdiich had been 
I earned lu and brought before the taxing offloer. 

liefer, 56 L. J., Ch. 247 ; 34 Ch. D 
I ho,^; o,> L. T. 862 ; 85 W. E. 233 ; .51 J. P. 438— 

^ j I'axation—Proc^^ 

costs I on the taxation of a bill of costs, a nartv obiect*^ 
U‘P I to the course which the taxing-master proposes 
c 73 • whl! fT* ^ 7 taxation, it is not in accordance 
i V ^ practice that he, should at once bring 
T.. j 'the court on motion. Ke 

he taxing-master to make his cer- 
nen canw in his objections to it,, 
master to answer them, and upon 
the court to vary the certificate.. 
nd^ OaMnpInre, Terrell, Bw. parte,. 
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tuxn- It( re, H W. E. 19, S. P,, Jlortlmer, In re, li\ IL 
m of 4 Eq. m ; IS W. B. 367, 

'd{fy’s Wiieji Barred.] — The acceptance of monor 
ff/fIjQ imder an allocatur prevents a solicitor from 
77 7,? aimhini? for a review of taxation. 21ttr.^lwllr 
' ii 5 W, B. 6r>2. 

On what Terms .] — Xn application that the 
officer of the court may be (lij’ccted to review 
his certificate as to the taxation of costs, may be 
matlc by motion. It is not an objection to such 
{ipplieatiou that the amount of the taxed costs has 
not been paid into court, though it may be 
proper to make such payment one of the terms of 
the order for re-taxation. lUchardaon, parte, 
Cornett, In re, 3 Beac. & C. 735 ; 1 Mont. & Ayr. 


Amount in Dispute.] — A review of taxation 
will not be ordered when the items allegetl to he 
overchargfnl do not amouat to 4h.v. Xeicton v. 

Boodle, 4 C. B. 351>. 

Where an attorney's hnll has after }>ayment 
been referred to the nnister for taxation by a 
judge’s order, the court will not review tlie 
matter in a ease whore, the amount of the bill is 
not stateri, inasmuch as the matter in dispute 
mav not be wortli the expense of the proceedings. 

Bearden, In re, 9 Ex. 210 : 2 C. L. B, 308 ; 23 

L. 4., Ex. 14 ; 17 Jur. 993 ;'2 W. li 18. III. MODES OF llECOVEBKsG. 

On wHat GroIlnds.]-^Yhere, in a bill of costs, «• GhaegING Oedbes. 

several charges of a discretionary nature were Property Beoovered or Preserved, 

entered, some too low and some too high, the 

latter of which the master reduced to their Money Paid into Court.] An action having 
protjer amount, but refused to raise the former, been brought to recover a sinn or L-., one 

the court refused to review the taxation. Bf/re of the defendants, counterclaimed against the 
V. Shelley, 8 M. k W. 154 : 10 L. J., Ex. 295 ; 5 plaintiff for the sum of 700^. C. preseiite*;UIso a 
Jur, 439. ^ petition in bankruptcy against the jilamtiff.^wiio 

If an action is Virought to recover the amount was ordered to bring into court a sum of 6U0^. 
of an attorney’s bill, and it is referred to taxa- The action and the proceedings m ^ bankruptcy 
tion by the usual order obtained at the instance ultimately were referred to an_ arbitrator, wno, 
of the client, the master has power to deter- by his award, found that the plamti it was eiititied 
mine whether certain items were necessary, and to judgment in the action for loll., that no debt 
the court will not review his taxation on the was due from the plaintiff to C., and that die 
ground that such divsallowaiicc is an excess of sum of 390/. must be paid to the plain tiff out or 
iurisdietion. WlWamn y, Xlidudan,! D. (j^.s.) the court of bankruptcy. 1 he plaintiff s solici- 

tore having applied to the queen s bench division 
A bill of costs bad been referred for taxation, for a chai’ging order on the sum of 300/. for their 
and the parties agreed in the office upon the sum costs in the action :-~Held, that they vv ere not 
at which they were to be reported : subsequently entitleil to an order. Pler^ionY, 
the client, having discovered certain entries in Co,, 53 L. J., Q. B. ISl ; 13 Q. L. B. oob ; 3L 
his own handwriting of advances made to the W. li. 451 — C. A. a. 

solicitor, and for which he had received no Money paid into court as security for the costs 
credit, applied that the costs should be sent back of a party to an action is not, in ease by the sp- 
to the master for taxation. The application was cess of the party it becomes payable^ to him, 
refused with costs, Audbi v. Chamber, i, 3 Dr. ck property ‘‘preserved ” in the action witnm the 
War. 178, meaning of the «act. E ad,imyrth,Jfn 

Principles upon which the court acts in per- v. Sapden, 54 L. 2,, Oh, 638 : 29 Ob. B. 51 i ; j> 2 
mitting a review of the master’s certificate on L. T. 613 ; 33 II. 558. , 

taxation. Conyrere, In re, 4 Beav, 87. A charging order for solicitors costs may be 

The master/on evidence before him, allowed made upon money paid into court under Ui<l. 
a few items on the taxation of a solicitor’s bill XIY., to abide the event, as being property 
for business, as to which there was a conflict. recovered or preserved, ' within s. 1.8 ot the 

whether the solicitor ha<I authority to perform Solicitors Act, I860. Mo^)h v, 
vi- • fVvaf wn« Trint ftnfficlont Ij. 0. B. 286 I 24 Q. B. B. 62 7 I 6.j L. 1. 7-i6 
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solicitor ivho acted for A. in the action of detimie the costs of all parties, and staying all proceed- 
was entitled to a charge or lien upon the fund in ings, except for the purpose of enfoicing the 
the hands of the registrar of the county court, agi-eement and that oi’der. The agreement 
under s. 28 of the Solicitors' Act, 1860, as pro- which was set out in the schedule to the order! 
perty recov^ered or preserved through his iiistru- provided for the <lissolutioii of the partnership! 
mentality.” in respect of his costs incurred by the sale of the partnership property, and that ali 
him, to be taxed as between attorney and client, costs of the parries shouhi be pakl out of the 
ViitUw Y. 2 0. P. D. 362 ; 25 W. K. 866. estate. Subsequently the parties madeaiiagree- 

• -1 1,-1 .. . nieiit that a sale of a certain part of the partner- 

• K-eeeiver.J—^Vhen a suit is shippropertyshouldberescinded.thatalllitiffa- 

nsbUited toinheprese™^^ tion should be put an end to, and the business 

b. of the Solicitors Act, 1860, solicitor applieil for an order charging his costs 
fhpl ai*e entitled to a chaise U})on on the shaics, both of the plaintiffs mid defen- 

V partnership property, or, in the 

T* T ^ alternative, on the defendant's share. The defen- 

■ » j -t* • J-i.. lol. willing that the order should be made 

Amount Awarded by Arbitrator.] — A reference I’^gards his share of the property :— Held, that 

to arbiti-atiou having been made in an action. ! *‘f ® ? ohai-gmg order on 

the arbitrator a^vanled that a certain sum should shares, as they had been in no way 

be paid by the plaintifl to the defendant, and rc^oteredor preserved through his instrumon- 
the award was confirmed by the court. An Also, that the persons to apply to oiitorce 

order was made, on the application of the defeii- carrying out the agreement were the 

dant's solicitor. 'under s. 3 of 39 &: 40 Viet. c. 44 solicitor could not apply 

(similar to s. 28 of the Solicitors Act, 1860), 

declaring him entitled to a lien for the costs of ^ .'>3 L. T. IS.). Keversed in 

the defendant in the action upon the amount * " ' 

awarded, as property recovered or preserved t» i ^ Ti. 

for the defendant through the instrumentality of Cotu^t’]— If 

the solicitor, and directing the plaintifi to pav ^“'.citor has bona tide commenced a partnership 
thereout to the solicitor the amount of such cosfs the appointment of a 

when taxed. M-Alnnroi/Y. .IPAlearey, S L. H.Ar. i“e«er,who has got m assets, he is entitled to 

1 ( 55 ^ jj ? ri charge on the assets recovered tor his costs, 

pnless. being aware that ^the partnership was 
Wife's permanent Maintenance.] — A sum i^^solveut, he commenced his action not bona fide, 
secured to the wife on a dissolution of marriage to obtain costs where proceedings 

under s. 32 of the Divorce Act, 1867, is not ^idght have been taken in bankruptcy. Lovett., 
alimony, and is property in respect of which the p^f vte, Maholajt. In 61 L. T. 87 ; 37 W. B. 
court has jurisdiction to grant the wife's solicitor ^ Morrell, 173. 
a charging order for costs under s. 28 of the « , . . 

Solicitors Act, 1860, IL/vnmm v. Harrmm, .58 Administration Suit.]»~A solicitor instituted 

L. J., P. 28 ; IS P. D. 180 ; 60 L. T. 39 ; 36 W R administration suit on behalf of a cestui qiie 

748-— 0. A. ‘ * trust against a sole trustee, obtained a common 

‘lecree witli a direction for the appointment of 
Compromise of Action — Kotice.j — A collision a new trustee, and procured an account to be 
action having been settled on the terms of the brought into chambers by the defendant. The 
defendants paying to the plaintiff fifty per cent, plaintifi; i;hen abandoned the suit. Qua petition 
of his damages, the plaintiff, before the damages by the solicitor that liis costs might be made a 
W'ere assessed, assigned the amount to which he charge on the plaintiff's interest in. the trust 
'would become entitled in respect thereof to the estate, untler s. 28 of the Solicitors Act, 1860 : — 
defendants’ solicitors and to certain clients of the He]<l. that no ])roporty had been preserved or 
■defendants’ solicitoi's, to whom he was indebted, recovered on which the costs could be made a 
The damages were subsequently assessed by an charge. LinheriotiY. Lmton^ Finite rf on. In 
arbitrator, and the amount awarded was paid by h. J., Ch, 878 j L. E. 16 Eq. 490 ,* 29 L. T. 364 j 
the defendants to their solicitors, who paid them- ^1 W. E. 943. 

selves aiul their clients in accordance with the A solicitor for a party in an administration 
terms of the avssignment^ Ho express notice of wiio cannot otheiavise obtain payment of 

the plaintiff’s solicitors’ lien was given, though his bill may apply by petition to have his costs 
the defendants' solicitors were aware that the taxed, and for a charge for them on dividends 
money so assigned and paitl away w’-as the fruits payable to his client under an order made in the 
of the action in which the plaintiffs’ solicitors although there may have been no real ques- 

had acted ; — Hehl, that the plaintiffs’ solicitors ‘‘^t issue between the parties to the suit, or 

were entitled to a charging order on the monkey although, so far as there has been aifj such ques- 
assigned and paid away. 65 L. J,, tion, the decision in the suit may have been 

P. 42 ; [1896] I’. 77 ; 73 B* T. 736 ; 8 Asp. M. C. given wholly or in part in favour of the opposite 

?iarty. Smith v. Winter. Hartley. Bx nurte. 18 


that the fund in court should-be^appljfed 
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in paTnierit of the costs pvo tamo, the proceed- 
ings taken by the next friend being for the 
benefit of the infant, but refused to make an 
order declaring that the residue of the costs were 
a charge on the real estate recovered, as that act 
ripplied only to suits instituted by persons siii 
■juris. Bon.^er v. 80 L. J., Cli. Iu9 ; 

7 Jur, (.X.S.) 281 ; 8 L. T. 54-r> ; 9 W. K. 229. 

Wlu-re a solicitor was enpdoyed by the next 
friend, in cstaddishing an infant’s title to lan<l, 
the infant having attained his majority, a court 
of ei|iiity declared so inuch of the costs as 
remained unpaid a ciiarge on the land recovered. 
Bon.s(;r Jh'ii(hhaa\ \ Giff. 2G0 ; 9 Jur. (N.S.) 
1048 ; 9 L. T. 195, 


Action as to Easement,] — A suit which, only 
relates to an easement is not a suit in which it 
can bo said that property is recovered or preserved, 
even though a mandatoi-y injunction for pulling 
down buildings is refused. Fiuvon v. Gamtkjne, 
48 L, J., Ch. 729 ; L. R. 9 Ch. 654 ; 81 L. T.289 ; 
22 W, B. 989. 

Building Society — Erauduient Transfer.] — An 
action was brought by a husband against his wife 
and another person for a sum of money invested 
in a building society, which the husband alleged 
to have been fraudulently transferred by his wife 
to the other person. The building society were 
also made defendants to the action and appeared. 
Judgment was given for the defendants. Upon 
petition presented under the Solicitors Act, 1860, 
by the solicitor to the defendants other than the 
building society ; — Held, that he was entitled to 
a charge upon the whole sum invested, as being 
the amount •‘recovered or preserved” to them. 
JPorter v. 50 L. J., Ch. 281 : 43 L. T. 569 ; 
29 W. B. 286. ' 

Lien Biminislied.] — Where through the exer- 
tions of solicitors the lien of a railway company 
on waggons belonging to a coal company was 
diminished and the value of the waggons to the 
coal company proportionateij' enhanced, the 
solicitors were held entitled to a charging order 
on the waggons. The services of solicitors in 
such a case are in the nature of salvage, and do 
not depend upon contract. PcTlmll Cml and 
Inm Co, Y. L, 4* S, IF. Ba,, 8 By. & Can. Traif. 
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An action was dismissed with costs, which solicitor. Tavclrew v. Howell^ 8 Gift*. 381 ; 31 
were taxed at 29SI, and paid. On appeal this L. J., Oh. 57 ; 7 Jui’. (K.8.) 1120 : 5 L. T. 276 ; 
judgment was reversed, leave was given to amend 10 W. E. 32, 
the pleadings, and the action was ordered to pro- 
ceed on the amended pleadings, and the defen- ^ Solicitors Practising in Admiralty Court.]— 
dants were ordered to repay to the plaintiffs the Sect. 28 of the Solicitors Act, 1860, applies to soli- 
costs they had received/ and to pay to the citors practising In the court of admiralty. The 
plaintiffs their costs of the appeal, which were Philjpphw^ L. Ih 1 P. 309; 16 L. T. 34: 15 
taxed at lOoZ. After this the plaintiffs became W. R. 462. 

bankrupt:— Held, on the application of the Where, in a suit by a master against an owner 
solicitors wdio had acted for the plaintiffs in the wages and disbursements, a sum of money was 
appeal, that they were entitled to receive from ^ound to be due to him as master by the owner ; 
the defendants the 165Z.,and also to receive from counter-claim being set up, the registrar 

the defendants out of the '298Z. the difference all the accounts between the parties, and 
between the 165Z. and the plaintiffs’ costs of the reported that there was a balance due by the 
appeal taxed as between solicitor and client, and master for unpaid purchase-money for sliares in 
that the balance only of the 298Z., after paying the vessel ; but the transfer of the shares had not 
the above difference and the costs of the solici- "^^^en registered Held, that the solicitors who 
tors and the defendants of the application, was acted in the suit had preserved property of the 
to be paid to the trustee in the bankruptcy, master under the act, and were entitled to their 
Jb, costs out of the master’s shares, subject to the 

claim of the owner for the balance found to be 

2. Practice. 

On Change of SoHcitor.J—In a suit for the Employment by Infant— Batification.]--A bill 
.administration of a testator’s estate, an order was filed by the maternal grandmother of an 
was made for the taxation of the costs and pay- tenant in tail, as his next friend, praying 

ment to the plaintiff’s solicitor personally of the appointment of a guardian to him and his 

plaintiff’s costs out of a fund set apart for that brothers and sisters, directions for his main- 
pmpose. The plaintiff sold Ms life interest in tcnance and education, having regard to the 
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ire let ISTB to whom an action has been tnmsferred 

anthont,Jo 

the action. 


jadge, to '^whw^a; 

solicitor under the Solicitoris 
incurred in recovering property in 

Forfer x. WeM, 50 L. J., Ob. 231 ; 43 L. 1. r 
29 W. B. 235. 

Judge at Chambers.] —The defendant 

iving paid money into court in the action, the 
laintlffs solicitor declined to ]>roeeed witu the 
•tioii except on terms to wlucli the 
■ould not assent. Thereupon, the piaintift re- 
the matter of Itained fresh solicitors, ami gained an ox dm 

a change of solicitors. After Hio order wa^ 

made, the late solicitor obtained a judge s _ on, er 
I*s charjring the money in cam t wit n 
" Held, that when, an 

■IT - a iiidge at cliambers has, juris*. 


notwithstanding s. 39 of. the dud 
properly made by a petition in 
the other parties to the action 
served with the petition, iir 
48 L. J., Ch. Hf>2 ; 12 Ch. D, 88 

How Intituled.]— An order giving a soli- j 

citor a chare’e under s. 28 of the Solicitors Act, 
ism. for hts\‘Osts as between solicitor aiici ciient, Pf 
on property I ecovered by him forliis client in an ' pi 
action sutHcicut if intituled in the action ; it 
niay be obtained eitlier on snmmons or petition, ^v 
ami need not be intituled either in ^ 

the act or of the s(dieitor. 

L. J, Ch. 508 : 11 Ch. D. 942 ; 27 W. ll 831. ^ _ 

A. (iGclfir^tioii ^^ivins^ £fc solicitor n loi clitxnioci , _ 

his%m<tsu]Hmpropeity recovered or preserved in pis costs in the action 
a suit mav be made upon a petition ]U’esented m , action is pending, g 
the suit ‘ Joiiin V. Frost, Fiddeji. Li re, 42 L. J., , diction to makesuchan older. 

Ch. 47 : L. B. 7 Ch, 773 : 27 L. T. 46.) ; 20 . B. ; (*, Q. B. D, 622, 

\nd a netition for the purpose of obtaining a i Judge iu Bankruptcy— Eegistrar.]—^^^^^ 

dedaintion under the statute must be intituled , juBge in bankruptcy, in the exercise ofl . j ^ 
that the Ml haslh^tuy fot Ac^ 

/« .. It) W. R. 42.. .V I teSronJ 

, -which it is convenient should be excxetsed m 
Application, to what Court.] When ^ its osemseby ip 

citor aindies to the court of chancery to , j.e.,istrar. Wood, lit iv, FiuisImwh, l>.e JmHc, 

it cleclaAl that he is entitled to .a charge upon , „„ . j-isyr] i q. b. SU ; 7o L. i’. 

propertv which has been recovered or preserve.) ^ jiansou, 20!). 

by him* for his client in a suit in which te h^ . - , . 

been employed, he must make the application to ■ ga^gtit^tea Service of Summons, j— A sum ot 
the iudffc to vvhose court the suit is attaclicd, | having boon paid into court for the teneht 

and it must be intituled in that suit as well asm. defendant, 51., his solicitor, obtained a 

the tnatfcr of the solicitor. , o^jer for costs upon it under s. 2b of the 

Fkliley, In rn, L. R. 0 Ch. b«,i ; 2.. L.l. 64.1 ; ID | g„hcltors Act, ISOd. ym costs had boon taxed 
W. E. 1075, Reversing 40 L. J., C4i. -d'^* parte. M, then took out a sumiuoiiB to hbow 

An order declaring a solicitor entitled to a ■ .^^p^ the sum of money paid into court 

charge for his costs under s. 28 of the bolicitors | \^q paid out to him in part satisfaction 

Act ‘1869. on a jmlgmerit recovered in an action • summons could not be 

which he was employed to iiroseeute,^ must not ■ the defendant, who appeared to be 

be made bv any other judge than the jncl^ge who | evading service of it. Xi. had acted for 

tried the action. IFif/f/s v, Schrader,^ L. J., • aefendant after M. had ceased to do sb, and 
O B 426 : 3 Q. B. D. 252 : 26 B. 831. i introduce<l the defemlant to M. Held, 

TT.’ ,x..f?+iAn bt 7 n. solicitor for a charging i ,, V . ^f-^wicc of the summons should 
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the costs : — Heldj in accordance with the prin- 
ciple of Y. Ilarrmn (13, P, D, 180), 

tliat the application was one to the discretion of 
the court, and in the absence of special grounds 
calling for equitable interference ought not to be 
granted. Ovofjhtui v. 2Iajfkt. 28 It, B. Ir. 97. 

Must he in an Action.] — A company had given 
notice to tale property compulsorily, the price to 
be paid was ascertained by arbitration : — Held, 
that the solicitors who acted for the vendor in 
The matter were not entitled to a charging order, 
as the proceedings were not in a court of justice. 
Macfadana v. Lister. 57 L. J., Ch. 1>2 ; 37 Ch. H. 
88 ; 58 L. T. 201—0. A. 


under s. 28 of the Solicitors Act, 1860 ; but ht 
may also obtain such a declaration, where the 
suit is a friendly one, and instituted on behah 
of an infant, 'Lnile v. 41 L. J.. Ch 

300 ; L. E. 13 E(i. 497 ; 26 L. T. 283 : 20 W, E 


solicitor for a part}" iii an administrat ion suit, 
who cannot otherwise obtain payment of his bill, 
may apply by petition to have his costs taxed, 
and for a charge for them on dividends payable 
to his client under an order made in the suit, 
although there ma}" have been no real question 
at issue between the parties to the suit, or 
althougli, so far as there has been any such 
question, the decision in the suit may have been 
given wholly or in part in favour of the opposite 
party. Smith v. Winter, Hartley. E,r -parte ^ 18 
W. E. 447. 


Suit by Persons sui juris.] — A suit was insti- 
tuted in equity by a next friend on behalf of an 
infant to recover real estate and a fund in court. 
The. costs were directed to be paid by the defen- 
dant, but in consequence of his insolvency they 
couicl not be recovered from him. The court, on 
petition for that purpose, directed that the fund 
in court should be applied in payment of the 
costs pro tanto, the proceedings taken by the 
next friend being for the beneiit of the infant, 
but refused to make an order . declaring that 
the residue of the costs were, under s. 28 of the 
Solicitors Act, 1860, a charge on the real estate 
recovered, as that act applied only to suits insti- 
tuted by persons sui juris. IJo7i.se r v. BraLsliaw. 
30 L. Ch. 159 : 7 Jar. (>T.8.) 231 ; 3 L. T,545 : 
9 W. E. 229. 


- . ■ 
■ •: ;; 
' ■ ■■. "I 
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ilmil! 


i iiiif liipii^ 

HowitL 30 L. J., Oil. 110 ; L. H. 0 lui. 1 ; 21 L. 1. b;>L 

CliarlUm v. Charlton, o2 L. J., Ch. 0< 1 , 13 L. i. Court t 

finn^of folicitnrs were employed throughmit j;^, 

the BTOceocliiigs in an action for partition and "*f 
sale of certain hereditaments of which the deten- f 

dants wore in possession, and for an account of 

the rents and profits of oiie-thixt !nL±™ ,Ie?niW 

for six years prior to the issue of the 
the decree the x>iaii»tifts were declared entitled 
to onedhird part of the hercditaiuents and to 
an account and payment by the deteiulants ot 
one-third of the said rents and luohts, and the 
premises were ordered to be sold, ariii the xuaiii.- 
tiifs’ costs up to and includii\2: the hearing were 
ordered to be coats in the The account 

was not completed and the property’; was not 
sold when the plaintilfs threatened to change 
their solicitors and to compromise the action 
The share of the plaintifis in the prox)erty and 
rents was insiimcient to pay the plaiiUiSs costs 
On a Tictition by the xilairitiifs solicitors asking 
for a declaration that they were entitled to a 
charge on the whole property in respect of the 
plaintife’ costs, as such costs had been made 
costs in the action : — Held, that no oijlei ha% 
been made for payment of the costs ot the act am 
out of the iirocceds of sale, the court could not 
anticipate Uch order, and that the solicitors 
could only be treated as having a hen on tnc 
plaintiffs’ ‘share recovered by them action. 

An injunction -was granted to xaevent the 
tiffs from receiving any money in the i, 
or bv way of comfircjmise, without notice to the 
solicitors. Zloyd v. Mm, 40 L. 1. 'd4 ; 2/ 

W. B. 655, „ ..Q « 

The charge declared in pursuance of s. o 
the Solicitors Act, 1S60, on the property recovered 
or preserved in favour of the solicitor emidoyed 
is in the nature of salvage, and may be hf cle on 
the interest of persons who did not employ tht 
solicitor aiul were not parties to the suit, if thej 
.atbpt the benefit obtained in the suit Crm- \ 

Mm, '52 L. Ch, 915; 24 Oh. D. 54o , 41 

‘ solicitor wa 

allowed a lio4 the estate 

deceased person, realised ,by hhn under an oide 
of the coarix, not withstand ing_ that a balane 
■ whs due by his oH^nt as 


and the defendants 2I0Z. on 
Fendinu the delivery of the 
* plaintiff's solicitor obtained 
)on the 742Z. in couid Heltl, 
s too large in its terms, and 
ittach the fund in court was 
result of the action : further, 
[id counter-claim arose out of 
they were to be taken to be 
actions. Thus, in the present 
.lants might set off the amount 
on their counrer-claim against 
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ill reference to the action : — Held, that the fund Of Ohtaimng Order.] — H. and H:. soiici- 

paid into court had been “ recovered or preserved tors, acting for an administrator, were authorised 
throiigh the instrumentality of the solicitor, by him to retain, in respect of their costs, cer- 
within the meaning of s. 28 of the Solicitors Act, tain moneys forming part of the estate of the 
1S60, and that such solicitor was entitled to ai ileeeased. An oi-der to tax the bill of costs of H. 
charging order on the money in respect of his ami H. was obtained by J.. one of the next ot 
costs down to the time when the trustee inter- Idn of tlie deceased, acting by Ih, her solicitor, 
vened, but not as to his costs incurred in opposing The taxation shewed that H. and H. h«ad been 
the trustee's claim to intervene. Emdini v. Oartc, overpaid to the extent of 354/J. H. atid H. then 
51 H J., Ch. 371 ; 19 Oh. D. 311 ; 45 L. T. 328 ; acted for J., and on her behalf disputed tht 
30 W,, B. 17. validity of K.*s retainer by J, It was, however, 

m*., -r. ^ X ^ . . . , . decided by Kav, J., that the retainer was valid. 

Clients Estate being Administered.]^ A An order was then obtain e< I by K. giving hiui a 
chaiging order 111 ay be mac le although the client s charge on the 354^. in respect of his co.sts pro- 
estate is b^tn^ admmistered in chancery.^ 11 il^on perly incurred in the recovery of that sum ; and 
v. 33 L. J , Kx. 204 ; lu L.T, 34o. lh» such costs were thereby directed to be taxed. 

bheman.^ parte, 10 Jur. (2s. S.) 593 ; 12 . R. Xhe 0oiu*t of Appeal affirmed the order, npliold- 

ing H.‘s retainer. In taxing the costs of 11. 
Infants interested. ]_It makes no difference taxing-masto 

that the persons whose interests are charged are “ T. -dM 

infants, but the court will not make the order to set aside the letomor, and alwi 

until the infants have an opportunity of beine H. and H. 

heard on it. v. 52 L. 3., Ch. 9151 “’’Jectod to such alio w.anoe, they reeeived, 

24 Ch. D. 54.5 : 49 L. T. 224 f 31 W. E 930. f December, ISSo, from the 

The court will not hear an application by a a notice that, at 1 p.m. on the 

.solicitor for an order to charge the real estate of "’gill P™ee^ to oonaiaor 

an infant with the costs of a suit instituted for objectioiib. H ancl H. requested the tiixmg- 
its recovery, unless the application is suhstantiahy ¥*0" 

opposed on beh.alf of tL infant. jSmusw v. 

Jimdishme. 10 IV. E. 481. summons being taken out by the adinimstrator, 

that the taxation should be reviewed on the 

Creditors interested.]-In a partner-ship action ' (O costs in roferonec to the 

the court will not make a charlnng order in the « f! to the retainer ought rrot to have been 

absence of the creditors. Butrwhere one of the “eluded in the taxation, masmuoh as they were 
creditors was present, and the case was argued “tf P"™to dispute between .1. 

on his behalf, the court appointed him to r^pre- i ?«¥i 

sent all the creditors. J>whm» v. Swith, Diqly. ^cen me uded. inasmuch as they 

& park. 53 L. J., Ch. 972 ; 51 L. T. 72.- ''’T ‘ ohargmg 

‘ ■ I order : — Held, (1) that the costs (.4 the opposition 

length of Time-Alteration ofEights of Parties i ‘tog" to set aside the retainer were 

-Diseretion.]-A charging order- on property i 

i-ecovored or preseiwed under s. 3 of 39 & 40 Viet. ' proporly included rn the taxation : (2) tliat 
c. 44 (similar to 23 ic 24 Viet. c. 127, s. 28), is a the appeal having been brought in consequence 
matter for- the discretion of . the court, and will the proceedmgs m the court below tire costs 
be refused if applied for after a considerable 
lapse of time from the date of the work don^% 

especially in cases where events have happenecl Baising Costs — Direction in Order.] — In the 
affecting the rights and interests of the parties absence of evidence that the plaintiff was him- 
entitled to the said property. JRoclie y. lloche^ self unable to pay the co.sts, the order ought not 
29 L. B., Ir. 339 — G. A. to direct the costs to be raised out of the fuiKh 

X -nr XX J* X 1 a shoilid merelj give liberty to the solicitors 

• ’ll Lunacy. ]--^A lunatic died apply as to raising them. Jaeksoti v. Smithy 

in June, IbaJ. In February. 1854, an order in ijyiqf})! parte, supiu. 
lunacy was made, by which it was declared that ; ‘ . 

the costs incurred in prosecuting the commission j Time for — Action not EiniskedJ — A 

had been incurred for the benefit of the lunatic, i ciecree for administration of a testator’s estate 
and the bill was directed' to be taxed. The taxa- ■ made at the suit ot an infant who was 
tion was conipleted in Febraary, 1855, and after | entitled to a contingent reversionary share in 
this the solicitor who had been emploved in pro- i estate. B. was solicitor for the plaintiff and 
secuting the commission delivered for the first | A., two of the persons entitled to the 

time a signed bill of costs. In October, 1860, the shares. After decree ho ceased to be 

solicitor presented a petition to Iiave his costs < solicitor for these parties, and obtained an oivler 
raised out of property of which the lunatic, who directing taxation of his costs as their solicitor 
left issue, had been tenant in tail :--Held, that action, including the costs of the appU- 

under the proviso contained in 23 & ' 24 Viet, cation, and charging their shares in the estate 
c.l27,s.29,theapplicationwast0Dlate. with the payment of such costs, with liberty 

la re, 2 Be G. F. & X 376 ; 30 L. J., Oh. 29 * '6 ^PPly to have them raised. Before the cause 
Jur. (2f.s.) 1129 ; 3 L. T, 891 ; , 9 W. R. 21 k ' had been heard, on further oonsideintion, he 
■ ' ' ' ' . ’ applied to have the costs raised bv a sale of the 

Costs Further ConsideraHom] — Solicitors shares charged Held, thut the application was 
who had obtained a charging, order for. costs clue premature, and that no order ought to be made 
to them were not allowed'ttj.e' 'C0$ts'bf' appearing for raising the costs until the cause was heard on 
by counsel at the hearing bn further considera- further consideration. 6 free 7 i, la re, Green v. 
tlouw 6 Grmn, 54 L. J., Gh* 54 ; 26 Ch/I); 16 ; 50 L; T.' 

Gk: B. 553 • 25 Wl >;r; ,v- .513,;, 32 W, E. 373»-0.'A. < ' ' ’ ■ 
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service of the order nisi, the defetulaiit'ssoiieitor 
obtained, on a summons served on the receiver, t 
charging order intituled in tlie action, declariiii 
that"th% were entitled to a charge for rhei' 
costs upon all moneys coming to the defendan 
under the action. On the next <]ay the garnishes 
order nisi was served on the receiver, and wa 
subsequently made absolute : — Held, that tli' 
solicitors were entitled to their costs in priori t; 


Application to Enforce Charge by Sale — Sub- 
stituted Service on Persons interested.] — An 
acr.iou was commenced for the execution of the 
trusts of a settlement. Tiie plaintiffs were one 
of the trustees of the settlement, the tenant for 
life, ami tlo-ee of tiie four beneheiaries interested 
in remainder. The other trustee "was the sole 
defendant. The fonrrh beueJiciary was not a 
])any to liu!; action. In Febina ry, 188)1. judgment 
%vas given Ibr the exeeuTion of the tnists of the 
settlement, hi March, 1S8H, tiie solicitor for 
the })]nintitfs olitained a charging order under 
2?) k 24 Viet, c. 127, s. 28. on the real estate com- 
prised in the settlemenr for his taxed costs, and 
liberty was given to him to apply for a sale of 
the ])roporty to raise such costs. The fourth 
bencticiury \vas not a party to this order. The 
solicitor took out a summons for a sale of the 
propertj* under tlie liberty to apply. The sum- 
mons was not served on the fourtii beiieticiary, 
as her address was nor Ivn<3wn : — Held, that no 
order for a sale could be ma<Ie ■without notice to 
tlie fourth beneficiary : but that substitaiterl ser- 
vice on her might be nllo wed by means of adver- 
tisements : that a notice calling upon lier to 
appear within a certaifi time shouhl be adver- 
tised, and tlicreupon, if she did not a})pear, an 
order might be made, on the summons. Jiotclcy 
v. SoHthweiL 61 L. T. 805. 


and obtained, ex parte, on the day that judg- 
ment was signed in the above action, a garnishee 
order attaching all debts due to W. On the 
taxation of costs on the same day the plaintiffs 
for the first time learned of the defendant's 
claim, and then gave notice to the defendant in 
the action in which W. was plaintitf of their 
claim of lien, and within five clays applied for an 
order declaring that x\nij were entitled to a 
charge on the money recovered by W. : — Held, 
that the plaintiffs had a lien for their costs on 
the sum recovered by W., that they were entitled 
to the order sought for, and that the garnishee 
order obtained by the defendant did not take 
priority over that lien. Shlppey v. (rrcip 49 

' - 28W.E.877--C. A, 

in court is not 
arnishee order, and he is entitled 
the claim of the 
;:i. 2 Adm. 1 ; 17 


3. Priority of. 

Compromise bet-ween Parties.] — In a suit by a 
cestui (.fue trust against a trustee of laucled 
estate, praying for an account and a reconvey- 
ance, a recei ver was ordered to be, ami afterwards 
was. ap|)oinrecL adversely to the clefeiulant. 

Kotice of motion for decree was served, but 
before the time for closing evi<lence had arrived, 
the plaintiff, without consulting her solicitor, 
and without his knowledge, entered into an 
agreement with tlie defemlant for a compromise 
of the suit on the terms, first, tlmt a sum of cash 
should be paid to the plaintiff, then that the 
mortgages on tlie propeity should be paid off, 
and then that the costs of all parties estimated at 
a fixed sum should be ].)aid. Hpon hearing of 
the compromise, the ])laintift”s solicitor applied 
to the plaintiff and to the defendant’s solicitor 
for the terms of it, but was refuse<l all informa- 
tion : — Held, that the solicitor was entitled to a 
first charge for the amount of his taxed costs, as 
between solicitor and client, upon the property 
of the plaintiff, as having been recovered and 
prescrvini tlirough his instvumen tality. Twynam 
V. Porter, 40 L.' J., Cli. 30 ; L. B, ll‘Eq. 181 
L, T. 551 : iO W. R. 151. 32 

Winding-iip.]-— .In winding u}> a company the proceecis of a fi. fa 

costs of the yietition are the finst charge on the suecessml plaintiff in 
estate, and next to them are the costs of the ^ 

windimr-m^, including the bill of costs of the ^roni a county court to answer 


L. J., aF.524: 42 L. T.673 
A proctor’s lien on a fund 
affected by a _ 

to be paid his costs in priority to 
i 2 'arn ish ee. The Jeff Pavu, L. 1 

L, T.dfil.. . 

The defendant having rccoyered a sum of 
money in an action brought by him against M.. 
B., the defendant’s attorney in that action, had 
taken out a summons for an order charging his 
costs in such action upon the sum recovered. 
The plaintiff afterwards, having recovered judg- 
ment in his action against the detemdant, obtaiiiet 
an ex parte garnishee order attaching the sum 
recovered by "the defendant against M. in execu- 
tion. Under these circumstances the })arties 
came before a judge at chambers, B. claiming to 
have a charging order on the judgment debt as 
property recovered within s. 28 of the Solicitors 
Act, 1860, and the plaintiff claiming an order on 

M. to pay the sum attached to him. The judge 
made an order in favour of B. : — Held, that he 
was right in so doing ; that the sum recovered 
was propert.y within the section, and that the 

I attorney was eiititied to priority. Pirrhdl v. 

I Pwr/i/q 44 L. J., C. F. 278 ; L. B. 10 C. P. 397 ; 

' “■ '5; 23 W.R, 923. 

, issued on behalf of the 
action, were attached in 
;'arnisliee summons ^ 
a judgment 

obtained against the plaintiff in that court. The 
ion plaintiff’s "solicitor in the action, who had 
received notice of the .service, of the garnishee 
3 Q summons, sphsequently obtained an order under 
13 s. 28 . of the Bolicitbrs Act, 1860, charging the 
fund recovered with costs of the action remain- 
ing dud' to, him : 7 — Held, that such order was 
^ jdi- rightly made, and the solicitor’s claim was 

partnership action entitled to priority over the claim of the judg- 
nisi to attach all ment creditor of i the plaintiff under the garnishee 
ceiver in the action summons^. v. Garrold, 54 L. J., Q. B, 

efepdant on, taking 76; 14' Q 4 37 P. 543q.52''P* ffb 240,; 33 W. R, 
ing day, and before 2197^0. . . , 7.' * . 
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Mortgage of Client^s Interest.] — The plaintiffs that they having forwartled this letter to 1). were 
in a suit mortgaged their interests in the estate, bound by the direction, and could not set up a 
the subject of the suit, to two of the defendants, claim of their own. in opposition to it, and were 
This mortgage Avas sent to the solicitor of ,the in no better position as to moneys in court than 
plaintiffs for his perusal and approval on their as to moneys which actually came to their hands, 
behalf, and he sanctioned their executing it. and that their charge must be postponed to D.’s 
.Nothing was said by either partj^ about any claim mortgage. M(i(^farluno v, IJster. 57 L. J., Ch. 
by the plaintiffs’ solicitor for the costs of suit, 92 ; 37 Ch. D. 88 ; 58 L. T. 201 — C. A. 

The solicitor afterwards obtained a charging . . ^ 

oixler for them nndev s. 28 of the Solicitors Act, Ass^Ement of Judgment Debt or rund.]— 
1860, ou the interests of the plaintffls Held, On the assignmeut of a judgment debt, notice 
that as the mortgagees had notice of the suit that the subject-matter of the assignment is the 
they must be presumed to have known the rights subject-matter of a suit ainoirats to notice to 
of the solicitor of tlie plaintiffs, ami that his the assignee of the existence of the solicitors 
charge ought not to bo postponed to the mortgage, «ght to a lien, and prevents the assignee from 
he not haVing been guilty of any misrepresenta- being a “purchaser for value without notice” so 
tion or concealment. FaithfiMv. Eu;en,mu. S., as to defeat the solicitors claim to a charging 
Ch, 457 : 7 Ch. D. 495 ; 37 L. T. 805 ; 26 W. R. order under the Solicitors Act, 1860. FaMfuU 
270 C. A. * j ' Fmm (7 Ch. D. 495) followed. Cole v. Fley, 

The solicitors of a successful plaintiff in an Q. ; [1S94] 2 Q. B. 350 ; 9 R. 

action for specific performance of a contract for . K. 561 — C. A. 

the sale of leasehold premises are entitled to a ^ solicitor for his costs on a fund 

charging order on the property recovered, which recovered by his exertions cannot be affected by 
has priority over a mortgage granted by the assignment of the fund by the client, nor by 
plaintiff before the commencement of the action, a stop-order obtained by the assignee. Jlmjoie,^ 
where the mortgagee, though not a party to the Cooper, 33 ^Beav. 431 ; 33 L. J., Ch,^488 ; 10 

proceedings, adopts the benefit obtained thereby, (.S’.S.) 303 ; 10 L. T. 87 ; 12 W. R. 539. 
Soholep V. PecK 62 L. J., Ch. 658; [1893] 1 Gh, i a 

^AO * *A. a O J • AQ T 1 1 Q ^ 1*1 \XT Xi P^AQ R6Svr3flIlb OH AHIIlClpflitJlOH* bOllGltOL^^ 

astm pending suit, under which the plaintifi hod ‘ed by her husband to set aside a 

recovered certain ands. were held entitled to a settlement, whereby he covenanteil to pay her 

plaintiff in the lands and their right of solmitor to charge, nmler 

lien in respect of costs incurred in the suit ought ^ ft w Tit Tl “ ? If, 

not to he postponed to an ecjuitahle mortgage, her behalf :-Hcld that ti e married woman was 

inasmuch as there had been no fraud, misrepre^ ““T? r ° r 

sentation, or concealment on their part. JDefmi^^ defending such a suit, and that the right of 
ViQo.n 1 Tv. Kn ^ the solicitor under the act to a charge upon the 

V. Addy, [1894] 1 Ir. E. 511. preserved by his exertions was para- 

Direction of Client as to Mottey.]-\Vhile restraint upon anticipation 

a suit for redemption of a mortgaged estate was T’' lo’w’ n^ioo- ’ 

pending the plaintiff mortgaged his interest in 32 M- 13« 5 2/ h 1. 780 ; 19 W K. 102o. 

the estate to JD. The ■ plaintiffs solicitor in the to ‘he 

suit acted for both parties in this mortgage. A and did not extend to the trust fund 

company had given notice to take the property which it was secured. Ih. 

compulsorily, but the price hud not been ascer- for Necessaries or Wages,] — When a 

tained. On the day of the execution of the solicitor in the Court of Admiralty has acquired, 
mortgage to D., the plaintiff wrote to his solicitors by order of the court under s. 28 of the Solicitors 
and their London agents a letter directing them Act, 1860, or otherwise, a lien for his costs upon 
to pay D.’s mortgage debt out of the first money a ship, as for property recovered or preserved by 
that shoirld come to their hands from the com- bi^ exertions, nr uiioii its proceeds in court, his 
pany, and the solicitors handed this letter to B. ijen takes precedence of liens for necessaries 
with the mortgage debt. After this the price supplied after the institution against the ship 
of the land was ascertained by arbitration, in of the cause in inspect of which he is entitled to 
which arbitration the .London agents acted as the costs, but not of liens for necessaries supplied 
plaintiff^s solicitors, and the price was carried before the institution. The Jleuirkh, 41 L. J., 
over to the credit of .the redemption suit, and p. og j p, p, $ Adm. 505: 26 L. T. 372; 20 
left a balance after paying off the original mort- 759,' 

gage debt. After this the solicitors and their ■ His pen takes precedence of the lien of the 
London agents applied for an order charging the master of the ship for wages, where the master 
fund with their costs in the action and in the also part owner*, and has instructed him to 
arbitration. The court made an order giving defend the cause. Ih. 
them a charge, and decided 'that .they -were 

entitled to priority over , D.’s mortgage :rf*Held, Claim by Joreign Consul for Payment of 
on appeal, that the mere fact; that the solicitors Expense of sending Crew Home.] — Salvage actions 
acted for D., as- well sts for the^ plaintiff, in the were brought against an Italian vessel, and she 
matter of the mortgage, did, not' disentitle them was sold by orcler of the court. After the salvors 
to priority, Sitell, Ja ;(6 -Oh.’ B. 105},. dis- had been remunerated, the balance of the fund in 
tinguished. But held,. that, the-’ plaintifi^js letter eouit was insufficient to satisfy the costs of the 
’ was a direction to the solicitors that moneys to solicitors who had appeared in the above actions 

'! com© to their hands ' from. ‘ the property' "were for the parties interested in the ship, and who 

’< first plac^'tp*pa.;^hg;B..vnnd ?^ou|:ht to ehforce their-claim lor such 'oosts'hy 
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virtue of 23 k 24 Viet. c. 127, k. 28. as well as the , Arrestmeat ad faadandam jurisdictioaem,] — 
daim f>f the Italian consul iu rt'speet of tlie | The appellant, a domiciled Eiiglishmaii, being 
expenses of smiding the crew back to Italy. It | defendant in an action in the "Queen's Bench 
was pruved tltat by tlie law of Italy such expenses ! Division, obtainetl on 25th April, 1887, judgineut 
and the kee}> (jf the master raid crew ranked next ; for costs against \V,, the piaiutiix, who was a 
to the salvage pavnienrs ; — Held, that the claim ; domiciled Scotchman. On 2hth May. the ro- 
of the Italian consul liad ]>rionry to that of the } spoudent executed in Scotland uu arrestment ad 
solicitors. jf7o' X/r/ctfn, 52 h. J., P. 81 ; 8 P. IX i fmidandam jurisdictioncm against \V, of the 
203 : 43 L. T. 411 ; 5 Asp. 51, C. 151. ! amount due under the judgment, and his sum- 

j moiis was served on theappellant on the h>llowing 
Bights of Creditors.] — Where in a partnership | day. On 13th June, the appellant's solicitorsin 
action a receiver, who was uppoiutv?d at the the action in the Qiieeirs Bench Division obtained 
instance of the plaint iff, realised the assets and ! a charging order upon the costs recovered in the 
[laid into court a fund repi-esciiting the proceeds | action : — Held, that even assuming that the 
of such realisation : — Hehl, that the solicitors of | charging order was retrospective in its operation, 
the [)lainti:if were entitled to n. lien on the fund | the a,rrestraent was ett’ectual for the [>urpose of 
for their costs in priority to the ci'oditoi’s of the I founding jurisdiction, as such arrestment could 
partnership. Hauu-v v. GUei< (11 Cli, D. 342) i in. no wav affect the operation of the charging* 
explained. Jar]i,svn- v. Smith, Ktt ! order. Xo/ih v, Stewart, 15 App. Has. 452 * 63 

53 L. J., Oh. 372 ; 51 L. T. 72. | L. T. 718--H. L. (8c.) 

AVhere a s( dicitor had obtained a right to charge i 
his costs muler s. 28 of the Holicitovs Act. 1860, i 

upon certain real property : — Meld, that his right | Iaen. 

was paramount to that of the creditors of the | -j 

client («-ho was clearl), under a decree for sale 1 

made in a suit to administer his real and personal Bue to Solicitor in that Character, j — Lien is 
estate. ]|7Xs'c// v. 3 X. 11. 288 ; 4 Giff, confined to what is due to the solicitor in that 

416 ; 10 Jur. (N.s.) 34 ; 3 L. T. 675 ; 12 W. ll. character, and does not extend to general d.ebts. 
402. Accordingly the lieu of the solicitor of a railway 

company for his costs does not mclude costs 
Change of Solicitor before Trial.] — The solicitor incurred in relation to the promotion of the e.om- 
who had acted for the [jlaintiff in the institution pany before incor[Joratiou, such costs by the 
and conduct of an action to establish his right to usual clause in the act having been made a 
a sum of money was discharged by the client statutory debt to be })aid by the compaiij". 
shortly before the trial. The action was continued Gatla?idi L, J., Oh. 478 ; 31 Oh. D. 29G ; 

by new solicitors on behalf of the plaintiff, and 53 L. T. 321 ; 34 W. R. 158 — 0. A. 
judgment was delivered in favour of tin? [daintiff The lien of a solicitor does not extend to debts 
tu‘derhig the defendant to pay him the money, that are not due to him in his professional 
After the trial the former solicitor obi ainet I, under character. Worrall v. Johnmm. 2 Jac. & W. 214 ; 
s. 28 of the Solicitors Act, I860, a declaration of 22 R. R, 106. 

charge upon the sum recovered “subject to the A testator assigned policies of assurance on bis 
lien of the present solicitors of the plaintiff upon own life to his solicitor as trustee to secure to 
the said sum ” : — Held, that the solicitor who was mortgagees the repayment of a loan. On a claim 
solicitor at the time the fund was recovered was against the testator’s estate of a lieu on the 
entitled to a tirst charge thereon for all his taxed policy moneys (a) in respect of solicitor’s costs, 
costs of the action, and subject thereto that the (¥) in respect of premiums paid by the solicitor 
disehargcii solicitor was entitled to such lien as on the policies, and (VQ in respect of work done 
he obtainetl under his charging order, Cormaehw as a land agent: — Held, that the solicitor was 
Beideif (3 })c (4. & J. 157) followed. Wadmvtfrth ^ entitled to be repaid the premiums and to a lien 
I/t re', flh odea v. Su(jde)i, 56 L. J., Ch. 127,* 34 in respect of his solicitor’s costs, but that land 
Oh, I). 155; 55 L. T. 536': 35 W. R. 75, See ageiicy charges were not the subject of a lien. 
eaaea, post, cols. 1742, 1743. Wnllier, Iti re, Meredith v. Walher, 3 R. 455 ; 

Where successive solicitors are employed in an 68 L. T. 517. 
action, ami the fund in court is insufficient for Costs relating to a habeas corpus (iiot being 
paymesR of all the costs, the solicitor who conducts taxable costs, charges, and expenses incurred as 
the cause- to its conclusion is entitled to be paid, solicitors for the client) cannot be included in 
tirsr, and the solicitor who was next previously the lien.- Haohury, Mliitfiuif, and XlehoUon, 
employ e< I is entiiled to be paid next, and so on Iti realty 1 j, T, 443. 

throughout, the latest in order of employment A solicitor’s lien extends to ail taxable costs, 
being entitled to priority; and it is immaterial charges, and expenses incurred by him as solicitor 
that the previously employed solicitors ma.y have for, his client, in which category are included 
obtained charging orders for their costs. Wa(h> all such advances as are not necessarily allowed 
worth, In ra (34 Oh. D. 155), followed. Juik/kt, by the taxing-master on being vouchetl,* buc may 
V. 61 L. J,, Ch.333 ; [1832] be 'disallowM , or moderated if improper or 

2 Ch. 368"; 06 L. T. 646 ; 40 W. R. 460.' excessive.' ,Tt ■ does . not extend to ordinary 

advances. BizynXCollwr, Me jmrte, Taylor, In 
Landlords Claim for Bent.] — solicitor who re, 6bli. J., Ch. ;• [1831] 1 Ch. 530 ; 64 L. T. 
has obtained an order, under s. 28 of the Bolicitors 605 ; 33- R. 417— 0. A. 

Act, 1860, charging property preserved with pajr \ The . solicitor , of the, executrix and devisee 
nient of his taxed costs, takes priority over a- paying'- a , sinn': of , ihoney in exoneration of an 
landlord w*ho, before the charging order, might 'adverse clmni on part of the testators estate, 
have, but had not, distrained for rent upon, the does' npi, as' against creditors of the testator, 
same property. u WatU, M ;|>y force of 'the trabsactiop alone, ■ 

lipowa, Mjd 2h Q.’B. D*‘633j, 58 the estate-' or oh the title’ 
36 W, B. 584 ; 5 Morrell, 83—0* Aj 4;;,:], ‘ ■ pttid . Ohrkiim 
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V. Field, 2 Hare, 177 
1130. 


Acting 'witnout Antliority.] A solicitor who without special agreement. Sterllntf^ EiC pa iie, 
iiseil the names ot the- parties as plamtifts in a jg y^g. 258 ; 10 B. E. 177. 
suit without their consent was held to have no solicitor is entitled to a general lien for costs 
hen for his general bill of costs on the fund in papers deposited with him by his client for a 
court.^ y. i^acer, 4 A. & Coll. 216 ; 1 Hare, particular purpose only, unless that general lien 

^ is excluded by a special agreement. Calmer w 

Where the directors of a company carry on a 40 l. j.; Ch. 185 : 2H L. T. 884 ; 19 W. R. 

business not authorised by the deed of settle- 3^3 ' 

iiient, and costs are thereby increased, the attorney has a lien for his general balance 

solicitors of the company have no lien for their papers of his client which come to his hands 
costs on the papers of the company. Pha-tiix iji course of his jirofessional employment. 
Jm/o A.^>ifarance Co., In, re, Howard and Pollman, .sterermai v. EJaMoek, 1 M. .V: S. 585 ; 14 R. R. 
Ex parte, 2 N II 548 ; 1 Hem. & M. 433 ; 8 525. S. Bo:on v. JBolland, 4 Alyl. & 0. 354 ; 
L. T. /28 ; 11 W . R. 9S4. 9 edi. i23 : 3 Jar. 884 ; 4 Jur. 763 ; Bhui- 

Trover -Application for Deeda.] - Trover 7' ^ ^ 

a^iust an attorney for deeds ; canse referred ; ^ ' ateu cTl 'the papers in a particular 

’ oi.lv for his costs in that suit, but for 

fhf Vh d « r"* 1 ° n° ^'«roi-al c-osts. Froomhmd, I,, re. h .D. & L. 

the deeds foi the costs. Sharpe, lit re, 1 D. 1 . C. -g .; jg q_ ^ g_ p_^ Faithfull, In re, 

“ ^'a ' solMfefhL^i henon papei-s delivered to 
the deeds for expenses meurrod by him m con- ; that character for all professional busi- 

S Z7 made to him for the „ess, but no lien as a solicitor ol papers delivered 

to him as steward. Cha-mpernown v. i^eatt, 6 
Debt Barred by Statute.] — Alien is not barred 93 ; 22 R. R. 248. 

by the fact that the debt in respect of which the Heeds dcjiosited with a solicitor for a par- 
lien is claimed is barred, and may be enforced fioular purpose.^ and after that has tailed per- 
for the })ur}>ose of obstructing an administration i^i^tted to rennini with him, are subjec^t to the 
action, if the debtor declines to waive his rights g^^i'icrai lien. Pemherton, Ex paHe, 18 \es. 1.81.- 
under the statute. -Carter, In re. Carter v. , 

Ch?^ter,55L. J., Ch.23U; 58L.T.630 ; 34W.E. , Bund — Difference between.]— A 

I difference exists between the lieu of a solicitor 
The lien of an attoimey remains although the ! ^ fund recovered for his client in an action 

claim is barred by the statute of Limitations. ; deeds coming into his possession, inas- 

BroomJicad, In re^'^ D. ic L. 52 : 16 L. J., Q. B. foriner case he has no lieu for all 

355^ ■ costs duo to him tixim his client, but only for 

the costs of recovering that particular fund ; 
Express Contract,] — A client ivrote a letter to and even wliere the solicitor actually gets the 
her solicitors authorising them to sell the pro- 1 fund into his possession he obtains no greater 
perty of hers of which they were legal mortgagees lien thaii if it had remained in court. Marhinxie 
by transfer, and to pay off' the money due v. Maclibitonh, 04 .L. T. 706 : 7 Asp. M. 0. 58 — 
thereon and on the transfer to them, and “all C. A. 

expenses due to you'’: — Held, that this memo- Solicitor has no lien on fund decreed to be 
randum gave the solicitors no charge in respect paid to liis client beyond the costs in that suit, 
of their general )n.ll of costs not relating to the Lann w Chnrek, 4 Ma<ld. 391. 
mortgage. Champney v. Burland, 19’ W. R. Whether a scdicitor’s lien for his costs on a 
913. fund in court is general, or is confined to 

The character of an incumbrance, the result of costs of the particular suit, qiuere. Solicitor 
contract, does' not belong to the solicitor's lien, having in his possession the instrument on 
Blunden v. Bemirf, 2 dV. A War, 405 : 2 Con. which his client’s .right to the fund rests, he 
AL. Ill; 5 Ir. Eq, E. 221, ' has a general lien on the fund. Worrall v. 

On a lease being granted, the lessee depo.sited lo/rnson, 2 Jac. & Walk. 214 ; 22 K. E. 106. 
it with the lessor's solicitor (wdio acted for the AAheii a pauper obtains a decree for debt ami 
lessor and lessee), together wdtix a bill of exchange costs, his solicitor has a lien on the sum recovei-ed 
as a security for the costs of preparing the lease, for divers costs, thougli^ the sum is deficient for 
whicli the lessee was to pay. ' The lessee after- payment of plaintiffs demands. ()nen v. 
wards mortgaged the term, ami the defendants Bodhin, 2 Hog. 240. 

(who were his solicitors on that occasion), iu A solicitor’s lien upon the fund is not a 
order to obtain the lease,., paid the bill of costs general lien; it extends only to costs iu the 
of the lessor’s solicitors, and received from them, cause, and costs immediately connected with 
'without any authority from 'the '.lessee, thd, lease costs in the cause; as, for instance, the costs 
and the bill of exchange : — Held, ' first; that of successfully protecting a solicitor's right to 
without express contract the defeiidan.ts acquired- the costs in a cause. Lucut^ w. Peacacli, 9 
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n i^i aefciioet entitled to a lien on the doods tuv tlie.e 
u terms one of ^ a^minst tlie rernmndennen, but not m resi.eet ol 
Am t, ’""ourt ;eosta ittenvred as Holieitors for^the emum tee. 

ILl and tlte i Sta>i>mrd's Edate, l.i te. Llb-.h j I It. b- «-. 

Tried, n verdict 

:t wivs ; — ilelil, 2, ‘Wltat Persons tEntltled to. 

A'Asts or\!ie . Clerk to Local Board.]— A 

ilor outtiiifj in j clerk to a local board at a iixed rsalaiT 
s ileiLind dluctin.ir tbe Iciral as wed t-he t^nlmary busiiaiss 

1 it was Cini: ;ot: tbe board lias a lien on doemnents loi cu.ts 
to tbat rlne for orofessioual services. .\(‘U'(ngton Juiuai- 


Defendant's Solicitor.]— The 
a fund reciivered a]>pUes in 
ndant's solicitor as well as the 

*xcit<l V. lliUifh\ -I L. J., Ch. 


u Plaintiff’s or 

ore i)ro- ' 

Ivl Lo to the def 

'dot :i«’- 

solicitor : -wiiere Solicitor is also a Mortgagee.] — Lands 
tliat the ; dvdcivd to bo sold on the petition of C., an 
incumbrancer. C.. who ha.l in-evioudy bam 
C ot the , for the owner. lotlecd in court, uiitlet 

' an order and subject to his lieu lor costs due to 

' him bv the owner, several deeds and dociimcnts 
1 relatiim’ to the lands, iiudiidin}! proposals and 

“f', .iA' 0 OUutcn)avts of leases umlcr which the tenants 
lot Hate I Xhese tleeds ami documents t_as the mntrt 

AtAlnll ! 'teld) luid come into the hands of C. as .solicitor 
n nrm'ier ■ the owner. C. was also traiisiorec ot .a uioi t- 
“.}-t thAlaiaa-o of the lands, wltich liad been o.'tccntcd to 
AAti ,n^ ! one H., and C. had acted as solicitor tor H. and 
nd" their i owner on the occasion of the mortgag’c. 1 he 
nil thtii ,„.ivate offer tor purchase ot tiie 

,."A iS which wis accepted, and took .a conTey- 
’ a’lco. The owner haTing objected to the cuiira 
• • of lion, on the grounds that the documents were 

I not such as a purchaser wouhl require, and 
s no lieu ' furtlior. that C. had held them not as solicitor 
All the ’ but, as mortgagee : -Held, that 
1 to him. Obiection were misustainablo, and that C, Tvas 
entitled to his lien on the deeds and documents 
i to costs lodged under, the order. Semble, C, would mr 
DA/fee/i have lost the lien by taking a mortgage from the 
^ mQ ; 3 i owner for money due other than the costs j^eculcd 
, P. 26th i by the lien. Jlarncifa In 'n\lt h. w, 

- of the ' q. I'oyalty of XW. per week, bubsequen t roya^ti®. 
n was beqanie clue, .and' .the trustee ^ ^ ^ 

^ -xi 'Via Pi*vnkWnitev Oourt for a declaration that they 

ii?r“ To Wr ofi ^ aA'after-aeqairod 


nmount in which the latter is uhiox icx 
WUer V. Alh^r, 3 Kx. 799 : 13 Jur. 431 

Tbe attornev’s right to lien extends 
taxed ns bet.ween attorney and client 
■V. 1 S3cott 1358 : 1 Bing. (N.C 

I), r. C. 638 ; 1 Hodges, 73 ; 4 L, J.. t 

Tenant for Life and Kemainderman- 

nn Tnmi ttfte. ] — A luilatic 

certain lands, with renuxiiider to two 
men as tenants in common Jn , tail; 
sjolicitoi’s acted for the committee in 
and in that capacity obtained custody 

title xleeds: One of the^^ 

subsequently appointeil 
employed the same solicit 
mortgage on the life estate 
men, "being tlesirous of erf' 
fee, presented a petition 
asking that the committee should be m 
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through the for his costs due from his client. Mavlunv^ In rt\. 
Graydon, In 7 W, H. 351. 

> L. j„ Q, B, Committee of a lunatic has a lien on the lunatic’s- 
. 497). estate : the solicitor eniplnyod by the committee 

declared to stand in his place. Jianiadeu w 
Poivell^ Ambl. 102, 

Solicitor has a lien on funds of a lunatic.; 
'A solicitor j Pnire, Exiiarte^ 2 Tes, 407. 

A solicitor s lien is not a general lieu on a fund 
in court, though brought in by liis exertions, but 
Smith V. only on what may, on the issue of the suit, be 
; belouLdng to his client. In re, Verity v.. 

Wild; 4 I)rew. 427 ; 28 h. J., Ch.' 561. 


3. Extent of Client’s Interest. 

Binds Solicitor’s Bight of Bien.]- 

cannot, by his lien, have a better right to the 
client’s title deeds than the client hiniself had at 
the time of the costs being incurred. 

Chicheder, 2 Dr. & War. 393 ; 1 Con. A L. 486 
4 Ir. Etj:, ii, r>80. 

By settlement a sum of 2,500/. was charged on Therefore, where, by the exertions of a 
an estate for lives renewable for ever for the plaintiff’s solicitor, a fund was ordered to be 
issue of the marriage, subject to appoititment, brought into court on which the defendant liati 
part of which was appointed to one of the chil- a primary claim, and aftcrwai'ds the plakitiif 
dren on her marriage, and then settled ; the changed his solicitm', and the parties were 
residue was never ap})ointefl. After the {leath of proceeding without bringing the fund into court 
the first settlor, A., the solicitor of B., the other to divide it under compromise, without paying- 
child of the marriage, acting under a power of the plaintiff’s original .solicitor: — Held, that 
attorney, obtained a renewal, and instituted a he had no lien on the fund ; but it was ordered 
sitit in his name to raise his portion of the that no order should be made by compromise or 
unappointed charge, but did not prosecute it. otherwise for payment of any money to the 
On the death of B., A. obtained limited admin is- plaintiff without notice to the plaintiff’s original 
tration to him, and, with the parties entitled to solicitor. Ih. 

the daughter's share of the charge, filed a bill to Solicitors have no right to look for their co.«ts 
raise the charge, when a receiver was appointed to a fund in court not belonging to their clients, 
and funds got in. The lands being sold in a v. A7c/<u//«, 26 W. 11. 231. 

creditors’ suit, and the settlements lodged in the Where, thorefoi’e, in an administration suit the 
office by order, without prejudice to A.’s lien : — estate in court was exhausted by creditors, so 
Held, that A. had no lien for costs on the deeds, that nothing was left for the testator’s reprosen- 
as B., through whom he got them, had no exclu- tative, and she became insolvent, a motion tliat 
sive right to them, and that there could not be her cost.s of suit might be retained out of the 
any lien transferred to the funds. MoUatcoiih fund in court, so that her solicitors might be 
V. RohHm, 8 3r. Eq. II. 1 ; 2 Jo. & Lat. 358. paid, was refused. Ih. 

Affirmed 8 Ir. Eip R. 223, .... _ • « ^ i 

A solicitor, without notice of an incumbrance. \ 7 Petition-— Money in Court.]-— 

cither legal or equitable, prior to his pos.session of haymg obtained a decree nisi against 

the title deeds of the property affected by it, has wite, the wife_ moved ior a new trial, and her 
no right of lien on the deeds as against the i^notion \yas dismissed wit h costs. I he huhband 
incumbrancer, for a solicitor can have no lien to ^PPjy sum he paid into court 

of a higher nature on deeds in his posse.s.sion tc* j ^ 

belonging to his client than the interest which action, and which still remained in court, m 
the client himself has. Pdly v. Wathen. 1 paymen of his costs on the motion 
De G. M. & G. 16 : 21 L. J., (Jh. 105 ; 16 Jur. the court ought not to deprive 


d/Wiy' '.' 1 ' 
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two-thirds of theni to the plaint iff. and one-third 
to his widow during her life, and afkn' her (le(‘ea«^e 
he devised the estates to the tdiilnt iff in fee. The 
trustees depositetl the <lee<!s with an attorney for 
purposes connected with the tiust. who ejaijncd 
to detain the deeds as a lien for liis charges 
ineniTed in respect thereof :-r"Heid, that lie was 
not entitled to detain them from the plaintiff' uii 
the death of the widow, as tiic debt incurretl 
was the personal del^t of the trustees. IJijlitfmi 
V. Keiuie^ 1 M. & W. 745 ; 2 Gale, 138 ; 5 L. J., 


Employment by Liquidator, ] The general 
principle iliat an official Irpiicfator cun retain 
no part of the eompnny's estate without an 
order of the tv>urt applies equally to tlie licn 
of his solicitor for costs on the et an pany’s moneys 
re(^overed by his exertions. I8iich moneys must 
In the first instance be pai<l into court. Viiion 
('(nnettt fUid Bvivlt f h., Ju re, 2t) :L. 4’. 240 ; 20 
’\V. li. 301. 

An otlicial Irpridatoi' cannot, by contract or 
oTherwise, give to Ids s(4i<‘i1or any lieii for costs 
in The winding-up upon any of the documents 
relating to the wiinliiig-up W’hich are included in 
r. 58 of the general order under the Companies 
Act, 18ff2. Bi/Ihrook, IJ,r parte, Vuion JirieUand 
(’emenf bh., In re, L. II. 4 Gh. 327 : 21 L. T. 4(1 ; 
17W. ff.m. 


A. trustee mnler a wffll committOil a breach of 
trust by leinling trust moneys to his co-trustee 
upon a mortgage for a term of yours. An 
administration suit was instituted, and lie was 
ordered to pay the money into court. .He sohl 
part of the moitgageil property under a power of 
sale in the mortgage, and on the a})plication of 
two of the cestuisque trustent the ju’oceeds were 
pairl into coiirl, subject to an order that they 
were not to be paid out without the C()nsent of 
the ]>urchaser. The trustees' solicitors refused to 
give up the uiortgage deeds unless upon payment 
of their bill of costs : — Held, that the circum- 
stances of the realisation of the trust fund by 
the trustees' solid tois. and of the cestuis quo 
trustent. availing themselve.s of that realisation, 
did not entitle the trustees’ solicitors to a, lien on 
the deeds or on the fund in court, as against the 
cestuis que trustent, but that they could have no 
higher claim against the <leeds or the fund than 
that of their client, the tinrstec. Franeir v, 
FrtftwU, 3 De ih M. G. 108. And see .S’. C, 2 
Dg G. M. a G. 73. 


Employment by Company.]-— Directors have 
no p.ower to create any lien o1i the sliare regis- 
ter and minute book of a eoinpaiiy wliieh could 
interfere with their being used for the purposes 
of The com])anv. Capital Fire Lmiiunice dtv.ve- 
eiation, In' re, 53 L, J.. Ch. 71 ; 24 Oh. 1). 408 : 
49 L, T. 097 ; 32 W. lb 260— C! A. 


Acting for Trustees of Debenture 

Holders,] — Soli<;itors of a company, who, upon 
the occasion of the directors conveying all Hie 
property of the company to two of their body 
upon trusts to secure the rejinyment of moneys 
borrowed upon debentures, jirepare a mortgage 
deed and act for the comjjany and the trustees, 
have no right -of lien for the ])aynient of their 
cOvSts. Manon and Tatflor, In re, 48 L. J.. Ch. 
193: 10 Ch. 1X 729; 27W. 11. 31i: 


subsequently to the year 1820, deposited, in 
March 1819, the title <iceds with his solicitor. 
In a suit instituted by the judgment creditors, it 
was decreed that those lamls should bo sold to 
i pay off the mortgage, and that the title deeds 
should be lodged in the office without prejudice 
to any lien which the solicitor might have tliere- 
on for costs, which w'as done accordingly. The 
lands w*ero sold and the deeds handed to the 
purchaser : — Held, that the .solicitor bad no lien 
on the deeds, having no right to retain, them as 
against the mortgagee, Tat/Inr v. (rorman, (> 
Ir. Iq. E. 300. Affirmed 7 li\ hkp R. 259. 

Held, also, that his lien on the deeds was not 
transferred' to the surplus funds of the sale, 
remaining after payment of the mortgage. Ih, 

' A mortgagor, who had borrowed the title deeds 
from an equitable mortgagee to enable him to 
sell the property, handed them to his solicitor in 
■ ' ' ' A, , The mortgagee acquiesced 

5old/.that the solicitor had a lien 

I on the deeds for his casts of the transaction only, 

the solicitor j but notfor ,his Other claims for costs against the 

V. Miglhh, 1 Beav. 10; 33 


A. is employed in preparing tlie contract, and I 
making out the title. The solicitor of C. pro- j 
pares the draft of the conveyance, which is sent 
to A. aii<I approved by him on behalf of Alessrs. 

B. , and the engrossment is afterwards executed 
by Messrs. B., and delivered by tliem to A., for 
the purpose of being handed over to C., on pay- 
ment of the remainder of the purchase-money : 
before thivS is <lojje, Messrs. B. become bankrupts, 
ami the contract is rescinded ; — Held, that A. 
has no lien on the deeds for the debt due to him 
from Messrs. B., but that C. is entitled to have 
the deeds delivered to him. The rules with 
jespect to lien are the same in cquit}" as at law. 

Od'enluim v. lAdnHe, 2 Y. & J. 493. 

Acting in Trust Matters.] — The employment ordei^ to complete, 
of a solicitor in business relating to the trust in the sale.:— F ” 
estate by the authority of the trustee, or of some 

of several cestuis que'trustent, gives tl 

no lien or charge upon the trust estate, or upon mortgagor.. 
the shares of the. other cestuis que trustent, for L., J,y-Ch;'7fh , 
costs incurred in relation to the trust,- .Hall fi,, etoplbyed by in t^dinhns- 

Zfwr. 1 Hare, 573, ; 4 X.& tloIlSlS ; 5 Tni241.'' 

,A testator devised his estates to tnistoes Iq .aa having 

receiveffhe rents and prhffts, ainl pussessi<>a of several 

’ ' I ' ' " ' .‘/'hi' '“'■s ■ V ' C'A, * A-'' !K'" 't ' 
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<locuments relating to the intestate’s leasehold Mortgage hy Client to his Solicitor.] — . 

estate, and having, by the direction of his client, A client mortgaged property", which was at the 
deposited certain deeds relating to a portion of time subject to a first mortgage, to his solicitors, 
such property with the executor of a deceased who prepared the mortgage fleed. Afterwards 
party, who was entitled to a distributive share of the mortgagor made a third mortgage to another 
the intestate’s estate (for the purpose of securing pemon : — Irlehl, in an action by the solicitors 
the pn.yment of certain legacies given by her against the first and third inoi’tgagees and the 
will), claimed for his bill of costs, due from the mortgagor, that they were entitled only to their 
administi’ator, a lien on other documents in his ordinary costs as mortgagees, and that they had 
possession, relating to the same property as that no lien on the mortgage deed for the costs of its 
to which the deeds related which were so preparation or other costs due to them from the 
deposited ; — Held, that the security having been mortgagor, t^hefficld v. Edon, 10 Ch, 1). 291 ; 
effected tbrongli the agency of tlie solicitor, with- 40 L. T. 2S3 ; 27 W. K. 477—0. A. 
out any reservation on his part in favour of his A solicitor obtained from his client, who had 
lien, he had no right to derogate from that no other jn’ofessiorial assistance, a mortgage 
security by withholding any document necessary <leed, under circumstances which, as the client 
to give effect to it, and that therefore he had no allegc<l, amounted to pressure and surprise. The 
lien on the documontsin his possession as against deed was prepared by the solicitor at the expense 
the pjarty entitled to the benefit of the security, of his client: — Held, that, under the circum- 
V. Keatt\ 3 Jur. 1024. stances, he could not be permitted to stand upon 

A., being seised in quasi fee of an estate pur his rights as mortgagee for the purpose of I'esist- 
autre vie, granted a mortgage thereof in 1814. ing production of the m.strumeiit in question. 
In 1824 A. obtainetl a renewal from the head Bad'ta v. Fitnnj, 27 L. J,, Ch. 294 ; 4 Jur. (N.S.) 
landlord, and deposited the indenture of renewal 43 L ; (> W. R. 174. 
with his solicitor, who, in a foreclosime suit by a 

mortgagee, insisted upon retaining the indenture Solicitor of Mortgagees Acting for Mort- 

by virtue of a lien thereupon for costs incurred gagor.] — A mortgage deed and the title deeds to 
.since 1814 : — Held, that he was not entitled to the mortgaged property were deposited ]>y the 
that lien as against the right of the mortgagee, mortgagees with their solicitors for safe custody. 
Smith V. CJilchetifei', 2 Dr. k War. 393; 1 Con. Afterwards the mortgagor instructed the same 
A L. 480 : 4 Ir. Eq, R. 080, solicitors to sell the property, and they emjffoyed 

A mortgagee's attorney having possession of an auctioneer for the purpose, and made use of 
the title deeds has a lien upon such deeds for thc<leeds in preparing })articulars and conditions 
costs due to him from the mortgagee. 0<fle v. of sale. The property was jjut up for sale, but 
1 N. & M. 474 ; 4 B. cV; Ad. 730 ; 2 L. J., was not sold. The mortgagor then filed a litpii- 
K. B. 110. dation petition, and the trustee contracted to 

A., the attorney of B., an intended mortgagee, sell the mortgaged property : — Held, that the 
has no iieri as against C., the intended mortgagor, solicitors had no lien on the dee<ls as against the 
for the costs of prepai-ing the mortgage upon trustee in i'cs])ect of their costs of the abortive 
deeds delivei’ed by C. to B., and by the latter sale. Fuller, Idr parte, Lowj, hi re, 50 L. J., 
handed over to A. for the purpose of investigat- Ch. 448; Hi Ch. D. G17 ; 44 1.. T. 03; 29 R. 448. 
ing C.’s title. Pratt v. Vizard^ 2 N. & M. 455 : A solicitor acting for the mortgagee as well 

5 B. k Ad. 808 ; 3 L. J., K. B. 7. as mortgagor in the pre})aration of a mortgage 

A mortgagee of lands hande<l over the deeds thereby loses his lien on the title deeds in Ids 
to his attorney. The mortgagor })aid the ju'in- ])osse,ssion for costs due to him from the mort- 
cipai and intei'cst, and the lantls were re-conveyed gagor, unless such lien is expressly reserved, even 
to him Held, that the attorney could not thougli the mortgagee may have known that the 
retain the deeds against him, as a security for solicitor bad sueii lien as against the mortgagor, 
the expenses of the transaction due from the Snell, In re, 4G L. J., Ch. G27 ; (> Ch. D. 105 ; 37 
mortgagee to the attorney. Wahefield v. Xewhon, L. T. 3.5i) : 25 W. R. 823. 

fi Q. B. 27G ; 13 L, J., Q. B, 258 8 Jur. 735. A solicitor acting for mortgagee as well as 

A solicitor who. whilst a mortgage was' sub- mortgagor in the preparation of a mortgage 
sistiiig, had done work for the mortgagee relating thereby lose.s his lien on the title deeds in his 
to the mortgaged property claimed to have a lien pCKSseasion for costs due to him from the mort- 
on the title tleeds for the costs so incurred as gagor, even though, the costs were incurred prior 
against the mortgagor, who had paid the mort- to the moiTgage and the title deeds never left 
gagee all moneys owing under the mortgage, and the solicitor’s office. Quinn, Me -parte, XiehoUon, 
had obtained from him a releasO. It was not In re, 53 L. J., Ch. 3t>2 ; 49 L. T, 811 : 32 W. R. 
.suggested that tin's wms done in order to defeat 29G, 

the solicitor’s lieu : — Held, that the lieu could A solicitor was instructefl to |.)repa]‘c a nioiT- 
not be sustained, for the right of the' mortgagor gage, and tlie title deeds of the property were 
to have back from the mortgagee his deeds, on cleposited with him for this purpose by tlie 
payment of principal, interest, and costs, pre- mortgagor. He was also acting as solicitor for 
vailed against the solicitor’s lieu claimed iu right the mortgagee, and when the mortgage was 
of the mortgagee. LlewetUtt, executed he continued to hold the deeds on 

732 ; [1B91] 3 Ch. 145 ; 65, L. T. 249 '; 39 W. R, behalf of the jnortgagee. The inortgagor filed 
713. ' , ■ ’’ a liquidation petition, and the solicitor was 

A solicitor, acting for a mortgagee must deliver employed on behalf of the trustee. The trustee 
up the title deeds of' the, mortgagor which he • sold the equity of redemption, and the solicitor 
holds for the mortgagee on payment of tlte mort- received the purchase-money; — Held, that the 
gage debt and mortgagee's 'costs', '.aiid' cannot solicitor had a lien on the deeds against the 
claim a general Hen bu.:SUC5h.d^ds for, costs due mortgagor, and was entitled to retain out of the 
to him from the mor%agmyiu I'espeefbf business purebase-money the amount of costs due to him 
previously done by him ‘ solicitor for the from the mortgagor. In re, Calvert, 

morl4^gor. parte, 45 H Bk, 134 ; 3 Ch, D, 317. 
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^ I WilLj — A solicitor Iris tio lien upon the 

4. On Wliat Documents, Punds, &c. ^^1,11 of las client, and canuot refuse to produce a 

•Wliat Documents,! — J^olicitor has lieu on i by the clieut in lus faTOl^^ cmi- 
paiHTs .iclivciwl tn hifu as suah. but not on those ' » reseiTati.m ot a life interest, and a 

■delivered to him as sfewar.l, Chum,m-mm,i iP^'^'^^ot revac^tum. MtiM, Inni.&h. 

■Saift iludd And see JijUrv. Umtffnn, 2 fcini. A :^op. 

' A suJieirer Inis' a lien for his costs on all iianers , '''ybethcr aa attorae,v_lien upon paiier-s extern Is 
that come into his hamis for the purpose of p the original will of his client, quaire, ttniered 
business, rliongh not paiiers in the cause in P proAiee it betoro the exammer, and tor the 
which he makes rhe<lon.and'. .Yc.d/iYt. ]■> nui-le., Iwariiig of the cause, without prejudice. f/,'»ryc,v 
2 8di. Jv Lef. 27!). <trtov/e.?. 18 Vos. 2!(4. 

On a lease being granteil. the lessee deposited ~ 

at with the lessor's solicitor (who ucteil for the , or Decrees. j— .A clerk iii eoui't 

lessor an.l lesseej, together with a bill of '''* 

■exchange .as a sccuritv for the costs of preparing 1 cause until his tees are paid, ordered to pro- 
tlie lea.se, which the lessee was to pav. Xlie <poe an othoe eoiy of the bill to bo marked by 
lessee afterwards mortgaged tlie terra, and the p'“- sbx clerk, so pat an answeiMuigdit be caU^^^ 
■defendants (who were Ids solicitoi-s on th.m oec.a- i P',':, .1 Mvan. ‘.hi 

Sion), in Older to ubmin the lease, paid the bill of , ’’‘c' .solicitor in a cause will be oidered to pro- 
■costs of the lessors solicitors, and received fpo,,; : an original order ot the court, torthe purpose 
them, without anv authoritv from the lessee, the .pppecting an acculciita error, notwirli^standuig 
lease and the bill of exchange ;-Hcl.l, first, that Pl'P^o clanns a hen on the papers in the cause, 
without exiiress contract thedefeiuhuitsacnuired b Hare, ..ifi : 1 1 .Jnr. Mil , 

no lieuon the bill of e.xclumge bevoiul theamount "P "P^r was made tor the payment out ot 
which they had paid to the iJssor's solicitors: fonrt of a sum ot inonoy to a married w.anan p 
seoondlv. that evidence of an express contract s-epaptc use. the solicitor who i.ad flic 
would not support such a lien without proof tint p^rge .and carriage ot the order refusal to pro- 
ithe defemlaurs had cxikained to their client, peo it to the registrar, to enable liuii to cDuriter- 
the lessee, his rights, imlependontlv of e-xiiress chaiue ot pe accountant-general, e.xeept 

contract, mmui v. M,i i Do a. yi. i; G. .512. "I"’" '’‘p pong paid thorcont a sum 

Whore a trustee at the raiuest of the tenant ! P "Pf-'' be .alleged. Upiad advanep to 
for life, lends tlie trust deed to the solicitor of ! Pp H''- beeonie sepnp- tar, upon the faith 
such tenant for life, he not being the trustee's P‘ *fing repaid op ot the nirmcy. Lpon 
solicitor, such loan gives no lien to tlie solicitor | be wa.s dirptcd. to piothice tlieordcr, and 

for his costs due from his client. j P? <be motion. 7in>i/o>, v. Am- 

In r(> 1 W R \phMf^ hulnnij. In }u\ 8 Jur. OPS.) 

’ I plaintiff ill a suit beoaiae bankrupt, and the 

Marriage Settlement.! Sitlicitons em- 1 was revivud by his assignee, who employed 

ployed to prejiare a marriage settlement and | difl'erent solicitor. A decree was afterwards 
iiecompauyiiig docuuieuts liave no licji thereon j :—Hek], that the solicitor ef tlie oiigiiial 
for their costl S/ieih In re (b Ch, 1). 105), and ' produce tlie <loeumeiits in hi', 

JIa.wn and Tatilor^In rc (10 Oh. I). 7211). thl- i P<>s«ossion which were necessary for drawing up 
Jowed ; Gmjiion, In 'rr (2b Beav. 87). disapproved, i decree, notwithstanding his Hen on Them for 
Zuwrnncn/ln r(\ Ilonlrn V. An.slin\m L. Ch. even though the <!ocuineiits were iiot 

205: ri81M! 1 Ch. 558 : 8 H. 102; 70 L. T. 01 ; strictly in evidence in the cause. lihn/nonds^ \\ 
42 W H 285 ' ^ G. R i///., 88 L. J., Cb. 87 : L. B. 8 Ch. 797 ; 19 

L. T. 2H.5; 18 W. ILHOO. 

Mortgages.] — A mortgagor iiistructeil A clerk in court has a lieu upon the fund in 

his solicitors, to whom he was indebted in a bill court, and also upon the decree and other dficu- 
of costs, to prepare a convejRince of the mort- nients in the. cause in respect of his fees and 
.gaged property. Tliey did so, and sent the disbursements. Rotten v. Btjntt, 5 Y. A Coll, 
engrossment to the mortgagee’s solk;itt)rs, with 112 ; 0 L. ,T., Ex. Eq. 80, 

an intimation that tliey iani a lien on if. and a A solicitor for a plaintiff in a cause obtained 
request that the mortgagee’s solicitors wonkUiold an order, which he passed; he was tlieii dts- 
h on account of the mortgagor’s solicitors* The charged by the plaintHt and a new solicitor 
^iuigrossnieiit was executed by the mortgagees. The appoint e<l in his stead. The discharged solicitor 
mortgage money was md 3 >aid, butthe uwrtgagor refused to produce the order to be entered, on 
fcold the pro])erty to purchasers who iigree<l to the ground that he had a lien for his costs in tin* 
pay it: — Held, that the mortgagor’s solicitors same suit, and other costs. IT]>on motion by 
-had a lien on the engrossment, and that such plaintiff for pi’oduction, that the order might- be 
lien was not jirejudiced by their having parted ’entered : — Held, that lien cannot be allowed to 
with the engro.ssment umler the above circimi" intercept the completion of an ortlcr of the court 
istances, nor by the execution of it as a decfl, nor which has been passed, and the discharged solici- 
by a promissory note delivered to the srdicitons tor was directed to produce the order for entry, 
not covering their whole demand, and that tlie upon paymeht ol 2{>jf. costs. 'Clifford v. TurrflL 
purchaser had been jiroperly restrained by in- : 2 Be G., A Sm. 1 ; 12 Jiii’. 428. 
junction from proceeding to .recover the deed, j 

V. 7-'0e G. M, & G. 288 ; 24- L; dtj 1 — • Betters of Admiafistratiom]— M. andlier 
CTi. 754 : 8 W. B. 548. sister S. had enqdoyed E. as their solicitor ami 




CTi. 754 : 8 W. ll. 548. sister S. had enqdoyed -F. as their solicitor ami 

A solicitor who acts for both parties to a mort- as theft land, agent over a 'joint property ; and 
gage cannot, after the execution of the mortgage, M. was indebted -to him in the amount of certain 
<5lalm a lien on the title deeds of the property for oc^tS'in dS,S:G]’when-'Hjijinstitiitect .a suit' against^ . b 
any costs due from the mortgagor, Mm In tire- cfimt^fybflvlsion for an Account of’ 
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In (joods oJ\ 18 L. E., Ir, 312 — C. A. solicitor for his costs extended only to the 

. , ... iiltiraate balance due from the plaintiff, after 

Company — Winding-up.] — The solicitor of deducting the costs parable to him br the 
a company cannot acquire a lien for costs upon defendant. II). 

such books of the company as under the articles a solicitor’s lien upon costs, or upon a fund 
of the company or the provisions of the Com- recovered through him by a party in an action, 
panics Acts ought to be kept at the registered jg subject to the rights of the parties inter se, 
office of the company. Anglo-Multenp. Hiidranllo the right of set-off or deduction of 

Biwli CtK, In fe, 54 L. J,, Ch. 730 ; 52 L. T. 841 ; | costs as between successful and unsuccessful 
33 W. E. 652. I defendants. M'Conmaeh v. Mom, [18041 2 Ir. E. 

-Uirectors have no power to create any lien on | 545. 
the share register and minute book of a company j Lien only extends to the balance of damages 
which coukl interfere with their being used for ! and costs recovered in the particular action, 
tdio purposes of the company.^ Cajhtal | Lhe general costs of the cause were taxed for 
Innnranne AMociatlon , In re^ 53 L. J., Ch. 71 ; | the plaintiff, and after deducting the costs of 
24 Ch, D. 408; 49 L. T, 637 ; 32'VV.E. 260 — 1 the defence the phiintiff was entitled to 50/. 

1 He had paid his solicitor 19/., and therefore the 
A solicitor ctinnot assert agaimst documents | }ien of the latter only attached to 31/. Cmn v. 
which came to his hands pending the winding- } 5 L. J.. K. B. 252. 

up any such lien as will interfere with the; The Ih^uidWors cff a company brought an action 
prosecution of the winding-up. Ih. i against S., in which he obtained judgment w-ith 

A wdnding-up ordei* cannot defeat any valid costs, vS. was indebted to the* companv in a 
lien existing at the time when the winding-up larger amount on a ])ill of exchange. The costs 
petition was presented. Melaney v. Ffrenvh of S.’s solicitor in the action being unpaid, they 
(L. E. 8 Ch, dn') mxa BovffhtouY. his name to levy execution.' The 

(23 Ch. B. 169) distinguished. Ih. | execution was stayed under an interim order in 

1 A 1* £ X « X the winding-up, a sum being retained by the 

Ciattels,]_A solicitors lien for costs is not li<J^idators sufficient to meet the costs for which 
couhnert to deeds and papei-s but extends to ,4 ^een signed :-Held, that, 

other articles delivered to him for the purpose ^ ^ Companies Act, 1802, s. 103 

of beingexlnbitedto witn«s£|outh6 trialofan 

f ’A'"? ’ 1^'“;/ < i .Itlm debt on the bill of exchange against the 

Chattels memorial not under the control of judgment : that the solicitors had a lion on what 
the_ Court of Chancery nor m p^scssion ot the M ^ recovered by the execution, and that 
plaintiffs Mlicitor are not subject to a hen 

for IIS costs in the suit, in which they are represeiital the proceeds of the 

recovered. Wjjc v. Ir. K. 9 Eq. 3o7. JsLh if IlhuhJnn, CMm, a,ii- 

On Inheritance.] — In a suit in the nature of a ' L. J., 

partition suit, it having been decided that each ^ 

party must bear his own costs, a solicitor i . 

employed by a party entitled as tenant in. tail Bleld, also, that if the Compaines Act, 1862, 

who had not barred the entail has not a lien applied to such a case and made the 

for costs on the inheritance of his' client’s-share. execution void, the court would put the defen- 
JBerrv! v. Mowitt, 39 L. J., Oh. 119 ; L, B. 9 Eq. ‘"'ant and his solicitors in the same position as if, 
1 . 21 L, T. 414. ■ ‘ . execution was not so restrained ; and, there- 

* * • * . solicitors must be paid their costs. 

On Beal Estate,]— An attorney has no.lien on out of the sum set apart. Ih 
an estate .recovered for a client ih respect of the 

costs and expenses incurred in recovering it Sum Due under Award.] — An attorney has a 
He has a ^lien only on the papers in his hands. | lien upon a sum awarded in favour of his client, 
Smki,B Sr.,;Ijp,,'pas* 5SI ;',27;jb! asw^ell os if he recovered by judgment ; and if, 

.444ij;i ^ 4/ M. 0SX ' ww, after xiotice to the defendant, the latter pays it 

j0,iEAE<43tH:<^ Oi^pEESrS^r%.qblf[4,:^^j6’^^ • . over to the plaintiff, the plaintiff’s attorney may 
prosecuting, compel a repayment of.it, to hitnseli. OnmeroS 
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The account was not completed and the property ^ equitable- interference of the court to haye that 
was not sold when the plaintiffs threatened to . judgment held as a security for his debt. Jlomjli 
change their solicitors and to compromise the j y. Mlwurds, 1 H. X. 171 ; 2G L. X. Ex. 54 p 
action. The share of the plaintiffs in the pro- | 2 Jur. 814. 

])erty and rents was insufficient to pay the ; 

plaintiffs’ costs. On a petition by the plaintiffs’ ; Yolnntary Payment.] — ^^Vhere a juror is with- 
solicitors asking for a declai-ation that they were ; drawn and the defendants Yoluntarily give tlie 
entitled to a charge on the whole property in | plaintiff a sum of money, semble that the coint, 
respect of the })iaintiffs’ costs, as such costs had ; will not give effect to the plaintiff’s attorney's 
been made costs in the action Held, that no j claim for lien. Stretfo/i v. L. X* X Tb. iib/./lG 
order having been made for payment of the costs ; 0. B. 40. 
of the action out of the proceeds of sale, the ; 

court could not anticipate such order, and that i Fund Eecovered without Solicitor’s Assist- 
the solicitors could only be treate<l as having a i ance.] — The general lien of a solicitor for costs 
lien on the plaintiffs’ share recovered by them in , due by his client does not extend to a fund which 
the action. An injunction was granted to pre- ; the client can reach without the assistance of the 
vent the plaintiffs from receiving any money in solicitor, or the use of the papers in his posses- 
the action, or by way of compromise, without sion. llodtjcns v. ICelUj, 1 Hog. 888. 
notice to the solicitors. Lloyd v. Jon(% 40 L. T. 

514; 27 W. R. 555. ' Compromise — Money Eeceived.] — A solicitor 

j has no lien on a fund 3*eceived by his client, for 
Policy of Assurance — Notice,] — A solicitor’s ! compromising a suit, where it is clear that the 
lien on a policy of insurance is not lost by want ; result of the suit, if successful!}’ prosecuted, would 
of notice to the assurance company against ■ not have been to realise a fund on winch such 
assignees wiio give notice. We^t of Biuflaiul i lien might attach. Toionmnd v. Leadr, 4 L. J., 
Banli V. Batchelor^ 51 L. J., Oh. 199 ; 46 L. T. j Ch. 283. 

182 ; 80 iV. R. 864. i The solicitor of the plaintiff in a foreclosure 

j suit, in wiiich a decree for sale before the master 
Alimony Pendente Lite.]— A solicitor’s lien j was made by consent, prosecuted the suit to the 
does not extend to alimony pendente iite paid 1 settlement of the particulars and conditions, and 
over to him as such, i.e., for the purpose of the | appointment of the day of sale, w’hen the plaintiff 
wife's maintenance, unless he holds her direct | and the defendant (by his solicitor), having notice 
w'litteii authority to him to receive it as her j of the claim of the plaintiff’s solicitor "for the 
agent under r. 94 of the Divorce Rules. Brcmner i costs of the suit, compromised the suit on the 
V. Bremner (L. R. 1 P. <fc M. 254) distinguished. | terms of paying the plaintiff a certain sum in 
Leete v. Loeto (48 L. J., P. Gl) followed. Cnm i discharge of the debt and costs, })art of wdiichsurn 
V. 6W;.v.y, 48 L. T. 588 — C. A. ' wars immediately paid to the plaintiff. Upon the 

All attorney wdio has acted in a suit on the ’ petition of the plaintiff’s solicitor, the court 
part of a wdfe, and has a claim for costs therein j onlered the costs of the plaintiff’s solicitor in 
incurred beyond those wdiich have been taxed I the suit to be taxed, and paid by the })laintiff 
against the husband, has a lien upon the alimony ' and defendant, or one of them. White v. 
paid into his hands on her behalf for such extra ' Pearee^ 7 Hare, 27G ; 18 L. J., Ch. 462 ; 18 Jur. 
costs. Bremnee v. Bremner nnd Brett^ 86 T;. .T., j 999. 

Mat, II ; L. R 1 P. A; M. 254 ; 15 L. T. 297 ; ,, The lien attaches upon money received by w’ay 
15 W. R. 75. ^ of comi)romise, though the verdict and judgment 

An order was made for the change of solicitors ' ai'e again.st his client. Barie.^ v. Lotondes, 8 C. B. 
in a wife’s suit for divssolutioii of marriage. At j 828. 

the date of the order' the former solicitor bad in i The lien of the solicitor of a plaintiff for the 
Ills hands a sum of money, being the balance of ■ costs of an action attaches to monej^ received by 
an amount received by him on account of ^ the plaintiff by way of compromise wdiere such 
alimony due to the petitioner Held, that the ! money is in substance the fruit of the action. 

' solicitor had no lien for his costs ujxm Hie ; Bim v. Bmrtoih aS L. J., Ch. 442 ; 42 Ch. IX 
balance of alimony in his, bands. Leete v. Leete^ ; 190 : 60 L. T. 680 ; 88 W. R. 71 ; 54 J. P. 85. 

48 h. J., Mat. 61 i 40 L. T. 7S8 ; 27 W. R. 921. ' | 

' Payment after Notice.] — Where a valid 

Judgments. 'J-T- The. fact that an attorney has . compromise of an. action has been entered into 
obtained a judgment for a client, and that costs | under w'hich a sum of money, the fruit of the 
.$,redue to the attorney, does not raise the relation ; action, is coming to the plaintiff, the defendant 
of timstee and cestui que trust between the client I or his solicitor is not at liberty after express 
and the attorney with respect to the proceeds of ; notice by the plaintiff’s solicitor of his claim 
such judgment ; and the lien of the attorney is to a lien for his costs to pay tliat sum over 
merely a claim to the protection of the court as to the plaintiff in disregard of such matter, 
to his costs when the equitable interference of Ih. 
the court is invoked for 'the purpose of setting 

off one judgment agaihst . another, ■ 3feroer i. On Person of Befendant.] — A plaintiff having 
41 L. J., Q. B:-.2i2.,* L, R, T-.-Q, B. 499 ; charged the defendant in execution, died ; the 
26 L. T. .551 ; 20 W, 605:,.' ' defendant’s wife took out administration to the 

An attorney has a lien for his costs on a judg- plaintiff ; the court ordered the defendant to be 
ment recovered by hia cUent, and the court will rUscharged out of custody, saying, that the 
lay hold of the fund where it exists; and wdien it plaintiff’s attorney had no lien on the judgment 
does not thereby set asidh any^ arrangement of for his costs. Pyne v, Bde. 8 Term Rep, 

'■ ”v ■ 88Di,J.v ' A defendant was in custody under aj'udg^'- 

'/'I#' ''lh4 lien 'which' ak attorney a. judgm ment yecoverecl by the plaintiff, The plaintiff' 

'* 'obtiftinek by his had, died previously in insolvent circumstances. 

■ .‘viff'X'-'-':! ' ' ■ , ' ‘ . 
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Ieavinj 4 ' two infant children. As soon as the i ami dismissed the petition with costs. 
(iet’eiRlant heard oi; the <]eath he a])plied to be! Bnek^ 

discharged. Q’he plaint iifs altornevs resisted the The right of assignees to insj-seet or take a 
application, alleging that they had advanced copy of a title deed of the bankrupt's property 
sums of money t<» the plain till and that the in the hands of Ills solicitor is no higher than 
plaiiiti1fha<l agreed that tiicy might retain these the right of the bankrupt 'himself : and there- 
siuns. ti)get her with tiieir eosts. (lilt of the amount fore, where the ttssignoes petitioned that the 
1(1 be recovered by the judgment : and they solicitor might ])roduce or give an at lestod copy 
expressed an intention of taking out administra’- of such doenment, on being paid only the 
tion to the piaiiitllTs estate. The eourt refused portion of his costs relating thereto, and tiie 
to (iiseliarge tlie defendant. y, Pr'drlianl^ costs of the production or copy, the ]>etlcion was 
20 L. J.. <]. B. 2)5:1 dismissctl with cOvSts. Viuiernwod, p((ji(\ 

A defendant urns taken n].)on a ca. sa. at the i J/f w, 1 De G'. IIM.) : P Jnr. h;-12. 

suit of the plaintiff, in June. .1.^41 : in August Traders, before their bankruptcy, deposited 
the plaintiff left England, and was shortly after- tlicir books with a solicitor, witli a view to liis 
wards seen at. J4t. Petersburg. ])iit had never been effecting for them a compromise with their 
heard of since. U]jon an atlidavir of these facts, creditors. Terms were arrangeil hut the bank- 
aiid shewing reasonable gi’oiind to induce tiunn rupts were unable to comply with them, and tlie 
to believe that the plaiufiff was dead, and that solicitor refused to act further in the matter, 
proper search had been made, and no trace of a Adjudication followed : — Held, that thesolitutor 
will or grant of administration found, the court was entitled to the lieu on the b(-ioks. Jahet. 
(in 1S-.PJ) ordered the defendant to he discharged Px jmrte, Lmk, In 're, t> Jur. (X.S.) 387 : 2 L. T* 
from custody, witliout any regard to any sup- 72 — E.JJ. 

posedlien of the att(3rney for costs. Camp v. xVn attorney Iiolding deeds of a bankrujit in 
Fotp, S C. B. 375 ; 7 H, L. 289. i his custody at the ilate of the adjudication has a 

It is competent to a ])Iaintiif to discharge the I general lien thereon for professional services, 
defendant from icustody under a ca. sa., iiotwith- ; Mi(y. In n\ 1 Eonb. E. K. 24;'^. 
standing the claim of his attorney for the costs ; A solicitor, claiming to have a lien on a deed 
of the action is unsatisfied, and, by reason of the | of the bankrupt for professional business done 
})laintiff being an infant, is likely to remain so. I foi‘ him, was summoned to attend before the 
Lanf/leij v. Jlmdhuuh .19 C. B, (n.s.) 42 : 34 commissioner acting in the prosecution of the 
L. J„ 0, r. 183 ; 11 Jur. (N.s.) 431 ; 12L.T. 385 : fiat, to be examined touching the estate of 
13 W. E. 752. the bankiaipt, and to produce the deed. The 

Where a plaintiff, after judgment recovered, solicitor obeyed the summons, and produced the 
settled the action witli the defendant, and em- deed when the commissioner, being of O})inion 
ployed a, new attorney to enter up sat isfaetion i that he had no lien, ordered him to deliver u}) 
on the record : — Held, that the defendant was j the deed to the solicitor of the fiat, and, on his 
entitled to be ilisoharged ont of custody, ■ declining to do so. unless his lien was lirsi 
although the lien of the piaintitrs attorney on j discharged, directed an oflicer of the court to 
the costs had not been sat Wied. Mar r w Smith the deed:’ — Held, that the commissioner, 

4 B. (S: Aid. 4()(.>. in making such order, exceeded his jurisdiction. 

Lleivdlln, JIx partc\ Uyi{/Iif. In re. 8 Jur. 813. 

Money Levied.] — An attorney has a lien for Where the claim of a solicitor to a lien on a 
his bill of costs on money levied by the sheriff deed of the bankrupt is disputed, tlie remedy of 
underanexecutiononajudgraentrecuvorodby his dhe assignees for recovering the deed is by an 
client, and is entitled to have it paid over to him, action of trover. Ih, 

notwithstanding the sheriff has had notice from A bankrupt, upon consulting his solicitor 
the }>avty against whom the execution issued to 1 before bis bankruptcy, but after an act of 
retain the money in his hands, v. A’//Zc,v, j bankruptcy coraruitieiL, of which the solicitor 

1 H. Bh 122. " * had no notice, as to the state of his affairs, told 

j him that his cash-book contained ail liis receipts, 
j and payments, and that anything else he wanted 
5. Effect of Bankruptcy and Winding-up, Avould be found in the olfice. He afterwards 

sent by post the key ot a ilrawer in the othco to- 
Bankruptcy.]— If a solicitor refuses to deliver his solicitor, wdio subsequently removed the 
the proceedings to the assignee, the order is papers and docunieuts in the draw’er, and also a 
of course with costs. Crowr, In n\ Wkardm, tin box containing papers, <V;c,, from the bank- 
Jn rfi. Mont. ^ Bli. 90. rupBs office to his own. ITm bankruptcy 

Solicitor is bound to produce papers of his occurred a few days after the removal, wiiere- 
clicnt for him. or in bankruptcy for hi.s assignees, upon the solicitor claimed a lien upon the iiapers. 
thongli not employed by them in the cause, and documents for his bill of costs : — Held, that 
for riie purpose.s of which he received them : he was entitled to such Hen for his taxed costs. • 
Imt not bound to deliver them up, or produce dowai to the date of the hliug of tlie petition, 
them in anv other business, wuthont payment. ' In re, 11 L, T. 250. 

Horn V. Langliton, 1 Yes, B. 349; 12* E. E. A ’solicitor is not j on the ground of his lien, on 

232. ' documeptS'Of a bankrupt' in respect of profes- 

The court has jurisdiction in bankruptcy to sional .services /before the bankruptcy, entitled 
order the papers deposited by the bankrupt I to- refuse :td produce, such documents for exami- 
with his attorney, in actions commenced before Amtlon by. the- trustee. Tolemmawl England, In. 
the bankruptcy, to be delivered up to the /?•<?,- Oh. B. 885 ; 42 L. T, 
assigoees, provided they are necessary to 'the ^ 

adinmfstmtion of the estate. But ’ where' r as- Was^removed^ fromA 

’ signees wanted such papers for the purpose of a- ne# 'kmisted:' appointed* Thb '.trustee’s, 
instititting criminal procealihgs ' against H 

bankrupt, the cohrt ’'refused to make the order,!bnbcbnht\(,b^^ 'estate, but refused ^ to* 
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deliver up certain dociimerits and papers on . applied ' 
which he ha<l ex])eiided iahour- as solicitor, and j {lee<Is, wl 
upon which he claimed a lien for costs. There- i ever, ref 
upon the new trustee applied to the court for an i upon the 
order upon the old trustee and his solicitor to prio]' to 
deliver up all documents relating to his office as trustees i 
trustee : — Held, that the solicitor was entitled to solicitor ■ 
a lien on the documents which he had retained, deeds to 
and that the old trustee was not bound to dis- entitled 
e.harge that lien by paying the costs out of Ins must ])e 
own pocket. ' Yalden, Jil>r Auxthi, In re, L. J., Cli 

46 L. J., Bk. 59 ; 4 Ch. D. 129 : 35 L. T. 720 ; \V. H. 82 
25 W. li. 134. Direct 

B. and M., s<dicitors, obtained poss?ssiou in the share 
the course of business of certain deeds and docu- which w^ 
ments, the property of W., whose solicitors they the pur{ 
were, and retained possession of same, subject to Imuram. 
a Hen for costs due by W. to them. W. was 24 Ch. E 
subsequently adjudicated a bankrupt, and his A soli 
assigiiees applied for an order that S, and M. which ca 
should deliver up to them the deeds and docu- any such 
ments so in their possession. The court refused cution oi 
the application. Watters^ In rc\ 1 L. E., Ir. A wir 
1S31. B. Lanihert v. lJ'Uchn{r,ste?', 2 B. A C. lieu exh 
646 ; 4 D. & E, 125 ; 2 L. J. (o.s.) K. B. 93. petition' 
A. was a partner in a mercantile firm, and was 8 Ch. 9E 
also a partner in a firm of solicitors. The mer- 169) dist 
•cantilc firm alone was made bankrupt : — Held, 
that the assignees were not entitled to the 
delivery to them, by the firm of solicitoi’s, of 6, 

the papers of the mercantile firm, until their 
lien on them had been satisfied. d/c.s*A*, In re, 

35 Beav. 526; 35 L. J., Ch. 554; L. E. 2 Eq. client, rt 
•345 ; 12 Jur. (N.s.) 557 ; 14 L. T. 536 ; 14 W, E. recovered 
814. ‘'i, generr 

An attorney has a lien on. all the papers of a J- 

bankrupt client received by 1 urn Vjefore the bank- * 

ruptcy ; and he may prove the debt, though he There 
holds the papers. “Bush, jmrte, 7 Vin. Abr, trator oi 
74, pi. 8. JT' s 

The fund in court being decreed to the assignees 
of a paity who, in the course of the cause, liad Habilitie 
become bankrupt, the solicitors employed by him cf the p 
'during part of the proceedings have a lien for solicitor 
their costs. PounsettY, Humphreys, 0,1^, CoopQY, his . 
142. partial 

A solicitor was Instructed to prepare a mort- unpaid 
.gage, and the title deeds of the property were ‘‘^ud his 
-de])osited with him for this purpose by the subseque 
mortgagor. He was also acting as solicitor for npon do 
the mortgagee, and when the mortgage was estate fo 
•executed he continued to hold the deeds on 
behalf of the mortgagee. The mortgagor filed 
•a li(|uidation petition, and the solicitor was Asolic 
em])ioycd on behalf of the trustee. Tlie trustee cii the n 
jsold tiie equity of redemption, and the solicitor : 

received the purchase-money : — Held, that the 1^’- Tlq. 1 
ssolicitor had a lien on the deeds against the 
mortgagor, and was entitled to retain out of the Of Sol 
purchase-money the amount of costs due to him died dui 
'from the mortgagor. Messenger, 1% re, Calrert, attorney 
Ei^inaie, 45 L. J., Bk. 134 ; 3 Ch. I). 317 ; 34 six yean 
L. T. 920. ' court by 
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hful attained lier Mi age, IJ* died, having f Part j may discharge his solicitor : bat he has 
a|jpointed her his executrix. A. gave notice to | alien for his costs upon papers in liis possession, 
the pers'Uis who luui been the town agents of ’ but cannot, except by retaining them, pu'ev-cjit 
J). not to take any prot.'eediiigs in his name, and | the progress of the caiLse until he is paid, Tic^rt 
the sister appointed thera to act as solicitors for v. Daf^vell. 13 Yes. 195. 

her 'Held, that A. was nut entitled to liave the i Solicitor in a suit, who had beeti discharged 
papers connected with the cause de]ivere<l over , by the client, but had not delivered ids bill t»f 
to biin, though he oil’ercd to satfd'y any lieiA costs within the proper time, t>rdcre«L under the. 
which irdgiit be claimed against tliem. .i/wve// ! dreumstanccs of the ease, to deliver the papers 
Y. X/re.sv’//, 1 Puss. A M. 10. * j and documents in his possession, ndating to the 

, suit (without prejudice to Ids lien), tc the new 
— — OrderforBeliveiy of Deeds on Executors.] i solicitor. Cojptr w Jlew.s'on. 2 Y, A Coll. C, C. 
— The court has nor jiirlsdicriou to order the ' fjir> ; 12 g-gy ; 7 jux*. 7<>o. 

persona] represent alives ut a deceased S(dicitor tu ! solicitor, di.^cliarged by his cliejitt or his 
deliver u}i title-deeds oil which they claim a lien. I representatives, is not bound to [iruduce the 
Jervoim. 11 Ir. Tap 11. 5S3. ! papers in his jiiossession for the ])urposes of the 

The court will not oixler the personal rejire- ; cause, his bill of costs not being paid. Lord v. 
sentative of a <leceased solicitor to deliver the 1 Wonidehjhfoa. dac. 580; 23 K. K. Ud. 
papers in the cause to another solicitor without ; When the majority of several parties who 
payment or security for payment of the solicitor's ; have einploywl \hc ‘same solicitor substitute 

bill. It seems that the summary jurisdiction of I another solicitor, they are entitled to the 

the court extends to the representatives of a | custodv of the iiapers. \\ JMvh'O/i.l 

solicitor, li&lfeurn v. Sou'erhif. 1 Swan. 84 ; 1 , 3, “>2. 

Yrils. 93 : 18 11. it. 31. | xhe solicitors for the trustees of an estate 

A client cannot compel the executor of his Avhich is under the administration of the court 
attorney to jn'oduce his papers, Ac., in court, 1 luivc md, after their discharge, such a lien for 
though only for the purpose of using them there, | costs and for money advanced in the suit as will 
unless the testators bill of costs be paid or 1 enable them to refuse the production of docu- 
'w Miudiernj, 1 Kidgw. P. C. ; nieiits wliich arc required by the receiver for the 
477 ; Yern. A Scriv. 171. I management of the estate. J^ehiney v. Fi’ench^ 

Except against the personal representative of ! 43 L. J., Cb. 312 : L. U. 8 Ch. 918 : 29 L. T. 706 ; 
the solicitor, the court has 110 summary juris- ! 22 \V. 11. 177. 

diction^ to take the client’s deeds, lodged with | xiie solicitor for the parties to an administra- 
the solicitor, our of his hands, u]:>cjn an offer to j tion action will not, on a chance of solicitor, be 
pay all his costs due, as such an order can be i ullowod to assert his lien for costs on papers in 
only made upon a person with wiiom the court ; ips possession in such a way as to embarrass the 
can settle. If any other person has the deeds, j proceedings in the action. On the contrary, ho 
the client must file a bill against him. AKhLrtj v. - must produce the papers when tliey arc required 
JBudeed. 2 Moll. 489. , for the carrvinc’ on of the nroceedinc's. liauuh- 


7. On Change or Discharge of Solicitor. •* * ^ , 

After decree in a partition action (tlie plain- 
a. Ofi Discharge of SolwHor hg Cllc/it. tiif and defendant being entitled in moieties to 
•What is 1~lf a client bv his conduct imkes ‘ill inquiry as to incumbrances 

it if;. “ 

longer conuoctp with him and the solicitor in J ^ foi'coii :-Ho d, that they wetc bound to 
consequence refns^ to couhuue the ^m.ection, ^ now solicitors; subiect to their 

V tkf 1 t ! 7 . .. 1 rht such .locumonts as hud come to their bauds 

k f i k n ,,, siucAhecomiueucementof or for the purposes 

chon s deeds an« pape« imul his costs arc pa d, ^ 

but he must produce them to be used at the i m. wn i-- r m -lA t, 

hearing, and for inspeetiou. Stedc y. ^ ^ 

^ A solicitor for the parties to an admiaistration. 

M., one of the partnm lu a trading firm, also ‘ , solicitor, be 

earned ou busmess as asoii-^ito m co jmtneijhip jj ^ ^ ; j; ^ ; 

with L l ie soheuor s h rm was emj^^ioyed ^ ^ ^ oiubLLs the 

.lis'oT.r.SiSs i~'3 ” SIS tcKcT.;";:! 

thf baAmpts e^lfyeif soUoitors ^'Tefore for the carrying on of the proceedings. 

0*1 1 irst' £t'. ssst 

tfllSn “iLfryfe Beuy Thfaotkn wa^ bright witll the approval of tie 

roc -4“ T T rh ““4. f "R *? Vl’n ‘14 “ • 1 9 Tnr Miviitfs ' father, and the next friend was noral- 

' Vi 1 1 w T?‘ til ’ Elated and approved by him. The father having 

001 ; 14 L. I. o36 , 14 Y . Iv 814. died ;' pending the action, the mother of the 

Dissolution of Eirm.]— post, col. X7Q4. hilaats, whn was also' their testamentary guar- 

dian,' applied to be appointed next friend in the 
Eights of Solicitor.] — A party changing his place of Ahe' existing next Mend, and an order 
solicitor, the former solicitor has a lien for his . .made: appointing her. She ciianged the , 
costs upon papers in his hands, but cannot plaintiffs' solicitorsj and the .new solicitors 
otherwise stop the progress of the cause till he is- applied rio,-.the, bhl. solicitors for delivery of tlm 
paid. v. 13 Yes. 161. ■ papem^ihrit^ ‘aptiohbA^he original solicitors^ 

YOh. XIII. ^ . . .r V ' i 
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refused to deliver them till tlieii* costs were , papers charged anj verdict she might get with 
paid : — Held, upon a summons, that the old i the sum due to them for costs. At the trial a 
solicitors must deliver them over to the new | verdict for the plamtih; was found ; the defendant 
solicitors without prejudice to their lien for j moved for a new trial : — Held, that the solicitors 
costs. The action being a very heavy one, and | could not be heard to oppose the motion for a 
the taxation of costs not likely to come on for i new trial on the ground that the plaintiff would 
some years, the costs of the original solicitors 1 consent to such a motion and so defeat their 
were under tlm special circumstances ordej*ed to j charge. Ulcdcfiiamw IVuljmle, 56 J. P. 5 — G. A. 
dlfitohrnmi^ In re^ IlufeJiin- * 

. , . — „ pyoduction of Deed— I’und; 'Recovered,] 

—If a solicitor, whom his client had ceased to 
employ, by the production of a deed in his 
hands belonging to the client, arid upon which 
he claims a lien as ;solicitor, enables the client to 
recover a fund in a suit, his lien over the fund so 
realised is conrined to the costs of that suit, but 
is a lien which he is entitled active^ to enforce. 
Bozon v. Bolland^ i Myl. &; C. 354 ; '9 H. J., Gh; 
123 ; 3 Jur. 884 ; 4 Jur. 763. 

L,, Where a solicitor, whom his client has ceased 
1 1 to employ, produces a deed of the client upon 
which the solicitor claims a lien for antecedent 
I costs, and therebj- enables the client to recover a 
J— After a suit was instituted} fund in a suit in which the solicitor has acted, 
^ His assignees I his lien upon that fund is conrined to the costs 
continued the suit, employinga different solicitor. ! due to him in the suit in which the fund was so 

On drawing j recovered. Bcnjly^ In re^ lliimj}hrey^ jyarte^ 


be taxed at once. 

.wn Y. Xorwood, 54 L. T. 842 ; 34 W. E. 637. 

Although a solicitor who dischai-ges, himself 
cannot set up a lien for costs as a reason for not 
delivering up papers necessary to enable his 
client to proceed with pending matters in litiga- 
tion to which they relate, yet a solicitor who has 
been discharged by the client may set up such 
lien, and will not be ordered to produce or to 
deliver up to the client the papers on which he 
claims the lien, although his not doing so will 
embarrass the client in prosecuting or defendin; 
liis claim. Faitlif ulL In re, L. E. 6 Eq. 325 
L. T. 502. 

Bankruptcy.]- 

the plaintiff became bankrupt. 

^ .. , . 

A decree was taken by consent, ^ _ _ 

up the liecree the registrar required production 1 12 Ir. Ch. E. 315." 
of certain documents which were referred to in | 
the decree, and which, being in the hands of the | Order for Delivery 
■solicitor to the original plaintiff, had not been i Cr., solicitors, havi 
produced at the hearing. The solicitor refused j ^niother solicitor, on 
to produce them, claiming a lien for costs : — the}' had hitherto ac 
Held, that he was bound to produce them, belonging to the clit 
SinmoHfU V. G. E, B.y,, 38 L. J., Ch. 87 ; L. E. the deeds to a I’elati' 

3 Ch. 797 ; 19 L. T. 235 ; 16 W. E. 1100. ; power of attorney _ 

The trustee of a bankrupt’s estate appointed a j costs, the amount of 
solicitor, whose appointment was duly confirmed, i moneys in their ban 
and who transacted considerable professional - mid they then info 
business for the trustee as such. After several j deeds in their possi 
years the trustee was removed by the creditors, | against the client, 
and a new trustee appointed, who called upon | taken out by P., ( 
the solicitor to hand over all documents relating | taxation and derive 
to the estate to himself or to his solicitor. The | hut it was not coi 
solicitor of the old trustee opposed this applica- ; attachment was is; 
tion on the ground that lie had a lien on them | Held, that they wer( 
for his costs : — Held, that he had a lien upon all ' deliver up the papei' 
documents the fruits of his o\\m labour or expense, 1 taxation. Gregg, 1 
Yaldcn, E^v ptnie, Austin, In re. 46 L. J., Bk. E* Eh. 107 ; L, I 
59 : 4 Ch, D. 129 ; 35 L. T. 720 ; 25 W. E. 134— | IS W. E. 589. 

0. A. i Upon an application for delivery over of all 

i documents in a discharged solicitor’s possession 

Oil Costs.] — A solicitor’s lien for his costs ; made by clients undertaking to pay into court 

upon costs ordered to be paid to his clienc by the < a sum amply sufficient to secure the solicitor in 
opposite party in a suit remains notwithstanding , respect of all demands, tlic court will make the 
he has ceased to be the client’s solicitor in the j order asked for provitled that circum.stances of 
suit. O^Brien v. InoU, 3 He Gf. T. & S, 606 ; 2 | pressing necessity are shewn. South Erme 
H. E. 636 : 32 L. J,, Ch. 665 ; 9 Jur. (K.S.) 764 ; j Egiutahle Investment and Advance Co., In re. 46 
8 L. T. 683 ; 11 W. E. 973. I L, T. 280. 

On Balance of Alimony,]— An order was ■ Priorities.]— post, col. 1712. 

made for the change of solicitors in a wife’s suit ; 
for dissolution of marriage. At the date of the j 

order the former solicitor had in his hands a sum b. On Solicitor Discharging Himself or heooming 
of money being the brilan.ee of an amount Incapaoftatcd. 

received by him on account' of, alimony due to the ^ -x -i . t -x t ^ • 

petit, iouev --Held, that the solieitor had no lien , , Bights of Solioitor.J-A solxcitor deolimug to 
. for his costs upon the, balance of alimony in his Jie tunher concerned m a cause is not entitled 
hands. zAv. Zeete, 48 L. 61 y.'iO L. T. compel payment ot his costs by retuBing to 
788- 27 W E 92'1 - ' ■ ‘ ' permit such inspection or the papers in his hands 

production of them before the court or 
^ — Few Trial— Solicitor not Entitled to be the master as may be necessary in the conduct 
!■': " ' Heards a'. plaintiff 'in an of the cause. Conmerell v. I Swriri. 1. 

' ‘ ■ act ion , were discharged^ hut retained her papers in If a solicitor withdraws from the conduct of a 

Of theiriUjen Jo^^cdsts/mcurred■ in the ‘Su'it he cannot claim to retain the papers ffeoes- 
,v-' v- in brder thesoJsary for the prosecution of it till his. costs are 
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books. Zietih^ JaheL JSi* parity 6 «J ur. (iff.S.) 

387 : 2 L. T. 72--~L JJ. 

lYhero a solicitor has clisebarucr] himseif of his 
retainer from acting further for ii is client, he will 
resoh'ed to farther 
;on, ro tlie 

rin .the cause which . he, has, 
'custody' of , the' '.officer 'Of 
in order that-theolieut 
although 'f lie sOli.'citO'r: 
■ugIi I'vap.ers .and dociuiieiits 
" Vindmr^ j!V}% ''..Seliefer^ 
5. Affirmetl in C. A., W. K., 

136. ■ 

a solicitor applied to his client for fuads 



sonducn the 

,iid the client appointed fresh solici- 
' ' • ’ • -j, <|iHchargiid.bj,,,.t,fe 

;hat he might be called upon to 
” ■ ’ the papers relating 

1 tlicir iiudertaldug 
riis lien, and to 
return them undefaced within twelve days after 
the conclusion of the suit, and to allow the former 
solicitor access to tlieni for the pni’pcne of carrying 
on an action for his costs. liiihuia v. Gold} nt/kant^ 
41 L. J., Ch, 813 ; L. K. 13 Eq. 44u ; 25 L. T. iJUO ; 
20 W. E. 277. S. F., Blueh v. Linering, 35 W. E. 


conduct ms own case ni [>er 
papers arnl documents 
in his possession in the 
court for i\ certain period 
may have access to them, 
has still a lien upon 
for his unpaid bill of costs. 11 
Bi‘ parte, 52 J. P. 183. All 
1S88, p. 

When 

to carry on a suit, and upon the client not furnish- 
ing any, declined to continue to 
litigation. 

tors : — Held, that thi; 
solicitor, aiid 

deliver to the new solicitoi’ 
to tiie matters in the suit 
to hold them without prejudice to 1 
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to that period he has a right to refuse to proceed 
mthout funds ; but he has no right to withhold 
the papers from another solicitor to conduct an 
appeal. Welmter v. Le Hmit, 9 W. R. 804. 

When Incapacitated from Practising.] — A 
solicitor, who had been the solicitor of the plain- 
tiS in the cause, being detained in prison for 
debt, ordered to deliver up to another solicitor 
appointed by the plaintilf the proceedings in the 
cause, notwithstanding he had become a mortga- 
gee of three-fourths of the fund in question in the 
suit. Scott Y. Fenmng^ 15 L. J., Ch, 88 ; 9 Jur. 1085. 

A solicitor, in custody for debt, being by the 
6 & 7 Viet. c. 73, s. 31, incapacitated from prac- 
tising, was ordered to deliver up his client’s 
papers in pending suits without payment of 
hivS costs, but to be held subject to his lien. 

In re, 28 Beav. 465 ; 30 L. J., Ch. 610 : 
6 Jur. (N.S.) 90S ; 8 W. E. 645. 

A solicitor allowed himself to be arrested for 
debt and detained in pjison. A client, for whom 
he was acting in a suit, presented a petition for 
delivery up of her papers, upon which he claimed 
to have a lieu for costs : — Held, that he was not 
entitled to any such lien, although he alleged, 
and there was reason to believe, that his imprison- 
ment had arisen from the default of the client to 
pay expenses out of pocket, which she had agreed 
to do. Ih. 

Where a solicitor fairly carries on a suit, and 
there is no proof of misconduct or refusal on his 
part to proceed, although he becomes embarrassed 
and is changed, before tinal decree, that does not 
disentitle him to his lien for costs. Smithy In re^ 
4 L. T. 43 ; 9 W. R. 396. 

c. On Change of Solicitor hy Order of Court. 

A solicitor, from whom the conduct of a cause 
has been taken by the court, must give the new 
solicitor an opportunity of making himself 
acquainted with the documents coiimion to the 
cause, and the free use of such as are i-equired for 
its prosecution. Sennet v. Baxter^ 9 L. J., Ch. 
137 ; 4 Jur. 50. 

Order made on a solicitoi’, who had been by an 
order of the court discharged from acting as the 
plaintiffs solicitor in the suit, to deliver up to the 
plaintiff’s new solicitor ail abbreviated and office 
copies of ]:>Ieadings, and all other papers and docu- 
ments and copies of papers and documents, and also 
ail letters and copies of letters relating to or con- 
cerning the suit, or which may or might have been 
used in relation thereto, &:c,, without prejudice to 
any question of lien for costs, and upon an under- 
taking by the plaintiff and his new solicitor not to 
part with any of them without the consent of the 
discliarged solicitor or the order of the court and to 
abide by sucia order as the court might make in 
respect thereto. Nahiby v. Solomon, % 7 Jur.' 627. 

An assigned solicitor of a pauper, in conse- 
quence of delay in the prosecution of proceedings 
in the suit, was ordered to be discharged and to 
deliver up to the new solicitors all the papers, 
subject to his lien for what might be' found due 
to him for costs upon taxation. Kanmfofd v. 
mwnafori, 24 L, T. 86, ; l;'9” B’., 429: ^ , 

d. On Climige in Partn&n'hlp or of Client. 

, Talcing ITreah yartneri]— -A, right of 


I After A. had employed Messrs. B. & C. as his 
! solicitors, they took I), into partnership with 
j them, and A. employed the new firm : in the 
j course of that employment papers belonging to 
I him came into their possession : — Held, that B. 

; and C. had no lien on the papers for costs which 
I A. owed tlicm before they took H. into partner- 
ship. Forahuii^ In re, 16 Sim. 121 : 17 L. J.. 
Ch. 61, 

Partner becoming Bankrupt.] — One of two 
solicitors 'who were partners became bankrupt ; 
the assignees excluded the other from interfering 
with the affairs of the partnersiiip : the court, 
nevertheless, refused to order the assignees to 
deliver to him the papers belonging to the clients 
of the firm without consent of his d ients. Da vid- 
non V. Xajjier^ 1 Bini. 2i}7 ; 27 R. R. 189. 

Dissolution.] — A. was api)oiuted solicitor of a 
company. B. entered into partnership with him, 
and they acted as joint solicitors for the company 
until it was wound up, when they acted for the 
liquidators. After the dissolution of their part- 
nership, B. acted separately for the liquidators : — 
Held, that B. had no lien for costs on the docu- 
i merits of the company in his possession. County 
j Life Assurance Co., In re, 38 L. J., Ch. 231. 

I A. and B., solicitors in partnership, had a bill 
I of costs against 0. On their dissolution of 
j partnership, those costs w’ere transferred to A. 

I Afterwards A., at the request of tlie client, paid 
a debt for which she had deposited title deeds, 
and took possession of and afterwards retained 
the title deeds. He afterwards continued to act 
as her solicitoi’, and costs were incurred : — Held, 
that as to the joint bill of costs there could be 
no lien in favour of A,, if otiierwise, there would 
have been lien ; and as to his separate bill of 
costs, he had taken the deeds as mortgagee, and 
not as solicitor, and therefore had no lien for 
costs. Vaughan v. Yandersteqen, Anneslefs^ 
Case, 2 Drew. 499 : 2 W. R. 642.' 

' Deed held in another Capacity — Ostensible 

Partnership.] — Where property is conveyed to 
i one of Hyo solicitors, carrying on business osten- 
I sibly as partners, and the deed remains in his 
i possession as a trustee, he acquires no lien upon 
i ir for costs due to his firm ; and it is immaterial 
i that as between the solicitors themselves there 
I was no partnership. Vaughan v. Vanderstegen, 
i Amicsley\s Case (2 Di-ew. 409), followed. Gouglu 
In re, Lloyd v. Gough, S R, 290 ; 70 L. T. 725. 

Discharge of Client.] — A dissolution of a 

firm of solicitors amounts to a discharge of the 
client. Bawlinson v. Moss, 30 L. J.. Ch. 797 ; 
7 Jur. (N.S.) 1053 ; 4 L. T. 619 ; 9 W.'R. 733. 

Where a party has empioyecl as his solicitors, 
in a cause a firm of two solicitors in partnership, 
the retirement from the business of one of such 
partners, under an arrangement with the other, 
i operates as a discharge of the client by the 
solicitors, and the client is thereupon entitled to 
requij’e that the papers in the cause, necessary 
for its prosecution, shall be delivered up to his 
new solicitor, upon the usual undertaldng for- 
saving the lieu of the discharged solicitors. 
Griffiths V. Griffiths, 2 Hare, 587 : 12 L. J., Ch. 
397 ; 7 Jur. 573. 

• Deposit in Court.]— A firm of solicitors. 
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had a lien for costs incurred to them, and also to i and take upon himself the payuient of the costs 
their predecessors in the firm before the com - 1 to the attorney, if there is no fraudulent con- 
ineneeinent of the suit, these costs haviipa: been ! spiracy to cheat the attorney of his costs. CIuq^~ 
previously taxetl, an order was matle upon | v. 1 Taunt. 341 ;"0 It. 11. 786. 
moti<')n for the deposit <')f the deeds in the | The attorney of a defendant has no such iiite- 
inaster's office, (h^rgofij v. Cre.'^swfih 14 L. J.. ! rest in the suit as to prevent the parties from 
Ch. 3ot). i compromising it 'without his consent. Queatal 

, . I V. CaUh, 10 AL k W. 18 ; 1 D. (X.S.) 88 S ; 11 

Change of Client — Chegues. j — H. having ! l. J.^ Ex. 345 ; 6 Jur. 512. 

<-n;plAy<-,l ,i solii-itoi- to^ triko proeco(liii,a:s in ’ Where'thc amount of’iiamages sought to bo 

I'osjiect of o,e)-ta,iu shares ot \vliick H. was hohler. | recovered in an action is nnliiinidatet i, the parties 
deposited witii Iiiia the certificates of such shares j compromise, without regard to the plaintiffs 
as scennty for the costs, H. aftcnvard.s trans - 1 attonievs claim to costs. £.i! part/!, 1 

terred to a company his interest in the shares, j C" t^24 ; 1 B. *S: Ad. 6 G 0 . 

with notice of the lien of the solicitor, and the j attorney is not justified in proceeding with 

solicitor accepted the retainer, of ihe company I ion after it has been settled between the 

to continue the proceedings, and the solicitor j pj^-i^ties themselves, though it is known that costs 
obtained certain cheques in exchange for the j have been incurred, and that the plaintiff himself 
shares which the complainants claimccl to have | [„ ^jot in a condition to pay them ; it must be 
delivered to them ; Hcltl tliat the solicitor was i shewn affirmatively, that the settlement was come 
ciititleil to retain those cheques as security for to for the purpose of cheating the attornev. 
his costs due from H.. notwithstanding that he Jord/m v. limit. 3 I). P. C. 666 : 1 Gale, 150. 
had accepted a retainer from the company. S. AW-syim v. itvZw//., 4 .k P. 3S5 ; 6 'Bing. 

Shair i/nd Co.w Chap man, 46 ; 5 ( 5 ^ . s j, 0 ^ p, 226; 9 E. J. 

L. J., C. P. 70 : I 0. P. D. 771 : 36 L. T. 179. ^o.s.) Ex. 6 ; Ilnhert v. Stmner. 4 L. J., C. P. 

■233. ■ 

8 . Collusion to Deprive. An attorney's lien on a judgment being merely 

a claim to the equitable interfei'ence of tlxe court 
When Compromise Collusive.] — The compro- j to have the judgment held as a security for his 
mise is collusive where the object of it is that ! costs, he lias no authority over the execution of 
the plaintiff should get more than he would in | a ca. sa. so as to carry it into effect against the 
the ordinary course, while his attorney would get i onlcr of the plaintiff, even though the plaintiff 
less. Sulllran v. Feamm, infra. 1 and defendant sliould collude to deprive, him of 

An action for unliquidated damages was com- j his lien. Barker v. St. Qnintin, 12 M. & W. 441 ; 
promised by the parties after tlie plaintiff, who j 1 jD.A: L. 542 : 13 L, J,, Ex. 144. 
was a labourer, had olitaincd a verdict for 25 i 

and a I'ule nisi for a new trial had been granted | Enforcement of Lien by Court.] — When a 
on the ground that the verdict was against the j judgment or a verdict which is not disturbed has 
evidence: — Held, that the attorney had no ibeen obtained, and, scmble, where a debt is asccr- 
ground for claiming; the equitable interference taiiied through the exertions of the attorney, and 
of the court to enforce his right of lien. Ih. the parties make a collusive compromise, the court 
In an admiralty action for wages the plaintiffs will enforce the attorney’s right of lien for his 
and defendants compromised the action by pay- costs. Sidlhuui v. Poamm. 9 B. & S. 960 ; 38 
inent to each of the plaintiffs of a certain sum in L. J., Q. B. 65 ; L, K. 4 Q. B. 153 ; 19 L. T. 
discharge of the claim and costs. The plaintiffs 43n. 

left the country without paying their solicitors’ Where an arrangement is entered into for the 
Ciists : — Held, that as there was no evidence that compromise of an action by the plaintiff and 
the parties had made the settlement, with the defendant, without the knowledge of the plain- 
intention of deijriviug tlie plaintiffs’ solicitors of tiff’s solicitor, by the payment of a certain sum 
their lien for their costs, the defendants ought to the plaintiff in discharge of the claim and 
not to lie ordered to pay the plaintiff's’ taxeil costs, the court has jurisdiction to give the 
costs. Brinmdon v. Allard (2 EL <S: EL 19), SuU plaintiff’s solicitor liberty to continue the action 
lirau V. Pearson (L. K. 4 Q. B. 153), approved, for tlie recovery of his costs, on being satisfied 
The Hope. 52 L. J., F. 63 ; 8 F, D. 144 : 49L. T. that the purpose of the ai-rangement made by 
148 ; 32 W. 11. 269 : 5 Asp. M. C. 120 — C, A. the parties included the purpose of depriving 
If alter vcnlict, and peiuling a rule to enter a the plaintiff’s solicitor of his costs. Buntliorne 
nonsuit, the parties themselves settle the iiction, v. Bmihnrij, 24 L. B., Ir. 6 — C. A. 
without the, intei*veution of their attoi’iioys, alter A. satisfaction piece collusivcly signed by the 
which the rule is made absolute, the pdaintiffh defencLant at the Instance of tlie plaintiff, 
attorney is bound to give up the record, Baher whereby the defendant's a.ttorney was deprived 
V. Harris, 2 W. W. H. 53. i of costs, which were jiayable by the plaintiff, was 

Where there are cross actions, and the plaintiff set aside at the instance of the attorney. Sliarpley 
In each has obtained, judgment, it is competent v. Barwood, Ir. E. 7 0. L. 38. 
lor the parties to come to a bonh fide settlement If a plaintiff compromises tbe debt and costs 
of the matter between themselves, although the with a defendant before the plaintiff's attorney 
consequence of such settlement may be, that the has been paid, the court . will not oblige the 
attorney for one party will lose his lien for his defendant to pay him, unless be gave notice to 
costs. But if such soltlemenfc is come to by cob. - the defendant npt'to.settle with the plaintiff till 
lusion and fraud, for the purpose of depriving his bill hhoiild be- paid. Welsh y . Hole, J Bough 
the attorney of his costs, he has a right to call’ VertP^ v*;WW, 4 Brew. ' 

for the Interference of the court. Brurisdtmr. '427V''^^.^- ^^vC^h. 561. 

Allard, 2 El & EL 19 ; 28 L. J., Q. B. 306 : 5; ’ "TObreAplaifftiff WMAlefenclant collude in the 
Jur. (K.s.) 596 ; 7 W. E. 581. ■ , sefctlefii^t oi an ';aetx6n, order to' tlepnve the 

A plaintiff may, without consulting bis attor- plaintiff’s attorney of his costs, and a bill for 
iiejj compromise an, action with a defendant, 'aebt\ and /costs by, .the defendant^ in ^ 
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furthei'aiice of that collusion, the court 'will com- j gave notice to the defendant that they claimed 
pel the delivery up of that bill, lien against the plaintitf in respect of their 

1 D. Ih C. 288 1 C.& J. 415 ; 1 Tyr. 380 ; 9L. J, I costs. The suit was afterwards compromised, 
(o.s.) Ex. Ill " j the defendant paying a certain sum to the 

A plaintitf and. defendant having settled an [ plaintitf ; — Held, upon petition of the plaintiffs 
action, after verdict for the plaintiff without the soiicitoi's, that they were entitled to be paid 
knowledge fd his attorney, the defendant gave their taxed costs of suit, and of the iietitioiiy 
notice of the compromise to the attorney, wiio by the plaintiff and defendant, or one of them, 
afterwards sigjied final judgment. The court, not exceeding in the vdiole the sum paid by 
upon affidavits denying any conspiracy to deprive the <lefendant u})on the compromise. White 
the attorney of his costs, made a rule absolute Pearce, 7 Hare, 270 ; IS L. J., Oh. 402 ; 13 Jiir. 
to set aside the judgment. 67arh v. Smith, 1)9U. 

1 D. & L. 900 : 7 Scott 940 : 6 Man. k G. . , 

1051 ; 13 L. J., C. r. 97 ; 8 Jur. 400. ! Acting without Authority.]— Where an 

A idaintitf who had obtained •judirment for his j without a regular authority from the 
costs, in collusion with rhe defendant, and in ]>laintiif, commenced an action, and the plaintiff, 
order to defeat the lieii of the plaintiffs attorney, 'vith a kiJO\Yledgc of the proceedmgs, suffm’cd 
gave him and the shei-iif notice not to execute cause to be earned down to trial, but after- 
any proce.'^s on pain of being treated as tres- wards concerting- with the defendant entered up 
passers Held, that a judere had power, in the satisfaction on the record without securing to the 
exercise of ihc equitable "'interference of the attorney his costs, the court refused to vacate 
court, to order that the plaintiff “ or the defeii- entry of satisfaction. AhJwtt v. Eiee, 3 Bing, 

dant" pay the attorney the co.sts. Gamea, Ex ? Id Moore, 489 ; 3 L. J. (o.s.) C. P. 202. 

fAvm 1 ofi-Av Where Plaintiff Sues in Forma Pauperis.] 

actioi executal a release to tile dkemWs ; the 

release liaviii? been pleaded puis darrein con- behind the back of ins attornej^ it is entirely 
tiniiance, thetourt set it aside In the application the discretion of the court, undei- 

of the plaintiff’s attorney. ^Yvk|U k Bm- ^he particular circumstances of the transaction, 
Tmqh‘», 4 I). & L. 226 ; 15 L. .1., C. P. 2T7 ; 10 "'''“ther they will interfere and set aside the 

proceedmgs. Jones v. Jionner, 2 Ex. 230; o 

Where a plaintiff was nonsuited, and a rule ; 17 L. J., Ex. 348. ^ 

nisi was afterwards granted to set aside the non- n 

suit on payment of costs, and then the parties m forma pauperis, to prevent 

entered into an arrangement, without the inter- henig given to a settlement between the 

ventiol) of the defemUiifs attornev, to settle the although it be erndent that the attorney 

action, by tiie defendant’s uiving a bill of sale "’’lUosehis costs, unless the settlement is clemly 
and warrant of attorney to the plaintiff for his % traudulent._ Bmneu v TlaM, 7 

debt and costs, but without providing for the -^Gujell. 11 Jur. 4oo. 

costs due by the defendant to his attoniey, and Payment to Plaintiff by Defendant’s 

the attorney thereupon got the r^e discharged soKoitor,]-If a defendant’s attorney pays to the 
for setting aside the nonsuit :-Held, that he was plaintiff the .lebt and costs recovkecl, after 
B P r IIQ 2 notice from the plaintiff’s attorney not to do so 

' ‘ ^ till bis hill has been first satisfied, the former is 

gft here a client, who is the applicant m taxa- ijaWe to pay over again to the latter the amount 
tion proooedmgs, has with the knowledge ot his i^^ i/J j, g 

solicitor co ne to an arrangement with therespon- ggl 3 jj g ^OO. ' 

dent that tiie proceedings shall be dropped, and ^ ' 

the court is of opinion that such aiTaiigement By Eelease,]— A release of all demands from 
was niade ooUusiyely, and with the intention of the plaintiff to the defendantwill not deprive the 
depriving the solicitor of his costs, the solicitor plaintiff's attorney of his lien upon the costvS of 
will be exit itied to an order against the respon- an action awarded in favour of the plaintiff, 
dent for the payment of his taxed costs, of the Gifordv. Giford, Forrest, 109. S. P.. Ormerod 
proceedings. Price v. Cnmch m L. J., Q. B. v. Tatc. 1 East. 464 ; 6 E. R. 327. 

767) .toiiow’'ed. 3If.irffctsifn. and Jo7Ws, Id re, ' 

L. J., Ch. 619 : ; [1897] 2 Gin 314 ; 76 L, T. 8Do ; 

^ E.645. ™ . 

Where a plaintiff and defendant compromise wnen Xiost. 

an action with the knowledge that they are so Loss of Possession.]*— Where moneys have 
acting as to deprive, .the plaintiff’s solicitor of been recovered by a company in any action, 
his costs, such solicitor, is‘ entitled to au order although the solicitors w'ould have a lien for 
for the payment of bis taxed costs of ’ the action their costs on such .moneys while in their hands, 
by the defendant, or for continuance of the action yet after they have paid over such monej's to the 
for the recovery of such costs. Price v, Cmmh^ company, and allowed them to be incorporated 
60 'L. J., Q, B. 767. ” with the general assets, they have no lien on 

Where plaintiff’s 'Solicitor,' with notice, suffers those assets in respect of such costs. Phwnix 
, defemlant to satisfy plaintiff's' demand, without Idfe Asmmnec Co,, Pi re, IPmard and Eollman, 
taking effectual security ' for: payment ■■ of . his Ex parte, 1 H. & M. 433 ; 2 N. E. 548 ; 8 L, T, 

. ; _ costs,, the court wIE not. suffer’ him ',tq;proceed in, , 728-; 11 .W. B, 981. ' ’ ’ , ■ ' , 

^rit against defendant fpr. recovery': of them. A firm of solicitors had a lien ffur costs upon 
‘ 21|,y^ ’.'Certain documents iii 4heir 'possession. The 

t the decrUe,l’n''thn’%fi#;cearl^^n partnership was. dissolved, and the firm was 

defen^nt’s estates ’Wemvd|tnCt^. .to^.;h^ incpnstitnted. ^Shortly niter ^dissolution,! the 

,..,L pl^iAtiffs * '/^‘Fending”- ,the"v..prq'*’ doenments in question w^rc ' removed from tte 

Eminarles for, a I’Salep, thevE^nint^s ndlini'tors'f'dffice of the' find by. a former .partner without 
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their coiisent or pennission : — Held, that the 
lien was not destroyed. (hHev. In re, Carter 
Y. Carter, T).! L. J„ Ch. 230 ; 5o L. T. 630 ; 34 
W. B. 57. 

A movt^gagor instructed his solicitor, to whom 
he was indehtcd in a hill of c«>ts. to pj-epare a 
conveyaiico of die niortgnged property. They 
did -JO, ;nid the engro^sinent to the nunt- 
gn gee’s sedickors, with an intinuuion that they 
hati a lien on it, anfl a rcf|uest that the inort- 
gagee’s solicitors would hold it on account of the 
morigagor’s solicitors. The ettgros^rmeid: was 
exeeure<l by the ntortgagec. The mortgage 
money was not paid, liut the mortgagor sold' the 
property to purchasers, who agree<l to pay it : — 
Held, that the mortgagor's solicitors had a lien 
on the eiigrossnicnt. and that such lien was not 
prejudiced by their having parted with the 
engrossment under tlie above circumstances, nor 
by the execution of it ns a deed, nor by a pro- 
missory note delivered to the solicitors not 
covering their wliole deiuaiid, and that the 
purchaser ha<l been properly restrained by 
injunction from proceeding at law to recover tlie 
deed, irah/m v, Ir^/on, 7 De Cl, M. A (1. 288 : 
21 L. J., Ch. 754 ; B’W. B. 543. 

Undertaking to Pay.] — Where solicitoi's 

of a company, after an order to wind up, 
deliveretl ur> doeiiiiieiits to the official manager. 


possession relating to the same pro{>erty as timt 
to which the tleeds related wliich were sr, 
deposited : — Held, that the security Jiaviiig been 
effected by fclie agency of the solicitor, without 
any re.servation on Ills part in favom- of his 
lien, he hail no lieu against (die party entitled to 
the benefit of the security. Z/Vc/ov v. JCeatv, 3 
Jiir. im-L 


Costs ordered to be paid to Client.] —Though 
order be made on petition in banlvriq,;>tcy directing 
costs to be paid to tlie petitionc!' pmsonally, 
solicitor does not lose Ids lien f<n- liis costs. 
liryant, Jlrjmrtp, 1 Madd. 4U ; 2 Bose, 227. 

Change of Solicitor.] — Tlie p)laintiff and his 
solicitors at tlie date of the decree can waive 
laxatioti and accept a gross sum in satisfaction 
of all costs without consulting the former 
solicitors ; in sucli. a ease the lien of tlie former 
solicitors upon a fund in court is gone, and their 
only remedy is by an action for money had and 
received against the solicitors wlio received the 
money. Ilornington v. Wellrslry, 4 Jur. (x.s.) 6. 

Bankruptcy.] — Lien of solicitor upon fund in 
coLii't, whicli is the result of the piroceedings, 
cannot be defeated by tlie subsecpient insolvency 
of the client. Ex par tec''' Madd. 4G2, 

Notice when requisite.]— Semble,tliat- where a 
solicitor has a lien for costs on a fund In the 
hands of a third party, a notice of such lien is 
not alone sufficient to make the tliinl party 
respoiisildc for paying over tlie fund, without 
pro vl< ling for the costs, if the solicitor has had 
an opportunity of taking other ]>roceedings to 
secure the fund, and has neglected to do so. 
Towiuend v. lirade, 4 L. J., Ch. 233. 

A solicitors lieu on a jioliey i>f insurance is 
not lost by want of notice to the assurance 
company against assignees who give notice. 
Went i>f England Bank v. BatehrJor, 51 L. J., 
Ch. m ; 46 ,L. T. 132 ; 30 W. B. 3(vL 


of the first moneys in their Imnds, and allowed 
nine .years to elapse before delivering their bill 
(the ofiicial manager having until then, hail no 
funds in his hands : — Held, tliat the claim was 
not barreil by the Statute of .Liniitatious. 
{rh>'Hrc,stef\ Akrn/^t^Lofk and Central Walcn JCf., 
In re, 2 Giff. 47 ; 29 L. J., Cli. 383 ; 6 Jur. (K.S.) 
IIG ; 1 L. T. 32U ; 8 W. B. 175. 

Title Paramount,] — ^5Vhena party claiming by 
title paramount To the client, enforces the pro- 
duction of the paper, semble, the benefit, rherolw 
incidentally accruing to parties deriving under 
the client, cannot be taken from them, and the 
solicitor s lien is lost. Blunden v. Depart, 2 Hr. 
& War. 405 ; 2 Con. k L. Ill : 5 Ir. Eq. R. 221. 

Assignment of Judgment.] — A solicitor to 
whom a judgment has been assig’ued in trust for 
his client, afterwards assigning to a trustee of a 
settlement upon the marriage of his client’s 
grandson, parrs with his lieu upon ;dl documents 
relating to the title to the judgment of tliOvSe 
claiming under the settlement. Fitzgerald v. 
Bermingluiin, 1 Con. k L. 4U5. 

On Payment.] — On payment of his costs, a 
solicitor’s lien on documents of his client in bis 
possession ceases ; he is then bound to deliver 
them up on his* client’s ilemand, and c 
refuse lilelivery because third persons claim an, 
intei’cst in them. Emma tSilver Mining Oa,, In j 
re. Turner, In re, 24 W. B. 54. 


Eelease.] — Voluntary release by a party to his 
adver.sary, not to defeat the clerk in court for 
his lien for costs. If the suit had ended on 
a bona fide compromise for a reasonable con- 
sideration paid, it would have been otherwise. 

Amn., 2 Ves. 25. 

Taking Security — Waiver.] — Where a solicitor 
takes from his client a security for his costs, the 
prima facie inference in default of eviilence to 
the contrary is that he waives bis lien. Payne^ 

Collier, Ex paHe, Taylor, In re, GO L. J., Ch. 

525 ; [18911 1 Ch. 590 ; 64 L. T. *605 : 39 W. B. 
417~CVA. 

Solicitor’s lien, is superseded by taking a 
annot ' ‘Security. Batek v. Symen, Turn. & H. 92 ; 23 
I B. B. 195. : Bee Tyler v., Pray ton, 2 Sim. k S. 309, 
ireii on papers superseded by taking 
seenrity. Cowell v. Simpson, 10 Yes. 275 ; 10 
B.B. 181, 

No reservation of Lien,] — A solicitor employed if a solicitor takes a promissory note for Ms 

by an administrator in the affairs of the adminls- costs .payable on demand^ he loses his lien, 
tratioii, and also on his own account, having in Mohmiii n;. Jeffery^.' ^ E. J. (o.s.) Ch. 137. 
the course of that employment obtained possession, . A .solicitor, having a lieii for cost's on title ■ 
of documents relating to the intestate's leasehold deeds, tppk from" the client a bond conditioned 
estate, and liaving, by Ms client’s directions,! for-the^amount pfthe costs, with interest at 5 per 
deposited deeds relating to part of that property cenL,. and regularly, received the interest for 
with tlie executor of a "deceased party, who was 'several! years '.afterwards, but .still retained the 
entitled to a distributive share of the intestate’s deeds! In ‘'a gencraf creditors’ suit subsequently =y‘. , * 

estate, claimed, for Ms bill of costs due from the. instituted); it, appe^r^d, that’ the .entire estate- of , 

administrator, alien on other documents in His ’ would; d)e^Vi^ 0 uffic^ent ■ for '"C3*editors . ' 
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costs is not a waiver of the lien of the solicitor 
on the fund which he has recovered in the suit in 
which the costs were incurred. Lloyd v. ^lason-^ 
4 Hare, 182 ; 14 L. J., Oh, 2o7 : 9 Jur. 772. 

The execution of a writ of attachment for costs 
does not deprive the party issuing it of any lien 
or right of set-ofr he may possess for the^ })aym.ent 
of such costs. lUni'tTet; v. If atm)n^ 2 Keen. 718 ; 
T L. J., Ch. 183. 

The solicitor is not deprived of his lien on the 
fluids in court', for his costs in the cause, by 
having issued an attachment against his client, 
and committed him to gaol for non])ayment of 
his bill ; but the costs which he may receive in 
the cause are to be taken in discharge of the 
attachment, pro tanto. Ba v. Bush, Younge, 


wdiose securities were pi’ior to the bond, but 
should have been postponed to the lien. The 
solicitor stated on oath that he accepted the bond 
only as a collateral security, and never intended 
to give up his lien : — Held, that having taken a 
security for the amount of the costs, with interest, 
the lien was gone. Quaere, whether the mere 
taking a security for the amount of costs, with- 
out more, extinguishes the lien. liyoionlow v. 
KeafhKje, 2 Ir. Eq. H. 248, 

A tinii of solicitors prepared and engrossed a 
reconveyance from a mortgagee to their client, 
the mortgagor in consideration, stated in the 
deed, of 898Z. This deed was sent by the firm to 
the mortgagee’s solicitors, with a letter desi]-ing 
that it might be hekl by them on the account of 
the senders, wlio had a lien upon it for costs. 
The 3987. was not paid, and the mortgagee’s 
solicitors retained the decil. The firm of solicitors 
received a promissoiw note, upon which part of 
the costs were paid. The land was sold, subject 
to the mortgage. The firm of solicitors filed a 
bill against the mortgagee and the purchaser for 
the delivery up of the deed : — Held, that they 
were entitled to hold the deed against the mort- 
gagor : and that the taking of the promissoi'v 
note for part of the debt due to them did not 
affect their lien for the money not covered by it. 
Watso7i V. Zf/oti. 7 Be G. M. & G. 288 ; 24 L. J.. 
Ch. 754 ; 8 \V. 11. 548. 

A cheque is deposited, in pursuance of an 
agreement with a solicitor, to be applied in pay- 
ment of the amount to be recovered by his client 

A. in an action against B., the party depositing 
the cheque. The action is proceeded with and 
judgment entered up for the amount subsequently 
ascertained by arbitration to be due to A. B, 
has a cross claim against A. which he is unable 
to plead in defence to the action brought against 
him. In proceedings taken under the bankruptcy 
of A., which happens subsequently to the award, 

B. is allowed to prove his debt against A.’s estate 
as a set-off : — Held, that the solicitor with w'hom 
the cheque had been deposited did not thereby 
lose his lien for costs, and a bill to recover from 
him the whole amount of the cheque was dis- 
missed, ILausoji V. lleecc. 27 Ij. J., Ch, 118 ; 3 
Jur. (N.S.) 1201 ; 0 W. E. ’4G, 

Yliere C. gave his attorney a specific sum for 
the purpose of satisfying a debt, for which an 
execution had issued against his goods at the suit 
of B., and the attorney paid the money to B., 
who thereupon delivered to him a lease which 
had been ^leposited by 0. with B. as a security 
for the debt : — Hekl, that the attorney had a lien 
on it for his geneml balance due fi'om C. ; and 
that such lien was not extinguished by his having 
taken acceptances from ,0. for the amount of 
that balance before the lease came to his hands, 
some of those acceptances, when the lease did 
come to his hands, having been dishonoured, and 
one of them taken up by the attorney. StsTemon 
v. inaheloch, 1 M. k S. 585,; 14 B, E. 525, 


Judgment for Costs.] — Avsolicitor does not lose 
his retaining lien by suing his client and obtain- 
ing judgment for his costs. Aihhds Mstnte. In 
yr, [1894] 1 Ir. B. 225. 


10. Priorities. 

Successive Solicitors — Insufficient Pund.] — 
Where successive solicitors are employed in an 
action, and the fund in court is insutticient for 
I’.ayment of all the costs, the solicitor who con- 
ducts the cause to its conclusion is entitled to he 
paid first, and the solicitor w'ho was next pre- 
\dously employed is entitled to be })aid next, and 
so on throughout, the latest in oi-der of employ- 
ment being entitled to priority ; and it is imma- 
terial thaf the ])revioiisly employed solicitors 
may have obtained charging orders for their 
costs. Madsioorth, In m (34 Ch. B. 155) fol- 
lowed. luiiffht, In re, Xnir/ht v. Gardner, 61 
L. J., Ch. 899 ; [1892] 2 Ch. 368 ; 6G L. T. 64G ; 
4b W. R. 460. 

In 1875 A. commenced an action against a 
colliery company on behalf of himself and all 
other debenture-holders. Bhoi’tly afterwards the 
comjiany was ordered to be wound up, and the 
official liquidator wms appointed receiver and 
manager in the action. In 1881 the plaintiff A. 
became bankrupt, and in 1882 B., another deben- 
ture-holder, was substituted as plaintiff in the 
action. An order was made directing A.’s solici- 
tor to hand over the papers in the action to B.’s 
solicitor, wdthout prejudice to bis lien, if any. 
Tlie colliery was carried on by the receiver and 
manager until 1888, when it was sold under an 
order obtained in the action by an auctioneer 
thereby appointed. The purchase-money, which 
was paid into court, was insufficient to pay the 
balance found due to the receiver, and tlie costs 
of all parties. The solicitors of A., the first 
plaintii, claimed that, having given up the 
papers without prejudice to their lien, they were 
entitled to be paid their costs in. priority to all 
parties to the action. Held, tliat the solicitors 
of a plaintiff in a representative action, for whom 


By Attachment.] — A solicitor doeanofc lose his to be paid their costs out of a fund recovered in 
lien on costs ordemd to be paid to his client, by the action in priority to the new plaintiff or 
taking the client in execution uncler ,a 'ca. sa, for other parties, by reason of any lien they might 
, nonpayment of costs. IT Briefi v. Xewts, S Be have upon the papers handed over by them in 
G. J. & S. 606 ; 2 B; 586 ;g82tTj. J., Ch, 665 the action. Batten v. Wedqumnl Coal and Iron 
9 Jur. 764 T* ^884 II'.'W. E.'Sfa 54 L. Ch. 686 ; 28 Ch. B. 817 ; 52 ,L. T. 

The statute I k 2' Yich e:;iiO-;Ss.A6, , IS, Roes 212 ; 83 W.‘B. 808. 
deprive aealiHt0r,!whdhas'attachedhfe;cIxent ‘ ‘ 

for nonpayment of. costs, of- his Ben] upon the Oyer Garnishee, Order.]— The plaintiffs were 
,fundj which the £or W. in ' an, action in- wMch he- 

attachment of ,the, client;’ '/recovered a'sum^ of money. The defendant waS' 




1713 




SOLICITOIi— 1714 


jiidgmoTit creditor of ^V.. and <d>taiiied, ex 
parte, on the day that Jiulg’rncnt si'rued in 
tlie above aeiion, a fj;'ar!usheo order attadiinjj all 
‘debt.'s diir to \V. On rlu; taxatioii <->f costs on the 
same day, the plaintiffs for the iirst time learned 
'Of rlie rlefendant'y cjaim. and then iii'ave notice to 
ilio n'efciiilanr in the , ad ion in widch ‘\V. was 
plaiiiiifr, of their claim of lieu : — Held, tiiat the 
piaintih's lu.d a lien fta* their eo<ts on tlie sum 
recovered by W. iShijtpetj v. Gmj, 40 L.J.. C. Ih 
024: 42 L. 4'. t)7h : 2<S \V. it. S77 — 0, A. S. Ih. 
Ifatner v. 6'//c,Na 48 L. J.. Oh, r>08 : 1 1 Oh. D. 942: 
21 AV. R. 884. ■ ' I 

A proctm-'s lien on a furul in eourt is Jiot ; 
aRected. by U: gniaiisliee order, and he is entitled ’’ 
to be ];aid Ihs costs iti priorit}" to the claim of 
tlie n-arnisliee. The Jeff Utn'ls, L, R. 2 Adin. 1 : ' 
17 L. T. ir>L 

An order olRained nnder the Gist section of 
tlie 17 A: 18 Ah'ct. c. 125, attaclnn^' ^ fund in the 
hands of a garnishee to answer a judgment debt, 
will not displace tiic prior lien for costs of a 
solicitor who hns given notice. to the gandshee. 
Sijmjhw>i V, PruthertK 26 L. J.. CIl 671 ; 8 Jnr. 
(]N\S.) 711 : 5 W. E. 814. 

The attachment of a judgment debt overrides 
an attorney's lien on or control over the judg* ■ 
ment in respect of general costs due to liim^froni 
the garnishee. Ilonqh v. PdwanU, 1 H. A iS. ' 
171 ; 26 L. J., Ex. r>4 ; 2 Jur. (N.s.) 811. 

Costs awarded upon an inteiiocutory appdica- : 
tion are subject to tiie lien of the solicitor for tlie , 
party to wliorn they are givem ami cannot be i 
attached b}' a judgment creditor of the |)ai-t.y to , 
the prejudice of the lien, (’ovmlrh v. lionayHe. ' 
22L. E., Ir. 140. 


* of the estate : and the court cannot, cm petition 
in the suit by the plaintiff or receiver, (»rfRr any 
taxation of the solicitors’ costs. Wa rhuetoe v 
Edffe,, 9 Sim. o08 ; 8 I.. J., Ch. Ill : B Jur. 166. 

A solicitor, who Is in disburse for Ills client, 
has a right to be paid out of a <!utr rlec-reed to 
an adminlstrato?*, and lias a lien upon it heiore 
the bond creditors of the deceased ; nni' can the 
administrator controvert this rule, by insisting 
on a|)plying the assets in a coiir.se of a<nninistra- 
tlon. Turu'I/i v. G'dmut, B Atk. 72d, 727. 

E. S. devised his real estate, subject to his 
tlebts and legacies, to his only son, J. 8., in tail, 
and died in 177B. In 18U2 4. S. deposited the 
title deeds with his solicitor, and }irior to the 
year i81B, incui'red cftsts to a large aiuoimt, in 
suffei'ing a lecovcry, and in the causes of A., B., 
and (the testator's younger chiklreii), in.sti- 
nitcd to raise charge.s to whicli tlicy were entitled 
under the will, Ac. In ISIB a specialty 
creditor of the testator on whose debt J. 8. paki 
interest until 1811, hied his bill against J. 8. and 
A., F). ami C., Ac., praying for the execution of the 
trust for payment of delks, and that his demand 
might be deemed charged on the testator s real 
estate, J. 8. sutferetl the bill to ]>e taken pro 
confesso against him, and died insolvent before 
the final decree. Some time before, the solicitor 
of J, 8. became concerned in this cause for the 
vepreseutatives of B., and now rofusetl to bring 
ill the deeds for a sale under the decree, until 
J. S.'s costs iriciirre<i between the years 18n2 and 
181B should be first jiaid. A.. B. and 0. were 
reporteiL in priority to M., for whose demand the 
I’csidneof the fund would be iiistdiicient : — Held, 
that the costs now dcmaiuled. if roiulored neces- 
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Acting for Company and Bebentnre-holders.j 

— The solicitor of a company who acts in the 
issue of debentures is not therefore debarred from 
setting up a retaining lien for cost.sdne to liiinas 
solicitor of tlie company, against the de]3entnre- 
holdens in respect of documents whicli, if two 
solicitors liad bt'cn employed, would not liave 
been hamleil over to tlie solicitoi’ acting for the 
•debeuturediokiers. Snell ^ In re (6 Ch. D. lOo), 
-distinguished. Jiruntoti v. Elcefrienl Enyhieer- 
hty Corporation, 61 L. J., Ch. 2r>6 : ri892’i 1 Ch. 
4B4 : 65 L. T. 745. ■ - - 

Transfer of Pnnd with Hotice.] — F. was 
entitled under a will to a life iiitei'cst in 10,600/. 
He retained a solicitor to institute a suit for 
administration of the testator’s estate. Orders 
had' been made in the suit directing the costs of 
all parties to be taxed and pai<l out of funds in 
C( 3 urt, amounting together to about lOO.OUOA, 
but this had not been <]one. B.’s life interest in 
the lO.dtJO/. was transferred to a society, with 
notice tliat F.'s costs due to tlie solicitor had not 
been jtaid. Iffore than two yeai's had elapsed 
■sitjce the first on lor to tax and pay costs, but the 
■solicitors bill ha<I not been delivered Held, 
that the solicitor was entitled to a charging 
order under 2B A 24 Viet. c. 127, s. 28, upon- the 
life interest in the 10,600/., and also to retain 
the papers in the suit until he was |.>aid. Pileher 
T. Arden, Brook, En‘ jnerte^ 47 L. J.. Ch, 4.79 j 7 
Oh. D. BIS'; 38 L. T. Ill ; 26 AAh E. 163.' ';' ■ 

Creditors.] — A solicitor who had acxpnrcd the 
possession of deeds, Ac., relating to the estate 'of- 
a party deceased, for general purposes, was held, 
on the petition of the plaintiff in a creditors’ silit, 
to have a general lien (beyond costs in the suit)’ 
on the documents prior to any general creditor'; 


sai-y by the will, should have been claimc<l upon 
; the hearingof the cau.se. anti pj'ovided fur by the 
: decree : and that, therefom, ihe claim could not 
; mnv be entertained : — Hekl, also tliat as it did 
I notappear tliat any of the costs had been incurred 
I l;>efore the title tleed.s came into the solicitor’s 
i po.ssession, and as he had full notice of the will 
I when the costs were incurred, he was b<.)und by 
! the trust, and liad not any lien upon, tlie deeds 
MIS against M„ the specialty ci'editor oi: the 
j testator, who ha.<l proceeded bona ti<ie and witli 
! due tliligonce. Morfjan v. Srott, 2 Ir. Eq. E. 128. 
i WhcMi a judgment was obtained against a 
I client subsequently to the deposit of liis title 
I deeds with his solicitor, and costs ha<l become 
I due for pro'fossional services rendered to the 
! client both before and after the tlate of the 
; entry of the judgment : — Held, that the solicitor's 
lien could not prevail against the judgment 
I .creditor for any portion of the costs incurred 
j after the date of the jadgment. Blundeii v. 

; Denarf, 2 Dr. A AVar. 405 ; 2 Con. A L. Ill ; 5 
r-hkSq. R, 221. ■, 

!.■■■" , ' ' ' ' 

[ 11, How Enforced. 

j "' By what Method.] — If a solicitor, whom his 
: client has ceased to employ,' by tlie product ion of 
! a deed in his hands belonging to the client, and 
''upon 'which 'he edaims'a lieu as solicitor, enables 
the client -to recover 'a fund in a suit, his lieu 
over tlie.'fnnd so*-feali, seel is.con fined to the costs 
of that suit,, but is a lien 'which ho is entitled ,, 
actively" to enforce. Secus, as to liis' general lien 
mpon his-.clienfs papers, which applies to all his ; 
Mils of. costs; ’fcut is Merely right to retain the , ; 
papers, and cannot actively enforced. ^ 
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When all Matters in Bispute have been the suit (which T-vas for an administration of a 
referred.] — The lien of an attorney cannot be testators estate), and lie claimed a lien on them 
ajfecte<{ by reference of the cause and all matters for other business relating to the admiiiistratlon, 
in dispute between the parties. Cmcell v. Bette- besides that done in the suit, a motion by a 
leij, -i M. <S: Scott, 2G5 ; 10 Bing. 432 ; 2 D. P. C. creditor for a inference, as to whether the solici- 
780 ; 3 L. J., 0, V. 14S! ' tor had a lien on the papers, and that he might 

deliver them up to the receiver, or deposit tliem 
TroverforBocuments.]— If an attorney having ^ourt was dismissed. Warhuefon, \\ Bdeje.^d 

a lion on papers delivers them to an arbitrator 50 ;^ • L. J., Ch. Ill ; 3 Jur. 106. 

for tlie purposes of tlie arbitration, he may main- 
tain tre)ver for them against the arbitrator thougli Time for.] — An infant tenant in tail 

he has not expressly reserved bis lien. WhaJlei / 1 Oled a bill by his next friend against his trustee, 
Y. Halley, 8 L. J. (o.S.) K. B. 6. | who was in possession of the title deeds of the 

estate. The defendant deiiosited the deeds in 
Award~-Payment to Solicitor. ]— Where the court for the inspection of the plaintiff. Ko- 
terras of an tiward were “to pay to the plaintiff decree was made, and when the infant came of 
or liis attorney ’’ and, the plaintiff having become .-jge he repudiated the suit. The defemlant then 
insolvent, the attorney claimed a lien on tlie moved to'have the deeds delivered up to him : — 
award for his costs, an order for the defendant to I-Xcld. that the defendant \vas entitled to the 
pay the amount awarded and costs to the plain- oixler, notwithstanding the opposition of the next 
tiff’s attorney was refused. Anon., 1 W. E. 150. friciHl. hi the same case the defendant, having 

obtained possession of the deeds, gave them ixp. 
Costs.]— -Where costs are ordered to be paid to to the plaintiff, who immediately mortgaged 
the client, solicitors need not wait the result of them. After tliey had been delivered to the- 
process to compel the payment of such costs, but mortgagee, the plaintiff’s solicitor on the record 
may insist upon the immediate beneht of their presented a petition claiming a lien on the deeds 
lien. Poumet, v. Ilumplireyn, C. P, Cooper, 142. fQr the costs incurred in the suit on behalf of the 

plaintiff: — Held, that he had no such lien. 
Out of Fund.] — Practice as to attorneys 3 Drew. 1 7 ; 3 Eq. E, 129 ; 18. 

a}>i)lying to be paid their costs out of the funds j^r. 1068. Affirmed, 7 De G-. M. & G-. 635 ; 24 
decreed to their clients. Anon., 5 Ir. E^i. E. 38. l. j., cii. 581 ; 1 Jur.'(K.S.) 122 : 3 W.E. 199. 
Lien of a solicitor upon a fund in court for his 

costs of suit protected by a stop order. Ilohson By Bill.] — The court will entei'tain a bill by a. 
Y. Shear wood, 8 Beav. 486. solicitor, seeking to enforce a lien against certain 

A solicitor who has established in a suit a title fleeds in \’espect of his bills of costs, a. 
claim. ]>y his clients to a sum of money may pecrce for an account having been made in a 
apply ex parte for an interim order to restrain ^^^lit histituted by the client against the solicitor, 
the payment to the clients by the accountant- under which decree the master was not at 
general of a dividend in the suit until he can liberty to take into the general account what 
apply for a charging order. Gervanl v. Bawen, was due to the solicitor in respect of his bills of 
21 L. T. 322 ; 18 W. E. 32. eosts. Hector v. JoUiffe, 6 J ur. 120. 

Where an attorney applies to be paici his costs Qn a bill tiled by a solicitor, seeking to- 
out of a fund allocated to his client, he ought to establish a lien for costs upon a policy of assiir- 
state, in liis aflidavit, that he distinctly informed a^ee which a client had placed in his hands pro- 
liis client of his intentioimso to apply. Itedmond fessionally, and upon which the court had, in. 
V. Gormley, 4 Ir. Eq. E. 698. ^ ^ another cause, directed an action to be brought, 

An attorney has a lien for Ids costs on a judp special injunction was obtained, restraining all 
merit recoveretl by his client, and tlie court will pj'occeditigs upon the policy ; but this injunction, 
lay hold of the fuml wlmre it'exists, and wiieu it was dissohnd, upon appeal, the Loid Chancellor 
does not thereby set aside any aiTangement- of holding that the plaintiff’s proper course was to. 
the parties. Slater x. Son der laud Corporation, make an application in the other cause. Whether 
33 L. J Q. B. 37 ; 9 L, T. 422. yLmh a lien could be enforced by suit, and if 

By the decree, the plaintiff’s costs (3197.) had to what extent, txumre. Ste,a 'dman v. Wehlh, 
been o.L’derccl to be paid to her solicitors, out of a q Myl. & 0. 346 ; 8 L. J.. Ch. 193 ; 3 Jur. 213. 
fund in court, in which she was interested; but Pemimg a reference for the taxatiem of a 
the plaintiff liaving in the courst! of the pro- solicitor’s bill against a married woman, the- 
ceedmgs given to one of the him of solicitors a solicitor cannot maintain a suit to enforce a 
bill for 3002., winch they had passed away, the p-yn Xor his bill of costs on her seiiarate estate, 
order tor i.he payment of the 3192. was stayed. Wauqh v. Wadddl, 16 Beav. 521 ; 1 W. E. 206, 
Moon V, Smith, 14 Beav. 393. 

_ - X T ; 1 , Non-production.] — An attorney having a lien 

Judgment.] Interpleader on an attorneys ^ deed for the costs of drawing it is not 
claim ot hen upon a sum .a wauled as (L™ bound to produce it on a subpoena duces tecum 
under a jadgmeut obtamrf by th^elieimagamst- for the client. Kemp v. King, 2M.&. Bob. 437;. 
theplamtiff. v. -Bote, 18- ^ 292. Gar & M 396 
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of fi third person, so tilso is his solicitor, thoipcii 
the Ijirier may have a lien 0*1 it for oo<ts a^>•aEn^l 
Ids eiicjits. F^niom/ \\ Ihunn'd. 2 J^ch. i iarf. 
ILn 

(’laini of lien hy ,'.<iiitnror for |n-ofessionni , 
charges held to be no yroiuul <if nl.jr-eiion io an | 
orilei’ iijiuii liiirs ro ])r(fdaice de-'ds in ]M'w<\‘Ssioi:i : 
before the examiner, with a viewlo iheii' bthny ' 
iisv<l iiT^ evuiencs- lii-tweo !3 thii'd nartio^. //ii/j/ 
L'nldclJ. 7 Ito (h 31. .V; (h iVM ; 3 ho. jh '7iHf ; : 
24 L, J.. Cii. thJl ; 1 .Inr. fx.s.) ; h \v. U, 7SI. ; 

A Solicitor a defendmil in a suit caunot refiis^w 
to produ<a'3 doctofieiits bcionein.y to ids <d:cn^. <a* ! 
tile ground ti)at he has a lien nijon th.eiij, and , 
that the party sca-kitiu inspect io]} olaiin-. nijdeJ' ^ 
his client-. Loch ft v, L'ary\ o X. lb 4(.t7 ; b) Jur. ' 
(N.S.) 144. ■ I 

A witness is bouiid lo [)rodiiee a doeunietst in j 
order that it ]ua;r be given in eYidmoc. notwith- j 
staruhhtg ho may have a iieii on it. CaniPsHuLs | 
(halhiumh In ro. 27) liuav. I. | 

JJistinctioii hetween the prodiuuion of doeii- ; 
meiits at the iiistanee of the party who crea.ced j 
the lien, atid of a stratigcr. atsd ’net ween p‘r(ulue* 
tion and partiiig with tlie possession. Ih 

A solicitor cannot set aj) a, lien ae'juij'cd in a 
cause as agjiiiist the right of other p>arties in the 
cause to ]3roduction. Vale v. Op pert, 44 L, J.. 
Oh. 57t) : it. 10 Ch, a4<t ; BH ‘L. T. 41 ; 23 

W. B. 7S0. 

xi solicitor who o])tained possession of a lease 
from a client which was claimed by a tfiird 
party, canncit refuse to tuiswei’ a, bill, tiled 
against him upon an allegation that the informa- 
tion respecting the martej's iuLiuired into was 
obtained eithci' in the chai'ucter of solicitor, or 
as a creditor of his client, neither will Ids claim 
to be a jnirchaser for value without m.ttiee, in 
respect of a lien claimed upon the lease for a 
debt inciu'red by his edient, prevent his being 
required tet answer the lull. Thoman v. 

28 L. J., Ch, 820 : o Jur. (X.S.) 6(17. 

Effect of Order.] — ^3Vhere a party, claim- 
ing by title ]>aramotinr to clientj enforces the 
production of the papers, semble, tlie benetit 
thereby incidentally accruing to parties deriving j 
under the client cannot he taken from them.! 
and the solicitor s lion is lost. Fin /idea v. I)e.sa rt i 
2 Dr. k\Vm\ 405 ; 2 Con. A L. Ill *, 5 ir. Etp It. i 
25L 

— ^ — Deed Impeached.] — AVhere a deed is | 
sought to be impeached, the plaintiff is cntitlcii 
to iu-ivc it produced, aiid the defendant camiot 
resist the production u|H>n tlie ground, of iicTi. 
Faleli V. Sifincr, Turn. B. 87 : 23 lb B. 195. 

Marriage Settlement,] — Solicitors em- 
ployed by the husbiujd to pre^iare a liiarj’iagc* 
settlement : — Held, not bound to produce it to 
the trustees until their bill had been paid. 
Gregmyn.. In re. 26 Beav. 87. 

' In an action by a marrletl woman against 
her husband and the trustees of her maiTiage 
settlement, the solieito]* who prepared the settie- 
inent was called as a witjiess for the ])Jaint.iff.\ 
and recfuii'ed to produce the setticnieiit under a 
subpesna duces tecum. The solicitor objected to 
produce it on the ground that it had not .been 
paid for, and asserted a general lien on it. The 
settlement was },>repared oii the instructions of 
the wife in contemplation of her marriage in 
1873 ; i.e. between the dates of the Ma.rned 
Women's Property Act, 1870, and the xinieiul- 
ment Act, 1874 Held, that the solicitor was 


boiiml to pi*oduce. Fender v. Fewler, 50 .L. J., 
Ch. 086 ; 44 !i. Tb 799 ; 29 W. Pu 80<i, ' 

To Trustees in Bankruptcy,!— Xcc ante, coL 
1693. 


On change of Solicitor.] — T1 
rlic trustees of an eslaie'whlo 
ndmini.-i rat ieii <4 tiie cunrt fjavi’ 


diseiiarge, such a 
atlvaiiced. in fnL' 


iicitor.j — The s«iin!iroj*s t(»r 
eslaie "which is under the 
} cunrt fjavi* n^i. ai‘tce‘ their 
n foi- (-‘ist.s aiid fur }uoney 
ir as will enable tlieni to 


, !Vi|uiivd by rltc OM-eiver fur thu nmnagemeiit of 
• I ho eorate. Jiel-tneii v. French. 43 .L. J.. Oh. 
i3l2: 1.. lL.8Ch.9i8 • 29 L. I. bu; ; 22 W. lb I 77. 

' x\. dcfoiulanr. sliurtly aftm’ liiing a,u atlidavit 

j’ as {<> duenmenr^, cniCiOd intu liuufdaiiun uf iiis 
i affairs by nrninycnvnt:. 8( me lime aft mava iris 
1 .he changed Ills sulioitui'.s. The ])iai}itiff a)q>lied 
! for production of the (.loouiiKOUs. wliitht the 
j dcffeiuiant roi-ted on the groun.l raat tfioy wore 
in tliC |)ossession of Ids foimier solicitors, whO' 

! claimed a. lien on lljcni : — Ibdd. tliat an order 
! for produeno}] rniLst be made, with liberty tO' 
a.pply in case the iiefondant found it impossible 
It) ])i'('Hliic,e tiie tlocumeiits. the plaintilf not In’ 
attach the defendant wirhout ietive of the courr. 
Vale V. Oppert. 44 L. J., (ffi. 579 : L. lb 10 (lb. 
340 ; 33 L. T. 41 : 23 W. lb 780. 

DocumeJits iii the posscssio]] of a IVaaner soli- 
citor of a plaintiff: who claimed a lion for costs 
upon diem ^vill iuji; be onlened to ho ]a’o«lnced 
for the defoiulant's inspection. A’etflewetl v. 
Bardoiv, 20 W. B. 621. 

Order on Client.] — A party oi'dm-ed to [jrodnee 
papicrs which are in the liarnis of Ids solicitor, 
must pay his bill of costs if he cannot tUherwise 
procure them. Slunc, E.r parte, Jac. 272. 

A defeiuhint before answer became bankrupt. 
Be put in, his answer stating that cerinin books 
aiul letters were in the possession of his solicitor, 
who claimed a lien on them, and that he could 
not obtain jiossession thci’eof. ITie court oniered 
tl.ie ilefendant to jirodiice tlifiii. with to- 

apiply in case of Jioed. Itod'irk v. Gaud el I, 10 
.Beav. 270. 

; Where an order for discovery has been made, 

I it is no jinswer to a summons for production of 
i documents that the documents are in tlie [}«)sses- 
j sion. of former srJicitors who claim a lien on 
I them for costs, and that the persoii resisting- 
I production is unwilling to dischai'ge llie .lien 
! i)e<aiusc he believes lie has a griuj claim .for 
negligence against such solicitors. Tim court, 
boweve)', in making the oiiim* for ))rodnc1ion 
will give liberty to apply so as to ])rovide for 
tlie contingency rif the party called u])on to pro- 
duce documents ffndiiig a difficulty in obtaining 
them. Lewln v. Fmeell, 06 L, J„ CJh. 403 ; [b8i.>7j 
1 Ph. 078 ; 70 L. T. 282 ; 45 3V. lb 438. 

A defcnilant by his answer state* I that a certain, 
deed was in tlie possession of the per,sonai repre- 
sentative of a solicitor who clainied a lien on it. 
The- court ordered him to pro<h?.ce it, wttli liberty 
to apply, if production or inspection of the deed 
was ref usetl by the party wl'io had it, Mon^el v. 
A/V7,swy, 13 Ir. Hq. lb 144. 

Two defen t Ian ts, one of wliom was a solicitor, 
admitted by their answer tha.t documents, were 
in their power ; their solicitor, with his partner, 
clahned,a lien upon them for costs.; and on 
a motion that the defendants should pay the 
costs in order to facilitate the production of the , 
clocuments, the court declined to make the order. 
Wro'uglitim v. Barelmj^ 11 Jiir. 274. _ ■ 
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Where documents belonging to a trust are in , After a <Iecree for a sale, the solicitor of one of 
the liands of the solicitor to the trust, who claims j the defendants, a morigagee, who had been paid 
n. lien upon them, a trustee defendant cannot bv | off, but had not reconveved, haring the mortgage 
answer refuse to disclose the deeds on the ground . deed in his possession, being made a party by 
that the solicitor claims his lien, and will not i supplemental bill, and having admitted by his 
produce them. The course is for the trustee to I answer that he held the deed, haring a lien 
obtain an extension of time to put in his answer, : thereon for costs incurred by the mortgagee, his 
which extension of time will be from lime to ’ client : on motion against the solicitoi- by plain- 
time prolonged, until the trustee can pay off or 1 tiff, ordered, that he should bring in the deed 
procure a waiver of the lien. Goodcliaj) v. | without prejudice to any claim he might have 
WeatifUj^ 16 Jur. 586. against his own client. Flumtre v, O'Dell^ 1 

^ ^ I Tr. Eq. E. 118. 

Order not Obeyed.] — A defendant was com- j attornev who claims a lien for his costs 
Blitted for the non-prod action of documents | the tiiie deeds of a freehold estate decreed 
admitted by him to be in his possession or power. ! to be sold, which lien was acquired by him prior 
It afterwards appearing that prior to the suit ; to the institution of tlie suit, will be ordered to 
they hnd been deposited with a third jiarty, who ; Jeposit them in court, without prejudice to his 
■claimed a lien thereon which the defendant was ■' pen. or to his making it available against the 
unable to satisfy, he was discharged from custody ; purchase-monev of the lands : and having estab- 
without^ producing them. XoHh v. Hnler, 2!) | psPed iiis claiin, he is entitled to be paid it out of 
Bear. 487. purchase-money of the estate. Zittle v. 

The non-delivery of documents left by an * Jjfttle, 2 Jones, 270. 
insolvent solicitor with counsel and law sta- j On 'a petition, that certain bills of costs of a 
tioners, and retained by them for nonpayment j solicitor might be taxed after the amount had 
■of fees and charges :—Held, not a breach of an . been paid and the papers liadbeen delivered up : 
order upon the solicitor to deliver up to a now j __Held, that the papers (which had been delivered 
■solicitor all deeds and documents in his possession | on the faith of a settlement), being necessary 
or power, relating to the affairs of his client in i for the purpose of enabling the solicitor to sup- 
the suit. In re, 8 Dc G. E. k, J. 104 ; port the bill of costs, must be placed in the 

j (^^'^0*^28 ; 4 L. T. 103 ; masters office for a limited time for inspection, 

■9 \\ . ll. 398. mid be subject to the solicitor’s right of lien ; 

Costs of Motioix.]-A defendant decreed to 

If T“' ."R If *: a of solicitors Imving declined to act for 

■onl 1 P'^*®t‘.ssion 0 It f t eiK ail s i giigut during the continuance of a suit and 

■solicitor, who claimed a hen on tlieni tor costs : n i . . * - , i ■, n . i. 

but the court, on motion, ordered him to deliyer f f g'’® Ri f «= deeds alleging that they 

them up, and to pay the costs of the motion. Md a hen tor costs incurred to them, and also to 
r Vv/ »///)>* ^ 'St-rvi '>ui P^’t^tlecessors in the firm betore the com- 

' SoliiitorkfisingtAllo'w deed in his posses- i baving been 

Sion to be pim-ed on bolialf of plaintiff, because ' d, an order was made for the 

he had lien on it for costs due from defendant : ' 

■ordered to produce deed at his own expense, and | L. J., Oli. dOO. 

pay all costs consequential on his refusal. | 

Irajis,s‘m(/io'H< v. Brasdngton, 1 Sim. &; S. 455. ; 14^ Order for Delivery to Client — See ante, 

Payment under Protest. j—Wh ere a bill of ! 

■costs is paid under protest in order to obtain I 

some document upon which a lien is claimed, the I Set-off of Costs — See Costs. 

objectionable items in the bill should be specified 
before payment. Bane, hi re, B:r ewHc, 

8W. B. 15. . . 

i When Eetainer Betermined .] — See ante, col 

’ • I 1421, 

13. Deposit of Deeds m Coiirt. i * 

In what Cases.]- A solicitor will- not bo 1 tTnoertificated.] -&« post, 

ordered to bring into court the deeds of his | ' ‘ ’ 

■client. J/‘ 1 Hog. 129. i Agreement hetween Solicitor and Unqualified 

Where a solicitor receives in his jrrofessional | Person.J^An agreement by a solicitor to give to 
character mumments of title from his client, the ^n unqualified iierson a share of profits on busi- 
comt has juriS(liction, under a decree binding the ness introduced by the latter, gives no right to 
•client, to order his solicitor to bring' in the deeds tiie client to deduct from the solicitor’s bill the 
cf Ins clmnt m his possession, although he never amount allowed by him to such unqualified per- 
nppeared m the cause, and it Js uncertain what ^on. Qonlm- v. Balzell, 15 Beay. 851 ; 21 L. J„ 
time the. deeds came' into his,- possessioih. Mar- 206 • 16 Jur 186 

r*^5fhe plainif&^as 'txusteev-forysaie -.of real .When Solicitor has discontinued Action,] — ^An 
/'States. The'“’d^cree’ directed'’ th'd. estates, to) be attorney is not entitled to recover his bill of 
sola, and the title ■ileeds -(which i ■.were. 'in. the costs for conducting an action which he has not 
possession of the terminated, but which has been discontinued, 

■ of thM unless he shews satisfactotT" reasons for not pro- 

'r^fh^e4 alien ceedingwith it, and gives his client reasonable 

\ibn]lfheM'’fbr hxte^stiaof^he siiltjtbut the comrt notice thereof. JYkMlUr, WUso/i, 11 M* 45 W, 

' 'i06,.h^ D.Cm,) 1031 j 12 B. J„ Bx. 266, Seealm 
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Solicitors to Compaay acting Ultra Vires »] — j Solicitor a Party.] — Where a soiieitor sues <jr 
Suiieiturs to a ci'inipatiy eainiot recover costs (icfends an action in person, and obtains jndg- 
in respect or bu<ine-r. undertaken with fall inont with costs, he is entitled to recover from 
kiiowiedge that it is beyond the powers of the his adversary the same costs as would have beeir 
company, nor (*an they aippropriate nioney, be- allowed if he were not a party to the actioin but 
loir^dng to the crnnpaTiy, and inccivetl by 'them were acting as solicitor for another person, subjeet 
on a genoi'al acemuit. To the payment of such to this, that the costs to be allowul must not 
costs. Life d,y.v//?v//av' In rc, include any items which the union of the two 

Jliururd lind Ihlmti'iu Er ptnic.l H. ^Isl. \ characters renders impossible or uuuecessarr ; 
2 X. H. ; 8 L. T. 728 : 11 W. il, fnS-k S. F., and where any items are altributable ui the fact 

tinrrtou v. X/. Jhilo/K .“G L. J., that the soiiciW is acting in the 1 wo ciiaracters, 

Q. B. HI). such items should be treated mi taxation as- 

^ .. attributable to his cliaracter as ]jarty to the 

Costs Payaljle on Contiageacy.:--Aaeclai'atinu charactor as solicitor, 

stated tliat tlie plaintilt was tlie attonmy ot a Si-ottixh Permaacui Jifuem S.vuefi/ v. 

railway company ; that it was iuter.dod to apply ^7, 53 j., q. b. Jird : IH Q. B. U. 872 : 

for an act for its incorporation: and that, rp . 32 W 11 781 A. 

cunsiileratiim tbat the niaiiapdiis ciinimittee ol W'liere niieof abotlvof mortsrageesi-sa.solicitor, 
the railway would, by the pcnni.ssion aiul at the eufoi-ciiisj the mort-age seou- 

instance ot the pilauitilf, retail! the deteniamt Us ]*ity, he is entitled to charire profit eosr.s inraiu-st 
attorney about performing certain business tor ^ue mortgagor, whether "the mort,gu,gees arc 
the company, 111 preparing books < it reference, trustees or not. If in such a case the mortsagor, 
serving notices oil tlie landowners, and doing the npi.B-juir to tax the bill of the solieitor-mort- 
convoyanomg business coiisequeiit upon the act ‘ tj.e obicetitm to profit 

ot parliament Iieiiig oWanied. ir such act should hosliould state lii.s obiectioii in his petition 

be so obtained, he, tlu; detendaut, promised to taxation. DomiUhuiu 'in re. TA h. J.. Ch. 
nllow the piaintin one- third ])art ut tlie pronts ot j p- j . 27 Ch D r> 4 f • 51 L T 022 
the business. And that the m.uiiagiiig coniiiiittee j ' ’ ' ' *' ^ ' 

did, with the pennission and at the instance of j Solicitor-Mortgagee.]— iMotiTGAGB. 

the plaintiff, retain the defendant as attorney in | _ r 

and about performing certain work and business! Solicitor-Trustee. j — Sd' Trust. 

for the company. In preparing books of referenoo, | Taxation, wlietlier Condition Precedent,!— It 


did, with the pennission and at the instance of j Solicitor-Mortgagee.]— MORTGAGE. 

the plaintiff, retain the defendant as attorney in | _ r 

and about performing certain work and business! Solicitor-Trustee. j — Sd' Trust. 

for the company, in preparing books of referenoo, | Taxation, whetlier Condition Precedent,]— It 
serving notices on laiidowiiem, and was ready and ,, condition precedent of a solicitor's i-ight 

wiUmg to retain the detendaut ni mid about the ^ guarantor of costs to be incurred, that 

conveyanomg business cuns^iuent upon the m- 

tended act being obtauied. breach, noupaymont j Cab.i: E. 279. 

ot the third part of the profits : — Held, that the 

declaration was bad, the meaning of the contract Right of Assignee to Sign and Sue.l — A soli- 
being, that the work to be done, and not the ejtor assigned his bill of costs and the right to 
retainer, was to be contingent u])on the passing i recover on it, and the assignee gave notice of the 
of the ^act of parliament. .Sciccll v. AUc/k 1" | assignment, and delivered the bill to the }»arty to 
L. J., Ex. 24G. j Pt3 charged, inelosed in a letter signed by himself. 

By ai private act of parliament, the expenses j ^fter the expiration of a month he brought an 
attending its passing were directed to be jraid out i .action in his own name on the bill of costs 
of the tolls raised or .levied, or to be raised under | Hhld, that the plaintiff was an assignee within 
it. The attorney who prepared and solicited the j s, 37 of the Solicitors xlct, 1843, and was entitled 
act sued the commissioners named in it for the ; to maintain the action. 'lnf/I.p v. JI'CutiliaN, 53 
amount of liis bill : — He.ld, that he was bound to j x,. J.^ Q, B. 311 ; 12 Q. B. B. 518. 
shew that there were sufficient funds in the| * " . 

hands of the commissioners, whicli had been | Partner not a Solicitor.] — An attorney carried 


hands of the commissioners, whicli had been Partner not a Solicitor.] — An attorney caiTied 
raised or levied by tolls or otherwise, to satisfy on business under the firm of A. &: Soji. ; tlie son 
his demand. v, Dalhj^ 1 'M. & P. 490 ; 4 was not, in fact, a partner, but acted as clerk to 

Bing. 5f)6 ; 6 .L. J. (o.s.) 0, F. 117. Bee Nkiwls his father, and received a salary : — .Held, that A. 

V. North Metropolitan Jb/., 71 L. T. 83G — C. A. might maintain an action in his own name to 

x\ffirmed 74 L. T. 744— H*. L. (E.) recover from a client the amount of a bill for 

Solicitor to Trnstees-Eights of.l-A solicitor o * C)’ i & 

employed in ti'ust business is the solicitor of the ^ 

trustees persomally, and has no direct claim on , Partners in Particular Matter,] — Where 
the t]-ust estate for costs, 50 ^wo solicitors, who are not in partiiership, are 

L. J., Ch. 581 ; 34 Ch, I). 470 ; 56 L. T. 87 ; 35 employed in the same matter for a client, as in 

W. E. 286. Xlie defence of an action, the prima facie inference 

An executor or trustee who properly employs Xhat they are partners as to that par- 

a solicitor or other agent to assist him in the ticular matter, and’ entitled to an equal share of 
execution of the trust enters into a contract in. ^he ioiht' profits^ irresfiective of the quaiEity of 
which he is personally liable, but he is entitled' performed by each. IloUnmi Vv Ander- 
to bo i.ri<lemnified out of the trust estate, not gQ Beav. '98. Affirmed, V De, a.= M. & G. 
merely against payments actually made, but ’,239^ ,■ , '’/A 

against his liability, so that he has a right to * ’ ‘ A" 

resort to the trust estate in the first instance for ’ '■ _ 

making the necessary payments to the persons Befit.J-rSpurt^'' an attorney, pmetised under the 
wdiom he employ's, though he may commit acts firm of ,§|iu’rr & Chambers. Chambers, although _ 
which will deprive him of such right. MundeU ^ ' -an’attorhb|?;i-"Was!ndt, in paftnbf.of 
In TO, BUndell v. BhmdeM, 57 L. J., Oh. 730 ; but only' atolerk.,.' Cass was-.#'clien^^i4l ;’W* ■ 
40 Ch. D. 370 ; 58 L.T. 933 ; 36 W. lb 779. 

alw Trust, ' ’ ^ Spurs? wfe^ip'wonMyiBaoIf dq on ubilf of ; 

, " ' ' ' ' " 


1 * ^ “ 1^ p > 

, n' > • , > J 'J 




liliiiiiSil 





SOLICITOE—Cos^ 


exchange of less amoiint than the bill of costs, i An action having been bionglit ^against an 
Spun-, without joining Chambers, sited Cass for ; attorno}’ ft)r negligence, iii which action the jury 
the amonnt of the bill of costs ; and Cass gave a verdict for tlie plaintiff, hiiding also that 
pleaded never indebted, and set off the sum due he liad been guilty of gross negligence, and tiien 
on the bill of exchange. Cass brought a cross- ! he brought an action for his bill of costs, the 
action on the bill of '"exchange, and bpurr set ! coint refused to stay i)rocecdings in the latter 
off the amount of the bill of costs. The two i action. Smith v. Holt, 2 D. P. C. (52. 
ctions being tried together, it was found by the ! An attojiicy employed to prosecute an appeal 
jury that Chambers had authorised Spurr to con- ' against an order for the removal of a pauper 
tract on behalf of himself and Chambers with , pennitted the next sessions to pass without 
Cass, and that bpuiT had so contracted: — Held, j causing t lie appeal to be entered, and respited; 
that S purr, being the real principal, might take i and failed to comply ivith the directions of the 
the benefit of the eontract with Cass, and sue ' statute, as to the notice and statement of the 
alone, and set off the bill of costs in the action | grouiulsof appeal. The justices, at a subscrpient 
.-against him. Spurr v. Qns, 39 L. J,, Q, B. 249 ; { sessions, liaving refused to entertain the appeal: 
L. E. 5 Q. B. (>06 ; 23 L. T. 409. ' — Held, that the attorney could not maintain 

I an action for his costs in 
Compromise — Laches.] — Where plaintiff’s I Huoiflrij v. Buheer. 8 8c( 

'Solicitor, with notice, suffers the defendant to , 111 ; 3 Jiir. 1105. 
satisfy the demands of his client, without making ' col. 14(57. 

•effectual ]>rovis,ion for payment of his costs ; the i 

court will not suffer him to proceed in suit 1 ^ Service w 

n£rain.st ilefendant for recoverT of them. ; Where a solicitor 

tT aooh\ H‘Clel. 211 ; 13 PrieV, ^73. i cation of a suit, a 


ante. 


Statute of Limitations — From what Time dost, he cannot recover any portion of his bill. 
y inrn iujP’.'l - — Two attorne,ys in partnership ; Stohes v. Trumpet, 2 Ivay & J. 232 ; 3 W, E, 503. 
having been retained to defend an action, i An attorney being instructed to ta,ke proceed- 
It was decided in favour of the defendant, j ings against an acceptor of a foreign bill of 
upon which the plaintiffs appealed. While j exchange, brought an action against him in the 
the appeal was pending the partnership ivas ; name of his client, without ffrst ascertaining 
dissolved, and the proceedings were 'continued j whether his client’s title was complete by special 
by one of the partners separately Held, that , indorsement, as required by the law of the 
tiie partners were not entitled to sue for their 1' foreign country, and it being afterwards ascer- 
co.sts till the aiipeai was decided, so that the tained that there was no such indorsement, the 
Statute of Limitations did not until then begin to ! action was discontinued : — Held, that he was 
run as against their claim. Ilarru v. Quine, 10 ! guilty of such negligence as disentitled him from 
B. & R. '(>-4-4 ; 38 L. J., Q. B. 381 ; L. B. 4 Q. B. ! recovering the costs of the abortive proceedings. 

-653 ; 20 L. T. 947 ; 17 W. R. 967.. I Lonr/ v. OrH, 18 C. B. 610 ; 26 L, J., C. P. 127. 

The cause of action in respect of work done by In an action upon a money bond, the defen- 
;a solicitor arises upon the completion of the dant, after the writ i.ssued, wrote a letter, stating 
work, and not at the expiration of one month that he had paid part, and was ready to pay the 
from the delivery of a bill of costs, and there- residue. The attorney for the plaintiff then 
fore the Statute of Limitations runs from the delivered a declaration. When the cause was 
completion of the work. Oohurn v. Cnlleelge^ ready for trial an order was taken by consent for 
L. J., Q. B. 462 ; [1897] 1 Q. B, 702 : 76 L. T. a reference to the master, who made his allocatur 
4508 ; 45 5?. E. 488 — 0. A. in favour of the plaintiff. In the meantime the 

The contract between a solicitor and his client defendant had become bankrupt. In an action 
is TO carry on the action to its termination, by the attorney for his bill of costs, the judge 
unless the solicitor gives reasonable notice to directed the jury tliat it was his duty, on receiv- 
determiue Iiis employment, and therefore' the ing the. letter, to make an application for an 
solicitor can recover all items of charge in order of reference as in a matter of account, and 
respect of an action, thongh part of the bill the jury found a verdict for the defendant ; — 
relates to matters charged, for more , than, six | Held, that the omission of the attorney to apply 
year's before the commencement of the action by | for an order wa,s not evidence of negligence to 
the solicitor, Ilafru v. 2 C. M. disentitle him from recovering his bill of costs. 

-629 ; 4 Tyr. 445 ; 3 L. J,, Ex. 1S2. Chapman v. Van Toll, 8 Ei. & BL 396 ; 27 L. J., 

Q. B. 1 ; 3 Jm,'. 1126 ; 6 W, R. 17. 

Effect of lSfegligence.]“-Negligence in the A solicitor who, in order to gain some advan- 
-concluct of a cause cannot be set up as a defence tage for himself, induced his client to prosecute 
to an action on the; attorney's bill. Templer v. an appeal, which was dismissed with costs, and 

3BLaehl(i7i, 2 Bos. & F, (k.b.) 136. would not have benefited the client if it had 

, parliaraentaty agents entrusted with tlie succeeded, was ordered to repay to the client the 
passmg of a lot’jal bill' through parliament, who respondent’s .costs, and declared not to be 
puts a construction oh. ah order of, the. House of entitled to any costs 'against the client. TlarUn 
Lords which is d.oubtfnb in its terms— such con- v. Masterman, 65 L. J.. Oh. 195 ; [1896] 1 Ch. 
struotion being .’ditereht iromythat which is,; 361 p 7$ L. T. 691 ; 44 W. R. 421—0. A. 
adopted by the Standing Ofdei-s .Qommittecs. and . In an action by an attorney for the costs of 
by fee Hptise,, wherebyif,'Vbiootne^';;hecessar:;^^ an action to r’ecover a, chattel, the -subject of a 
abandon the bill— , is-' Apt, guRtyy of/ su'ch,; gross' speciffo be<4uest, but claimed 1 by the possessor as 
negligence to a gift from the testator,, the defence being that 

nhtatipn fot ■ ,thfe action, which had failM,_/wa8, only brought- 

the 'iJipnsc 4 'undm* the advice of the attorney, ahcLthat.it 

Man* kB, useless, the proper coin.'se being to 

Vi dub,an' administrhtiOxi summons In, chan- 
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•eery IleLI, rbat it wns ncverthely^s for tlie of costs, the court, on motion by the piainiijis 
jury to sav, on the whole case, not whether the under Onl XIII. r. 2, referred the costs tor 
Lnirse was nroper. i)iu whether it was so wholly taxation, subject to credits, and ordered judg- 
iiseltNs tis that the <*.lieiit lunl derived no beuetit inent to be entered for the amount to be* cert hied, 
front it. Fl(4(‘ht'r v. '\Vndn\ 3 ]*■'. vie F. IBH. Larhln v. 10 L. H.. Ir. 240. 

In an action hr attorneys for the costs of a t 

.d( 3 fence, wind, failed, they havin- been absent Befaiilt of Defence ^:^In _an aetioti mi 
■on rile dar of trial, and some of the witnesses t^ohmtors iintaxed duI ut cosOy^^on detnnh in 
c*onsequ<*nilv lutt being in ( 3 t?nit : — Held, that delivenng a tletenw, the planitin. is entinec^ o 
they wen* enilrledi to recover, notwitlntainling ^-ther judgment for rim full amount chinned 
thp Ternict had }rt^-cd agninst iheir dients. vvihhout a lde^^mce to tax such bill, hu.^nuni 
un]e<^ the iiirv llauigiit that the absence of the v- d/^* 6 -oav';q dO L. K., Ir. oOU. 

witnesses had called tlie of t lie verdict . and earauce of Client at Trial.] ^Solicitors 

made the seryiei^. wholly valueless. eiienl for the 

■ fL i f o -f o. amimiit of their bill of costs delivered shortly 

It an attornev coudiictinu' a suit commits an , x Mub 

act of iiedic'enee, bvw’liich all the ])rcvioiis stqis ' nlhM»“eV*no*d{" 

l,eo.auc.He e>s iu th. resulr. h- duiiu.t rc-covlr .leuic,! riu- rHan e.,.y 

^ X V • 1 , . 7> . . ireuce. am eounter*ciaimed tor damages on tne 

'.round o£ uegli,;;cnce. At the trial the defon- 

Whether obiht ill belt a case the work l.c- "fMyrhtd ‘fblobnv 

came wholly useless by his tanlt, i.s a question referring the bill for 

It is' iio dcfonco that the dei'endiint has derived taxatioii under the staf utu 6 & < \y t. c. i o, 
no benefit from the suit, where the failure does «servuig tne costs ut tl e acttmi a id adj. ui umg 

.... «... ,-Mr r. ■;. sx ‘,r 1“ ‘™;,‘ ;; 

"-‘tl* to 

' Afattomev cannot charge for work which is monqor the amount to be corriiiy on the 
useless towanis accomplishing the object his / i.Jvv fs 

client has in view, although performed through .ff', IVbh'^il ■ n T T 17'>’ Af 

inadvertence or inosperience, and not with the ^ ^ h3‘i!!r f , 01 L. I. 1 . 2 , J- 

desigii of imposing on his ciieiit. ,Z/n/ v.idY/i/^rn*- v\ . it. - u. x . 

i Particulars.]— In an action on an attorney’.^ 

Ibe 3 ury may d.sea rd an ito n loi 01 k e uely obtained 

useless ; though ui 01 an item pauly usye»s 01 ■ ousts i-IIeld, that a cl.arge for 

m respect ot which there has been am uegl - 4 .;', the bill, as part of the costs, was 

geneo, the cheat s remedv « oidy by .a ^ ^ p,, p. q. 

action, jS/iaw v. Arrkwi, 9 Bing. 2b/ : 2 ^ \ \ "lo 

15cott,341; ID. P. C. 70,>; 2L.;j.,C, P.l. .-icl , -1 iji. .->10. 

Consolidation of Actions.]— Wlierii an attorney 
Action after Taxation Contempt. j — .1 he q[-g-*( 2 i‘ent kinds of profe.ssional work for a 

omission by a client to tile a ceitificate of taxa- and after all the business was transacted, 

tion of a solicitors bill within the four days in a bill for one part of the Inisi ness, and 
],).re.scribed by the order of 29th October. IGtjL, subsequently sent in a bill for the otlier part, 
does not render the order a nullity, but the enmmenced an action for the iir.st jiart- of 
^client’s representatives, ^after his death, may, the business before the expiration of the month 
notwitlistanding the om.i.ssion, obtain an order respect of the delivery of the second bill, and 
under the sirmiuary jurisdiction for the deliver* ji^fter the expiration of that month connnenced 
iiig up of the client’s papers on |>aymont of the action for the other part, the court made an 
.arnouiit of the bill as taxed, and an action by consolidatioii of the two actions, 

the solicitor on the bill, after such taxation, is y. CheetkatF Eb Bl & EL 243 ; 27 

a contempt, and will be restrained by injimction j ^ 
at the instance of the representatives. Cu.mjfUll, ’ ^ 

In re^ 3 De G. It & 0-. 5S5 ; 22 L. J., Ch. 8 G.o ; Pleadings— Declaration.]— It is no ground of 
17 Jur. 1171 ; 1 W. 11. 204. demurrer to a declaration in an, action by an 

attorney, that he seeks to recover for “ materials ’ ’ 
Order ZIY.— Taxation— P ome of^ Order.]— supplied by him to his client. FlALer y. Snoio, 
Where an action is brought on a solicitor’s bill g jp. q>. 0. 27. 

of costs, ainl the defendant admits his liability , , .-.i 

but desires that the bills should be taxed, the Taxation by Jury.]— After an attorney s biU 
proper onier to be made on an application for has been delivered a month, and no application 
liberty to sign iiidgmeiit under Orel XIV. r. 1, has been ma<le to have it taxed, tlie client will 
is as follows’':— ItLs ordered that the bid of not be, permitted, to question the reasonableness 
costs on which the action is brought be referred of the items before a quiy.' 
to the taxing-master, imrsuant to dhe statute, ;]1 .BohgLl'98.:, v, idA 1 Bough W 

6 A 7 Viclu c.'TA and that the plaintift give credit ''Anderson v., 2 Bosi ^ P. 2B7 ; 8 Eqn 'ib7,_ 

at the time of t.axation lor all -sums, of money In an^actioivoa im ettorney:s,bill, when there 
received bv him from or on account of the is evideiiee; of-' a 'general retainer, the judge wiii 
dcfendarit,aiidlet the plaintiff be at liberty to. ;hQ.t -allow, the Ibill. to be taxed in detail by the 

sUm iiu'igmciit for the amount of the master’s Jmy* 'although .'particular , heacls or items ot 

allocatur in the said taxation, and costs to be,, ehurge, 'hot ‘neq^saiily;aHsid.g>‘ Out of ' thOj retainer 
taxed.” Smith v. MPimrdes, 58 L. 1., Q. B, 227 ; may 'be disaiiowea;in.,toto„a^ not having been ^ 

22iQ.B,I).10 ; 60 h, T.IO ; 87 W, B. 112—0.4* -authoyi^ed-by^ ^ I' 

In an action by solicitors on an untaxed bill -B. & 17,4, ^4 ; ''Ik ^ I v 
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Benial of Liability — Taxation after Action.] ! moneys have been paid by the eoinpaiiy to the 
— If an action is brought on an attornej^'s bill, | solicitors on account of costs generally, the soli- 
nnd after action it is taxed on the application of j citors have no riglit post litem motain to appro- 
the defeiKlant, without anything being inserted | jiriate such payments to the costs incurred in 
in the order to tax, as to the question of liability: respect of the unauthorised business, but, on the 
— tremble, that the defendant could not after- contrary, the court will appropriate tlie payments 
wards deny his liability ; but if in the order to the costs which the company was liable to pay. 
power was reserved to the defendant to amend j Phami\r Life Co., In, ve^ Howard and 

his ])leas after the taxation, he might still deny i Dolman, Kv partr, 1 H. iS: M. 483 ; 2 E, 548 ; 


his liability, by so pleading as to raise that ques- 
tion, Duller V. Mery weather, 2 Car. & K. 737. 

After Paying Money into Court.] — A defen- 


8 L. T. 728 : 11 W. E. 984. 

A solicitor who has made disbursements for his 
client, and who lias received from the client sums 
pai<l generally on account, but sufficient to cover 


dant may, after a payment into court, shew that j those disbinvsemeiits, is not entitled to appropriate 
the work was to be done for costs out of pocket, | ,^0 received to costs for which he has not 

and not for an attorney’s accustonietl fees^and , .lelivered a bill, in order that he may, under s. 17 
charges. ^Jonen v, Meade. 5 D. E. C.^ 21G ; u | the Solicitors Act, 1870, claim interest on the 
A. A E. .529 ; 1 X. & E, 18 ; 2 H. A . 382 ; h { (hsbursenieiits. IlarrUson^ In re, 55 L. J., Gli. 
L. J., K, B. 0. : 7(iS • H8 Oh T) r>2 ! 55 T. T. : 84 W R fUr. • 


Evidence .] — An examined copy of a bill of 
costs, the original of which has been delivered to 


708 : 88 Ch. D. 52 ; 55 L. T. 72 ; 84 W. E. 045 : 
50 J. E. 372. 


'a'. 


costs, the original ot which has been delivered to xo Solicitor of Trustees.]— A solicitor dealino^ 
the client, may be admitted without proof of with a trustee and having no notice of any breach 
notice to produce the original ; and is conclusive of trust on his part, is entitled to deal with him 
as to the reasonableness of the items. Andernon on the footing that he is executing the trust and 
Y. ijlay. 2 Bos. ds: E. 237 ; 3 Esp. 1G7. S. E., Colliny doing norhing which is wrong, and is not bound, 
V. Treweeli. 9 13, k E, 45G ; k 0. 394 ; 5 L. J. before he acce[)ts payment out of the trust estate, 
(o.S.) K. B. 182 ; 30 E. E. 8GG. ^ to call upon the trustee to produce his accounts, 

To a declaration for an attorney s costs, the satisfy himself that he has acted properly, 

defendant pleaded that he was always ready and po pi-eclude a solicitor from accepting payment 
willing to pay a just and reasonable sum in satis- trust estate, there must be brought 

faction of the demand, and that before action he to him knowledge that at the time when 

offered to pay such just and reasonable sum. It accepted it the trustee had been guilty of such 

was proved that he had_ offered to pay the costs ^ breach of trust as to prevent him altogether 
when the bill was taxed : Held, that such eyi- from resorting to the trust estate for payment of 
dence did not siqiport the pilea. Filmer v. L nrnhij., those costs, and that, in fact, such a payment was 
2 Scott (x.E.) 689 ; 9 D. P. C. 4G6 ; 2 Man. & G. ^ breach of trust. MlundeU^ In re, Dlvndell v. 

. BUndell, 57 L. J., Ch. 730 ; 40 Ch. 1). 370 : 58 
After action an attorney s bill was, by a judge s py 933 . 3^? spr ^ 
order, referred to the master to be taxed, “ with- 
out prejudice to any defence the defendant may j Recovery by Client of Sum Overpaid.] — A 
have to this action.” The master taxed the bill, | plaintiff having paid to an attorney the amount 
and made his allocatur. The defendant pleaded ; of his bill, cannot, after the reduction of the bill 
nitnquam indebitatus and payment :— Held, that, by taxation, recover the difference by action, 
at the trial, the allowance of items in the bill by Gower v, Mopkui, 2 Stark. 85 ; 19 E. E, 683. 
the master on the taxation was priina facie evi- 
dence that those items so allowed for had been 

done by the plaintiff. Whalley v. Glover, 3 IV. SECUEITY FOE COSTS. 

In ail action on an attorney’s bill, under never , Costs— Amount.] Bond obtained from 

indebted, it is competent to the plaintiff to shew s gnuidmother for the amount of bill of 

that a greater amount is due to him than the disbursements, directed to stand as a 

master allowed (m taxation, pursuant to an order ^fonyity for money justly due on account, and 
for changing the attorney in the course of the biiljDrdered to be taxed. Brown v. Pring, 1 

cause in which the costs were incurred. BeehY. ^ , , 

Clearer. 9 .1). E, 0. 111. ' w here a solicitor made an absolute conveyance 

" ’ to himself of 1,0U0/. from the plaintiff’s wife, 

Joint Eetainer.] — In an' action on an whilst she was parted from her husband, the con- 

attorney’s bill, against two, it is not sufficient to sideration expressed in the deed being for service 
prove a" joint employment, and a joint promise done, and favours shewn ; on bill brought to set 
to pay, after the delivery of the bill ; hut it must aside the deed as obtained by fraud, decreed, on 
be shewn that the business was done for the joint all the circumstances of the case, that the deed 
benefit. HeUlnys v. Greyory, 10 Moore, 837 ; 1 should stand only as a security for such sum as 
Cax‘. k P, G27. - ; was justly due to defendant. Sanderson v. Glass, 

' ■ 2Atk. 296. 

of Payments on Account*] — An Mortgage by client to attorney, for costs due, 

attorney, who has several demands against his and to become due:— Held, valid security 
client, some of which' are' barrecl by the Statute for the costs then clue only. WllUams y. 
of Limitations,, has no' right to appropriate, in Piygott,U(^.5^S, Jones y. Tripp, M2. 
payment of the demands so barred, a sum received Attorney cannot tabe mortgage from client for 
^ , by him on acoount'pf\,ka;ql!eht,'-Tpr;damages; amount of future bill; but, secus, for disburse- 

recovered in an actiom \ .^y* ‘Laey^^ 1 men t, and money to be advanced, Pite-her v. 

' Man, G* 54 pT Scbtt-ipst.lE,^. 366*, j 8 D.'x* C, Mloiiftf. 9 Erice, 70* 

663 ; 9 ■ 

A- Wkre ditootors of tJiitaxedk]---BembJe5 dt is no objecdonto 

^ ness unauthoBseddj;tliedebdof;8|tt|^ke^Van4. mortgap given 'for costs due^ that 
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Principles on which the court acts 
taming securities giTen by a client to his^ 
for biiis of costs and moneys advanced. 
V. M>are, 17 L. J., Ch. 885. 

Where tlie trust deed did not aiitiioi 
solicitor to charge costs against his cc' 
trust, securities obtainerl by iiiin from hi 
qiie trust, for untaxe<l costs and advance 


they were not aseertainetl or deiivercil. IBofillc, 
is'.r parte, (2 I^Iout. cV Ayr. 882, n.), observed on. 
JJri'<tow V. Warner. lo Ir. Eq. H. 21(1 

Ponds in penalties payable with interest taken 
by an attorney from liis client, pendente lite, for 
imtaxed. cost.'., shall only stand as securities for 
sueli 'slim of money as shall ufwn taxation, 
appear to ’oo due, without interest thereon. 
Foirler v. Monre. 2 Jones. 415. 


set aside, and ordered to stand as securities for 
tlie sum really due, notwithstanding letters from 
the cestui <{ue trust recognising' the right of tiie 
solicitor to charge such costs; tiie solicitor not 
having informed his client that he was entitled 
to any remuneration, for his services in the trust, 
ami the letters having been, written unde]* his 
irdiuence. But the rule being a bard one, and 
the conduct of a cestui que trust exceptional the 
relief was given without costs, (rimletj v. Wood. 
8 Jo. & Lat. 878 ; 9 Ir. Eq. H. 418, 

Securities taken by an attorney from his client 
during the time of their connection as such for a 
present, the balance of accounts settled, for 
money lent and laid out, costs, and business done, 
and the price of a horse sold, void as to the 
present ; and the plaintiff submitting to ])ay 
what should be actually due, the accounts were 
openeil as to the whole ; the horse being sold, 
soon after he was purchased from the attorney, 
for a price much less than was then stipulated, 
inquiry into his value directed, Xeioman v. 
Patnui, 2 Yes. J. 199 ; 4 Bro. 0. C. 850. 

The plaintiff was solicitor for D., and at the 
time of his death D. was i.udcbl‘cd to him for 
costs. On ,D,’s death he became solicitor for his 
executor, the defendant, who, being indebted to 
the plaintiff for costs of his testator, and furtlier 
costs as executor, haiulcd over to him the title 
deeds of certain leasehold premises of the testa- 
tor, tvhich had been left on special trusts, together 
with a letter making an equitiible mortgage ; 
there 'were funds applicable to the costs, which 
were misapplied: — Held, that the executor 
having committed a breach of trust in moi't- 


Enforcing Security.] — Where a solicitor 

has taken a mortgage froni his client to secure 
the payment of costs, ho is entitled to maintain 
a Ihll for foreclosure, though an order for taxation 
has been obtained amiinst him, Tkotnas v. Cro-H.\\ 

5 N. R. 148 ; lu Jur. (x.S.) 1168 : 11 L. T. 480: 

18 Yl R. 166. 

A. contracts to sell to B. estates for 17,000/., 

B. agreeing therewith to }>a,y certain specified 
debts of A,, and among tiie rest his solicitor’s bill 
before a certain day. or to hand over to A. the 
purchase - money, B. executes a bond for the 
payment of the solicitor’s bill after the day has 
elapsed, and a bill is filed by A.’s executrix 
against B. for the pa^unent of his purchase-money 
into court, and the money is jiaid in. The soli- 
citor commences an action against B, upon his 
bond : — Held, that B. cannot have the amount 
of the bond paid out of court, but the executrix 
of A . ordered to lend her name to tax. Wllliaour 
V. WVJ/km-.% 1 Jur. 889. 

A comjiany employed a .solicitor who was not 
its ordinaiy solicitor, in a particular matter, 
an<l at his reipaest gave him a mortgage of part 
of its property to secure the ]»ay.ment of his 
costs. The mortgage was nor registered under 
the Companies Act. 1862, s. 48 : — Held, that it 
was the duty of the solicitor to see that the 
mortgage was registered, and that as he had not 
done so. he coidd not claim the benefit of it in 
the winding-u}> of the companjn Pufeat Bread 
Maehr7ierp Co.^ Jn re. Valpij. PJ:c part(% L. R. 

7 Ch. 289 : 20 5Y. R. 847. 

gaging, the solicitor dealing with him was 

’Validity.] — A security which has been affected by it, and could not recover wit hour an 

given to an attorney by his client for a debt inquiry as to the state of the asset.s, and, sembie, 
really clue, oi- as a reward for services already was in no better condition than the executor 
renclered, will not be set aside in erpiity. himself would be. Piireell v. IhicMey^ 12 
Chedyn v. Dulhp 2 Y. & Coll 170. Ir. Eq. R. 55. 

A. having paid off a debt secured by mortgage Bill to set aside a security for a sum ^therein 
upon real "estates, in the equity of redeniption, expressed to be due, but which was in fact the 
of which his wife was, at the date of their estimated amount of past costs in a suit, executed 
marriage, entitled to a life interest to her separate by a client in favour of his then solicitor pending 
use; afterwards, without her priority, assigned the suit, and without the intervention of another 
the mortgage to the solicitor of himself and wife, legal adviser, dismissed with costs ; there being 
as security for a debt due to such solicitor for no evidence of pressure or improper coudiict on 
costs principally incurred in a suit in which he the pJirt of the solicitor, and no evidence or 
acted: first, for the wife before her marriage,, averment of any specific error in the bill of costs ; 
and afterwards for both the husband and wife : and it appearing that the defendant had delivered 
— ^Heid,that such assignment was a valid security the bill of costs atj-he time agreed' on between 
as against the vrife’s life interest in the heredita- him and the plaintiff, and five years and a half 
ments assigned. Kehon v. Booth, 27 L. J., Ch. before bill filed, and that the plaintiif had had 
110 ; 8 Jin'. (N.B.) 951 ; 5 \Y. E. IM. ' ample opportinnty for discovering__^erro,rs, if any. 

The solicitor, having subsequently purchased. Blayrme Mimth, 2 Kay & J. 509. Affirmed 
from the original mortgagee foj* 40/, a debt, for '26 L.. J.,''Ch./86'p,3 Jur, (N.S.) 399 ; 5 W, E. 
costs, of 1751, which the latter would have been 95.- ' -A , ' ' 

entitled to have added to his mortgage debt, was After '>'.‘long and unsuccessful litigation to 
held entitled as against the wife to the benefit of recover an,, estate a' younger brother of the 
such purchase, but to the extent only of securing mnsucc^sfni'; p^frty, and the next to him in an 
himself in respect of the debt due to him from entaibclaimed/in ,the estate, entered into an 
the husband. Ih. ^ ; iigregm6nt--wlth\hifedo pay \that , should be due 

An account settled and a security taken by a ini.reS|^ct\di.,tho‘soM4tor’s^ of costs,,. with' 
solicitor from his client, though to be viewed interest, an-tlie’ip^clpal of, annual rents, and to 
wfith jealousy, is not to be treated as a wilRty. ^ litigation at Ms own risk |n th^' 

Y. 9 Beav. 419. . , . ^ 

^ YOB* XIIX. ' ‘ '' 
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]s^'-^S^eposit of Beeas— Merger in Mortgage.]—A 
'solicitor took a deposit of a policy of assurance 
'from a client to secure costs, Mt tvithoiit a 
; memorandum to that effect. Subsequently a 
) mortgage was executed, assigning the policy as a 
t security for ' sums already adyanced ' and : tHere- 
j after fo beirdvanced, but it, inade no , mention of ' 
i the , costs ,:— Held,- the t deposit ' for, ■ costs 

I merged in the subsequent, inortgage, and that <af ter. 
I the 'payment of the ‘sums adYanced -'by way ' of ' 
i loan,the solicitor had no further lien on the pro- 
I ceeds of the policy. Toiu0Mn y, Vmiderstegen^ 

\ Afiuedey, I?i: re, 2 Eq. E." 1'25,7';,' 2'„ Drew.. 289':; 
i 2 W. E..293.' ' ' ■■ ■ ' 

i Where a client gaye to his solicitor a mortgage 
i to secure costs then incurred, and thereafter to 
i be incurred, with interest thereon from the time 
i of taxation ; and there were subsequent costs to 
a large amount, and afterwards the solicitor died ; 
on motion b}’’ the client that the personal repre- 
sentative of the late solicitor should be ordered 
to hand over the title deeds, &c., to the new 
solicitor, the client offering to confirm the mort- 
gage as to the subsequent costs :■ — Held, that a 
security for costs to be incurred is yoid, as being 
against public policy, and therefore incapable of 
j confirmation after the subsequent costs have 
I been incurred, although a valid security for such 
costs may then be given ; and consequently that 
I in this case, the lien was not avoided ; and the 
I papers should not be taken by the client from the 
personal representative of his late solicitor (who 
preferred the lien to a new security), until the 
costs for which no valid securitj’’ had been taken 
were paid. Willefis v. Tandy ^ 5 Ir. Eq. E. 1. 

A solicitor could not receive a deposit of title- 
deeds as security for future bills. Lamy\ MiS . 
JDiidderldge, In re^ 2 Mont. & Ayr. 381* 

^ A mortgage was executed by N. to E., at that 

and as to the rest of time N.'s attorney, to secure what was then due 

,, and also future advances. This deed was 
accounts, where it appeared that the client, from i made a first charge on N.’s propert^^, and S,, who 
his situation as to ill health, was unable to take ; had previously been N.’s attorney, obtained 
an active part in managing his own affairs, ami against hT. a rule absolute for payment of costs 
where there was no evidence of any improper . found due on the master’s allocatur ; he registered 
statement or examination of the accounts. The ■ this rule, and thus became a second incumbrancer, 
mortgage was declared to stand as a security E. then became largely N.’s creditor for costs 
only for what should be found justly due on subsequently^ incurred : — Held, on an order 
taxation of the bills of costs, and on an account allowing S. to redeem E., that these subsequent 
of all <lealiiigs and transactions. Morgan v. costs could not be taken into the account. 8huio 
lUygim, 1 Giff. 270 ; 5 ,Jur. (N.S.) 236 ; 7 W. E. i v. Neale, 6 H. L. Gas. 581 ; 27 L. J,, Gh, iU ; 4- 
273. i Jur. (K.s.) 695 ; 6 W. E. 635. 

j An attorney or solicitor could not take a bond 

Assignment of Subject-Matter of Action,] , of his client for unliquidated costs. Newmun v. 

— After verdict and bcfoin judgment a plaiiitiff i Pa.yne, 4 Bro. P. G. 350. 

in cjectmmt assigned the subject-matter of the Nor could he take a security by mortgage for 
suit to his attorney, as a security for money future bills of costs or business to be done, 
advanced by him for carrying on the suit and Pltelier v. Bnjhy, 9 Price, 83. S. P., Jo7ies v. 
other purposes and for the amount due to him for Triiq), Jac. B2k ' 

his professional services Held, that the assign- A moitgage by a client to an attorney for cosis 

merit was not void as against public policy, or by due and to become due was a valid security for 

reason of champerty and maintenance, being the costs then due only. William.^ v. Pujgott, 
only a security arid not an absolute purchase. Jac. 598. 

Atid&mm V. Madeliffe,. El. BL & El. 806 ; 29 i It was a well-established rule tliat a solicitor 
L. J., Q. B. 128^; 6 Jur. (H.S.) 578 ; 1 L, T. 487 ; j could not take a mortgage from his client as a 
8 W, E. 283— Ex. Oh. . I security for costs to be incurred. Booth v. 

- ' ' L. J., Gh. 217: S Jur. 323, S. P., 

Euture Costs.]— By . 33 & 34 Viet c. 28. s, 16, TIppington y, Pullen, 2 Dr. & War. 184; 1 
an attorney or Bolicitor may take mcurltyfrom Con. & L. 291. 

kis el tent for hiB fu'hure fee^^ chargedand du- Nor apply a security already taken to the 
hurmmenU to Im o^eeHmMd- fy r taasadion or payment of costs, which may be subseqixently 
oPi-erwhe, ' - incurred. Foster, In re. Walker, Fx gmrte, 2*i) 

. . Before this statute m attorney .wM take L. Ch. 625 ; 6 Jur. (N.s.) 687 ; 2 L.‘ T. 553 ; 

a'mprtgagefromolientfbAeatneuntolJafutitre '8 )V. B. 620— L.JJ. ' 

^ So,'a warrant of attorney given by a client to 


to conduct the new litigation, and the elder 
brother, that the solicitor should be paid in 
respect of the old costs a specified sum, being 
less tluin the costs out of j socket, unless the 
brothers, or one of them, came into possession of 
the estate, in which event the elder brother 
agreeil that he or the younger brother woitld pay 
in respect of the ohl costs another specified stun, 
being the full amount of the bills, with interest 
calculated on the principal of annual rests. The 
bills had nut boon taxed, but had been examined, 
thougli not minutely, by a friend of the client, 
who bad been a solicitor. The new litigation 
was conducted by the solicitor with his own 
capital. It succeeded, and the brothers came 
into possession of the estate. Seven years after 
the agreement with the solicitor had been 
entereci Into, they sought to set it aside, on the 
ground of undue infiuence and insufificient advice : 

— Hold, that the agreement ought to be upheld. 

V. JJahibrigge, 6 Do G, M. & G. 292. 

The court will not set aside a charge given by 
a client to his solicitor, without the iiiteiwention 
of any oilier legal adviser, to secure payment of 
costs in a suit expressed to. be due to the solicitor 
who was acting for him in suits then pending, 
there being no evidence of any pressure upon the 
client, nor any averment of fraiul or error in the 
charges, while the client has not filed Ills bill till 
six years after executing the charge, and five 
.\'eurs and a half after he has had the bills of 
costs in his possession. Hooper y. Cooke, 25 L. J,, 

Gh. 467 : 2 dur. 527. 

lleci'ce to set aside a mortgage taken by a 
solid toi' from his client to secure a sum con- 
sisting partly of a gross sum agreed to be paid 
for professional services, 
the balance recited to be due, or a settlement of _ to R. 
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his lUtoriiey to secure future co>ts was iUegalV: 

Y. ] h>. V. C. 4H2. 

But a warraut of nirorney ^^iven to secure the 
payiiicat of future costs, aiui also of t?n.sts aud 
niouey already {liic aud advaricefl, rlioiigh void as 
to (he elituit'" future Hahility. was valid as to his ; 
.actual liahilitY. Haldswajih v. Wahrmun., 1 ! 
I), p, c. :»32. ■ j 

— - Promissory STote.] — An artorney who has ! 
j’eeeiced. a prcdni^sruy lirtie on account of costs i 
may Iniii.c' ail action on the note, altliough the j 
note iucliaies future costs. JeiTreijs v. Eeans. 3 i 
1). Oc L. :.2 ; 14 M. W. 210 ; 'Vi L. J., Ex. BOH. j 


Y. 1XI)E3IXJTY Foil COSTS. 

When Solicitor acting without Authority.] — 
If a solicitor gives a relator an indemnity for 
costs, or U'^es his name without authority j 
(although afterwards assented to), the court will i 
order the information to be taken off the tile | 
with costs, to be })aid by the relator and attorney, j 
Att.'CrPii V. S]un/tpr,\ Co., C. P. Cooper, 7. *Scc | 
•aho. ante, col. 1451. I 

i 

Enforcement by Bankrupt. ]— The solicitor for | 
the petitioning creditor, oil the commission being ! 
superseiled. writes to tlie bankrupt, I am ready, : 
and hereby oifer, to allow and |)ay the costs’" ' 
mcurrefl by the bankrupt in tjeti tinning for the I 
•supersedeas : — Held, that the solicitor was per- ; 
sonally liable on this undertaking, and that the j 
bankrupt might petition, for an order on tlic ; 
■solicitor to pay these costs, notwitlistantling a. 
■subsequent commission had issuetl against him, 
under which he had not obtained i.ds certiticate, 
his assignees disclaiming all interest in the i 
matter, Mp/rtley, Mp parte, 2 I.>eac. C. 578 ; i 
2 L. J., Bk. HV). See Joharon v. OtjUhij. H P. Wins. ; 
:277. ’ ‘ i 

Payment of.] — R. and C., at H. and T.’s ; 
request, paid to H. aiul T.*s country solicitors , 
■350?. in part discharge of costs incuri*ed by H. ! 
and T. in certain ndministration suits. There- 1 
upon the country .solicitors by indenture assigned | 
to R, and (\ certain documents on vrliich they J 
had a lien, aud covenanted that they would bold ; 
any charging order they might obtain from the | 
'Court of Chancery Rn- payment of tlieir ccists, | 
in trust to indemnify R. and 0. By a siibse- 1 
quent order of tlie court tlie costs were to bo • 
•taxed and. paid out of funds in court to the 1 
town agents of the country solicitors : — Held, ; 
that the costs mu.st be paid to R. and C. in satis- . 
faction of their claims under the indenture. : 
Corliayae v. FTarnnoa, 42 L. J.. Oh. (H>0 ; L. H. , 
15 Eq‘ 2t)8 ; 21 W. 11 520. . : ■ , / , j 

Talidity of.]— Before the 33' & 3i Viet, o. aSi'l 
,s. 1(>, it wa.s improper for a solicitor to give his : 
client a guarantee, against the costs of a suit, ! 
either previously to its institution or during'its 
conti nuance. FtehUn- v. Northern Fy., of Ihienos 
22 L, T. 511 ; 18 W, ll. 720. , .■ 

But circumstances might be such as to alhw 
■of his <loing so in the latter ease without fen- 
-dering himself personally liable to the other side. . 

- ,1 '■ 

MabiEty to pay Costs of other Side.J-^A 
■solicitor, who, in order to induce a plaintiff -to 
go on with a suit,, agrees, to 'indemnify -him ■ 
.against the costs'; thereby makes the' -suit; ,Msi 


btvu, and becomes liable to [^ay the costs of the 
defenflant ; and this, notwithstanding that by 
the abatement of the suit by the death of the 
plaintiff before the hearing and tlie non-re\'ivor 
by his executor, the remedy against the jdaintiti s 
estate may be gone. Futfflm v. Xorthmi if//. 
of JJneno,s Atfres. Joura. Jit re. 40 1. J.. Ch. 
ilH : L. 11 d'Ch. 497 ; 23 .L. T.'«.15 ; 19 \\h 11 
361. .v4' 

Proceedings without Authority.] — A bill liled 
without, the ]dainriif’s Liuthority was dismissed, 
and tlie p»lainti;ff was taken under an attacli- 
ment for nonpayinent of tlie costs. The court, 
on mot icjn, onlered the solicitor to indemnify the 
plaintilf. JIihhI v. I^hillfp.s\ 6 Beav. 176. 


YL INTEREST ON COSTS, &c. 

Costs payable out of Fund.] — Where in an 
administration action, costs have been directed 
to be taxed, and when taxed to be paid by tlie 
trustees out of testato.rs estate, witii a direc- 
tion for division of the balance of the fund after 
such payment amongst tiie persons beneiidaliy 
entitled, interest is not, in the absence of special 
directions, payable on the costs. JIarrdeifii 
Fatate, In re, WHh inift on w Alenina nil. Ij.S., 
Ch. 260; -10 Ch. D.'475; 60 L. T. 696; 37 
W. II 52.5. 

The court will give intei’est on costs payable 
out of a fund which cannot be immediately 
realised, (htinpheirr TrurU. In re, 19 W. 11 
427. 

Security for.] — A security taken for untaxod 
costs gives a solicitor no right to interest on them. 
Shannon v. ('a nay, Ir. Pi. 8 Etp 307. 

Who can Claim, ]— The 23 A: 24 Yicr. c. 127, 
only applies to solicitors, a.n<i. a party to a suit 
cannot claim under it interest on his costs. 
Jenner v. Morrin, 11 W. K, 943. 

From what Bate,]-— Interest on a bill of costs 
while under taxation not allowed. Smith, In re, 
9 Beav. 342. 

Where the payment of raxed costs was 
unavoitlably delayed ; — Held, that under s. 27 
of the 23 iY'24 Viet, c, 127. interest was payable 
on such, costs from th,e ilate of the taxing- 
master’s certiiicate, to the day of the payment 
thereof. Fo,e v, Charlton, 6 N. R. 352. 

Where secinaty is giyen for the pLqymeut of 
un taxed costs, interest is to be computed only 
from the date of the certiheate of taxation. 
BUomfieU, 1% re, 3 L. 11, Ir. 82. 

When an order has been made for payment of 
costs after taxation, a court of ecjuity wiU order 
the payment of interest on the amount found due 
by the master’s certificate, under 23 &: 24 Yict. 
c. 127,. s. 27, from the date thereof to the date of 
-the application whet'c the pa,yinent has been 
imadvoidably delayed. Carter v. Ckrier,2 N. R* 

. :.'.4 


Bate of.j-rBy orders of the coprt of chancery, 

•made in.T862‘, and 1363, costs to which a pCti* . 

ribner' was' Entitled were iRtected to be added to,,. , 
the moneys secured' to him by a deed, and ‘it was ' .o >; 
ordered that they should stand as a charge upon 
the'prop'erfcy•compris^;ih-^the^deec^^ ..The'deed ; 
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of an annuity of 40/. a year for lives to the peti-’ the date of the notice. After the writ was issued., 
tioner, secured by the covenant of the grantor^ the biil was referred for taxation at the instance 
and by a charge of the annuity upon specified of tlie defendant, no terms being made as to the 
real and peirsonal estate. The order mentioned allowance of interest : — Held, that the plaintiff 
nothing about interest : — Held, independently couhl not afterwards have an assessment of 
of the Attorneys Act, ISdOj that inasmneb as the damages for the purpose ^ of recovering^ the 
costs were an equirabie charge, they bore interest interest. v, PluUq?,^, 1 jM. A "W . 48 ; 

at 4/. per cent. Ltppard v. lUclieth, 41 L. J., 1 Tyr. & G. H22 ; 4 14, P. C. ToS : 5 L. J., Ex. 12*'.. 
Ch. oho ; L. H. 14 Eq. 2hl ; 20 W. E. 898. 

An agreement, pending a litigation, that a 
solicitor'shall be entitled to compound interest executor of a 
on his demand, cannot be supported. In 1851 meaning of r. 7 of the 
A. and B. agreed to charge tlieir real e.states, Solicitors’ 
with the amount of costs due to their solicitor, liable 
with annual rests. The solicitor instituted a testator to hi; 
suit to enforce the lien, and the client presented ac 
a petition for taxation. Tlie court made the usiial the solicitor 
order for taxation, with a direction to the master 

to ascertain the amount due in 1851, but held the conduct of _ tJiy action, 
itself incompetent, on this occasion, to deal executrix 
with the question of lien. J/ius^i, In re, 17 Beav. ‘'demand 
846. 


Demand Person. ,iiable4»],~„Ther 
“ I deceased testator is,' within the: 

general order under the 
Fs’ Bemuneration Act, 1S81, the ‘' person 
to pay a bill of costs due from the: 

■ ’ ■ solicitor. Where, therefore, in 
4nii nistration by the court of a testator’s estate, 

^ by direction of the chief clerk, 
delivered his bill of costs to the creditor having- 

and not to the 
-Held, that as there had been no- 
for payment on the “ person liable,” 
the solicitor was not entitled to interest. 
JleMurdo, In re, Pcnjield wIIaMurdo, 66 L.J.,. 
Agreements for between Solicitor and Client.] Oh. 67: [1897] 1 Ch. 119: 75 L. T. 576; 45 
— ante, col. 1586. W. li. 244. 

On Disbursements.] — The Attorneys and On Balance in Solicitor’s hands.] — A. client 
Solicitors Act, 1870, is not retrospective, and, mortgaged his interest in an administration suit 
therefore, interest cannot be allowed under s. 17 to Hessrs. S., to secure a sum of 150/., which 

on disbursements made prior to tlie passing of they were to pay for him, but though they 

the act. Wtird‘ v. Etjre, 49 L. J,, Ch. 657 ; 15 omitted to make the payment, and retained that 
Ch. D. 180; 48 L. T. 525 ; 28 W. B. 712 — with other money in their hands, the court 
G. A, treated it as an ordinary sum of money in hand, 

A solicitor took up his client’s bills of and declined to direct the taxing-master to allow 
exchange : — Held, that these payments could the plaintiff interest upon those sums, though 
only be treated in the same light as any other the mortgage which was to include them was 
ordinary cash advances made by the solicitor for bearing interest. Foley v. SmitK 20 L. J., Ch. 621. 
the benefit of his client, and that the solicitor Where a solicitor, engaged in various suits, 
was not. entitled to charge interest thereon. Jlay obtained payment out of court of a sum of 
T. Bifjyende.n, 24 Beav. 207. money standing in trust in the cause, and 

The*pi’ovisions of the 38 &: 84 Viet. c. 28, s. 17, retained it to wan Is liis costs, and upon a sub« 

as to the allowance upon taxation of interest on sequent taxation of his bill it appeared that at 

moneys disbursed or advanced by a solicitor for the time he obtained payment of the money 
his client do not entitle a client whose costs, he had in fact been already overpaid : — The 
charges and cx])enses are ordered to be paid out court refused, upon a motion for that purpose, 
of a fund in court belonging to other parties, to to charge him with interest, the parties having 
include in such costs, charges and expenses the made considerable delay before they taxed the 
interest on moneys disbursed for him by his costs, and there being no fraud or laches- 
solicitor. IlarUand v. IliirreU, 48 1^. J’., Ch. Imiaitable to the solicitor. Wriaht x, Sontliioood, 
9-4 ; L. B. 16 Eq. 285 ; 28 L. T. 725 ; 21 W, B. 1 Y. & J. 527. 

781. "Under the common order, the master is not 

authorised to allow?' interest on the balance of 

Demand from Client.] — By General Ord. the moneys of the client from time to time 

VII. under the Solicitors’ Bemuneration Act, jn the hands of the solicitor, though such 
1881, s. 5, the/ interest wdiicli a solicitor is appears to have been the agreement between 
entitled to recover under the order on the the parties. Jones v. James, l' Beav. 807 ; 3 Jur. 
amoitnt due on business transacted by him is siO. 

not to commence till the amount due is On taxation a solicitor cannot be charged with 
ascertained, either by agreement or taxation; interest on balances in hand; but, a solicitor 
and it is provided that a , solicitor may charge having debited himself with interest in his cash 
interest at 4 per cent, per annum on-' his account rendered : — Hold, that the master ought 
disbursements and -costs, whether by -scale or to have charged him, Sarery, In re, 15 Beav. 
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,>ver in the tor's nroscnt'C. anJ at his the taxatioHjOn their ipulertaking not to procoetl 
to i]I< assignee, without actually persmiaily against the solicitor. Jitu'ti'iim. In i-e, 
hmching tliciii. Bnfl wFauJknprrl De G. 8ai. 10 L. T. S13 ; 12 \\\ H. 699. 

772 ; 16 Jiir. 96. Whether an assignee of costs due to a solicitor 

Is such an *• assignee” of tht3 solicitor as is, under 
Order and Disposition,”] — A solicitor assigns s. 67 of the Solicitors Act, IS46. entitled 1o 
his cdaiiii for costs to \V.. and becomes bankrupt, obtain a taxation of the costs, qiimre. 47/ r^/, 
and W. gives notice JO tlie ! .ondou agents of the d., Ch. oUS ; 28 Oh. 1), 719; 36 

sulieit<'>r oi‘ Tiicir claim, and the assignees in ih ’^^3. 
bariki’iiptev potiticai for pavinent to tJiein. sub- 1 

,ject U) the Luudnu agents’ claim Held' that Charging Order.] — xVu assignee of costs due 
The notice to the l.oaidon aennl s. as far as cost^ i*- solicitor can apply for a charging order 
became i»ayal-dc 3 to rliem. took those costs out of the Solicitors Act 1S6U, s. 28. Brmve v. 

the ooler a fid dis[)osition of the bankrupt, the BrlsrooBil !>. J., Oh. dim ; [1392] 3 Ch. 513 ; 67 
•costs being ttrdered out of the fund in court, Hd 1 ‘10 W. ii, 621, 

I’etition refused. Sharplr.s- v. 2 W. K. 

luO. Right of Assignee to sign and sue.] — A 

In June, 1851, T., a solicitor, assigned to solicitor assigned his bill of costs and, the right 
.A., for value, the costs payable to "him in to recover on it amltlie assignee gave tiut ice of 
an adiniiiisrratioii suit in which he acted as the assiginuent. and deiivere<l the bill to the 
solicitor for the plninti-ff ; and gave notice of party to be charged, inclosed in a letter 3igne<l 
such a^sigmiient to all proper parties. By the by himself. After the expiration of a month he 
•order on further directions maile in the suit, in brought an action in his own name on the bill 
August, 1851. a fuiul was directed to be paid of costs : — Held, that the plaintiff was an 
into court, out of which the plaintiif's costs assignee within s. 37 of the Solicitors Act, 
were thereby also directed to be paid to T. 1843, and was entitled to maintain the action. 
In October, 1854, T. became bankrupt, but the lu^le v. M'Cutehun^ 53 L, J., Q, B. 311 ; 12 
fund was not paid into court until January, Q. B. D. 518. 

1855 : — Held, that the fund was not in the order 
and disposition of T. at the time of his bankniptcv. 

Yith tlie 7® ‘"n® L. CHANGE OF SOLICITOES. 

A. was entitled thereto. Ba/f v. Bny. 1 De 

'G. & J. 144 ; 26 L. J,. Ch. .iS5 ; 3 Jur. (N.s.l fOrder YU. r. 3.] 

782: 5 W. E. 701. 

Until the court hns made an owler for the . Necessity of obtaining Order for.j—It was an 
■payirieut of costs out of a fund in ctmrt. the irrcgulavity for a dotcudant to take iiigclaratiou 
■soiicitor has no lien on siicli fund for such costs : oftice by one attorney, and plead by 

therefore, when the solicitor to a ijiirty in a suit •tnotiwr, without an order lay chaiigmg the 
assigned the casts due and to become due to him attorney. If no such order liad been outamed 
in the sJiit, and subset piently became insolvent, eikI served, the cmirt would set aside the pica, 
and an order was afterwards nuulefor the pay- UreZ/./fr, l b. O. hep. 219. , , . 

ment of the costs out of a fund in court, and Y here a detendant appeared and plciuled to 
the official assignee in insolvency of the soli- action by one attorney, lie could not inake 
citor claimed the costs as jigainst the person t^-ny application to the court by another in the 
to \yhoin they had been jissigued, as being under same causey unless he obtained an order for 
the order aiul disposition clause, on the ground attorney, (runlen v. Jlotn'e^ 1 

that (thuinjh notice had been given to the . , , , 

solicitors for the }>laintifl: in the suit) no stoi) ^ party called upon to shew cause might 
onler hail been obtained on the fund in court: oppose the rule in person, or by a new attorney, 

• — Held, That it was not necessary to get a stop without notice to the otluu* party of tim order to 

order on the fund in court, and therefore, that Ins attorney. Zovef/rnce v. Bijmond^ 4 

the iierson taking under the assignment was , 

entitled to the costs. Lun? r. Colrhi. 'ZDY.&i^m. ^ plamtift mighty sue out execution by a 
82: 6 L. T. 211 • 10 W. K. 420. diterent attorney, without an order to change. 

' ’ * ” ^ " * " 71pphi{/ Y, Jidtmm. I ~Bo^, k. l\ 

^ 8o a defendant could bring error Tvithout such 

After Taxation and Payment. j-Ydiere after Batchelor Term liep. 337. 

an order or taxation and payment the solicitor 

hasassituKHniisbnitoa[UYcliasCT< 2 naabHeoniie^ Drawing up Order.]— When aa order has 
The court was iiiolinct! to think that the inH-dia«'.r been made for the chiinge of tUo attorney in a 
conld not stand ni place of the .soheiror until ho order um-st be drawn up and filed in 

had pixicured him to be exiirmned wilder the the registry before any step can be taken by the 
■<'>r<le.r. B o-avo/ v. 4 Barnard* LbJ. GbvV'z? v. frnnnHn.il 
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entered a second appearance in the same suit on 
behalf of the same defendant. On an applica- 
tion on behalf of the fii'in of solicitors by tvhom 
the first appearance had been entered, the court 
made an order setting aside the second appear- 
ance, and condemned the defendant in the costs 
of the motion. The Oneiza, L. jR. -1 Adm, 36 : 
27 L. T. 632 ; 21 W. R. 232. 

An inoperative plea having been pleaded with- 
out authority, for a new attorney for a defendant, 
without an order to -change the attorney, the 
judgment which had been signed as for want of 
a plea was set aside. Pern/ v. Fisher, 6 East, 
649. 

Payment made to the plaintiffs late solicitor, 
tvho lias been changed without the leave of the 
court, is good. PoiceJl v. Little, 1 \V. Bl. 8. 

It is no ground for treating a rule nisi for a 
new trial as a nullity, that it has been obtained 
by a difi:ereiit attorney from the one on the 
record, without an order to change the attorney. 
Poe d. Bloinner v. Pramoio^ 6 i>. P. C. 490 ^2 
Jur. 700 ; 1 W. W. & H. 314, See Left v. Wat- 
1dm, 27 L. J., Ex. 319. 

failure to file Notice — Party and Party 
Costs.] — A party to an action changed his soli- 
citor before the trial, but by a slip no notice of 
such change was filed under Ord. YII. r. 3 : — 
Held, that this did not prevent such party from 
recovering from the other sale the costs incuiTed 
after such change. Korrin v, Builv}/, 62 L, J., 
Q. B. 338 ; 5 H. 313. 

After Cause set down — Buty of Solicitor.] — 
'Where a change of solicitors has taken place, 
after a cause has been set down for trial, it is 
the duty of the new solicitoi’ to inform the 
associate of the change, in order that the name 
of the solicitor rest)ousible for the conduct of 
the cause may appear on the record, Ihnit v. 
Finelmr/f, 58 L. 3., Q. B. 167 : 22 Q. B. I). 259 : 
60 L. T. 855 ; 37 W. E. 314— C. A. 


if it was op[iosed by the principal creditors.. 
11k 

An order of course had been obtained at 
the Rolls to change the solicitor of two of the 
defendants. The solicitor was a mortgagee of 
certain sums of money to which these defen- 
dants were entitled in the cause, and ])y the 
mortgage deed there were special powers given 
to him to conduct the suit on their behalf. On 
motion, the order of the Rolls discharged, with 
costs, as it ouglit to have been made the subject 
of a special anplication. Jeuldihs' v. Jln/anf. 3 
Drew*. 70 : 3 Eq. R. 61 ; is Jur. 992 ; 3' W. R. 
30. 

A country solicitor agreed tt) employ a town 
agent for iiftcen years. Before the exj)iration 
of. the term, lie obtained an ordei’ of course, in 
a suit, to change the agent, su})])ressiiig the 
existence of the special contract. 1 he onler was 
discharged for irregalaritv, with costs. B ich a rdf; 
V. Searhoiwa/h MmLet Co„ 17 Beav. 83 ; 22 L. J.. 
Ch. 759 ; 17' Jur. 294 ; 1 AV.R. 250, 


By Husband to change Wife’s Solicitor.] 

— Where a wife was beneficially iiitereste<l in an 
annuity, and became a defemlant in replevin to 
try her right, and her husband joined with her to 
sign the (listress warrant on wliich the proceed- 
ings arose, the court would not entertain a rule 
moved for on behalf of the husband, to change 
the attorney selected by the tvife. and who had 
conducted the suit through several stages ; 
especially as it appeared that the husband tvas 
colliKling wntli the plaintiff to prevent his wife 
from trying her right to the rent-charge as 
against the plaintiff*. Wynne v. Wynne, 2 Scott 
(N.R.) 615 ; 9 D. P. C. 396 ; 5 Jur. 220. 

On what Condition made.] — The rule as 

well at law as in etiuity, since the Judicature 
Acts, 1873 and 1875, is, that an order for changing'- 
a scdicitor shall bo made without any provision 
as to the jiavment of his costs. Grant v. Hol- 
land, 47 iCJ., 0. P. 518 ; 3 C, P. D. ISO ; 26 


Waiver of Irregularity.]— Taking a plea out 
of the office, and keeping it, waived the irre- 
gularity of its having been pleaded by a new 
attorney without an order. Maryerem v. MaUL 
tvaine, 2 B. k P. (IT.R.) 509. 

If the attorney on the record is changed, with- 
out an order for that purpose, and the opposite 
party treats the new attorney as the attorney in 
the cause, he could not afterwards object that no 
order was obtained. Farley v. IleLhs, 3 D, P. 0. 
638 ; 1 IL k W. 203. ‘ ' 

Application for Order.]— Bpon an application 
to change the attorney, where the client is unac- 
quainted with the English language, the . affi- 
davits must clearly shetv that the purport and 
object of the motion are known to and sanctioned 
by the client. Pavm v. - Lowndes, 3 C. B. 
808. 

It is no objection to such an application that 
it is made after iinal judgment. , Ih, 

When a plaintiff in a ereditoPs suit sells his 
debt after decree, the purchaser has no right to 
an oi’der of course to change solicitors.. , Topping 
T. Bemwu, % Hem, k M. 205 . ’ 

The proper course, ' in such> a case, is for' the- 
purchaser to bring all the. :Japts, -before the court 
oh a motion io obtain^ Iffie of '’die ‘cause. 


i It was the invariable practice of the court not 
! to allow the attorney on the record to be changed 
I unless the costs of the first attorney had been 
' paid, and the fact that such attorney had other 
i sufficient security for his costs was no reason 
j for departing from that rule. Witt v. Ames, 8 
:L. T. 425: 11 WML 751. 

I Where plaintiff changes his solicitor, tlm 

■ former solicitor has no right to stop him from 
proceeding till his costs are paid. O' Pea v. 

■' a Pea; 1 Sch. & Let 315. 

I By some Petitioners.] — Three petitioners 

■ retained the same solicitor ih an ap])licatio,n to- 
wind u}> a company. The order was made, and 

i subsequently two of the jjetitloners served, and 
; obtained an order of course at the Rolls to change 
j- their solicitor : — Held, that the two had no right 
Uctact separately, and the order to change solici- 
, tors must be discharged. Korwiek and Korfnllt 
I Prorklent Pei'wanent Bnildlm/ Soeiety, In -re, 

; 22 W. R. 854. S. P., B7m€n BrownJ 11 Beav. 
^562. ’ . 3,; ■’ 

■ — — Service ot] — The order for changing an 
. attorney must have been served on the opposite 
partj^-. V. MulMesefff '(Skiinffy, 2 D. Ih 0. 
U7i ; 

' And' Beliveiy up^ of /Papers.]— An 

' assigned solicitor of a pauper, in consequence of 
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tielav Id the |)i*osccntion of procoetlingvS in tlie . successor to proceed with the taxation, i-^sue 
suit.\vas mdeivd to l^e i iiscl ha tveed an (i to deliver ' execution, and pay him tlayamoimt of his hen, 
up to tlio new solicitors all the pape!\s, subject to ' out of the first proceeds, subject only to tiie costs 
liis hen for whai nh;ji'ht ])o foam! due to him for necessarily incurred on sueli taxation, 
costs u])on taxation. Jftnuit/fonl v. IlanHafoi^d , ; v. llarlaitd., d Scott (N'.r.) rtJh. 

24 L. f . -Sh : .h.nV, lu 42h. * ' By an oidcr of the court, the co^ts to he 

Where an ordei* for chanp'ing an attorney on ineurrctl by a married woman '^uin,e‘ ’nv her next 
Ihiymeul of costs i> made, and tlie attorney fiives . friend in a fjiture proetH‘din«j: wen orderco t(( be 
irp the cli«‘nt’.s pajicj's without the co«1s heinjrlpaid to A* B., her solicitor. iAniding tlieju’o- 
]>aid, the conn will not grant an attnchnieiit for | ceedings, A. B. was (discharged, and C. Eh 
their iKHipavment. ILanthf w (hdlHt. 7 D. Ih C. i apjxjinted solicit<:u‘. B. received tlie whole 
r>l)<) ; 2 \V. \V. A 1-L t)3 ; g/diir. 87t>. ; costs : — Elekh that the court had juriHhct ion. on 

Where there is an or<ie>- for changing u}>on : petition, to order A. B. to pay over to (A D. Ins 
payment of the first attorney's hill upon taxa- ■ share of such costs. Jhil'h^y (ind Jiope, AV 


lapers, the first attor- 
ission of it to enforce 


payment of the first attorney's hill upon taxa- ■ share of such costs. Jhil'h^y (ind AV 

tion, and delivery np of papers, the first attor- parte., Bn mat'd. lure.., 11- Bcav. 18.^ 
ney is entitled to the pO'-ise>sion of it to enforce At the hearing, a plaint iff obtained an order 
papuent of his bill. AJqer v. IlrfJ'ord, 1 Taunt, for taxation of his costs of suit, and payment 
88. * ' out of the fuml iu court. Tlie [dainriff had. in 

Where a sojic^itor discharges himself from a the progress of the suit, emjjloyed three ditierent 
suit he must d(, diver to the new solicitor all | sets of solicitors succcssiYely. The plaintiil; and 
paijiers, on an undertaking to return tliem at tlie i his solicitors, at the date of the decree, agreed to 
end of the suit. IJantlnj v. Atailo- Cklifarni'm. i' accept a gross sum in full of all costs, instead of 
Gold jritu/if/ Co., 1 F. A Y. 211. ' ' proceeding to taxation, and received the sum 

An action was brought for the administration accordingly, for which they gave a receipt to that 
of the estate of H. by his infant grandchildren, elfect. they applied the nloney to their own 
The action, was brought with the approval of the I use, and never paiil tlie forme]' solicitors the 
infants’ father, and the next friend was nomi- i costs incurred during the early f ierindijf the suit, 
nated and a|>proved by him. The father having j The decree tiid not ilirect any distribiirive pay- 
died pending the action, the mother of the | rneut among the various .solicitors of the plain- 
infants, who was also their testamentary guar- ! tiff : — .Held, tlmt the {‘laintitf and his solicitors, 
diaii, applied to be appointed next friend, in the at the date of the decree, had a right to waive 
place of the existing next ITierid, and an order taxation, and to accept of a gross sum, in satis- 
was made appointing her. Slie changed the faction of ail costs, without consul ting the former 


plaintiffs solicitors, and the new solicitors j solicitors, Momhujton, v. Welles! fij. 1 Jnr. 
applied to the old solicitors for delivery of the i (N.s.) 6. 

papers in the action, TTie oi’iginal solicitors it appearing that tlie gross sum was taken in 

refused to deliver them till their costs were paid : satisfaction of all costs : — llehl, that the lien of 
— Eleld, upon a summons, that the old solicitors the former solicitors upon the fund in eourt was 

must deliver them over to the new solicit(.u‘s | gone. Ih. 

without prejudice to their lien for costs. The beinble, that the remet ly t)f the ionner stdici- 
action being a very lieavy one. and tlic taxation tors was by action against the solicitors who 
of costs not likely to come on for some yea.us, received the nioney, as foi* money had and 
the costs of the original solicitors were, uiidei* received to their use. IIk 

the special circumstances, ordered to bo taxed at Where a plaintiff changes his s(,)licitor, and 
once, obtains judgment without having paid ihe ffrst 

54 L. T. 842 ; 84 W. K. t>87. i .solicitor's costs, the taxing-master will be ordered 

to certify separately the costs incurred before 
Affidavit — Costs not paid,]— A bankrupt the change, ami the plaintiff will be restrained 
having employed A., a soli in tor, to procure sig- from proceeding to enforce payment ol the costs 
natures of creditors to his certiff cate, and then until further order. PrUc/utrd v. tSheftlewortk, 

ceased to employ him, cannot oblige his, A.’s, i Ir. E. 4 C. L. 288; 18 W. ll. 1200. 

clerk to make affidavit of witnessing the sigua- Where a defendant had cbangei.1 his solicitor 
tures without first )iaying A. his costs for such after an adverse ilecision, and the court of 
business. Slwrr. pfirie, Lanas. In re, ,1 Deac. appeal had reversed the decision and given the 

A C. :m ; i^Iont- A B. 2t>8 ; 1 L. J., Bk. 115. defendant the costs of the proceedings in the 

court below, the substituted sulicitor, who had 
Taxation — Attempted ineffectual Sale.] — obtained payment of the costs, was ordered to 
Schedule L Bart I., r. 2, of the general order to lodge them ‘in court to inect the claims of die 
the Solicitors’ Remuneration Act, 1881, applies former solicitor. Bthshvood v. Bastwood, U>\VAl. 
only to cases where the attempteil ineffectual 94:2. 

sale and the suliscquent effectual sale therein ’ ' . -i p x, 

mentioned are conducied by the same solicitox‘s. Lien.] — An. order was made ror the 

If there is a change of solicitors after an at- . change- of solicitors in a wife’s suit for dissolu- 
tempted ineffectual sale, the taxation of ■ the .tioii bf-,ihan'iage. At the date of the order the 
costs of such sale must be made muler general formeivsolicitoivhad in his hands a sum of money, 
order, r. 2 (c]. Bean, la re. B ard "v, 55 . of an amount I’cceived by hiin 

L. X, Ch. 42() ; 82. Ch. B. 209 : 54 L. T.-206.; ' '' : Off ageouni: hf,: alimony ^ due to the petitioner 

, , 'peldvtthat' the sblicitoh 'had no lion for his costs 
' Bights of First Solicitor as to Costs,]— Bp'otp uiipn-the"balahce'':of alimony indiis hands.' Leete 
a change of attorneys tinder a rule of Court, the v,- J., F. 61 4,0 L, Tk 78B ; 87 W, B, 

new attorney undertook to hold the record and antCj cols, 1697, et A'l;!'''' 

papers in the cause, subject to the lien of the • , - ’ . - • 

former attorney Held, that, the hause 'hating; "■ '»r^vtxipHty,]-r-Where a solicitor, by arrange- : 
been brought- to a sucoessM termtot 1 bn 7 'itheyment:yKth:Ms;,e^^^^ 

farmer attorney was entitled to, call u|»pii hlsh'a/bhtt-ih-offuifcyj solicitor conducted , 


WelJesim, 4 Jur. 
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it tlieiiceforHi to its couclusioii : — Held, on there i Held, that it was a misjoiiider for such other 
heing a deficieiicj in the fund applicable to ; partner to unite in it. Soc/ar x. Oardiner, 
the payment of costs, that the latter solicitor j C. P, Cooper, 119. 

had priority. Conmck x, jBchlei/, Bq G. J, „ ^ ^ i * 

jgjf ' Solicitor leaving Country. J — Befendants, 

A snlieiior, through whose instrunieiitality ' solicitor Inis left the countr3p and who 

]>roperr3" has been recovered or preserved in an ; 

action, is entitled, under s. 2S of the Solicitors ; l>ersonally with }!rocess. dlaflicw^^ v. 19 

Act, }8ha, to a declaration of charge upon such ; 
propertvn although his client ina^” have dis- ; 

charged him before the trial of the action. In ■ _ ^y.sT-rxrrr,-rkt:^ -rormrY-r* & -Kt-n t r»-Kr-nn-w 
such a case ins charfie will be subject to tl,e lien ^ COTOTEY SOLICMOE AND LONDON 
for costs of the client's solicitor for the time ; ■BXxj^sa . 

being. Wtuhwm^tlr In, re, Mhoden v, Sugden, 54 | Employment of Agent-l—xV country solicitor 

K J., Ch. 088 ; 29 Ch. D. 517 ; 52 L. T. 613 ; 38 ! jg authorised to institute a suir, is justitiecl 
W. E. 55S. See aho <:v/.s*ca', col, 1069 et seq. | employing a London agent for that purpose, 

An whose name as aa-eiit.'the bill maybe hied. 

Appointment of Solicitor after Proceeding in llj Beav. '870. 

?erson.]-~If a party lias been proceeding in Co-piaintiffs mav employ separate solicitors 
person, and afterwards appoints an attorney, he | acting bv a comnion agent. Waldon v. Tfiomjf- 
ma^" give the other side notice of the fact b^^ the | 751 . 5 Eq, 7, 

very step which the attorney takes in the cause A ■ 

as attorney, wirliout anj' foianal notice. Jonesx. , Articles — Construction — “Client,"’] — Acountr^^ 
lung, 2 B. 0. Hep. 192 ; 5 I). & L, 412. ; solicitor is the “client ” of his London agent 

^ within the meaning of a covenant not to trans- 
Beath of Solicitor.] — Upon the decease of the ■ act business with any person who has been a 
solicitor employed by a party to a suit, proceed- , client of the London agent. It, e/d v. Bar rotes, 
iiigs taken bj’- a new solicitor employed by him : 5] L. J., Cli. 448 : [1892] 2 Ch. 418 ; 67 L. T. 
are regular, although the change of solicitor j 133 ; 40 W. R. 620. 
is not autliorised by any special order of the i 

court, Whalleg v. ''Whdlleg, 22 L. J., Oh. 682 ; Authority of Agent.]— The acts of an attorney’s 

17Jur. 254. ’ j agent in town, in matters relative to the suit. 

Upon the death of the attorne}” in the cause, j are binding upon the parties. Gr/Jfithi} v. 
notice must be given to the opposite party of the ; Williatns, 1 Term Rep. 710. 
ajipointmeiit of the new attorn 63% before he can' An attornew, as such, is bound by the acts 
Tjroceed in tiie cause. Ihiland v. Xoalm, 1 Taunt, i done on his behalf of his London agent. W ltliers 
842. ‘ 1 V. Parlter, 5 H. A K. 725 ; 29 L. J., Ex. 320 ; 6 Jur. 

A notice of tjial was, on tlte 10th xUigust. 1849, ; (N.s.) 1088 ; 2 L. T. 602 : 8 W. R. 550 — Ex. Oh. 
given to the defendant’s attorney for the first 1 A retainer to a country solicitor does not justify 
sittings in Michaelmas term. On the 9th Goto- 1 an action in which his London agents are the 
her the defendant’s attorney died. In pursuance j solicitors on the record. A,, an illiterate woman, 
of such notice the cause wus duly entered, and ! being desirous of knowing whether there was 
tried on the 8rd November, w’hen*^a verdict wus i any balance coming to her, as administratrix of 
found for the plaintiff. On the 8th November I C., her deceased husband, out of the }>roceeds of 
notice of taxation of costs was given on behalf a sale by the mortgagee of property mortgaged 
of the plaintiff, by leaving the same at the by C., gave to B., a country solicitor (who had 
deceased attorae 3 ^'s office, the plaintiff being recovered judgment in an action against Iier, as 
nnaw'are of his death. On the 9th November the j administratrix, for a debt due to him. from her 
plaintiff signed judgment for the debt and costs ; I deceased husband) this written retainer : “ I 
and in March, 1850, the defendant being in ciis- | hereby authorise you to act as my solicitor in the 
tod3r% a detainer was lodged agalnsthini. A rule | administration of my late husband’s estate, and 
liaving boon obtained to set aside all the proceed- i authorise you to investigate the accounts of the 
ings subsequent to the 9th October, the defen- ' mortgagee, and take such steps as joii may think 
dant swearing that 'he had no notice of any pro- ; proper in the matter on my behalf.” A writ w^as 
ceedings subsequent to the plea until the detainer subsequently issued by a London firm of so.lici- 
was lodged, but omitting to .state the time he tors in the names of A. and B., as plaintiffs, 
first received intimatio'n of the -attorney’s death, claiming an account of the proceeds of sale of 
tliC court discharged the :nde, jishlef t. Brown, the mortgaged property and payment of the 
1 L., M. A H. 451 : 19 L. J., Q. B. 477 ;■ 15 Jur. : balance, the claim by A. being “ as legal personal 
399. Bee Lord v, Wdrdle, 3 0. B. 295 ; 15 L. J.,,j representative of 0.,” by B. “as a creditor of C. 
C. 259. ^ who had obtained judgment against A., and had 

A defendant’s .solicitor having died, the plain- j Obtained execution by the appointment of a 
tiff (being unable to. find the defendant) ■ could | receiver of the balance dtie from C.” Upon 
not proceed in the accounts directed by a 'decree, motion by A. that her name might be struck 
The court oi'dered substituted service of a subpoena out of the writ as having been issued without 
to name ^a new solicitof; and 'the .defendant, ''her knowdedge and without any authority on her 
;'!• having failed fy ap|jblnLybn0,"the- court ■•directed ,parfc Held, that the retainer- was not sufficient 
the accounts to be taken dn his., absence,.- I)egn\to justify the issue of the writ: but whether 
V, Xethbridg^, 26 Beav, 3t7v^..A''‘ \ 'i.suf&eient or nOt, it was a retainer to B., and did 
/ ‘ ‘'-’A , V. A’.',,, J' not authorise the bondori firm to issue the .Writ 

' ■ Partnership two, In the- name of A; as.he.r ablicitorai v. 

h^^tneMhip obtains an';'bm^--‘®-tMe.nake of a) L. Ch. 10207:^6 Oh. B. 169 7 50 

client r the ^ partnejfsh|j^'::fe 552 7 32 W, B. S 34 . ' . ' ' 

. cbent and the other partner L was appointed by the court upon 

^ to dischar^ theqOrderyf^|drf^|cil;bn^ ^t''the''represent4tlph of the plaintiff’s ,soHoitor Ihat 
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the receiver Imd enteretl into the UHiial recog- ' A countiy client employs an attoi'iiev or srjlici- 
nizances. which be li.'ul not, in fact, done. A I tor in the country in a cause in chaucery ; die 
loss occurred, in eonsc<iuciice of the receiver^; solicitor employs a clerk in ciuiiicery : the client 
liability being onl,y in the nature of a simple] in the country pays his solicitor, but the clerk m 

contract dcbiL The solicitor was, at the instance | chancery is unpaid. The client js not boond^ to 
of a defendant, inatie personally liable for the | pay the clerk in chancery ; but if the latter nas 
lt)ss oecasLoned bv his nc'-rlect. v. Jf/wr, ! any papers in iiis hands, he may rcTaui them. 

Ward. In >v. 31 T>eav. l'.' i FioncHl v. €itkn% t P. Wrns. 4b0. 

Held, also, that the country solicitor was liable, ; ^ « t -a „ nn r. 

tlirmdi the ' ie,„-cseutnti.mr were made by lits I , »eati of Country Solicitor-Effect of. j-l he 
Loiidrui nneuts* J h I attorney iioiuhns! a hint. 

I'ln-ineiTt bv a .letonlant to the bon.loii agent ' 'loos not revoke his ttgeut s •■.uthonry 'o -Warn 
of the plaindtrs adornev is a payment to the i : 

Petition — Signature by Agent,] — London j A couriti’y attorney, being retaineci to conduct 
.solicitors acring for coiuitry solicitors duly autlio- an action (on behalf of an infant), in which he 
rised, obtained an oi'der for taxation of costs, obtained I a verdict, cmployeth in the latter stages 
The names of the London solicitors were indorsed of it, a Londmi attorney as Jiis^agcnt, and died 
on the petition for taxation as })idnci})als. The before judgment was signed. The Lomlon at- 
'urder for taxation was discharged on the motion tome}' wrote to the client in ihe country, stating 
of the client, without costs. tSchifles^ l)i o5 that he had acted as the agent, and proposing to 
L. J., Ch. 626 : 32 Oh. D. 245 ; 54 L. T. 4GG ; 34 i continue so to do ; and, receiving no answer, 
W. i-i. 515. ’ i taxed costs, and signed fina.1 judgment, without 

, ! tlie knowledge of the client ; meainvliile the 

Notice of Appeal— Service on London Agent or i without an v notice, either to him or to the 

Country Solicitor, j— In an action eoniraenced m ; defendant, had einployed another attorney. The 
the high court; the address for service mentioned j refused a rule to set aside the taxation ; 

on the wj'it was the address of certain London i plaintiffs remedy, if any. being against the 

solicitors, agents for the plaint itLs solicitor, i Bnus y.^ Bofoed. 7 L." X'. 7311; li 

The action was remitte<l to a county court, and | 4^2. 

on the ]jarticulars which were duly lodged with i 

the registrar and a copy of which was served j Change of Agent.] — A solicitor in the country 
U[>on tile defendant’s solicitors, the address for employed Jin agent in London to conduct a suit 
iSei-vice was stated to be tiiat of the plaintiffs uudeu a special contract. He afterwanis obtained 
country solicitor. After the action had been anonlerof course to remove the agent vvitiiout 
heard and judgment had been del h'cred in the mentioning the specijil contract. The onlerwas 
plaintiffs favour, a notice of apiieal on the part discharge<i for ij'regularity on the motion of the 
of the dofcndjint was, on the last djiy for service i agent. Itrlnirfls v. Sro.rhoroufik Jffwhrt Ok, 17 
of ap[)eal, served u})on the Lmidon agents, whose l Leav. 83 ; 22 L. d., Ch. 759 ; 17 Jur. 294 ; i 
names appeared upon the writ : — .Held, that the | W. B. 259. 

service was bad, on the ground that the address ■ 

for service indorsed on the particulars was sub- j Wrong Procedure Liability.^ .H a bill is 
.stitiited for the address for service ind(.irsed upon i ordered to be taken otV tlie nlc, on. the giound 


the writ, dhilh'y v. S]nfj)leji. 02 L. J,, Q. B. 31 ; 
5 E. 78 ; 68 L. T. 294 ; 4 W. 11 63, 392. 


that the plaintiffs assume to sue in a corporate 
character, to which they are not entitled, the 


In aiuieals from county courts where the i costs wi.li be ordered to be paid by the town 
solicitcir forthe respondent carries on business in i agent of the ])laintiffs, and not by their solicitor 
the country, the notice of appeal should be i fn the coiuitry. ^ Jvutkht^ Cjn^poratton. \ , Adaiih'ff 
served within the vjroper time upon the resjjon- | ‘ 34r> ; 4 L. d., Ch. Uo, 

dent’s solicitor, and nut on the solicitor’s London | li^re an affidavit is rep(.)rted to be sciuidulous, 
agent. Bawell v. ([1891] 1 Q. B. 97) 1 the agent in London who filed the affidavit is 

followed. Javli.wiiY, dLmtrdt, 5 11.181; 68 j 

L. T. 01 ; 41 W. IL 267. ' ’ i client, mitwithstaudirig the conn ity attorney 

Semble, that in the case of an appeal from a j have himself - drawn the affidavit. 
county court whe.re the solicitor to thc.rcspoii- pdTtt^ Deac. ifc C. ...do ; Moui. bli. ^ 
dent ca.r.ries on business in the country, service ’^-5 

oi: the notice of motion uinin the Loml^ Hisconduet of Agent— Eemedy of Client,]— If 

■ot the .sdicitur IS not sufficicuit o .. s y receives, money improperly, the 

TTH iHt T Or vd/v Oi ^ ^ of tiie cliont is uot as,mhist liim but 

Q. B. 9 - ; (i.:S L, 1. 612 ; 2 J W . h. 221. ^ attorney, ftviy v. 2 D. ]>. 0. 

Agent gives Credit to Solicitor, not to Client.] 6,01. . . , 

—A London agent of a country solicitor, acting Ifffhc agent, does wrong, the client cannot 
ill the ordinary course of business, is always' make a suminasy application against Ihin. Jm(K% 

Rakdn to give crLlit to the counfiy ^ ^ _ 

to the country solicitor's client. W/JtlkT-' vO , A., tltefng defendant in an action brought by 
1 dohns. & H, 239 ; 39 L. J., Ch. 24 hE 'B., paid thn debt . and costs to his own country 
dur, (H.s.) 1367 ; 3 L. T. 289) 9 W.-E, 32; , - . d- , attorney, :jotr]tmnsmissiQn 'to B. The attorney ■ 

' An attorney employing an’ agent to do business .effieque' -exceeding the* amount ! to Ms ovtn 

for his client, is primarily iiatale to such agent, .town ;ageEt;; directing,, him to payHlie debt and _ ^ 
for his bill, though the latter kpows-the busings ^ ^ oi ; it ' . The ’ agent ' acknow Wged - the ^ y'r ■ 

is to be done for the client; but.to 'Whom the country attorney/ and .• '.y 


J; - 
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nership in the particuliar business. The, bill | 
charged that, on either constrnctioii'of the agi'ee- ' 
ment, the plaintiff was entitled to an account i 
and prayed that the defendant might deliver his 
bills Of ''Costs the’ plaintiff s 'agent, ,;ahd also' for. 

a- general account of all deallnp-'aiid-transac-- ' 
tioiis between them* '“‘The defendant ^clejh'mmh 
on the ground that the' proper, remedy of ■ the 
plaintiff was by petition npcler d & 7 yiot'e. t3, 

3, .,^7 ,wHeH, timt .the demurrer ought*. to foe 
oyermlecl Ward f: Ohl in 4 , 

L. fi. 8 Oh. 605 2,1 W.,-E. Si&>: .;c' , V 1 ; =-.■ ••'•M 


. An' agreement by a country solicitor wdth a 
hondon soUcitoi% that the London solicitor should 
be his London agent on the usual agency terniSf 
but. that the London agent should not call upon 
the countz'j solicitor to pay any of his agency 
bills until he had obtained payment of hi»s bill of 
costs from ,his client, does not entitle the London 
agent tO’sharb in interest paid to the country 
solicitor on. unpaid costs, Ih,, 

.-Taxation of, Bill of Costs.]— :Tite ’bill of the 

town agent of a scdicitor cannot be ordered to be 
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no siirlicient privity to support an action for' Attachment — Debtors Aet.]~A solicitor,^ the 

money liad and received by A. against the agent. ' London agentof a country solicitor, made default 
Cidih'v, 6 Q. B. 930 ; 14 L. J., Q. B. 108 : in payment of a sum ordei’cd to be paid by him 

9 Jur. BTJ. ' ' iiuudactioii for an account of his agency : — Held, 

Wl'iere a country attorney who is employed in that the defendant was iia).)le to imprisomnerit 
a cause em]>]oys a I.ondon agent, there is not in muler s. 4. suh-s. 3, of the Debtors Act, 1869, as 
geueiul siu:ii privity between the cliein and the a person acting in a iidueiary ca}>aciTy. but not 
London agent as entitles the client to recoves* liable under s. 4, <ub«s. 4, as a solicitor ordered, 
tor namey had and received agaiiHf the agent in to pay hi hi>. canaeity of oiHcer of the court, 
respect (4’ proceeds of tiie cause which the agent Litrlitu^hl v. Joitr^s. 37 L. J., Cli. loO ; Btl Cli. D. 
has receive<l in the ordinary course of his biisi- ' 339 : 58 1.. T. 2() : 36 W. 11. 397. 
ness. V. 


Q, L. 77 ; 12 Jar. 137. 

But if it appears that sucli proceed.s have been 
receiveil by the agent, without authority, eitiici* 
from the eiient or the country attorney, tlie coiiil 
will, if tile agent is an artf)mey of the court. 
c<nu}iei liim, upon appdication. to pay over the 
procee<ls to the client, though the country att< >rney 
is indebtcil to rVie London agent in a greater 
sum oil other aceoiints, Ih, 

Wliere a, town agent recelvetl moneys (not in 


Costs — To whom Payable.] — At the request of 
the clieiir of a country solicitor, IL paid to the 
srhieitur a sum of nioiiey in part discharge of 
costs due to tile solicitor in respect of administra- 
rion suits to which the client was defendant,, 
and the re}iaynn‘nt was secureil by a mortgage' 
of the solicitor s lien. xUterwards the costs were 
ordered to be taxed, and paid out. of a fund in 
comt to the town agents of the solicitor ; — 
Held, that, the cust.s so ordered to Ire paid to the 


niiv oaus.'^'), bdonSinjl to B., tlie' ciicut of a ' a.itoiit nuist be paid to R. in satisfaction of liis. 

' ■ claim under the morfgas'e. fheJuiyneY. Harrison., 

42L. J., Ch.660 : L. R.d5 Efi..298 : 21W.'R. 520. 

What Recoverable as between Solieitcr 

and Client.]— ante. 

Xetters.] — A country solicitor with " aji 


country attorney, under a power of attorney 
iTcan B., and placed them to the credit of the 
country attoimey, the court refused a rule, on 
tlie ap^dication of B.. to compel the agent to pay 
over the moneys to him. as the I'cceipf of them 
did not establish the relation of attorney and 


client between the iigent and L. Bahnr, Ki; town, conducting personally the business 

. A J-). o91 ; 1 Jur. .s,)4. , . which would onliriarily be transacted by a London 

l.ie tuvvn agent i.4 the solicitor of tlie planitiff. , ;-io*enr, is not entitled to charge for letters passing 

HT> m womh infJo'inour imO ro- ! . . .1 . . . ihi . . tV 7 7 r V.* 


in an action in wliicli juflginent had been re- 
covered for a debt, refused to pay over to the 
plainriM the amount of the debt which liad been 
received by him from tiu- sheriff under a writ of 
li. fa., on the grtiund that he was entitled to 
retain such amount for a debt due to liim from 
The eoiiiitry solicitor of e<p.ial amount. The 


Harle, In n\ 19 L. T. 


between the two offices. 

305 ; 17 3L. 11. 21. 

— - What Recoverable as between Party and. 
Party,'] — b'cc 'C osts.'. 

Assignment — Bankruptcy — Order and' 

country solicitor had no lien on such amount I Disposition. j — xi solicitor assigns his claim for 
against his client, tlie plaintiff ; — Held, that the , tc W., and. becomes bankrupt, and W. gives 
court, in the exercise of its summary juristiictiuii ' notice to the London agents of the solicitor of 
over its own officers, would order the town agent ; their claim, and the assignees in bankruptcy 
to pay over tlie amount of the debt to tlie piaiii- i }ietition for payment to rhein, subject to the 
tiff. In such a case the court will excrci.se its ,’ London agents’ claim ; — Held, that the notice 
suminaiy jurisdiction, although there be no frauci ! to tlie London agents, as far as costs became 
imputed to the townageiit. IMwards, Hv parte , ' payable to them, took tliose costs out of the order 
Johnsttn, In m 31 L. J., Q. B. 108; 8 Q. B. I), disposition of the bankimpt, the costs being' 
262 ; 45 L. T. ’378. j ordered out e4 the fund in court. Petition re- 

! fused. Sharpies v, Harsh, 2 W, R. 4u0. 
Proceedings for Account. l—Xotwitbstanding’ ; 

the deffnitiou of the word client ” in s. 3 of the ; Agency Terms ” — 

Attorneys and Solicitors Act, 1870, that act does . O^^t-of-pocket Expenses— Interest on Costs.]— 
not apply to accounts between country sroffcitorsl according to the ‘‘usual agency terms” be- 
and town, agents. IJhmi v/Hyre, L, J.. 'Ch. ' solicitor and London agent, the 

657 ; 13 Ch. I). 130 ; 43 L. T. 5^3 ; 28 W. 712 ! ^-^ond.m agent is only entitiud to payment in full 
— C. A. ' ■ j of all oiit-of-poeket expenses, and to a share (one- 

xV bill bv a country solicitor against a London ^ oi'^e-third, as may bo agreed) of the profft 

solicitor, alleged that he had "made a -special ; the absence of special ^ 

agreement with the plaintiff to transact certain ' entitled to share in any other profits made 
business for him on agency terms, and 'charged I country solicitor in the business, or iiz 

that the defendant ' Ms'ely pretended that the, solicitor on unpaid costs, 

it was one not for agenev’' but for part- ' t. Zaiosun, 59 L. J., Ch. 323 ; 43 Oh. D.. 
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taxed on motion of the client. Mlldhure v, i each of the actions or otiier matters in which tliev 
Jtri/a/t. S Price, (>77. . had acted for him. They also delivered to iiitii a 

All order for taxation obtainal by a London ; cash account for each year, in which he was 
nyenr was discharged (ai the e'i‘uuiulof his having- 1 credited with all payineutB nuide Iw hhn to thenn 
signet! the [)eti1iuii ba* taxation as principal. ' anil all moncjas received by them on his behfdf, 
iSr/iiih‘,s\ In re, oh L. J., Oh. h2(> ; H2 Ch. D. 2-1:5 ; j and was debited witli all payments niaiie Iw tiiem 
5-i L. T. -hh) ; :>-i W. Ih' 515. 'to him or on his behalf, and with rlu' gro^s 

hi an actit.n for nn altoi'iiey's hill, tlie town j amounts of the several billsof chargi^" which hml 
agent of tlie defendaniV attorney obtains an i been deli verwi. Thu balance appearing to !)e due 
order for taxing rlie bill. The [haintiif ctinnot ' from him on each account ])iit the Ia^t was <-arrie<l 


call upon sue]'. 


take up the master's ; on to the next aceount. I^ome of thu acijon< 


allocaiin- and pay the fees, Bncle w 3 ; continued during several years, and one of t]n.-m 

l\lan, k, G. 4S0; -f Scott (x.U.) 24 h ; 11 L. J,, ' (iiVnttMv v. continued during the whole 

C. P. 49- i ])eriod of the agency, and was not then conehuled. 

Bo, where part of tlie business is done in the | After tlie close of the agency tlie ctiimiry solicitor 
Iloiiseof Lords, and the ce 3 -tili(‘ate of the olHcer of I claimed a taxation of the whole of the bills : — 


the house is necessary for tlie purpose of enablini 
the taxing-master to coinplete his allocatur, tin; 


I Meld, by Foarson, .L, that only those bills which 
1 bad been delivered within twelve moutiis could 


court will not compel 


take up such cei'titicate. lit. 


lefeiishmt's agent to ; be taxed, and that tlic earlier bills must be treated 


i as having been settled in account and tlms paid. 


A solicitor agi'ced to undertake the defence of .Meld, by the court of appeal, that the bills of 
another solicitor u]jon agency chai'gcs. Onsjiccial cost.s in v. e/rz/Ao'/M* (to which the appeal 
petition a taxation of his bill was ordered -‘having was limited), notwithstainllng the fact that all 
regard to the agreement.'’ .Z/z zv?, 28 Beavu the costs in it had not yet been, taxed, being in 

347. ' fact separate bills could not be trea ted as one coii- 

A solicitor agreed to conduct the defence of I tiimous bill at the option of the country solicitor, 
another solicito]- upon agency terms, in case of | AH.vzz?z, In. zr, 54 .L. J., t.'h. 1)93 ; 80 Ch. D. 1 ; 58 
the defence being unsuccessful. On entering i L. T. 415 ; 83 W. IL 045 — 0. A. 

into the agreement. Ibo laltei- siii.prcssp from j ^ Counsel's Fees not yet paid.] 

the tomer tl.e existence ot a ma erud corre- ■ ^ 

sixinclenco which was the imncipal g'Wig of | 
a decree being made agon, s him. ^ [,ut the | , 

sohoitor, after the discovery, stil continued the j suffleicut' funds to pav the feel : 

defence vvipout oujectiou :-Hcld, that he was , j ti,,,, tins eUarge was not a 

not veleasod from the contract. Ih. , ciroumstanee sufficient to justify u tlxatiou. lb. 

Jurisdiction. J .Sec ante, col. loot. j between Town Agent and Client.] — .i 

On Common or Special Order.] — iShz^ante, ; Loudon solicitor acting as agent fur a country 

col. 1578. . solicitor has a general lieu against tlie country 

1 solicitor upon any mouey recovered in au action, 
Practice on.] — See ante, col, 1588. | for all costs for agenev business and disburse- 

Agency Charges - Firms of solicitors i due pun theX-uuLtvy solicitois wheth^^^^^ 

having Colmo'n Memfers.]-Agency charges for | ^ 


work done by a Loiif.Um iirrn of solicitors as 
agents for a country firm — tw'o partners (.mt of 
three in each firm being the same— were dis- 
ulloweil on taxation : — ^Hcdd, that it having been 
the pi‘actice of the chancery taxing-masters for 
forty or fifty years not to treat cases of two 


but as between the town agent and the client, 
the lie.?j of the former extends only lo the co.sts 
of the particular action in w4iicli lie is engageiL 
jMwrenee v. Fletcher .12 Oh. D. 858 ,* 27 W. 11. 
987. B. P., White v. Uoijtd Ilrchantje AdSHninee 
Co.^ 1 Bing. 20 ; 7 Moore, 249 : 25 K. it. 574. 


xuibj U. vutu.. x.ub lu Li.cab her country solicitor his bill of 

hrnm having certain partners m common .as before receiviug uuy iiaticc tluat 1 he town 

apucy cases at aU the court coffid not overrule 

allowlil \ f^oumcnU inlxiH Pgseasioti for a bidance 

/« «-, (iij L. J., Ch. S.io ; [1B04] 1 Ch. | lonnfe'^^cHrbetren ^ 

2,S9 ; 1 h. ; /O L. 1. .ol ; 42 M. k. Ibl-C.A. | 

Part of Bill.]— Under the Bolicitors Act, ; niust deliver up all the documents hi his posses- 

1843, the court has ho power to direct that one [ biou. Vyue v. Fmtaf\ 44 L. J., Ch. 844 ; J.j. K. 10 

item or one bi’anch of a bill of costs delivered j Glu 286 ; 82 L. T. 2-19 ; 28 W. iL 418. 

vsball be taken and remitted to the 'taxmg-maste]' ! A .town agent has no lien for the general 

for examination. But, apart from the terms of' balance due to him from a couutiy attorney, upon 

the statute, the court has jurisdiction to direct money of a client of the latter coming to his hands 

that part of a bill should be taxed, where the m a cause in which he acts as such town agent, 

circnmstances make it right that such jurisdiction because he must have known that t,he money wars 

should be exercised, upon such terms as wmuld received -for the client’s use,^ Moody v. SBeneei\ 

prevent aiiv injustice being done. Storer v,Jahn- 2'D. & B. 6;; 1 L. J. (o.B.) K. B, 1. 

son and- Wetlierall, 60 L. j-.Ch.81 ; loApp. Gais.. ’ ' Where; a';- client has paid- the bill of his country 

203 : 62 L. T. 710 ; 88 11, 756— H. L. (E.) ■ -solicitor ' before- receiving notice of aiiytiiing. 

London solicitors acted as agents in London for , remaimng.dae from- the solicitor of the .London 
a country solicitor during the years 1877 to 1884 a^ent, the latter has no lien on documents which 
inclusive. The agency was terminated' in 1884. have /come- iatobhis';-haiids-;i'a the course of the 
Luring the period of the agency the London suit. Watl&r y. Ili}l‘jh 0 s, 1 Johns. 6: H. 2'89 : 89 
agents delivered to the country solicitor, generally _L^ >■ 

once a year but sometimes often or, detailed bills ,y ' ; r p 7 y' e- 'y ' , 

of the charges which they claimed against him in! ; iattpitiey] set; '■up -the ^ lien of diis 
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Between Town Agent and Country Soli- 

jitor," — A town agent liats a lien as against tiie; 
solicitor in the coniitiw to the extent of his entire 
AIL iVM’.V, Ih Ves. 164. 

Charging Order.] — London agents of a country 
solicitor Iiave no right to n cliai-ge for costs, as 
:hey arc not the solicitors einployed hy the 
client. 2 l{{(f<()’hnn 2 v, 57 L. J., Gh. 1)2 ; 


SOLICITOR- 


London agent on the papers of his client, againsti 
t!se claim" that client, the client having paid; 

Ids attorney's bill. Amtmi\Jn re^ 7 8? : ; 

:10 L. d., Ex. *103. ! 

A town agent of an attorney has a lien upon 
the money receivetl in the particular cause, aiul 
upon the papers in the particular cause, for the I 
account due to him by the attorney for the' 
ageimy bill in that particular cause only, and he 
has this lien against all the world ; and if he has 
had no payinent made to him specifically on , 
accouiit of the cause, he is entitled to this lien. ! 
until hivS agency bill in the particular cause is ' 
s:^ti^^icd. If the agent has parted with the pos- 
session of the {)apers by his own act. though by ! 
mistake. Ids lien is at an end ; but if the papers | 
did not gmt lawfully our of his possession. Ins lien ' 
continues. JJirf/s' v. Shrlihfi. 1 Car. A L. 5S7. 

A decree was made in the usual form, ordering 
the payment of costs to the London agents of E. 

E.’s client had satisfied all claims of E. against 
him, and now prayed that the costs might be paid 
to 1dm : — Held, that the order for payment to the 
Imndon agents gave them no rights of lien or of 
Set-off in respect of the costs, or in any way 
altered the rights of the principals. Peatjiold y. 

HS L. J.. Oh. 310 ; L. R. S Eq. <U ; 20 
L. T, 217: 17 W'.IL rdf). 

A country client em[)loys an attorney or solici- 
tor in the country in a cause in chancery: the 
srdicitor employs a clerk in chancery, the client 
in the country pays his solicitor, but the clerk in 
in chancery is unpaid, 'i’hc client is not bound 
to pay the clerk in chancery, but if the latter has 
any jiapers In his ham Is he may retain them. 

FdrrivfJ] r. Coher, 2 P. Wins. 4()0. 

A clerk in court who lends money to the solici- 
tor is not entitled thereby to detain a client’s 
pai'K'U’S as a pledge. 6'nn/ v. Corh'ril. 2 Atk. 114. 

'\Wiere a clerk in court had obtained an order i 
for taxing' tiie costs of the solicitor who em- 
ployed him, and afterwards, another order for 
payment of the costs of taxation, he was allowed 
to tletain the papers of the .solicitor’s client till; 
the costs reported due under the first order were 
pai<I, but not for the costs of taxation. /S'. C,, 

Barnaul, 284. 

Iden of the agent in town upon the papers in 
his hamls, for what was due to him, as agent 
in the cause from the solicitor in the country. 

Wnrd V. 15 Yes. 2t)7 ; 10 ll R. 80, 

Where town, agents of a country solicitor 
{since a bankrupt) had received papersfrom him 
belr>nging to his client, for iiurposes of his 
client's business, they have a lien against the 
client for amount of money due from him to 
solicitor, and from solicitor to them, on' account who was in Lomion, asking for a reply that the 
of business done in that cause. And where writ was issued with his authority and ^irivitj. 
client had, after the solicitor’s bankruptcy, paid Hmale replied that it was issued with his 
the agent his bill to obtain such papers, although authority and privity, being under the impres- 
an action had been previotisly commenced sion that 8. was acting as elei'k to a solicitor, in 
against him by assignees for recovery of it, the wdiosc service 8. had formerly been, aial with 
<iourt granted ami continued , an injunction whom he had previously had transactions as his 
against the action ,on the grouml of agent’s agent. Tiie Ineorporateii Law Society obtained 
lien. Bray x. 6; Price, 203 ;■ 20 E. B. a rule calling upon vS. to shew cause why a writ 

623. ' ■ of attachment should not issue against him for 

Agents of country attorneys, who finally” be- contempt of court for having acted as a solici- 
come attorneys in a cause, and' in, such character tor contrary to OAT 'Yict. c. 73. s. 2, and 23 k 
receive the costs, cannot retain a. certain portion 24 Yict. c." 127, s. 20 Held, that there was 
above their tiemand upon the' client,, oh- the not sufficient evidence to shew that B. had 
• ground that the ermntry attorneys w.ere not satis- })ut himself forward as actually acting as a 
fioc,‘l as' to their claims and that they .received the solicitor, ami on that ground alone the rule 
money as stakeholders for them> ' no. demand w^ouid be discharged lipon B. paying all the costs. 
A being made by the countiy.iafctomeys themselves. JOoehhigs v. lleltery, Stjmvmd' In ?r, 46 L, T. 
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Unqualified Practitioners. 1754 

I sur- Pretending to Act as Solicitor.] — S., a partner 
veyor entered a personal appearance on beluUf in a firm of eoai merchants, wrote to A., who- 
of a defendant to an action for wrongfnllj was indebted to the firm for coals, a notice siynctl 
ref using to a (jcept a sub-lessee. ])aid the incidental by himself, headed, ‘’Final notice licftnc pro- 
court fees, obtaineil the defendant^ signature to ceeding in county court. Unless you pay the 
the necessary forms, and deposited ^theni at the sum of 22 a‘. %fl, to" the firm of,.ke., I 'shall piWed 
proper ofticc obtained and paid for duplicate against you iirulcr the above act*': — Held, rhe 
copies, and forwarded tliem to the ])iaintit3:’s jasticcs were wrong in convicting H. of pretending’ 
solieiroi' recpiestiiig a. slatenient of claim. The to be a solicitor contrary to H7 .Jc \’'icr. c. db’, 
architect who was also employed by the defeii- s. 12. Sy month v. Inrorj^mpatml Jm>v Sorktff, 4^ 
(hint in a dispute with rlic same plaiutifl relating J. P. 212. 

to certain house re})airs, advised liim to settle B., an agent who used to issue county court 
the action, ^ and liy correspondence and other- summonses for peo}.)le, was aiithovLsed by T. to 
wise, negotiated with the plaintiffs solicitor to write to a debtor of V. for payment. B. sent a 
that end : — Held, that the architect in entering notice signed by himself in the words, ” County 
the a|)pearance to the acticyn, had committed a Courts. Unless the sum of 1/. 15, v, lid. due to Y. 
breach of s. 2 of the Solicitors Act, 184:1, and is paid I shall pr(')ceed against you under the 
was, therefore, liable to be attached for con- above acts.” The real debt due to V. was only 
tempt of court, but that the provisions of the U. <).v. B. being summoned under B7 <k B8 Viet, 
section did not extend to prevent his legally c. G8, s. 12 : — Held, the magistrate was right in 
acting as lie had done in tiie negotiations for dismissing the .summons, as there was no evidence 
the settlement of the action. Ifworporated Law that B, pretendeil, to act as a .solicitor. 
Society^ Mr parte. In re. 5 R. 525 ; 69 rorporated Law Socirti/ v. Bedford, 49 J, Ib 

6.85. V. . 215. ■ ■ 

Law stationers, not qualified as solicitors or ^ ^ 

proctors, were accustomed upon the instruction Unqualified Person.] — Under 22 Geo. 2. e. 46y 
and in the nanuBs of London or country solicitors, s. 11, a solicitor who had neglected to take out 
to take to the registry of the probate division bis certificate was not an unqiialhied person, 
original wills and the engrossinents thereof, Ilotin and Hodyson, In rr, iyi.k.yL.liVdi 
with the projior arfidavits, and if these were in IL 264. 

oriei^ to fetdi away ty probate gf any ques- ^ ^ for Unqualiaed Person. i_ 

1 sufhoieacy of tlie tlocumenls aAement wiH, a aJbt 

intt r b -b ?• -f ^ collector to act for the debt collector as hfe 

it; li tt T'“ ■ U‘ in all county court matters, npor. tbe 

r tlie stationers the solicitor reoom«lhi debt 

H f b’' f b time only : ,^3 . 333 , 3 , 33 ^ 3 , 3,3 

Aw'y i’, harl not acty as tpe debt collector, and the debt collector should 

bbte-b n .bTr-b i return half the costs to the solicitor, retaining 

penalties imptyd by 2S i; 2-i }Kt c. 2i, s. 26. , of tl,e himself, but takiiiq the 

Im-orporaicd Lam vrfy w y L. J | solicitor’s receipts for the whole, an.l where no 

‘I % '’„VV s L- 1- m ; ^1 costs wove recovered no division of eo.sis .diould 

mJ" 7 1 ^ , . lake place: — -Pleld. that this agrcoineiit cunsti- 

The respon detit carried on bus.nys as a process tuted the solicitor the a-eut of the debt collector, 
server and, in the course of such busmess, to „„ unqualified person within s.S2 of the Solicitors 
support .an order fy substteuted service, sot out ^3., ,^^3^ Mcoepomted Lam &parir. 

mty foriiyf aii afedavit thooircnmym^^^ Jii «, 63 L. T. 3.50. 

iiected with the failure of Ins cknk to serve the ’ ’ 

writ. The affidavit was then sworn and sent to Punishment— Suspension.] — Sect. :82 of 

the solicitors employing him, A regular charge the Solicitors Act, 1843, enacts that if a .solicitor 
wa.s made by him for ejecting .substituted .service : shall wilfully and Imowino-ly act as agent in any 
—Held, that the respondent had not acted as a. action for an unqualified person, then such soli- 
solicitor, and was not liable to be committed for citor “shall and may be struck ot the roll, and 
contempt of court under the provisions of 23 & for ever after disabled from practising” Held, 
24 Yict. c. 127, s. 26. Inrorporated Law ^Society, that the court, instead of str.ikiii.g otf tlie rolls a , 
Mr parte, Louh^ In nq Q. B. 500 ; solicitor who lias brouglit himself witliln this 

[1891] 1 Q. B. 649; 64 L. T. 565; 39 W. XL section, has a (iiscretion under its general autho- 

rity over solicitors to infiict a minor punishment, 
Every person who acts as a solicitor contrary sucli as suspension from iiractice. Ineorparated 
to s. 2 of 6 7 Yict. c. 73, is liable to attachment Zfnv Society, Msc parte, SolleiUr, In re. (>3 L. T. 

fC)]’ contempt of court under 23 & 24 Yict. c. 127, 350. See' Palmer, In re, 4 K. & M. 529'; 4, L. J., 
s. 26, whether he .so acts in the name of an}’ K. B. llO. . 

other person or in life own name, uiiloss such per- 'seinblc: that the court, on beinq safisfiod that 
son be duly qualified. Although the court will a solicitor has been guilty of nhoSence under 
generally .adopt the findings of the master as .s., 32 of the Solicitors Act, 1843, 1ms no discretion 
to such conduct, his report is not conclusive, as to , the punishment to ho infiioted, but must 
SimiiKiHn, In. re, 1.5 Q. B. I>. .348 ; 53 L. X. 147 ;■ strike', such solicitor , bfi the rolls. Kelh/, In re, 
.33 W. E, 706 ; 49 .T. P. 740. , .Inedmm'oted limo Soeietu. Ex mirte. 64 L. J.. 
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ouabliTi|;r an iinqualifte<,l person to practise for j Proceedings taken by — How Glieiit 

his uwn pro tir in the solicitnx*^ name, i ajfifected. ’ — Proceetiin^ taken bv an iincevtiti- 

iind WiuhhJp re, 1 B, .S: C. 270; 1 L. J. (O.S,) ! eatccl attorney are nut. ns affects his client, 

K. B. li:>. i ilecmcd vtiih or iriv^iilar. Brou'n v. .7bZZe?/, supra. 

Tiie ini-cihef against which s, 32 of the ft & 7 I Notice ol unit ion given by <uic not allowed to 

Viet. c. 73. wa.- directed is the practice or acting ! act as a srJleitor is not good. 6bwt‘c/n;r, 
a> an attorney or solicitor without being duly iyMrfc, 3 P. Wnis. Kd. ^ 

jjunlitied. Aiul the offence prohibited is not the ^ Application to st like ^ our an appearance 
mere perinilting your name as an attorney or ; eiiteretl Iw an attorney after the determination 
solim'to]' to be uaide use of in an action or suit of his certiticate fAr liie currcjit year, and before 
“• Lip<tn the account or for the profit of an , })ayment of the duty on his fresh certificate, but, 

nnoualitiePi person." but doing it in such a after it hail been is'^ued, refused with costs, 

ma liner iw tfiereby to enable such mi< qualified , SpHrlinff v. Br^rehn, 35 L. J.. Cii. 431 : L. II. 2 

person to appear, act or practise in any suit at | E([. hi ; 12 Jur. (x.s.) 33U ; 14 L. T. Kid ; 14 

hnv or in equitv. v. J/Z/Zer, Johnson, 220 ; i W. ii. 515. 

28 i.. 3.. (di. 5S4; 5 Jur, (X.S.) 858; 7 W. K. j A solicitor who has bcmi duly admitted and 
470. ' inrolled, bur wlio lias neglected to take out his 

An agreement by an attorney with a certiti* annual cerrificato in pi'oper time, is nevertheless 
cated cunveyancer, that in case the latter should competent, while uncertificater!, to bind a client 
intruduce tu the former any matters of profes- ignorant of the want of the certificate, as between 
sioiial business, for which the attorney wmiild such client and third persons. Ih. 
have a <daim for costs, he wmuld [lay to tlie con- The objection, that an interlocutory procced- 
veynuccr a commission, is not. on the part of the ing lias iieen taken by an attorney not on the 
attorney, such a permitting of his name to be record is of a strict nature, and it is incumbent 
made use of upon the account or for the profit of on fhe pai1y making it to establisli it distinctly, 
an iinquidiiied person as wns intended to be pro- Lord v. Wardle, 3 0. B, 295 ; 15 L. J., C. P. 259. 
viileii for by the section. Ih, 

Such an agreement would not subject the Jurisdiction of County Court Judge.] — The 
parties to pennities for common barratry. Ih. judge of a county court has no jurisdiction to 

commit for contempt a person ivho has acted as 

Order Striking off Holls ■— Appeal to a solicitor in an action in liis court without being 

Court of Appeal,] — An appeal lies fjom an order duly {qualified. JtV//. v. Brompitui Coimty Court 
of the high court nuule under s. 32 of the Judge, 02 L. J,, Q. B. 004 ; flSlli^] 2 Q. B. 195 ; 
8?olicitors Act, 1843, vStrildng a solicitor off the 5 R. 402 ; 08 L. T. 829 ; 41 WiTt. 048 : 57 J. P. 648. 
rolls for having permitted his name to be used 

}>y an unqualified person, such an order not Agreement between Solicitor and Unqualiffed 
being a judgment in a criminal cause or matter Person.] — An agreement by a solicitor to give to 
within the meaning of s, 47 of the Judicature ’ an umquaiified party a share of profits arising 
Act, 1873. Ecde. Iti re. Du eg, Eu; parte ^ 59 1 from business, in which he was employed through 

L. J., (f. B. 370 ; 25 Q. B. D. 228 ; 38 W. Pu 683 | the intervention of the latter, is not illegal ; 

— C. A. I and even if illegal, the client could not deduct 

from the solicitor's bill of costs the amount 

Treatment in Prison — “Criminal Pri- 1 agreed to be [)ai<l bv him to such unqualified 

soner.”]— -A person committed to prison under | person. Gordon v. Bahell, 15 Beav. 351; 21 
G &: 7 Viet. e. 73, s. 32, and 23 <S: 24 Yict. c, 127, L. J., Cli. 200 ; 16 Jur. ISO. 
s. 26. for acting as a Roiicitoi', though not dui}^ A solicitor agi'ecd to act for B.. another solici- 

qjmliheEi, is a criminal prisoner ’’wdthm 28 & 29 tor, in his personal business, on the terms of 
Viet. c. 12i>, s. 4. which enacts that “criminal principal and agent. B. neglected to take out 
prisoner shall mean any prisoner charged with his eeiTilicate during part of the time Held, 
or convicted uf a crime.’- 8uch a person is not that the agreement' was not invalid. Folaj 
entifded to be treated as a misdemeanant of the Smith, II Beav. 456 ; 20 L, J., Ch. 621. 

first class by 40 & 41 Vjef. e, 21, s. 41. Oahmw Granting a moiety of the profits of the busi- 

y,^ 50 L. J.^, Q. B. 263 ; 18 Q. B. D. 471 ; ness of an attorney to an unqualified penson, for 

50 L, 1’. 808 J 35 W, K. 397 ; 51 J. P* 437-— 0., A. the mixed consideration, of the goodwill of the 
Keversi ug 16 Cox, C. C. 138. business, wdiich descended fi'om father of grantor, 

. an<.l the advancement of monej^ and family 

uneertificated Practitioner — laaMlity of.j — affection, is not conti'ary to the policy of the 
If an unprofessional man undertakes to conduct *>2 Geo. 2, c. 46, s. 11. Candler v. Ca adder, 6 
legal proceedings for another, he is liable to that Madd. 141 ; Jac. 225. - • » 

other for negligence, although , he may have , But it is otlienvise to enter into partnership 
employed an attorney to do part of the work, with an unqualified person. Tcjwk v. Boherto, 
Erowa v. Tollrg, 31 L. T. 485. cited 6 Madd. 145. n. 

B., being in ^hfficiilties, employed the defen- An agreement to shave profits, and act as a 
<lant to take him through tbq, county court in writer in the office, but not to be considered 
bankruptcy for reward. A petition for liqiilda- as a partner, is in fact, a partnership, and 
tion, signed by an uncertificated' attorney, within the above statute. Ih. 
filed, and the plaintiff was .appointed ■ trustee'; a partaershii) between a solicitor of a superior 
the defendant partly employing , an attorney in court, and a solicitor of an hiferior court, in 
thematter._ The neces.sary;pptices forthe mee'K which both undertook to divide the profits of 
ing of creditors not having been fnprted , m the their general business, to recommend clients to 
Gazette, the registrar refused- to register the pro- other, and to keep the partnership secret, is 
ceedings, which became inoperative^ so that B. illegal. GU/illaa v. TIendersoa, 2 Cl. & B.l. 
was 'forced to pay d^bts. which- would otherwise 

;7 have been bamd-i-r-He'ldj-'thht-': the’ "defendant Assistant Clerk Practising in County Court.] 
A\5yasliablp to the. plaintiff* |— An assistant clerk of a county court is; an 
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oitioer of the ccmrt ■vviiiiiii s. 21? of 0 iSc 10 Viet, case vvas heard, he had not taken out his certifi- 
>c. 95. as exijlained by 13 l \ Vier. c. (U, and is cate, although he had taken out his certificate 
therefore liable to tiie penalty imposed by s. 30, before he actually paid the fees. lieuf v. If ard. 
if be practises as an attorney in the county 9 II. 593 : 70 L. T. fil2-~C. A, 

'Court. Ai'linnfd v. Crill, 5 iiL k 1>1. 308 ; 25 iScnible, that a solicitor cannot allocate any 
L. J.. Q. 1). Ill ; 2 Jur. (N.s.') 184 ; 4 W. E. 204. part of a sum receiYed by him from liis client oii 

account of costs generally to tlic ])aynicnr. of 
When in Prison.]— Conducting a plaint in a disbursements on account of acts <loiie by him 
county court is " suing out })rocess in a court of when not duly (ptalified. Ih, 
law," and sulvjects the solicitor to he struck olf the A proctor retained to conduct a salvage suit 
roll wh(j cuiuniences such proceeding's whilst he may legally employ a person who is not a 
is in prison. Flint, Mr parte, 1 B. & C. 254 ; 2 solicitor or proctor as his agent at the out-port, 
D. & R. 4o6 : 1 L. J. (o.s.) K. B. 111. i but for tlie pCM'formance of other than proctorial 

acts only : and charges for work done and dis- 
Bankruptcy.] — Tlie bankruptcy of a solicitor bursements made by such agents in the capacity 
is no disqualification. Mroivn. Mr jffirte,, 2 Ye», of a clerk will, if unobjectionable in other 

Jun. 08. respects, he allowed to the proctor on taxation. 

The City of i^rw.v.vc/.y, 42 L. J., Adin. 72 ; L. li. 
Lihel — Ho Certificate.] — A solicitor may sue 1 Adm. 194 : 29 Xj. T. 312; 22 W. K. 71. 
for libel reflecting on his profession and business, An attorney who <ioes not hold a certificate 

though he may have omitted to take out his within the meaning of 6 ck 7 Yict. c. 78, cannot 

•certificate, Joupk y. Stet'ena, 11 Price, 235. recover his costs in respect of proceedings in the 

Probate Coiu't. Amtia v. Dimes, 28 L. T. 567 ; 

ITncertificated Person — Right to recover 21 W. R, 884. 

Costs.] — The 6 <& 7 Viet. c. 73, s. 26, only dis- Where A. and X>. delivered a bill in their joint 


26, only dis- 


ables an uncertificated attorney from suing for names for business done as attorneys, and the 
■fees, rewards or disbursements for any business, master disallowed a part of the bill, on the 
matter or thing done b}' him as an attorney or ground that B. was not a certificated attorney 
-solicitor, in some suit or proceeding in one of the during a portion of the time to which the bill 
courts mentioned in the act. and not for business referred, the court, on aifidavit that B.'s 'name 
■done, which had. no reference to such suit or pro- was used at t.he reque.st of friends, but that he 
•ceedings. Greene v. Beece^ 8 C. B. 88. S. P., was really not a partner with A., allowed A, to 
.Rlchardr v. Steffi eld, 2 Ex. 616 ; 6 D. & L. 22 : deliver a fresh bill in his own name only for the 
17 L. J., Ex. 362 ; 12 Jur. 731. items so disallowed. Jfatehett v. Farkes,9 M. 

An attorney cannot recover for business done, & W. 767 ; 1 I>. (N.s.) 924 ; 11 L. J., .Ex. 287. 
■unless he has obtained a certificate, which was A person not duly qualified as a solicitor, who 
in force for the period, the work was done, nevertheless acts for parties in an action in the 
Dry iismlch (^Dtthe) Edr. parte, Crtnd. In re, 4 Ex. county court aiul does solicitor’s wor.k for them, 


19 L. J.. Ex. 112 : 13 Jur. 1058. 


is not entitled to recover liis expenses and fees 


An order for a new trial had been granted on from those for whom he acts : the Solicitors Act, 
payment of the costs by the deferKlant the court 1874, s. 12, having enacted that iioiie but duly- 
refused to expunge the coiiditiori upon a siigges- qualified solicitors shall be entitled^ to do so. 
tion that the plaintitPs so.licitor was not on the Verhntdery. Eddolls, 51 .L. J,, Q. B. 55 ; 45 L. T, 
roll. Punter v. Grantleif (Lordi), 3 Hcott (N-R.) 543 ; 30 W. E. 104 ; 46 J. P. 229. 

■647 ; 3 Man. & G. 295. ‘ The Solicitors Act. 18-13, _ s. 2t). does not 

If an uncertificated attorney acts as an extinguish the debt of a solicitor or an attorney 
attorney, his acts are valid as regards other per- for costs in respect of business <lone while un- 
sons, though be cannot maintain an action for certificated, but only his remedy. Jonen, Jn re, 
the costs of business tlone while be is without 39 L. J., Oh. 83 ; L. R. 9 Eq. 63 ; 21 L. T, 482 ; 
a certificate. HoUlyate v. Sliyht, 2 L. M. «k; P. 18 W. R. 159. 

662 : 21 L. J., (>. B.' 74. ‘ Therefore, where a client had taken out an 

Semble, a solicitor on taking out his certificate, order of course for taxation of his solicitor’s bill, 
according to 37 G eo. 3, c. 90, will be entitled to with the usual submission to pay what should be 
his costs for business done previously in the same found due, and the master had disallowed^ cer- 
jear. Burchett v. Parsons, 3 L. J., Ch. 24. tain items for business done while his certificate 
Where an attorney omitteil to take out his had not been renewed Plekl, that he was en- 
ccrtificate for more than a year after admission : titled to be allowed the items in (.jnestion. I h, 
-—Held, that admission dc no VO was not necessary, This was, however, before the passing^ of the 33 
but that liaviug been readmitted without fraud, ik 34 Viet. c. 97, and the 37 &: 38 Viet, c, 68, 
he was restored to a capacity of acting. Cham- s. 12. 
hers, Me parte, WUhm ', In re, 2 Keen. 497 ; 9 

L. J., Oh. 200 ; 2 Jur. 489. Right of Client to recover Costs against 

If an attorney practises in a court in which he' opposite Party.]-— ‘The successful party in an 
has not been admitted, he cannot maintain an actiopcannot, where the person employed by him 


and therefore he cannot prevent the damages 37'''i^'’38 ViQt.:e,68, enac.ts no costs ... in 

and costs in one action being set off against those relation to any, 'act or proceeding done or taken , 

in another, thonu'h his costs have not been paid, by any persoW who acts as attorney or solicitor 
JMlimh v. Hide, I X). F, 0. 694 ; 1 0, & M. 12S p without -being duly qualified . shall be re- , p]; ] i ; 'V, 
3Tyr. 143; 2 L. J., Ex. 72. covetaw ; .^.;'by arty or qaersons whom- 

A solicitor cannot recover from his client brief soeverJ*' " , The . statute^ applies, ‘ although the - 
fees and refreshers paid by him to coitnsel if, , qualified, if tlm ^ 

the time when the briefs were delivered and the a^pexsdn who is l/vJ:-, *. •, ,, ' 







SOLICITOE— 6:/;eci/?c Performance 
V. Sanger^ 58 L. J., Q. B. ; SPEOIj 

■ stated: ' fey ■ ^''^stices.; 
Peace. 

:: In otlier. Gases.. 1-*“^ 


not a solicitor. 

The fJ A: TTict. c. 78, s. 26, merely prevents 
an attorney or solicitor from mamtaining any 
action or suit for the recovery of ^ his costs ^ in 
respect <4* business done hj him while uncertifi- 
cated : but when a client has p.aki his solicitor 
his costs of business done while uncertificaic<], 
and the clienrs adversary is ortlered to pay his 
raxed costs, the client is entitled to have the 
costs so paid to his solicitor included m the 
taxation. In rc, L. R. 7 Ch. 766 ; 27 L. 1. 

670: 2(>W. B. 1026. 

Under the Attorneys and Solicitors Act, 

(8T 88 Viet, c, 68),*' s. 12— which enacts that 

no costs, fee, rewaivl, or disbursement on account 
of or in relation to any act or proceeding done 
or taken bv anv person who acts as an attoiney 
or solicitor without being duly <iualified so to 
act shall be recoverable in any action, suit, or 
matter bv any person or pemons whomsoever 
•—the successful party in a legal proceeding 
cannot, where the solicitor employed by him 
was uncertiticatei-l, recover his costs or disburse- 
ments from the party otherwise liable, Finulev 
V. 31 nnmoutlt shire- My. and Canal Co.. 48 L. J.. 


SPECIAL CONSTABLE 

&(• POLICE. 


SPECIAL JURY 

See PKACTIGE (JOEY). 


SPECIAL INDORSEMENT 
OF WRIT. 

See PRACTICE. 


SPECIAL OCCUPANCY, 


SPECIALTY DEBTS. 

Geaerally.]— E xecutor and Adminis- 

TEATOB. 

Arising from Breaoli of Trust.]— &e Tbust. 


SPECIFIC PERFORMANCE. 

And see Yenpob and Purchaser— Bills 
OF Bale — IjAndlord and Tenant. 

I. The Jurisdiction.' 

A. OHARACTBli, AND EXTENT OB’, 1761. 

B. Exercise of. ^ 

L In Gene nil, 1768. 

2. Fart Ferfornumee. 

a. General Principles, 1766. 
h. By Payment, 1770. 

6*. By taking Possession, 1771. 

d. By Preparation of Conveyance, 1773. 

8. In Fartwnlar Cases. 

■ a. Contracts with a Parol Yariation. 
1774:. ' ; 

h. Parol or Yoiuntary Agreements, 1778. 

e. Contracts incapo Me of CompletePer- 

^ formance, 1781. ' ' ’ 

d. Foreign Contracts, 1786. 

4. Farf mdar Contracts. 

Agreements to Refer, 1787* 

. ^ ■ h. xiwards, 1787. 


SOUTH AUSTRALIA, 

’ COLONY,' 


SOVEREIGNS AND STATES. 

' t ;■ ' '.See ' ISTTBtoATIOIfAL .I*AV. ■ 





1 V. Sc B. m ; n E. R. 284-. 8, P., 

V. Bidk 7 \ 10 Ves. 204 ; 7 E, li. 417. Affii'ined i 
Dow. 510. 

A court of equity will not clcereo spocilic pei*- 
formaiice if bj" so doing injustice will be done. 
PoweM V. Lltnjd^ 2 Y. J. 372 ; 31 ll. IL 598. 
8ee also Jlatthi v. MifckelU 2 J. & W. 420j 22 
R. R. 184. Mam^i v. At-mifatje. 33 Ves. 25 : 9 
R. E. 131. Dreiv wllathsm. 1 Ves. 35. Omn^od 
V. Jfardinan^ 5 Ves. 734. ^ee 6 11. R, 19, n. 
Gimuq \\ Nuidi. 3 Atk. 180. Jone.'i v. Stathnm. 3 
Atk. 389. 

A bill for specific perforniauce of an agree- 
ment is an application to the discretion, or rather 
the extraordinary Jiiriscliction, of the cciurt, which 
cannot be exercised in favour of persons who 
have slept on their rights, or acqiiiesce<l for a 
long time in a title and possession adverse to 
their claim. J/oot'e v. lilake^ 1 Ball Sc B. 69. 

The exereisc fd the jurisdiction is discre- 
tionary in the court ; but the discretion is not 
arbitraiy, but must be exercised according to 
the circiimstances of the ease. Benmft v. Smith , 
16 Jur. 421. 

Eight to Eelief,] — Specific performance is 
not of course because there is a contract, but a 
relief in the nature of indulgence peculiar to the 
Jurisdiction of equitv. Coo.’! v. Jliddlettm. 2 
brew. 290 ; 23 L. J., Oh. 618 ; 3 Eq. R. 631 ; 

2 W. 11. 284. 

specific performance of contract by competent 
party, and its nature and circumstances unobjec- 
tionable, are as much of course in ^equity as 
damages at law. Hall v. War mi ^ 9 Ves. GOB ; 7 


(\ Building Agreement: 

d. Debts, i 791. 

e. Chattels, 1792. 

f. Loans, ] 794. 


Wll A T lliiLI E V 0 RAX TED. 

1. Injutaiiion. 

a. In Ueiieral, 1802. 
h, Jn Ai<l of Suit for Specific Perform- 
ance. 1803. 

c. Negative or Quasi-negative Covenants, 
1807. 

Ami am IKJUXCTIOX. 

2. Bam a q if H, 

a. Before 21 Y' 22 Viet. e. 27, 1811, 

V ■ 5. Since 21 & 22 Viet. c. 27, 

i. In General. 1812. 

ii. In Adthtion to or Substitution 

for Specific Performance, 1813. 

iii. Where an Action for Specific 

Performance is not maintain- 
able, 3815, 

3. Reacimion. 1818. 


II. Defences. 

A. From Conduct of Parties. 

1. .Watahe, 1822. 

2 . Mlarepremntatioii and. Jliadeacrqdion. 

1828. 

3. Fraud and Conrealment, 1833. 

4. IlnrdahijJ and Burraa, 

5. Delay and Laehe>% 1837, 

6. BanUruptey, 1843. 

7. Aeta Inemmatent 'wUlt 

Omtrant^ 1844. 

B. From Nature of the Contract. 

1. Inadequacy of Canaideratton^ 1845. 

2. IllegaUtip\iAH. 

3. Ultm rlrea, 1849. 

4. Uncertainty, 1849, 

5. Want of Mutuality, 1850. 

6. Breach of Trmt or Forfeiture, 1854. 

7. Where Court cannot carry out its Order 

1856. 


Continuance of 


III, Practice. 

A. In General, 1857. 

B. Parties. 

1. Partied to Contract, 1860. 

2. Beal and Personal Bej? resent at ices, 1864, 

3. Derivative Ptn’chasers, 1865. 

4. hi ZefA-, 1865. 

'0. Inquiries and Accounts, 1866. 

•D. Costs, 1'868. ''PT;!- 



his |')art. Acraman v. Pnc<\ ]<S W. E. 5-10. 

Sale of Land.] — A plaintiff in an action 

for specihc pei-foriiuuice of a contract for a sale 
of land nuist prove readiness and willingness on 
his own part, and repudiation of the contract on 
the defendant's part does not relieve the plaintiff 
from this obligation. EUls v. Rofjpj'ii, 50 L. T. 
660. 


Impossibility of Performance.] — A court of 
equity will relieve against a contract become 
impossible to be performed. Smith v. J/o/v/a', 
2 Bro. a C. 311. 

Performance of Contract — Becoming Possible.] 
— When a partj^ lias entered into a contract 
without having the |)ower to perform it, and 
afterwards acquires the right to do so, he is then, 
bound to perform it. Came v. MlfcJiAl, 15 L. J., 
Ch, 287. And snv cth^es, infra, col 1785. 

If a person contracts to do a thing which he 
may do liimself, or has the means of compelling 
others to do. equity wdll compel him to do it, 
unless it be highly imreasonalde, in which case 
the other i^art^y shall not be hell to the contract. 
Conthjan V. Hastier^ 2 8ch. k Lef. 166. 

Hardship. ] — The fact that the per- 
formance of an agreement lias, owing to circum- 
stances which have subsequently occurred, become 
hard in its consequences to one of the parties, 
or that he is called upon to perform it under 
circumstances which he bad not contemplate<l, 
so that a decree for specific performance would 
be more productive of injustice than justice, 
may be grounds for refusing to decree specific 
performance. JVehh v, Eirect Londo'n, mid 
mouth III/., 9 Hare, 129 ; 1 Do (>5 M. & (i. 52 ; 
21 L. J., (Jh. $37 ; 16 Jur. 323. 

-- — Agreement to Hake a Boad— Approval 
of Local Board — ^Eeqniremeats of Local Board 
inconsistent with Specification.] —The defen- 



SPECIFIC PERPORMANCEr-FJisereis^ of Jumdiction 


Vni&ii Contract,] — Where a contract between 
two CMiinpanies proves to ),je one by which one of 
the eontnieting parties will gain consitlerable 
atlvautages. at the expense of the other, while 
the otlier \sill reeeis’e no eorrespon<ling benefit, 
whether such contract is or is nut legally valid, 
■eupiity will not aid in enforcing it by a decree 
for s{H\*ti3c perfornifujce. >Shriv,<h/o\i/ ami Bh*- 
iiiimjhiint Bif v. L, w X lb. i«b/., h H. L. bas. 
11 :> : 2(5 L. j.. Ch, 4.S2 ; d Jnr, 775. 

8pecitio ]n‘rfi>rniaiice‘ of an agreement', become 

n^eicAs to the <Iefenilant'. rofo'sed, v. ]17oYc. 

h Swanst. 1U8, n. : lit It. R. 182, 


who treated for a renewal under a se 
ment, in trust for the original tenant. 
i^tonJitmgli y, FentDlclt. ll Ves, 81:4 : 11 

Order to Sign Judgment.] — A Jud 
giving liberty to sign judgnient, witi 
execution in the event of certain conditionsbdng 
performed, is not an ngreenienf: lo perfoi'in those 
conditions : and even if the terms are ordcrcil 
.substantively to be, performed, the reine<ty for 
ilofault is in the court \vhere the order was made, 
and not. by a bill for specific ])erformance, 
Thamea Iron Worka Co, t, Pafenf Drrriek f h., 
1 J. k H. U8; 29 L. J., Oh. 714 ; t> Jar. (:s:.s.) 
1018 ; 2 L. T. 208 ; 8 \V. li. 408. 


-et agree- 
FofiCwr- 


felony.] — The court will not 
meat tri grant a lease to a n 
mitted a felony. WUlhujham 
1G9. 

Defaulting Defendant — C< 
executed as an Escrow.] — In 
for specific performance the 
having complied with the deer 
pay the purchase-money into 
limited time. The deldulanfe 
with this order, and efforts 


irt witiun a 
not coinpdy 
mforce it by 
,\n application 
was then made for an order for paymrait of the 
amount to the plaint iff, so that if default wms 
made a writ of ff. fa. could issue. The court 
made an order for a conveyance to be executed 
as an escrow, and <leli vered cm payment of the 
purchase-money and interest, nmf for payment 
to tlie plaintiff by tlic defendant, at a time and 
place to be fixed by the judge, after the .execu- 
tion of the conveyance ; and by a subsiiqiient 
order, the conveyance having been executed, the 
defendant wms <u‘deretl to pay the purchase-money 
and interest to the plaintiff within one month 
from the date of the order. Jemtp v. Snn^fli^ 
[1895] 1 Ir. 11. 508, And see I/all v. llutt, 51 
L, T. 22G, infra, co], 1820. 
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subshl'ntial part of his object, as 5 Parol Agreement.] — Plea of Statute of Frauds 
•ssirni or accepting a considerable j to discovery of a parol agreement not allowe<I 
purchase-mot ley, he shall not be where part performance. Taylor t. Beoeli^ 1 
etraci, and plaintiffs right to a full Yes. Sen. 207. 

: the contract has attached ; but Parol agreements in part ]>erformed, not resting- 
ancillary and introductory, though on the agreement only, are hi equity excepted 
h some expense, will not sustain an out of the statute. Khu^ v. Balfe, 2 Bail & P>. 848. 
n the ground of part per-formance. Eipiity will not decree upon a bare agreement 
;)f a trilling earnest would probably by iiarol, without part performance. PojBianix. 
Led sufficient. See Sunmon,i v. Cor- Byre, Lcrfft. SOL 

Hep. l2S ; Thn V. 6V///V/q 8 Ch. Rep. Part performance of contract is not the mere 
2 Ph-'cem. 128 ; Seofnwd t. Made , tendering of conveyances, but it must be some 
. infra, col. 1770. ' act done, as in actual execution of contract, not 

towards the execution. Pavment of earnest 
of Ownership.]— -To maintain a or delivery of possession of part are acts of part 
die ground that it i.s taken out of the pert\>rmaiice. II). 

rands by part performance, the court agreement proved by one witness, corro- 

it to be shewn that the party seek- borated hj other-s, and not denied by answer,, 
las expended money or otherwise enforced upon the ground of part performance 
ance on and in the execution of the j'oole v. Mallhott, 1 Ball & B. 808. 
an<l that iienperformance would Where a parol agreement is begun to be put 

fraud upon liim. Speciiic perform- execution, and intended to be continued, equi ty 

)t be enforced merely because the enforce the execution of it, notwithstanding- 
IS done acts on the property which, the Statute of Frauds. Guermey {Lord') v, 
•ueil as acts of ownership, would, in Modhridqe,% Gilb. Eq. Rep. 4. 
of licence, amount to a trespass. 

Jderto/L 24 W. II. 8. Recovery of Money Expended.] — > Money ex- 

. ^ ^ i i. pended on the alteration of premises, for the 

part performance which an agreement has been. 

...tatute ot I rands, as repairs, &c., gj^tered into, but which is incapable of being 

heir nature almost necessan^ ( one by i*eason of the Statute of Frauds, may 

^ M bo recovered back as on afailureof consiiieration. 

I Yes.4d); 2 Rose, 828 : 1 Mer, q; W. v. 45 J., Q. B. 178 ; 1 Q.B. D.. 

! 284 ; 84 L. T. 9.5, 







b. By Payment. 

Beal Estate.] — Paynieut of nicmey is? nut part 
perf<n‘niance to take an agreement touciiing 
lands out of the statute. CVtuaK v, Cooke, i 
Sch, &: Let 40 ; 9 ii. K. 8. 

Earnest Money.] — Payment of. money by way 
of earnest money is not a part perfornuixice of 
agreement. Ikifujall t. Mdm, 2 Eq. Ca, Abr. 40. 

A. agrees with B. for the purchase of nine 
houses which were in mortgage to J. and pays 
him a guinea in earnest ; B. wiates a note to d., 
and tlesires him to deliver up the wntings. he 
having disposed of them, which J. refuseii, unless 
all the mortgage money was paid him down, and 
afterwards purchases them iiimself. On a bill, 
brought by A. for a specihe execution of the 
agreement, it was held, that neither the guinea 
paid down nor the note was sullicient to take it 
out of the Statute of Fj'auds. SeagvoA v. JMetde, 

I Pre. Ch. r)60. 

Though a payment of a substantial part of the 
; purchase-money will take an agreement as to 
land out of the Statute of Frauds, on the gj-ound 
i of part performance, a small part, ashve guineas, 
i the purchase-money being one hundred, will not 


Parol Agreement as to Easement of Light.]— 
The plaintiff and defendant, the owners of 
adjoining houses, being about to rebuild, entered 
into a verbal agi'eement. The plaintiff duly 
carried out his part of the agreement, ljut the 
defendant carried his out differently to the agree- 
ment, and so as to obstruct the light to tlie plain- 
tiffs premises : — Held, that the plaintiff, having 
performed the agreement on his part, was 
entitled to have it enforced on the part of the de- 
fendant, and a mandator v injunction was granted. 

v. Cooke, .5<j L. J.‘, Oh. (>62 : ar>' Ch. B. 
6S1 : 56 L. T. 900 ; S5 W. K. 754 ; 51 J, P. 70S. 


Promise to Devise.] — Where a niece had been 
induced to render valiuiblc services to her uncle 
on the faith of hisrepresentatiimthat by so doing 
she would become entitled to the bene tit of the 
trusts created in her favour by a codicil to his 
will, anti the testator afterwards revoked such 
trusts : — -Held, that he hatl no right to make such 
revocjation, and a decree was made that the trusts 
in favour of the niece should be performed. 

Lofm V, MaiV, 3 Giff. 592 : 82 L, J., Oh, 49 ; 8 
Jur. (y.S.) 607 ; 6 L. T. 846 ; 10 W. K. 518, 

An intestate ioduceti a woman to serve him 
as his housekeeper without wages for many 
3 ’’ears, and to give up other pnispects of establish- 
ment in life by a verbal piomise to make a will 
leaving her a life estate in latid, and afterwards 
signed a wdli, not duly attcstcnl, by which he left 
her the life estate : — Held, that even if there had 
been a contmet, although the woman hadwdioll^^ 
performed her part by serving without wages, 
yet her service was not iinequivocalij^ referable to 
any contract, and was not such a part perform- 
ance as to take the case out of the operation of 
the Statute of Frauds, s. 4 ; and that she could 
not maintain an action against the heir for a 
declaration that she was entitled to a life estate 
in the land. v. (supra) disapproved. 

Maddmm v, A!derM)n, 62 L. J.. Q. B. 787 ; 8 
App. Gas. 467 ; 49 L. T. 8o8 ; 81 W. IL 820 ; 47 
J. P. 821~H.'L, (E.) And see Pifrkui, Ja re, ^ 
supra, coL 1765. — Ship*] — H. contracted for the purdnivse of 

shares' in a vessel, and. paid part of the purchasc- 
Xrust.] — In consideration of K. (a reversioner) mone}^' to: P. and obtained possession of the vessel, 
allowing F. (a mortgagee) to make a lease of But ho bill of sale was executed. ’ The registered 
lands to W., the father-in-law of K., the follow- . ovraera alleged ' that p. was not their agent to 
iag document was signed by W. and K. “ It is ..receive' the money,; and threatened to sell the 
agreed between W. and K. that the lease and shares* '/They, were' restrained from selling or 
lands of Largan, after the death of W., shall foe 'proceeding 'in the admiralty court, Mwjlie^ v. 

and become, through his love for her^hheproper'^- .jf^l^.llJtirJdd^* - ' --A’ ■ . 

of,ldrs* Kl. in trust for her ohM or'bhildren'by " G' : ~ '-b ' ' ..r. - ’ 

not, "^0 be for her sole, .use or benefit”. ;r 7 . AlteritiopJ-^WHets premw to v. 

Held, firstly, that tfoie was a declaration of trxiBt.hy,.' ' -n^E vEGCOntt^t ' ,written\;in penpil by V ., and ' 
W* in favour- of Miu and her bhildrett,;and' 
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T. ultimately alleges nonperformance "by W, of : expenditures endeavour to decree f 
cptain tilings not contained in it, and W. makes i formaiice ; but not where the p 
like charges. The defendant had inter alia paid ! filing his bill, but before the 
25/. towards cei’tain alterations and additions | obtained by an act of parliament 
made by the plaintiff W., in accordance with the i securing and keeping liis jiossession 
terms of the contract. Decree for specific per- ; aid of the court. Jlcynell Syrta 
forrnauce made without costs. Wuller\\V'hjurs,\lk)l, Aiiirnied 25 L.' J., Cii. 257 : 


Auction Duty.] — Paynmnt of the auction 

duty docs not satisfy the Statute of Frauds, upon 
the gencrsil ground of part performance, Jlueh- 
muster v. Ilarrojj, lil Yes. 456 ; 6 It. E. 132. 

fi'udum Pactum,] — Promise to renew a lease in 
consequence of money already laid out is nudum 
pactum, and will not be specifically performed, 
and money laid out afterwards will not vary it ; 
on this ground a demurrer allowed, Uolmtson 
T. St John, 2 Bro. C. C. 140. 

Eelease.] — Agreement b}’* parol, that upon 
plain tiS’s procuring a release of right from a 
stranger defen<lant would convey. Plaintiff 
procures the relief by paying a suitable con- 
sideration ; that is not a part performance, and 
the Statute of Ph'audsmay be pleaded. 0"^ Reilly 
V. Thompson, 2 Cox, 271 ; 2 H- R. 41. 


When Referable to Contract.] — Possession 
taken, referable only to a contract of sale, is 
part performance, and parol evidence may be 
given of the terms of such contract. S(U‘U(je\r 
"Carroll, 1 Ball & B. 451. 

Possession, to be effective, must be a posses- 
sion under the contract, and such that the vendor 
must be taken to know that it is claimed under 
the contract. JIllls v. Itnyioood. 6 Oh. D. 196 — 
C. A. 

Where possession delivered under an agree- 
ment, and money expended in permanent 
improvements, parol evidence admitted to prove 
the agreement. Toole v. Jledlicott, 1 Bali & B. 
401. " 

Where possession taken was referable either to 
an alleged parol contract, or to a written memo- 
randum : — Held, that the possession was not 
such as to constitute part performance, though 
the plaintiff had been let into possession some 
days ])reviouslj to the date of the memorandum. 
Cannimj v. Catliny, 4 K. E. 259. 


Monthly Rent.] — Where a corporation leased 
tolls by agreement not under seal, the payment 
of a monthly rent in advance was hekl insirffi- 
eient to constitute a part performance. Kidder- 
minster Corporation v. IIardwiolu\ 43 L. J., Ex. 
9 ; L. E. 9 Ex. 13 ; 29 L. T. G12 ; 22 W. E. 160. 


Possession of Part.] — There being a parol 
agreement for the purchase of a farm and farm- 
liousc, tlie possession of tlie farm by the purchaser 
will be held an act of part performance sufficient 
to authorise the court to execute the contract, 
even though the house should have been occu- 
pied adversely to him. Gunter v. Halsey, Amb. 
586. 


Cutting Crops.] — Part performance by taking 
possession, cutting the crops, &c. JCuohmaster 
V. Harr op, 13 Yes. 456 ; 6 li. E. 132. 


peiiormance of the agreement may be main- Promise to give House Charge.] A. verbally 
tained against him. GostUny v. Smith, 3 L, J. promised, in consideration o± his daughter S' raar- 
(0,S.) Ch. 5 nage, to give her a house as a wedding present, 

^ ’ and immeiliately after the marriage he put the 

daughter and her husband into possession. A. 
c* By Takiag- Possession. owmer of the house, which was 

leasehold, and was subject to a charge payable 
In ©eneraL] — Delivery of possession is 'part by instalments. The father paid the instaimeuts 
performance of an agreement not reduced ;into which fell due during his lifetime, and at his 
writing. Zaeam v. Hertins, 3 Atk. 4 ; 1 Yes, 'Ben. death there remained ^ balance of IlOA i — “Held, 
312; Dick. 664. 1 that the verbal promise to give the house having 

A purchaser being let into possession is enough been established, the possession took the case out 
to bake a contract out of the Btatut^ of P^tands, of the Statute of Frauds that the contract was 
whether the vendor or the purchase is’ seeking to give the house free from incuiubrancCsS ; and 
specific performance. WUso?i r; West HaHl^pool that the 110/. was payable out of the fathers 
My,, 2 Do 0. J. & S. 475 ; 34’ L* J., Oh. '2#; 11 estate, UnyUy v. tnyley, 46 B. J,, Oh. -854 ; 5 
Jur* (K.S.) 124>j it 5. % 692,; ' '' ' Oh, D. 887 ; 37 L. T, 52 ; 25 W. 11 T33»-C. A. 

In cases of part performance ol oohtract^ not 

foimieiTy binding !h thepisalTesi -the eouft .gives’ ' Payment of Rates and Taxes,] — Theplain- 

relief by decreeing specific performano^j on the tiff, who was proposing to enter into business, was 
ground of protecting against fraud,, hnd^ this induced by C. to abandon the project, 0. proinis- 
principle applies as much- bo companies : 4 s to ing her verbally that she should occupy a lease- 
individuals. Ih . , ■ hold house of C.’s during her (the iilaintiff’s) 

' lU', a, suit , for, specific peiforthaupb, pos- life, the plaintife to pay the ground-rent, rates 

atid expenditure arb'faiflyjrefe an’’ and taxes, and maintain herself -by letting lodg- 
e»tess wtth;‘t-he^landpw»er to. ‘give lugs. The plaintiff thereupon entered intopos-. 

of 02s -house, and continued there for 
prlhutw hui^ciently years U C.’s death, paying the, ground- 

in favour 'dfii'thhl-i^sseislfe’andqr^^^ aiul '.taxes. ^0, bequeathed the house 
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to P. Hold, that ttiere had been a part perform- 
ance of tin; cniitraot hielwceu the plaintiff and 
C. suiiicient to tahe the ca^ie out of theMaUite 
of Frauds, rod-.s* v. 44. 1- ? 

L, E. 19 Bq. 174 ; 111 E. E 423 ; 2;4 , h. 41. 

And see MlUani- v. Harvey, infra, col. 1^80. 

d. By Preparation of Conveyance, 

Vendor Purcffasing Mortgage on Estate.]— 
On the sale of an estate A/s verVial offer was 
accepted, oonvcyanees ordc.red^to be got^ready, 
and A. was put into poHsessi(ai, but disputes 
arose relative to the settling the conveyance. 
A. got an assignment of the mortgage to which 
the estate was subject, and refused to go on with 
the purchase. A. was decreed t(> proceed^ in the 
purchase. Pylw v. WdUaats, 2 \ern. 45.’>. 

Visits to the Property.]— A. verbally agreed 
for the purchase of an estate, and gave orders 
for conveyances to be drawn up, and iveiit 
several times to view the estate Held, the 
statute of Frauds may bo pleaded to a bill tor 
specific performance. Clerk v. U right, 1 Atk. 12. 

Escrow.] — Trustees of a settlement having 
povver to lease, with written roipiestof a man ied 
woman, in pursuance of a parol agreeinent, 
executed a lease, aiul delivered it to their solici- 
tor to exchange for tlie counterpart, but before 
the exchange was made she refused to part vyith 
the deed Hehl, that the execution of the deed 
was 'not a part performance of the parol agree- 
ment, and that the deed was delivered as tin 
mwow, PhmijJs V, Mivard^, ^ 17. R. Go 8 ; 33 

Beav. 440. 


Frauds, and the plea was allowed. 'Whaley v. 
Bmpieh 1 Bro. P, C. 345 ; .Wall. Lyn. 12, n. 

Admeasurement.]— Admeasurement, not' a ]>ar t 

pex'formance of an agreement to exchange lainis. 
Pembroke v. Thorjye, 3 Swanst. 442 ; 19 R. E. 
254. 


Instructions to Solicitor.]— Putting a deed 
into the hands of a soliciror to prepare ii om- 
vevance of the estate to a son-in-law (after 
marriage) not a part performance of a parol 
agreement, so as to take it out ot the statute of 
Frauds, lleddinq v. Willm, 3 Bro. (.b E. 40U, 

The defendant, during negotiations for the 
sale of lands and chattels, delivered a particular 
of the whole signed by him. The agreement 
was afterwards made at a less price. Both 
parties gave instructions to an attorney to prepare 
the conveyance : and the clefeiidant deliyeied to 
him the particular, as instructions for the deed 
which was prepared : — Hehl, not .sufficient to 
take it out of the statute, and being void as 
to the lands, void in toto, Cooke v. lomM, 2 
Aiiat. 420. 

yees — Drafts.] — Payment of fees to counsel 
drawing drafts and engrossing them, and pro- 
vi( ling ” purchase-money , under c i rcuinstances, 
held a part performance. Child v. Co moor, a 
Bwanst. 427. 

Eeut-roll.]— A. agrees by parol with B. for the 
purchase of lands ; B. delivers a rent-roU, which 
was dated and altered in his own handwjitu^i, 
and shewed an agreement between them for the 
■ sale of the estate, at twenty-one years’ purchase. 
An abstract of the title was also delivered to A., 
to«^ether with the deeds, in ox’der to be compaied 
with the .rent-roll B. likewise wrote letteiy tb 
several of Ins creditors, informing them that he 
,ha4 contract^ wivh'A-.'fcr the sale 
at twenty-one years’ . purchase, and sent ^ the. 


3. In Faiiticeia'h Cases. 

a. Contracts with a Parol Variation. 

In G-eneral] — A suit for specific performance 
of an agreement with a varlati<ni cannot be siyi- 
ported. Hurre v. Seymour 13 Beav. 2.34. 

B, P., Jordan v. Sau'khoi, 4 Bro. G, 0. 477. 

Cnm't of equity has no power to alter the con- 
tracts of parties from aii eventual change not 
contemplated at the time. Pevell v. Mu-saryf ^ 
'BaU2£B..2S8^; 12 E.R.8L, . 

Though a parol waiver of a written contract, 
amounting to a conqilete abantlonment and 
clearly proved, wonld bar a specific i>erformaiice, 
or even parol variations so acted upon that the 
original agreement could no longer be euforeed 
without injury to one party, variations verbally 
agreed upon are not sufficient to prevent the 
execution of a written agreement ; the situation 
of the parties, in all other respects, remaining the 
same. Price v. Dyer, 17 \es. 350 ; 11 R. R. ItG. 

Defendant held to tire offer in his answer, 
though the circumstances of the case were vaned 
froin what they were at the time of answer put 
in. llotford v. Burmll, 1 Yern. 448. 

Bifferent Agreement.] — Bill for specific per- 
formance of an agreement dismisserl : the agi ce- 
ment appearing from letters produced to have 
been different from that set up by the hill and 
proved bv one witness. Legh v. liavcrpdd, o 
Yes. 452 7 R. R. 199. 


Part of Agreement omitted.]— Specific per- 
formance of a written agreement refused, on 
iiarol evidence that one term of the actual agree- 
ment was omitted. Garrard v. Grinlhig, 2 
Swanst. 244 ; 1 Wils. 4G0. 

What Belief granted.]— Qumre, can a court of 
equity decree the performance of a written agree- 
ment where the bill states that the written 
a^n-eement was subsequently varied by parol, 
and prays, in the alternative, either that the 
agreement, with these variations, may be exe- 
cuteil or that it may be executed as it stands in 
writing. Wright v. TIowwrd, 1 D. J. (O.s.) On. 

94 ; 24 R. R, 169. 

Original bill prayed execution of an agree- 
ment ; defendant denied the agreement as in bill 
but admitted a different agreement. ; plamtitt 
amended his bill, conthmin'g to insist on the 
original agreement, but praying in the alternative, 
if not entitled to that, to have execution ot the, 
admitted agreement. Bill dismissed without 
prejudice to'a bill forperformance of the admitted 
'agreement.'' Phidsay v* H 1 1, 

relief under an agreement stated by the ; 
.'answer, the bill not being adapted to that agree- 
meat,- but framed upou a difflereixt ground, wtuoh 

lailed: ' MUlaig 12 Vef, ? S R. R* 

pt: writt^h agreqmeut,' 
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allowed where a hard agi’eement, ior in part the true terras vcere not expressed in the written 
executed, Lef/alY,JIlllej\2yes.Sen. 2Q9, agreement, yet plaintiff cannot do so for the 
U}>C)n a bill praying the performance of an purpose of obtaining specific performance, with 
agreement duly signed, but offering to the defen- a variation of the contract. WooUani v. 

(lant the benefit of certain variations contained 7 Ves. 211 ; fi E. E. 113. 

in an unsigned memorandum of a subsequent Eistinctionbetsveenadmissionof parolevidence 
date, the court will decree a specific performance to support or resist specific performance of con- 
of the agreement with those variations, if the tract for land : admissible for latter purposes on 
defendant elects to take advantage of them ; and mistake and surprise, as well as fraud, but not to 
if the defendant does not so elect, it will decree vary, add to, or explain the written contract, 
specific performance of the original agreement. Climes v. Ilk/^insvn, 1 V. B. 524 ; 12 E. E. 
Mobinson v.Paffe/d Uuss, Hi. 284. 

A bill for a specific performance insisted on Qumre, whether a defendant, resisting the 
the literal construction of a written agreement, specific performance of an agreement, on the 
which was pjroved to be contrary to the real ground of alleged surprise and fraud, will be 
intention of the parties ; and the bill contained allowed to give parol evidence of a term of the 
a false statement as to a fact W'hich would have contract, said to have been made at the same 
been inconsistent with the plaintiff’s representa- time with, but contradictory to, those terms of it 
tion of the case. The bill was dismissed on the whi(;li were reduced into writing, and signed 
parol evidence. Malloy v. Egan, 7 Ir. Eq, E, 590. by him. Binm'mg v. Bmni/ig, 1 L. J. (o.S.) Cli. 

Specific performance of an agreement refused, 56. 
the plaintiff having, after the defendant had Parol evidence admissible in opposition to 
signed the agreement, attempted to vary the specific performance of written agreement upon 
terms of it, though he ultimately acquiesced in heads of mistake or surprise, as well as of fraud, 
the defendant’s terms. Thorithury y. BedlL and upon such evidence the bill was dismissed. 
1 Y. & C. C. 0. 554 ; 6 Jur, 407. Another bill for specific performance of agree- 

^ ,, . . , ment corrected according to same evidence, 

vanation not clear.] Where the original contradicted bv answer, was also dismissed, 
apeoment has beea snteequently varied, unless Towimml nrarqim-) v. 'Stan<inm». 6 Ves. 328 ; 
there be certainty as to those variations as affect- 5 ^ ‘.^22 ^ * ' 

ing the oiugiiiaU^reement so that both together ' Parol' evidence of declarations of auctioneers 
should form one consistent agreement, the court warranting quantity, received as defence 

■will not grant an injunction prayed for in a Ml performance on gi'ound of 

for specihc performance fraud, though not for piu-pose of enforcing 

y. Ciydnl Pulace. Co., f &m. & (j. 119 ; 1 Jur. gpeoifio performance. Winch v. Wincheater, 
(X.S.) 720 ; .lyW-. E. 26/. 1 Ah & B. :375 ; 12 E. E. 238. 

A pare! addition to an ag;i’eement nnist be Parol evidence in aid of a specific perform- 
estabhshed without doubt or ambiguity betoie the sale of the estate by auction, to 

equity will a^ist m carrying the additional pro- explain, by declarations of the auctioneer, an 
efioct. tomllun v. iittiies, 2o L. J., ambiguity on the face of the particular, and also 
A^n. bia ; - Jur. (]sr.s.) 84o. special provisious, the agreement, signed on the 

Inquiry.]— Where a party has failed to prove particular, binding the purchaser, 

the terms of the agreement he relies on, equity defoiidaut, “to a strict fulfilment of this article, 
will not assist him by directing an issue to asoer- abide by the condition and declarations 

tain the tei-ms. If he be plaintiff, it is incumbent at the sale.” rejected ; distinction where 

on him to state in his bill the agreement of which evidence is to resist a^ siieoific |)erformaiice. 
he calls on the court to decree the performance, Migguisoji v. Clou:e,s% 15 \e8. 51(> ; 30 E. B. 
and to prove the agreement as stated. Siimge v. 

2 Ball & B. 453 ; 12 B. B. 108. Though a paper, as the particular upon a 

Wheii a parol agreement varying the terms of auction, may by reference be engrafted 

the written agreement is set up by the defemlants contract within the Statute of Frauds, 

in a suit for specific performance, and supported that will not authorise the introduction of parol 
by evidence affording a presumption Or suspicion ^yh^ciice to shew what part was read. S, <?., 
of its existence, an inquiry will be dlrectetb Vm loYcs. 522. ^ 

V. Corm, 3. Myl. & K. 269 ; 6 .L. X,Ch. 208 ; 1 Construction of a contract, that a reference 
Jur, 149. the expenses was confined to expense of the 

Semble, in a suit for specific performance of a conveyance ; but the evidence of the attorney 
written agreement a parol variation in the terms was admitted for the defendant to prove the 
of the contract, being not such a one' as would intention of both parties, according to verbal 
defeat the right to specific performance, not set instructions that the plainti.ff, the purchaser, 
up by answer, but coming out on cross-examina- should also pay the expense of making out the 
tion of one of plaintiff’s witnesses,,, who was defendant s title. Maoishottani v. Gosden. 1 
defendant’sagent, is a proper, subject of inquiry ; „ ... 

but the plaintiff accepting the variation, specific ^ , plamtiff, in a smt for speci he 

performance was decreed with costs. .ij(mdo 7 ia 7 id' performance, had assigned over a lease to the 
Birmhtghani Rif.v. Whiter, Ot. Sc 57, defendant (the latter being a surety tor the 

’ , ’ rent), in consideration of a parol agreement for 

Evidence.]-— Parol evidence admissible on the an annuity, which was denied in the answer, 
part of a defendant resisting the ^eC’ific -perform- but such agreement or consideration was not 
ance of an agreement to prove fraud, ‘‘taistals:e or, expressed in the assignment Held, not an 
omission in the article, and shew the objection to a decree for specific performance, 
situation of the parties as comiectCd with it. CUifford v. Tnrrell, 1 Y.& C. C. C. 138 j 14 .L. J., 

' WhA t/MfiiUy, % Bail B. ■' Ch. 390. > 

’ ’ . • ' Tliough a defendant, r^istingh^iClffb perform- Where persons sign a written agreement, and 
I'yj;';. afipe,ina'ay godhto evidence there has been no fraud or mistake, the written' 
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agreement, binds at law Riul ill e:[nity acconliijg the Statute of Frauds, any alteration In its 
to its terms, aitliongh rerbally a provision was terms must have been evidenced by writing ; 
agreed to whieh has nur been inserted in the that, the condition in the origiiini agrecme.nt not 
docunieiit, sidrjeet: to this, that the defendant having been ■ performed by the iilaintiff, the 
in e(piuy may call, itjjon the court to be neutral agreement never loolc e&et, so fur as be was 
unless ih(i will consent to the omitted ! concerned : and that, in the abser.cc* of fraud, no 

term. J/taiJn v. Fijrroft. 2 l)e lb U. & G. 785 ; parol agreement could be substituted. Fmmd 
22 L. J., Cli, 114 ; 1(5 Jur. 1125 : 1 W. E. 27, 58, v. Bewhird^ H Mac. (}. 587 ; 21 L. J.. Gh. 

Where, tiierc-fore. the deiViidunts agrceti in 41)7; 15 Jur. 1115. 
writing to grunt a plaintiff a lease at a sj»ecified 

rent and for a specitied tenu. the plainliff filed a, Beservation shewn on Contract, not on 
claim for specific performance, stating the above ; Beceipt.] — A purchaser and his assignees .Mied 
agreement, and tltiit it was further agreed that i for specific perfonnanee of a contract to sell 
he should pay a premium of 2U0/., which by his land. The vendor pleaded that the contract, if 
claim he ofi'ered to do : — Eleld, that this aflditiona.1 any, reserved mines. The plaintiil* denied any 
term did not render the Statute of i'Tauds a reservation. The contract signed by the piir- 
vaii< I defence to the claim, Jh. chaser contained a reservation; the receipt fi>r 

By the terms of a written agreement J, agreed deposit signed by the vendor stated the other 
to lease to W. a shop <and premises whieh were to terms, ami was silent as to the reservation, 
be built at a cost not to exceed 40()b, at the Speciiie performance of the agreement with -^uch 
annual rental of 75/. J. exiieruled 750/. in reservation was decree«l. iSmHh v. 
biiiltling the premises, and refused to grant a, 47 L. J., Ch. 745; 0 Ch. IX 225; 39 L. T. 103; 
lease to W. at tlie anrsual rent of 75/. In iin 27 Wb B. 42, 
action by W, against J. for sjiecihc })erformance 


of the written agreement, the defendant set up 

as a defence a contemporaneous parol proviso to b. Parol or Voltmtary Agreements. . 

the agreement, to the effect that, if the outlay 

exceeded 400/., the rent wms to be raised in pro- Voluntary Agreement.] — in general, a court 
portion : — Held, that, as such parol proviso did of equity wTli not interpose in volimtary agree- • 
not contradict, but merely expiainetl the terms ments made without fraud. MorridwBiu’roitgha^ 
of the wTitten instrument, evidence of it was 1 Atk. 401, 8. P., Wycherleff v. Wyaherhij. 2 

admissible : and, as the evidence proved that the Eden, 177; linnatismitk v. Gihlovrnf'-, 2 8tr. 
plaintiff had agreed to such parol proviso, that 738, 
the action must be dismissed. WtllUuiasx.Jonr^t. 

36 W. H. 573. Parol Agreements in General.] --Under some 

cireumstaiices. a mere paimi agreement is bintl- 

Bifferent Estates.] — By a written agreement will be carried into spe^i tic exmeuti^^^^ 

the plaintiff agreed to sell, and the defendant to ^ 

purchase, the Leigh estate ; and by the same f 

agreement the defendant agreetl to sell, and the i 

plaintiff to purchase, another estate called the | Sale of Copyholds,] — ?arol_ agreement for the 
.Haresffcld estate, and it wais not' expi’essed that I sale of copyhold, lands carried into execution, 
the two contracts were to be dependent on each lionrtt v. ixomassarm, Bunb. 1)4. 
other. The defendant was unable to make a 

good title to the Haresfield estate Held, that Testamentary Papers.]— Six documents were 
the plaintiff wms entitled to a specific perform- found ainongst the papers of a testator written 
mice of the contract as to the Leigh estate, by his .sister, and expressing a wish that he 
Evidence aliunde was not admitted to shew tliat should benefit certain members of the family 
it %vas the real intention of the parties tlnit the Held, that there was not sullicient evidence of a 
agreement should take effect mi the basis of a promise by the testator to enable the court to 
mutual exchange. Gi*ccwcv./.cJh/?Y/,2 Myl.&K. enforce specific performance of the sister's wish 
251; 3 L. J., Ch, 98. " as against the testator’s estate. Cheder v. 

Tw/6'/^,'23,Beav.407. . 

Quantity of Estate— Costs, ]— Where an agree- . An unattested paper signed hy A. and by 
meiit is entered into fur the sale of an estate, him bandeil to B. stated that as a made of his 
and the parties differ as to tlie quantity agreed esteem and great friendsltip he agreed to allow 
to be sold, and the vendor tiles a bill for specific B. 500/. a year, and that after his (A,’s) death 
performance of the agreement as to part, and he had in lieu thereof bequeathed to him 10,000/. 
the vendee offers to complete the contract as to B. took this document to 0,, who thereupon con- 
that part ; but the vendor adds, as a condition, sented to the, marriage of her daughter wnth B., 
that the vendee shall pay the costs of the bill ; such consent having hffherto been withheld on 
—The court will refuse a decree for speeitic the ground of B.’s want' of means. The marriage 
performance. Spence v. 3Iawmn, 0 L. J. (o.s.) took- place, but no settlement- was made by B, on 
Ch. 10. his wife., A. died about six -months after signing 

■the paper, having paid B. the first quarter of, the ; • , 

Hew Agreement.] — I)., by indenture, agreed allowance -pi -500/. a year. His will contained 
to guarantee a certain composition to all the no provision whatevw in favour of B. Held, 
creditiirs of J. 1). wdio should, before a fixed day, that, .assuming- the. consent-of 0- to her daughter’s 
execute a release of their debts. The plaintiff, a tnarnage -with'' B, , -to .have been ^ven on the 
creditor of J. 1)., did not execute by the time Mth of the engagement contained in the paper, 
named, but insisted that this deky had taken -‘Csonnection between ^Aw’s , 

place in consequence of an arrangement entered ' proihis^'or consent glvbn 

into between him ant! the agent of W. JD* to. A^ estate, ;'bV‘ ^ 

allow him to ‘postpone ,'Ms‘;e;xebnfcion of the IX 776'f 27^, IL ■r'''<U a- ' ^ ’ 

' release:— Held, that, the agreement being wllhin Sfi87:*X' ‘ ^ 


'r’/’Vv 
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Promise to Bequeatli,] — One promised his carried into eftcct in equity -Held, also, that the- 
brothcds cbihlreii that, if they would execute a second agreement differing from tlic first agree- 
decd, he would bequeath to, them “at least as ment, whilst it was understood to contain 
much as they would get under their father’s corresponding provisions, could not be carried 
will”; — Held, that such promise, though verbal, into effect. No costs given, the defendant 
constituted a binding obligation, and ought to having secluded the testator from the other’ 
be specifically performed. Jlidlei/ v. JRldiet/, 6 members of the familv. Bmatall v. Sim in,. 
H. K. 11 ; 84 L. J., Ch. 462 ; 11 Jur. (n,S,) 475 ; Tam. 288. 

12L. T. 481; 18W. E. 768.' 

If a legatee promises a testator, that, in con- Contract partly Executory.]— -A voluntary 
sideration of a disposition in her favour, she will contract in favour of a mothei- and her children : 
do an act in favour of a third person, she who —Held, to be executory ordy as j-elated to the- 
undertook to <lo the act must perform it. children, and executed as to the mother, and 
JDraltnford v. WUltR, 8 Atk. 539. therefore enforced for the benefit of the mother 

Where a testator induced his niece to reside absolutely, Bunnnan v, Greemcood, 4 Y. k OolL, 
witli hitn as his housekeeper on the verbal repre- ^as- 
sentation tliat he would leave her propertv by 

his will, which he accordingly caused to be pre- Bond. ]~--l hough a parol agreement to give a 
pared and executed, but subseqiieutW by a might have been specitically einorced 

codicil revoked, the court directed the trusts ^©auist an ancestor, yet, where terms of bond 
of the will to be performed. Lofm v. specified court ot equity will not 

8 Giff. 592 ; 82 L. J., Ch. 49 ; 8 Jur. (N.s.) 607 ; entorge it against the heir. Brtzevlt y. Manners, 

6 X.. T. 846 : 10 W. E. 518. . 

A gift made by a revocable instrument in House.]-The plaintiff moved his place- 

pursuance of a verbal representation, wliereby belonging to the defen- 

the donee is influenced, and on the faith of father-in-law, upon the faith of a parol 

w \ r? Woniise by the defendant, that he should ockipy 

evocanc. i i. house rent-free duiTnu’ his life. During his 

supra, col. 1, GO. occupation he spent money in repairs. The 
Separation Deed.]-~A husband, upon a treaty defendant brought an ejectment, and the plain- 
for separation from his wife, agreed with a tiff liled a bill for relief :—Held, that the change 
trustee to pay his wife an annuity for her of the plaintiff’s place of business did not con- 
separate use, and also, during their separation, stitiite a sufficient consideration to support the 
to permit their daughter to reside with, and be parol .agreement, ^ Millard v. Harvey, 10 Jur. 
under the C(.)ntrol of, and educated and supported (N.s.) 1167 ; 13 W. E. 125. 
by, her mother, in consitlcration whereof the Held, also, that he was not entitled to any 
wife (who was entitled under her marriage hen in resiiect of the moneys spent in repairs. 
settlement to }>ropcrty, settled to her separate Hj. 

use without powci* of anticipation) agreed with The plaintiff’s wife, without his knowledge, 
the trustee to indemnify her husband in respect ashed the defendant to sell a field belongings 
of any debt on iier own account or on account t'o him. She paid the defendant 150Z,, but he- 
of their daughter -Held, finst, that this was a refused to sell the field, and nothing further 
Yoiuntary agreement on the part of the husband, was then done. A short time afterwards the 
no consideration moving from the trustee, and defendant let the plaintiff into possession, and 
the wife having no power to contract so as to plaintiff, without knowing of the transaction 
bind property ‘ as to wdiich she was restrained between the defendant and his wife, continued 
from anticipation. Walnmd v. Wahnmd, 1 hi possession for ten j^ars, without paying any 
Johns. 18 ; 28 I-^. J., Ch. 97 ; 4 3ui\ (K.S.) 1099 ; ^’C-nt. During this time no interest upon the^ 

7 U’. B. 88. ’ D502. was paid by the defendant :t“ H eld, that 

Held, secondly, that the agreement being there was sufficient evidence of a contract, and 

voluntary on the" part of the husband, the court a decree was made for specific performance. Ih, 
could not decree specific performance of it by And see Uwjley v. TBtyley, and Oolm v. 
him, or order him to acepunt in respect of BUkington, supra, col 1772. 
arrears. Ih. ^ ^ ^ ^ ^ 

. ' Iiease' — IndeniiiitT to Xiossoe.l" — Snecific ner- 

WilLj An old gentleman, who had several formaiice decreed after a trial at law of parol 
children and gTandchildren, had made and undertaking, by the assignee of a le^ise, to in.- 
executed two wills, and disputes arisen demnlfy the original lessee, the vendor, against 

m the family^ about them, some of the oldest the rents and covenants ; a presumption arising 
members of it entered into an 'agreement fjom the nature of the transaction of the asaign- 
amongst themselves for a division -of his real and luent being subject to the rents and coveimnts on 
jiersonal estate. This was to M taken the the part of the, lessee, although the conditions 
next day to the tetator for fiis approbation, under, which the lea^c was sold by auction 
,and he was 'to be desired, both wills, expressed no such engagement. B&mher v. 

In the night the testator died ''The personal Matlm% 1 Bro. 0. C. 52 ; Dick. 550. 
projperty was divided .to. 4he'. agree- 

_naentt and a.deed'pf, eovenant ^was exwted 'with ©rant of Underlease.] — A builder entered into 
respect to the appropriation, of 'the real estate, a building agreement under which leases of 
which deed the party, ' whe^e- , rigl'ds ' under the plots of land were to be granted on completion 
last 'Will would houses on them. He built a house on one 
^ slAhd td 'be deed- lor plot, and verbally agreed on getting his lease to 

ifitiO''' 'execution 'two grant an undeiTease to M., who gave valuable 

'Coiisidemtioii for; the underlease, and- entered 
! Jlelcirt ihat' thb first ^'rocom- 'into possession. Bnbsequently the buildeiy with- 

Ahe otib the knowledge of M., obtained a lease of the 






uciire ail atlvaiice made 'without uotice of M*'s i ownei’S miglit thus be prevented lioiu une . 

itie. After this the builder, as agent tor the I and conipietiiig the vessel. ^ 

>laiiitri1; (who claiiiied tuider M.'s will), let the 6h, v. J., t. m\. c. 

iOLise to a tenant. Subsequently the builder 24 L. T. 861 ; IDW. b. Ah. 

>Taiited to the defeiuhint a legal mortgage to _ , 

;ocurc the previous arlvunce :-™ibc}d, that the Partnership. heu-e the articles 
,ouancy gave thedeiVndant uoustruetive notice at the continimnce ot the partnerahip ^ .05 n e - 
:he time of taking the legal moitgage that the one years, determinable upon tie < ^ J, 

milder was a t rust ce for AI., and tlnit the legal and also tor the introductum o ‘ ^ 

^stariMvasnoprnieeti(mTothedefendantagaiust either of tliem, but made I l ^ 

he prior equity: and a decree was matle for death of one of them during tie eirn.o o ^ 
q)eciiic peiibnnance, but liaving regard to the amount of capital to be *7"^ 1 

legligeuce of JL, witiiout costs. Mnmford v. provisions for the eontinuance(d the paitiicm^^^^^ 

^tohiC(imv\ 48 L. J., Ch. 694 ; L. H. 18 Eip 550 ; tluring the remamder ot the term could he 
10 L. T. 859 : 22 W. K. S3;h enforced against the representatives ofc the 

deceased partner. Colli H,s%b Hare, 41 o. 

Building Agreement. ]— The plaintiff, a builder, An owner ot a coal wlnuf agreul to let it. and 

rsreed with the deJendaut. an ownior ot frooheld at the same time agreed to act as >‘f q q 0^ 
liind, to erect houses on the land on the terms coal business for the tenant, and "'qp 
j£ such agreement, and also of a parol under- any other person : -Hold, that these aglccni^ 
standing commimicated to the plaintiff on behalf were iiiaeparablo, and that 
of the defendant prior to the signing of the of the agreement to lotwout no 
principal agreement. A stipulation of the parol because the court could not *: ‘ .d 

understanding was the mlvance of moneys in o 

detinite instalments by or through the defendant ^ 

to the plaintiff for the purposes of the biiiliUngs. f - 1 U \\ . 

The plaintiff afterwards took leases of the un- ^ Ihe agreemenU’iaving been actnl on toi sc 
finished bouses and executed two successive time made no dnierence. J.fK 
mortgages to enable defendant to raise money , i. t a 

on them as a security for the same purposes, j Sale of Estate and Timber j— A contrac. r 
1'he defendant failed to surqily the plaintiff with : the purchase of copyhold land at a ceuai i pi ict, 
thcrequired funds as stipulated under the parol j and the timber upon it at a specified vahiaaon, 
agiwincnt,wliich, howcverdunl been successively ; enforced as one entire contract, althoijh tlic 
departed from :--:Held, in a bill for specific per- vendor could not shew any licence from tht^ loid 
formance of tlie parol umlerstandi ng, together or custom in the manor enabling the teim it ot 
with damages, or at all events damages, that the the manor or himself, or his assignees, to teil the 
plaintiff was entitled to neither. Thoryo v. timber. /iVfWA-^nqArtvnq 9 Hnre, 4b^. 

Mmfonl 20W. K. 922. Where, upon a contract tor the sale oi an 

ike eases mdee vlivr Peefoema^tce is estate, a separate and distinct 
GENEHA.L, supra, col. 17GG; and INADEQUACY for the sale of the timber upon it, 

OF CONBIDEEATION, infra, col. 1845. not enforce the latter contract, uiile.,b tin \c 

can give the purchaser such possession and 
dominion over the timber as will entitle him to 
c* Contracts Incapable of Complete fell and remove it. Ceosse v, Laiei'etiee^ 9 Hare, 
Performance. 462 ; 21 L. J., Ch. 889 ; 16 Jur. 142. 

General Bale,] — ^I.t is fully settled that a con- Marriage Settlement.] — In a inarriiige settle- 
tract cannot bo specifically performed in part ; of the property of the wife, there wt\s a 

it must be wholly perforinetl or not at all. to convey after-acquired property of 

V. titmrt. 15 Beav. 498 : 21 L. J., Ch. 514. B. certain uses, Including a life estate 

'Wood V. Mowe, 2 Bligli. 595; 21 E. E- 119; husband. After the death of the wife, 

(rcevn'ts V. Edwards^ 2 Dr. & War. 80; 1 Con, l^^J^band filed a bill against her heir-at-law, 
A L, 242 ; 4 Ir. Eq, E. 555. ^ praying that a real estate to which she had 

The courts will not decree a partial performance entitled during her lifetime might bt 

of articles ; but when some parts appear unrea- ^.Quytjyed to the uses of the settlement Hehl 
sonable they always dismiss the bill, ixorlng t. husband to a specific per- 

yash. 8 .Atk. 189. -formance of part of the covenant ilrow with 11 

Aocoxmts.]-The court ^ «ttlor,'wlii!t. 

accomitas to a part of an .igxei.int.nt wqi jt might have done as against a purchase: 

cannot decree a spocxfio peitormxmce of Hic JDucenjfMrt v. JiMopj^, 1 Th. 698 

whole. Holmmv.lvtuU^ni imuttm C_ c, 451; 12 L. J., Oh 

67.6 i 3 Jur. (N.S.) 737. ^^2 . y 1077. , ■ 

of their failing to execute the alterations aca>rd- agreed with the plaintiff s to undei take to 
iiig to the ag?eement, the owners of the vessel a 

should be at liberty to enter on the shipbuilders' specification to l^,.,preparal by the plmntiff. 
yard, and themselves complete the alterations. -the |ime being, and n< 

ke shiphuildex-s I BdIndMted- 









separable, there is no rule C‘f eejuity to prevent ^ Agreemeat in part legal, j \\ hei’e there nn 
tliem from beinir separately enforeeh. WUli'ni- agreement to make the tithe rent-charge pjayaole 
son V. 42'L. J.. Oh. JhS ; L. K. 8 Oh. i bv the tenant and the agreement rests in heri, 

06 : 27 L. T. 834. ' I the court may,^ iii favoitr of the intentnm, add 

Waiver of Part.'j — ’Plaiitriff luay have a specific j 
performance in part, waiving the rest, and the i 
<!efe]ulaur cannot o})jeet. {fii!ospit\ 

11 Ves. 640; 8 11. R. 261. 

Impossihility of Performance.]— Difiicuity of ■ 
decteeiijg a partial performance of a eontrnet ; 
where a veiidm- has not the prover of fully }K‘.r- j 
forming it. Gralutm v. (>lh'e)\ 3 Rear. 124. And ! 
see WllUammn hW/o/, 3 Drew, 2h). | 

Whei’o a. ])erson contracts to grant a (;ertaiii j 
interest, which it afterwards tippears he cannot 1 
carry into exeeutitiii to the extent agreed oii, yet ; 
the grant shall be available as far as his interest | 
wiU |>ermit. Staplpton v. St(tj)Joton^ 1 Atk. 2. ■; 

Performance becoming possible.] — A defen- i 
dan t agreed to become tenant to the plainliff. j 
with a rigid to lease for a term when he desired | 
it. Pie wished to take possession s]jcedily. At i 
the date of the contract the plaintiff was unable j 
to make the lease, but after bill filed, and before 
the hearing, he acquired power to do so : — Held, 
that he coukl not enforce specific performance. 

Fonrr v. Xash, 6 E. 361 : 11 Jur. (N.S.) 789 ; 

14 W. R. 8. And see Came v. J/zYc/m//, supra, col. ; 

1764. I 

Tenants in Common.] — Though si>ecific per- 
formance might have been decreed against : 
original parties liolding as tenants in common, 
yet where an alteration ])revented a decree as to 
one moiety, the court would not direct a per- 
formance as to the other, the contract being 
entire, and an execution of half of it inade'.iiiate to 
the prime object. Att.~Gen, v. Lay. 1 Ves. Sen. 

218. 

Tenant from Year to Year.] — In an agreement 
for the purchase of an estates one of the stipula- 
tions was, that the vendor should be tenant from 
year to year to the purchaser : — lleki, that the 
inability of the vendor to perform this stipulation 
by reason of embarrassments of which the pur- 
chaser must have had some notice was no bar to 
the specific performance of the contract. Lord 
■V. Stephem, 1 0, 222. 

Sale at a Yalnation.] — A contract for the sale 
of an estate for 24,01)6^., aiul that certain furniture 
and other articles on the estate, the value of 

, wiiicli..was. about ^ 2, OOOL,... should:. be .valu,ed,:,by ^ w 

valuers mutually agreed upon, and that tlie pur- Ere. Ch. 207. 

chaser would take a i^art of the furniture and ... i \ 

articles at that viauatioii. The veutlor refused oa Property AhroadO-A suit between 

to appoint a valuer, and to complete. A decree Pff '"s resKbug here to eiJorce a leu on mmov- 

mado at the suit of the purchaser for specific the_ 3 uiis(lictiou 

perforiuauce of the contract, except so fiu- as it that some special state of cu-cumstances 

related to the furniture ami articles. Bichorimi 

5 “si ” ‘ ‘ “■ ‘ SV"' 

Buiidingi Lease,], — XT nder an agreeinent ' -to , ‘ Contract of Boreign (tovernment*]— An JEnglish 
gi-ant a building lease, including a covenant to court of equitiy ,1ms no jurisdiction to enforce the 
iiisixre in a particular, office in the joint names of .contracts, of,, a foreign government against the 
lessor and lessee, and to give the lessee an option property of such gOYernmentin England, . Smith 
to purchase for BOOL, the lessee built a house and , v, WegueUnf ^ L, ,J»,-Ch. 465 ; L. E. 8 Eq, 198 : 
insured in his own name only, and in the >(Vu’ong 20 L. fc724;p’,lT W.- KT 904. ' 
office, jrhe^ lessor brought ejectment, aftclthe A;^WkenetbC;v4oYcn3f^ a, state contracts a 
lessee tiierfeupon olaimqd ’’to , exercise bis 'option* contract' -ls‘ governed 

of purchase, .and .specific performance ,of;that whose government 'eoh^' 

part of the agreement was'' klecree<i* tracts theTic^,;An||nobbythq law of' thh country 

Xw, 22 Bep.v.'’625'p 4 W, B..669, ' ih whiob7tbe,>fehtra^t is IhCT ' l 


Sem])le, where parties enter into an agrceuicnt 
for the letting of the lands, which is legal, to a 
certain extent, to wliicdi extent tiiey mean that 
the agreement should be executed by an actual 
lease ; and stipulate that something furtlier,^ not 
malum in se, but which is merely prohibited, 
should rest in imderstanding, the court will 
decree the ])erformauce of the agreement as far 
as it is cai)abie of legal execution. Carolan w 
lirahazoii^ 3 4o. -fc Lat. 2n0 ; 0 Ir, Eq. E. 124* 
And see eases infra, col. 1802. 
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, ^ ^ ' ' ipait iierformance. Blundell v. BrcUarch, 17 

4* Of Pabticulab Contbacts. Yes. 241. 

a. Agieements to Befer. Parties not Agreeing.] — Bill will not lie 

General Buie,] — Bill for specific performance to cany au award into execution where the 
-of agreement to refer to arbitration will not lie. parties to the submission do not acquiesce in it, 
Street V. 6 Ves. 818. S. P., Gourlay v. nor agree afterwards to have it executed ; but it 

JSmuerset^ 19* Ves. 481 ; 18 B. R. 284. must be enforced at law. Thompson v. Kocl^ 1 

Sviccilic performance of agreement to refer to Atk. (>2. 
iirbitration, or to substitute master for arbitrato]‘s, Held, that, although one party had to some 
refused. Agar v. MucMeiL\ 2 8im. & 8, 418 j 4 extent acted on the award, there had not been 
L. d. (o.S.^ Ch. 16. such an acquiescence as to justify the court in 

enforcing it against him, no one appearing tu 

, Death of Arbitrator.]-:- Although a court have been misled by bis acts. JMehHs v. 

of equity will not in general decree the s})ecific Ilancoch, 7 De G. M. A G. 800 ; 8 Eq, 11. 689 ; 1 
performance of an agreement to refer to arbitra- Jur. (x.s.) 1149. 

tion, or, on the death of an arbitrator, substitute A bill lies for specific performance of award 
the master for the arbitrator, yet, where matters where })arty submitting has recei ved purchase- 
of account have been referred to arbitration, money. MnU v. Hardy ^ 8 P. Wins. 187. 
which fails' by the death of the arbitrator, a 

party who refuses to supply the defect, by naming Unreasonable Terms. ] — The specific per- 
a ne'w arbitrator, will receive no relief from a formance of an award may be compelled on the 
court of equity, except upon the. terms of his principle that the award onty ascei’tains the 
doing equity ; and those terms may consist in his terms of a previous agreement between the 
consenting to the accounts being taken by the parties ; the court considering an aw’ard as 
master. Cheslyn v. JDodhy^ 2 Y. k C. 170. tlie decision of judges chosen by the parties, will 

not examine ivbether it is inireasonabie. Wood 
Conditional Beference,] —The court refused v. 1 Swanst. 48 ; 1 Wils. 34 ; 18B.E. 18. 

specific performance of a contract containing a ' ‘ 

reference to arbitration in the event of the defen- Parol Agreemont for Tease,] — In. the course 
dant suffering damage by the execution of the of the proceedings before an arbitrator the 
contract. Gerrais. v. Edwards^ 2 Hr. & War. parties agree by ]i)arol that arbitrator shall 
80 ; 1 Con, &: L. 242 ; 4 Ir. Eq. B. 555. determine as to a lease to be granted : such 

^ ^ agreement is within the Statute of Frauds, 

Suit Instituted after Award Hade.] Effect of award, liaving directed a lease to be 

an agreement for a reference to arbitration of a j^j^de, cannot be enforced. JValters v. J/orpm, 
disjiute between a vendor and purchaser as to 2 Cox, 309. 
certain terms of the contract, and of an aivard " ’ 

thereupon, in a suit subsequently instituted for Submission made Buie of Court.]— The court 
the specific peiformance of the contract. Clay of chancery has jurisdiction to entertain a suit 
V. livjford^ 8 Hare, 290 ; 19 L. J., Ch, 295 ; 34 for specific performance of an award, although 
Jur. 808. the submission has been made a rule of a couit 

Where no Arbitration. ]-A contact for the 

sale of huid provKled that A. and B., or their g j 2 ^ ' 

pominee.s shou d have poyer to decide any quos- j ^ 

tion as to cortam houses to be bu.lt thereon, specific performance wa,s filed in July,' 1864 ; the 
1 here having been uo demsion, specific perform- rterval was filled up by legal proceedings, whicl. 
ance was refused Mlett v. Ckanng C,m. iVaccelAate. wl4i4by he 

J}ndgeCo.,2bBmr.m. 'Semble, such 

circumstances alone disentitled the plaintiff to 
-specific performance. Ib» - ' 

b. Awards. Upon a reference by order 'of this court, the 

Decree niade,]_Awaid ordered to be per- roay be enforced Txfore it h^ been made 

formed. v. LatUm, Cary, 106. T ^roor ■ i ^ f Jr' ’ ’ 

Performance of award enforced by subpoena, to y J-. t'tt- lo 

V Wier Oarv 67 J- 1 Award of arbitrators enforced m equity, 

Suit to have kwanl by assent decreed both ft 

V, ^4 .,* ^ be made a rule of a court or common law. 

F.™ 64^ * ^ ^ yhiejfeM v. Sawsoii, BrunmutU, 5 Myl. & Gr. 281. 

' dt * , giround on which the court of chancery 

Award not Binding. ]— An award, though interferes to decree specific performance of an 
extra-iudiciai, and not binding in. strictness of -^wavd not made anile of that court Is, that the 
kw, yet decreed to be ' performed in specie, ^^ard is an agreement between the parties to 
Bortov V. 3fmoalh 2 Tern. 24. ' , ' '• submission, and that most, if not all, of the 

■ Award not legally hinding ia sometimes, In principles regulating^ specific performance are 
DOsSes of part performance,^' enforced ’ in equity, applicjible. ^ If, therefore, the arbitra ror exceeds 
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jornmeneed. 
imtauco Held, 

decreeing specific performance of 
ment, that the tenus of the a, 
with satHeient dearness the intentions of the 
'parties.:. ■-Ik. ; . 

Held, also, that that pait of the a.u’reemenfc 
which })rovided that the wishes of (). ^ Co. 
should he cousnlted in erecting' the buildings 
was not so vague or indefinite as to render tiie 
contract impossible to be enforced. 2?/. 

To Build". House.]— BpeeifieeperforniaiK^e.v 
a contract to build a. house.' 

Swanst. 437 ; 10 R. R. 254. 

Plaintiff's father, seised in fee of land, articles 
to pay .1. l.OOOL to build a house tm the premises, 
and dies before the house is built. The plaiiititf, 
the heir, may compel the builder to build it, and 
his father s executor to pay for it. Holt v. Holt. 

2 Vern. 322 ; 1 Ch. Ca, 190. 

Proceedings taken towanls the fulfil mont of a 
contract for the erection of a certain btiihling 
may enable the court to decree a speciiic per- 
j forraance of the contract. Price v. Penzonce 
I Cirrporation. 4 Hare, 509. 

I A lessor agreed with the lessee to grant a lease 
I of certain specified ]}roperty if within a specified 
j time the lessee erected certain specified buildings ; 

I the time havingneaiiy expired and the buildings 
I not having been begun : — Held, at the suit of the 
j lessor, that the court could aoLdecree .specific per- 
1 formance of this contract. Pemtde Orphan 
i Asijlum- V, WaterloiL\ 10 W. R. 1102. 

I Building lease.] — An agreement for a lease 
containing a stipulation that the lessees should 
execute certain building works, and that the 
h'ssors should advance 1,U00Z. on mortgage to a 
company, was executed by the flireciuVs and 
secretary of the company as lessee.s : — Held, 
that the directors and secretary who signeii tiie 
agreement were personally liable, and decree 
made for specific perfurmaiice of the agreement 
I to take a lease, but specific performance of the 
i building stipulations refused, and an inquiry as 
i to damages granted in resjiect thereof. Kenj v. 

! '2 H. & M. 118. 

1 Specific performance of agreement to grant 
i building lease decreed generally, though plain- 
i tiff had erectcfl brewhouse on laud, injurious to 
; lessor’s property. OurUm v. Smart, 1 iSim,. tV: B. OO ; 

1 L. J. (O.S.) Ch, 36. 

1 Deviations from Blau. ] — Braall deviations ■ from 

a plan agreed upoiv^ to building not material p 
50 L. T. otherwise it obstinate or corrupt. Craven v. 
Tkkell, 1 Ves. J. 60. 

in agi-ec- B., agreed to erect a house according to a plan 
f equity, to be approved by the lessors, and to the regular 
geement, tions of the Metropolitan Building Act. A plan 


Award as to Bart of Matters. — Although an 
award uf ])art of matters nd’erred may be go^id, 
•equity will not enforce it. unless of all matters 
referred. JlUle v, Pettit,, 1 Ch. Ca. 185. 


building other, houses not then. 
Possession was given, and dim buihliui 
hr F. & Co. at 0. Co.’s 


such ag 
freement expres 


tlncertainty.] — Uncertainty in award or | 
valuatiun is groom I for refusing specific ])er- j 
ibrnumce. llopvraft v, Hickman., 2 Bim. tb S. ! 
130 ; 3 L, J. (O.S.) Ch. -13. ' i 

All awani whicli leaves some of the questions ' 
undecided, or leaves in fbubt whether some of ' 
tlie questions have been decided, cannot be 
•enforcerl. Wakcjichl r. TJanelb} lOi. and iJotdi 
Cm, 11 Jur. (x.s!) 456; 12 L. t, 509 ; 13 W. R. 
•823. 

To pay Money,] — Difierence between award 
to pay money, and to do anything etdlatcral, and 
why a bill may be proper onl}" to compel s}}ccific 
performance of the latter. Hall v. JIardy, 
supra. 

Bond.] — Bond ]>ut in suit for performance of 
an award stayed by injunction, Kniylit v. 
HccHaHl, Cary, 104. 

Charity Lease,] — The Jurisdiction to give elfect 
to an award eoiifirme<l by a decree of the court 
in the case of a charity is doubtful, but the 
renewal of a lease upon the terms of the award, 
having been twice directed liy the court, was 
again enforced. Att.’Gen, v, Clements, Turn. 
A R. 58. 



Seawell t. Wedder 


take down such party- wall. 

29 L. J,, Oh. 71 ; 7 W. B. i 

Rebuilding*.] — ^Wbere a man in a building specific performance of the agreement in equity, 
lease covenants to new -build the messuages, on the ground tha& this court, by modifying its 
rebuilding some and repairing others is not decree, couldgive to all parties the benefit of the 
sufficient, for the lessee must rebuild the whole ; agreement which a court of law could not do. 
neither is pulling down and rebuilding the fore v. Ford 7 Hare, 208. 

and back fronts a rebiiihling within the cove- 

nant; upon sueh^ ^a covenant the lessors are Verbal Agreement to Bay.]-— The agent of a 
entitled to a specific performance. Sed secus of railway company made a verbal agi’eement with 
a covenant^ to repair. In this case, however, the contractor that if he 'would build on land of 
the court, instead of decreeing a specific per- the cornpanv certain cottages and wmuld leave 
formance, left it to a jury to p.scertam the them for the use of the'eompany, then the 
damages sustained, and directed an issue accord- company would pay him 5,0001. The cottages 
ingly. London iClty oj} v. JSash, 3 Atk. 512 ; built, and when the railway %vas completed 

1 Yes. Sen, 12. the contractor left them on the land, and the 

^ ^ r ^ 1 A ^4. agent of the company made an agreement with 

Repairing lease.]-Agrecmentto grant a lease tgecontractor that iie shouhl be paid 500^. a year 
of copyhold preraiSHis tor twent^one yea^^^^ ^ rent with an option 

to put the same in repair, there being no evic^nce company to purchase them for o OOOZ. 

that to grant such lew would work a fo*iture agreement "was confirmed by a resolution of 

or that the licence of the lord coukl not be direotoi-s. The company paid the 

obtained i-Deoroccb to bespooifacally perfonnciL ^ refuskl to pay : 

V. -'\eidou, 2 bm k U U, ^ contractor being 

Though the court will not ordinarily decree ’fo, payment of money could not bS 

speoihc porfonnanoe of an agreemei|^^ to lai theCourt of Chancery. C'mmptim y. 

It IS the habit ot the court to decree Specific per- j, t t pi, 017. Y 7 x«9 . 

formance of agreements involving the execution 20Wnm 81/ , L. E. / Ch. o62 , 

of leases or other instruments containing cove- - w. . . 

Hants to repair. IF 

e. Chattels, 

Covenant to Supply Water.] A purchaser of Remedy at Law Inadequate.] — The principle 
a piece of land with a well or spring upon it ox courts of equity in regard to cases of contracts 
covenanted with the vendor, ivho retained land eoiiceriiing mere chattels is, thtit where courts of 
adjoining intended to be disposed ot for building 5^^. awarding damages, can give adequate 

sites, to erect a pump and reservoir, to suppty couipeiisation, courts of equity will not interfere, 
water from the well to all housp built on the therefore that principle cannot apply wlierc the 
vendors land Held, that, though the covenant party has become insolvent ; and tho‘ 

was not one of which the court would dcCTce Qf re vjew acts on this principle. Tilanter- 

specific pertormauce directly, as being for the p ivte, 4 Deac. & 0. 751 : 2 Mont. & Ayr. 

construction of worte winch the court couJd not 20,, ' 4 j _ uj. ,-, 4_ g_ p 4 

superintend, it could be enforced indirectly by sjm. k. S, 174 : Turn. & E. 7,S ; 1 L. J. (o.s.> 
an injunction rosti-aimng_ the defendant yom ch. 117. .-re 1 k. J. (o.s.) Ch. 5. 

allowing the work to remain unpertorraed. . 

V. Chtlvott^ 3 Ch. B. 694 ; 34 L. T. 207. | Chattels have a Peculiar Value.] — The court 

will enforce specific performance of a contract for 
d Debts. ^ chattel where pecuniary damages 

would not be a sutficient compensiitioa for the 
Sale of Befits,] — Court 'will not decree specific breach of the contract, as where the chattel is of 
performance of contract for purchase of debt, unusual distincrion and curiosity, and of doubt- 
WrhjM V. Edl^ 5 Price, 325. fui value. Fnlche v. (imip 4 Drew. 651 ; 29 

Specific performance decreed, at suit of vendor, L, J., Ch. 28 ; 5 Jar. (N.s.) 645 ; 7 W. E. 535. 
of contract for sale of debts proved under com- 1 Bat where the contract, although not actually 
mission of bankruptcy. AMerhj v. J)Lmh 1 fraudulent, -was one in which the parties were 
Sim. & S. 607 ; 2 L. J. (o:s.) Oh. 103 ; 24 E. E. not on equal footing, the plaintiff knowing, and 
234. ' the purchaser being igmorant of the value of 

the thing sold, and the price appeared to be 
AssigumeuttoCreditor.] — A. stipulated that he inadequate, the court rofusc-rl relief. Ih. 
would xransfer and assign all his property to B., Where a chattel, from being used in business 
as his chief creditor, op B.’s discharging A. froip otherwise, has a peculiar value, the court will 
all obligations, then exlstixig relating to the busi- entertain a bill for an injunction to restrain it.s 
ness, and parti oulaiiy a debt due to a creditor, iletention. Xortdi v, (r. X. Bt/., 2 (riff, 

from which B, >'as to b^fin a .release Held, ; 29 L. J.. Oh. 801 ; 6 Jur. (n.s.) 244 ; 1 L. T. 

' that Ji, had a right to a ’gfecific; performance of 

the agTeement in » court of equity* Vlomr^ v. gee Pimp v. Piisnj, 1 Ycrii. 273 ; Somer-- 

Bur'rawuy^ 7 h* T. 243.. , , ‘ q • mt {Pulie) v. ibolmn, 3 P. Wins, 389 ; 2 Eq. Ga. 

' 'i' ‘ ‘ r ' ■ Abr KH 

Substitution of Barties in, , Opatfaot.]— The * * '* 

payee pf two promissory to SM , ' Specific Chattels.]— Specific performance of 

the maketj, the brother, _o|r’&h|jlaaher agreed m agremeiit, made on dissolution of partnership, 
pay 2002. to the pa|^ee,intttust'for 1%. thcli peculiar book used in trade should become 

pel? quarter* so should fe^.afipaidt' ex«fivc property of one of the partners, and 

bb 'that- the -'BOt^ and that copy of it should he delivered to other, 
/rendered fiimphtativ'eAcr'Iphg’ as'the’{bf:Other qon- will be decreed. JAngen v, Simf&dn, 1 Sim. & S, 
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li! tlioro has becM lui euj 2 ^a.i?emeiit to appropriate i was clellvered to the parcbasers by the vendors. 

-1 j particular cargo, or a ; On a bill tiled bj the vendors jpgaiiist Ih, who 
ycr cargo ; in either of ; had become the sole owner of the ship by pur- 
equify will interfere to enforce per- i chase from A/s assignee, the court held that it 
I'ageinejit. Jloare TJr(mei\ \'htxd jitrisdietioii, and decreed an aceon ut and 
j payment of the nnjiaid purchase-money by B., 
l or a resale of the ship in default of payiiient 
! in a limited time. Ltnm v. 2 Keen, 


to a certain mdivuhml 
pai'ticiilar part of a la.r 
these cases < , " 
formanee of the en 
7 H. L. Cas. 21HJ. 

Although the court will not in general entertain 
t\ bill for s}>ccitic ]>erf<:>ruiai'tce t>i: an agreement 
sinipjy for tlie delivery of speciiic chattels, yet 
specitic perfonnance of an agreement of which 
one clause provides for the delivery of specific 
chattels will not of necessity be refused. Ma nJi v, 

MilUijan^ H Jur. (x.S.) hT9. 

Trust. J—A court of equity will not 
the specitic performance of ordinaiy c 
for the sale of chattels, nidess there is so 
very special in the nature of the coritrr 
the other hand, if a trust is created, the 
stance that the subject-matter is a 
chattel will not prevent the coiut froine 
the due execution of the trust. Pooley ' 

14 Beav. H4. 

Sale of 0oods for Export only.] — D. & Co. | 
are manufacturers of fabrics, of which the I 
patterns are supplied by their own artists. 

Every spring and autumn they introduce new j 
patterns into the English market 
the season is over they are 
selling their surplus stock at a reduced price, for j 1 Jur. 198. 
the purpose of having it shi}»ped to foreign ^ 

countries, where its sale could not injuriously " 

affect the home trade of the plaiiitilfs. G., the 
plaintiff’s agent, sold some surplus stock to or salt 

at Manchester, u]>on the expi*es.s agreement that i f 

the goods were to be shipped by B, to the United 
States and were not to be sold in the home 
market. Upon a bill for specitic pejiorrnance, Cydhout ^ 
and praying for -an injunction to restrain P, days, or i 
from .selling the good.s in England : — Held, that ,f 

the evidence of the contract was insufficient, 
and the proper remedy in such a case is at law. ^iirecti 
PoUfifS V. Pirli/ord, 2 W. E. 204. 

Held, that an injunction will not be granted to j 
restrain breach of agreement where damages at f ^ 
law are adequate^ Id. 220, 

Instalments.] — Seinble, that the court will not 
decree specitic performance of a contract for 
delivery of a chattel by in.stalments wdiere mut iiai Agreem< 
duties of a complicated nature lye imposed upon equity wdl 
the parties. Mere vicinity and convenience of mere'agrc 
situation will not inditce the court to tieeree (hinty. L. 
specific performance of a contract for supply of A court 
goods. Observations upon Jhaetmi Lider perfdrmau 
(S Atk. 383), Pollard v. Clayton., 1 K. & J. money on 
462 ; 1 Jur. (N.S.) 342 ; 3 W. K,349. , , 475 ; 29 L 

Coals,] — A contract to sell a quantity of coal Partners 
to be raised and delivered is a simple contract 
for the sale of chattels, and will not be enforced two v 
in cqaitYf damage.^ to be ascertained by a jury a cots 
being the proper reined V. Fotherg'dly.Moivland^ 

43 Jj. J., Ch. 252 ; U, E. 17 Eq. 132 ; 29 h. T. y y " 
414p22W,E.42; ^ ^ 


521, 


Barge and Stores,] — Specific peidbrmaiice 'of ■ a; 
contract for the sale of a barge, stores, 
deei'eed in equity upon a claim. ‘'Clarmql)mdd y» . 
Cndh, 21 L. J., Oh. 541, 

Timber,] — Articles by a gaiarclian for sale of 
timber have been carried into execution by a 
On court of equity. Clarnrlng v, 67// Moseley, 
mi. 224 : BuMon v. Lidof\ 3 Atk. 383. 

.iijil In a contract for the purchase of timber, time 
iiig is of the e.ssence of the contract : arnl if, by 
{lifficuities improperly raised by the vendor, the 
timber is prevented from being felled and carried 
away at the time limited by the agreement, the 
court will not enforce the performance of the con- 
tract. Arliionght v. StoreUl. 3 L. J. (o.s.) C5h, 49, 

Copyright,] — A court of equity has jurisdiction 
and after j to enforce sjiecilic performance of an agreement 
in the habit of | relating to a copyright. Thonihlemn v. Blaidf 
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Brmfjh y. Oddy, 1 Buss. & M. oo j Tam. 215 ; 8 certain terms. Upon a bill filed for specific per- 
L. J. (o.s.) Oh, 23. foraiance of the terms of the resolution of 1814 

^ rr., .f, . relief refused on the ground that the plaintiff’s 

Wnere Ilemedy at Law.] — The court will not conduct might have induced other stockholders 
grant specific performance of an agreement for a of 1814 to acce|>t of the arrangement proposed by 
purely money demand, the amount of which, if the resolution of 1831. CoMlh^y. Gmud Caiml 
ascertained, the plaintiff would be entitled to 3 2i). 

recover by an action at law. Onl v. Johmtim, 1 Bill for a specific peiformance of a contract for 
Jur. (x.S.) 1053 ; 4 W. E. 37. 1,000^. York Buildings stock, at 105Z. per cent.. 

Bond to secure Eepayinent.]-Whether in the 
simple ease of a.n aVance i money with an >2) , Trh;,rr?v" 

agreement to execute a bond for its repayment, t’,, V ' ’7 '?’r Iv a'"' 

sSch an agreement ^yould be executed in this ,, 

court, qiimre. 3,ulh Wale, By. y. Wythe,, I >- bo executed, the court wiU not break mto 
v T TQU Q r rrr. T? 91 ^ it bc cxecutorv, tiic plaintiff miist scclt ius 

L.* J., Ch 87 W. K. 133. ’ ’ 

Absolute Conveyance.] — Where a person Delivery of Certificates,] — Bill will lie 

advancing money refuses after an absolute con- for specific performance of agreement to purchase 
vevance to execute a defeasance, the court will government stock, where it prays delivery of 
relieve. Walker v. Walker, % Atk, 100. certificates which give legal title to stock. 


SPECIFIC PEEFOEMAXCE — of Jtirmdictmi. 


filed for specific iieiionnanee of the agreement, , enforce an agreement for the contioiianee of the 
demurred to on the gimiiid of no consideration. ! plaiiititrs duties or personal services to the 
I'he demurro.r overruled. Chvale \\ Keinvanh i defendant, inasmuch as those service^ might be 


De G, & J. 27 ; 27 L. J., Ch, 784 ; 4 dur» (N.s.) | rendered in a manner productive of injury rather 


•984 ; 0 W. K, 810. 


Wliere Special Formalities req^uired.] — 

Specifi'.* performance was <[cereed of a contract to 
•Sell sl'.nres in a conipanv, although the deed of 
setrlemenr provided that no shareliolder should 
lie at liberrv to transfer his shares except in siudi 
manner n-. the board sluaild ap^aove : and the 
board refused to give its consent to the transfer. 
Poole V. MUhllcUm. 7 Jiir. (X.S.) 1202; 4 L. T. 
mi : 9 W. IL 77)8. 


than beneiit to the latter ; and tiie court does 
not possess the means of compelling a person 
to fulfil his duty to his employer under such 
a contract. Fif:jmtrtch v. SVeh/Ji^ 1 Ir. Ch. R. 
671. 


Receiver of Bents.] — A grant was made by Y., 
Bishop of Ely, in 1801, to P. for his life of the 
office of receiver of the rents belonging to the 
see. For a long time the receiver had not only 
received the rents, but had jircpared and regis- 


'ilie deed of settlement of a company provided i tered Iccuses and assignments of leases in a 


liability of a vendor of shares 


register kept by the bisliop, and had made 


comoanv should cease after the approval of the i searches in the muniment room in the residence 


purchaser by the directors, and entry of his name i of the bishop, for all which duties he received 


in the sliare i-egister book. A. verballv agreed ! fees. In 1836, Dr. A,, innnediately after his 


with B. to sell him certain shares in the com- 
I'lany. and received the purchase-money for them, 


I appointment as bishop, refused to continue P. in 
I his office : — Held, no relief could be given to F. 


but ‘the deed of transfer was not executed until j in eqirity, on the grounds of the hardship of 
■after an order Imd been made for the winding-up i forcing the services of a stranger in an office of 


■of the company. The official assignee refused i trust upon the bishop. Piekeehuj T,EUjJiPh^^iep\ 
to acknowledge the purchaser as proprietor of I 2 Y. & C. C. C. 249 ; 12 Ij. J., Ch. 271 ; 7 Jiu*. 
the shares :™^Hehl, that the agreement was j 479. 

■enmlitional on the approval of the purchaser by i. ■« x-u ^ x i • 4-45: 

tho direoloi-s, and tllit the vendor could not Manager of Baths.j-A contract by plaintiff 
•enforce specific perfoniiance of it. Bennim/luim. to take the management of baths at a fixed 
V. SheoLn, Wuterhm Life, 4r.. Lwu-anee Co., sakiy Held, inter ^la, that, the contract 
I,i ro. 33 Beav. ti(iO; 33 L. .1.. Ch. 571 ; 10 Jnr. being for personal services, the court would not 
41.5 ; 10 L. T. 230 ; 1 2 W. E. 638. Ijcrformance of it. Mhg v. J/* (r/iee I,! 


Bemoving JSrame from Register. 1 — A share- 1 . ^ „ ■* i c t 

holder in a company whose articles of association 
coniained -a clause prohibiting the directors 

from carrying on the business of the comi>any or o' 

making calls," until all the shares were taken up, other person . ^ Held, that thebe 

•except aftm’ a resolution to coniinue the com- ^h-?teemcuts weixj inseparable and that specific 
paiiY, successfully resisted an action for calls, on pt‘i’R>rmaxice rif the ap'cement to Ip -uould nut 
tho 'ground that the whole of the shares were not decreed, becape the court could mit 
taken up. and that no such resolution had been 

passed. He then applied to have his name 82 L. J , Ch .,3 ; 9 Jm. (^.8.) 2b8 , 7 L. 1. ol5 , 

powtrof XT court t^remOTC ageecment haying been acted 

name from the register only existed in the two on for soine time made no thtfeien^^ lb. 

■cases of his name having been improperly CJii/mockY. 

entered, and of his hayiDg ceased to Carriers.]-ATi agreement had been entered 

her, and that iieithci tiicumh . ® ,,'1 into bv carriers and a railway company, by which 

fc vvf -C3 ’ ■ clntta were to be pei-foimed bylhebiA-iers in 

Bx 18.), Ih B. 1. 440 , 1 > vv, / 8. loading and niiloading goods at the termiiu of 

BOMFAisY. railway: — Held, i that the court would not 

interfere by Injunction to restrain the company 
i. Personal Service, from acting contrary to the agreement wjaich 

^ , « . . , -1 ^ -n XT involved personal service. Chaplim v. Pforth- 

Greneral Principle.]— -The court wall not decree 5 p,, T. OOB 

specffic performance of a simple contract of Agreement with reference to goods traffic, 
hiring and service: and if one party abandons Xnjunction to restrain company froin determining 
sucli a contract, however wTongtiill}?', he will not j'j;. ii-ygatiiarly, refused, as it involved personal 
be restrained from committing a breach of a r. w. By., 10 W. E. 

negative covenant which was part of the con- 
tract, Brett v, Mast InrHamid Lomlon. Shlpjnny . , * , . . 

f Oh^ "% 'H. & M, 404 ; S H. R. 688 ; 10 B. T, 1,87 ; , Agreement to work Bine.]— A railway 'com- , 
12 W. E. r>96. .And see Stoeher v. BrooMehank^ pany agreed -with contractors that the contractors 
3 Mac. t G. 250 ; 20 L. J., Ch. 401 ; 1.5 Jur. 591. should .work the line and keep the engines and 
Specific performance cannot be enforced of an rolling plant in- repair at a specified remtine- 
agreement, the essence of which is that it is one ration Held}-, that the agreement was ' not of 
for ‘personal services. 'ITA-Zte v, B-oby,.t^7 L. T. such: a 'Bud ‘^,tp"-be enforceable by injunction 

€52'; 26 W. B, 13B. ' - ■ ■ './’restmining' tbp icotapany' from determining the- 


H I 


•of. specific j 
he had an t 
ih,: 


y at the time f of festting the writ.' sfstent wit.h\pbbliebpplicy.'‘/ v. 
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articles of apprenticesliip, and the return of a 
portion of the premium, on the ground of 
the wrongful refusal of the master to continue- 
to instruct his apprentice in his trade, according- 
to his asreement. WMy, Eitglaiul, 29 Beav. 41-;, 
30 L. jh Oh. 222; 7 Jiir. (N.S.') 153; 3 L. T. 
574 ; 9W. K. 183. 

A bill for the specific performance of articles, 
of apprenticeship cannot be maintained. The 
proper remedy is to sue at law for damages. Ih, 

Eeports of Cases.]— The court cannot speci- 
fically perform an agreement, whereby A. agrees, 
to compose and write repoids of cases determined 
in a court of justice, to be printed and published 
by a particular individual foi’ a stipulated re- 
muneration, nor interfere by injunction to- 
restrain the ^lart}" from pei’mittirig reports 
written by him to be published by another 
person. The remedy, if any, is at law. Olarlie 
V. Price, 2 Wils. 157 ; IS E. E. 159. 

And see cases infra, col. 1856. 


j. Indemnity. 

Principal and Surety.] — Covenant to save 
harmless decreed in specie ; to wit, the principal 
was decreed to indemnify the surety. Manelagh 
V. Hayes. 1 Vern. 189. 

Covenant.] — Where a bill is hied to enforce a. 
covenant for a simple indemnity the court will, 
not decree specific performance ; but w'here the 
indemnifying party also covenants to do an act, 
the doing o-f which wnE constitute a complete- 
indemnitv, specific performance will be decreed.- 
X. .V bd IF. lly, V. Hnmjfhrey, 6 W. B. 784. 

Indemnity on Transfer of Business.] — ^^liere 
one insurance company, A., transferred all its- 
business, property, effects and liabilities to- 
another conipanj’', B,, on the terms of A. share- 
holders being indemnified, on a bill, by A., for 
s})eciiic performance of the agreement, the court 
decree<l such indemnity. Anglo-An steal ia n Zife 
A.ssi/ranee Cb. v. British PnrHdent Society, 3- 
Cliff, 521. S. a, 4 Be 0-.,F. .V; J. 341 ; 8 Jiir. 
(X.S.) 028 ; 6 L. T. 517 ; 10 W. R. 5SS— L.JJ. 
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To give Bill of Sale.l—Oii llareli, A. 

coiniucncti*] an action against B. to enforce spe- 
citie perfumianee uf an agreement to execute a 
bill of sale of chattels. On the B>th March, A,, 
■on his ex |iartc aj ijilication, Avas a|j[»omted interim 
receiver, pending' a reference foriheapjjointmerit 
•of a rec'eivcr. ami the same clay he took possession 
and left n man in charge. The same night B, 
left, and the next day Hied a liquidation })eVition: 
—Held, that the Bills of Sale Act did not apply, 
tlrat the agreement (.ireated a g:ot)d oqui table 
■charge in favour of A., and that the })ossession 
taken by A. as interim receiver took the cliattels 
and effects out of the order ami disposition of FT 
Tajflor v. a Oh. D. 740: 30 L. T. 442; 


was solely to have a pit in the defendant’s groimd, 
for digging black stones. Proved tliat the defen- 
dant had for above sixty years been in qaiet 
possession of another pit for digging bladv stones. 
Bill dismissed. SeJwhtidd v. WhiicheatL 2 Yam. 


Sale of Medical Practice. — Whether the court 
can enforce specific performance of a contract to 
sell a medicnl practice, where the practice is non- 
dis-pensiiig, qumre : — iScndde, that there would be 
power to do so, if it were a dispensing practice, 
V. ol L. J., Ch. 917; 2u Ch. T). 

705 ; 47 L. T. 295—0. A. 
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a bill filed to restrain her from singing for a 
third party, and to grant an injunction for that 
purpose, that the positive and negative stipula- 
tions of the agreement formed hut one contract, 
and tlie court would interfere to prevent the 
violation of the negative stipulation, although it 
could not enforce the specific performance of 
the entire contract. L%mle.y v. Macpierf 1 De 
G. M. c'c G. 601: : 21 L. J,, Cli. 898 ; li> Jur. 871. 
iSee 2Iaplewn. v. Bentham^ infra, col. 1809, and 
Montague v. FlooMon, infra, col. 1808. 

The court cannot specifically perform an agree- 
ment whereby A, agrees to compose and write 
reports of cases detei*mined in a court of justice, 
to be printed and published by a particular 
individual for a stipulated remuneration, nor 
interfere by injunction to restrain the party from 
permitting reports written by him to be pub- 
lished by another person. The remedy, if any, is 
at law. Clarke v. Price, 2 Wiis. 157 ; 18 R. R. 
159. 


contract has been disposed of : but when a piain- 
tifi: sues for specific performance, and there is a 
serious question whether any contract exists, the- 
court will not interpose. Madley v. Zon/km 
Bank of Scotland, 3 Ge G. J. S. 63 : 11 Jur. 
(N.S.) nU ; 12 L. T. 747 ; 13 W. IL 978. 

In a suit by a purchaser for specific |')Grform- 
ance. an injunction to restrain the verulor from 
selling the property was dissolved, it not being 
clear that he would be able to establish his right 
to specific performauce, and it appearing that the 
granting the injunction woultl, in case of his. 
ultimately failing, be more injurious to the 
vendor than the refusal of it would be to the pur- 
chaser, in the event of his ultimately succeeding. 
17/. 

The court will not, by interlocutory injunction,, 
3’estrain one of the parties to a contract from an 
act for which, if wrongful, the iilaintilf can. 
obtain compensation in damages at the hearing 
of the cause, and where the contract is one of 
which specific performance cannot be decreed as. 
against the plaintifi*. Garrett v. Banstead and 
E2)S(m JDoicnn 77?/. 4 De G. J. & 8. 4G2 ; 11 Jur., 
(N.S.) 654 ; 12 L.’T. 654 ; 13 W, K 878. 

Where on motion for an interlocutory injunc- 
tion the rights of the parties are doubtful on the 
evidence, the court will act on the considera- 
tion of the comparative injury which may arise- 
from gi'anting or withholding the injunction. 
IIk 

In a question on the effect of a contract i.n. 
the circumstances of the case, where the court 
had concurrent jurisdiction with a court of laWy 
and ha<l assumed such Jurisdiction by interfering 
to protect the rights of the parties, the court 
restrained the parties to the contract from bring- 
ing actions at law founded on the facts with 
regard to which the court had interfered, and in 
which actions the same question, of the legal 
effect of the agreement, in the circumstances, 
would necessarily arise. Brenan v. Frer^ton, 1<> 
Hare, 331. 


Protection of Eights.]— Gonsideration of the 
princip.le on which the court may, in certain 
cases, interpose to prevent a contract from being 
performed in specie ; protecting the legal or 
supposed legal right of the party seeking such 
assistance, and preserving to the other party the 
substantial benefit of the specific performance. 
East Lancashire JRnj. v. Hatter sley, 8 Hare, 


b. In aid of Suit for Specific from assigning without the consent of the lessor 

Performauce* writing thereto obtained, the court continued 

the injunction to restrain proceedings at law, 
Bestraining Action at Law.]— It is not the there being a probability of obtaiiimg the consent 
course of the court, when it entertains juiisdie- of the hsmv to the «nssignmeiit. FouEl v. 
tion in specific performance, to permit an action LUyd, 2 Y. & J. 427 : 31 ii.il. 598. 
at ,iaw to 'proceed for the. same subject-matter. 

Beaufort {Mke) v. Ghpin, 3 Bm. ^ G. 213. Equitable Piea.1— If a defendant in an 

A plaintiff who comes to a court of equity is action pleads an equitable ]dea, he cannot come- 
bound to put, under the control of the court his for an injunction to restrain the action upon the 
legal rights relating to the .subject'^matter of same ground which is the subject of the plea, 
litigation. Frothero v. Pkdlps, 25 L. J., Oh. 1,05 ; provirled the court 'of law can give such relief aa 
2 Jur. (H.S-) 173 ; 4 W. B. 189 — L.JJ. ■, a court of equity will give. Waterlow y . Bacon, 

• , Therefore where; a- party brOgght s suit, for $5 l. J., Oh* 643 ; L, 'Bi, 2 Eq. 514 ; 12 Jur, (sr.s.} 
specific performance of an agreement,- and after (^4 ; '14 L. T. 724; 14 W. B. 835. 
'obtainingadecree brought- an action to '‘recover, ; But if it cannot, then the equitable plea is. 
damages for injury, sustained, in coh^quenceof bar to the defendant coming to a court of 
breaches of the agreement,,, -an in junction was equity, subject, however, to fiie costs of the 
granted. Jh, , ' ' plea being controlled bv the court of equi tv. Ih. 
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Pmna facie, a defemlant, by ]>leatling, an 
equitable plea, thereby iiiakcrf his* election of the 
tribunal hi %YUioh his case is to bo tried; but if 
the case is such tliat the court of law cannot 
give full reiiel:, then his having pleaded an 
erputabie pica is no bar to liis eoniing into equity. 

Bisposing of Property/i— InjunctiMii granted, 
restraining sale of testate, till, answer to a 1)111, 
alleging parol agTeement to oxehange, partly per- 
formed by plaintltV having purelmsetl estate fur 
tlnit purpose. (. 'n r( /,v v. J{ nr hi iGfh g in ( J/*/ /w a /.s*}. 

3 V. <VwB. Kts; 13 li. K. 17^1. 

Injiniction restraining vendor defendant to a 
bill for specific ^jerfojinance, from conveying I he 
legal estate. AhhUf v, JJahhc'uL IG Ves. ’2iu : 
lOR.E. 178. 

Injunction in a suit for s])ccijfic })erforraanee 
to restrain a vendor from letting or seliiiig the 
estate, refused. Tiirmr v. WUjM^ 4 Beav. 40. 

Injunction to restrain the vendor of copyhold 
premises after delivery of possessiem, am I ]-eceipt 
of part of the purchase-money, from suiTcnder- 
ingthem to persons otlicr than the purchaser. 
SjMUr t. Spill er, 3 Bwmist. 0.70 ; 13 It. K. 27G. 

In general, during a suit for specific perform- 
ance, the court will not restrain the owner from 
dealing with his property. 11), 

Owner Bealing with Property.] — A contract 
having been entered into fo!’ a purolmse of land, 
it is not competent to the purchaser, before the 
title has been, accepted, to obtain an injunction 
restraining the vendor from using or continuing 
to use the external wall of the building, the siih- 
ject of tlie contract, as a |')arty wait, or from 
encroaching on the land, or from building so as 
to obstruct die lighter air coming to the premises 
contracted to be purcliasod. Heath x. Maydeir, 
11 L. T. 473. 

In a suit for speciiic performance of an agree- 
ment for the sale of the next presentation to a 
living, the court will rest in in the bishop of the 
diocese from taking advantage of a lapse pending 
the suit. Xinh)hu)i v. Kntipj^ 11 Him. 32(> : 7 
L. J., Ch. 211h 

Cutting Timber.]— -Bure baser before convey- 
ance is the owner in equity for almost every 
purpose as to profit atid loss, but, before pay- 
ment, maybe restrained .from cutting timber: as 
between his representatives, it is real estate, 
Hamlins v. li'urfm, 2 V. & B. 287. 

Injunction against catting timber in the case 
of trespass, xh. by a person having got possession 
under articles to purchase. Crock ford v . Alar an- 
dor, 15 Yes. 138 ; 10 B. li, 44. 

Obstructing Bight.] — A tenant under an agree- 
ment for a lease having filed a bill to restrain his 
lessor from obstructing the ancient lights in the 
premises comprised in the agreement, but not- 
asking to have the agreement specifically per- 
formed, a motion for injunction was refused.’ 
Mm V. 3 k a;‘242, . ' ■ • • 


purchaser, the Court of Chancery will not, on 
the a|>|>lication of the latter, Interfere by Injunc- 
tion to restrain the former from Illegally distriun- 
ing upon the tenants of the property assigned, 
for ;Uioged arrears of rent accrued since the- 
assignment. Drake v. MCst, 22 ,1.. (*h. 375. 

Ejectment — Insolvency. ] — Bill for speci iic 
performance of parol agreement to gnmt farm 
lease, and injunction to prevent ejectment, plain- 
titl having taken possession. Upon answer, 
stating insolvency of plaiiuitf niul various 
breaches of agreement, during po-'se^-^ion. the 
injunction was continued, on uiHlertaking to 
give jutigment in ejectment, go to commission, 
and set down cause. Baardnifuf x. dlastyn, 3 
Vt*s. 457. ■ 

Upon a contract for a lease, the solvency or 
insolvency of the tenant is an objection of wmigUt, 
depending upon the circiunstauces : upon that 
and other ci ream stances, an injunction against 
an ejectment by the landbn-d was dissolved, 
BucMcmd V. IIull, 8 Yes. 02 ; 7 lU B, 1. 

Absolute Order refused.] — A bill was 

filed by a person in possession of certain lands, 
for the specific })erfonnanee of an illegal parol 
, agreement to gnmt him a lease for seven years, 
and for an injunction to restrain an ejectment ; 
the defendant, by his answer, expressly denied 
that any such agreement had l.)ecu inatie ; and 
he insisted that the plaintitf T,vas mily tenant 
from year to year, and liad done many acts 
which woultl have been breaches of the cove- 
nants of the lease supposed to have been 
eoiitracted. The court, upon tins answer, 
refused to make the onlei' nisi absolute, and 
continued the injunction upon terms. Attwood 
X, Barham, 2 Buss. 18t). 

Evidence of Agreement,] — In a correspon- 
dence between lessor and lessee, tlie latter having 
spoken of the i-encwal of the old lease, the lessor 
did not object to this expression, but diverted to 
other subjects connected with the subject. On a 
bill hied for the specific performance of the agree- 
ment for‘ renewal alleged to be contiained in 
these letters : — Held, that they were so far 
evidence of such agreement, as to warrant the 
continuance of an injunction against an action 
of ejectment brought by the lessor against the 
lessee. Price v. Assketok, I Y. & 0, 82 ; 4 L. X, 
Ex, Ecp'B. ' 

Eailway.] — Umler a contract, with a condition 
that if the contractor failed to proceed with the 
works as required by the ougiueer of the company, 
the contract should be vokl, the company took 
possession of the works. Tlie conti-actor alleged 
breaches of the contract Held, that the court 
would not restrain the company by intciin- 
ciitory injunction until the qucBtioiis between 
the company and the contractor were decided. 
Alunw V, Wimdhoe and BriffhtUngsea My., 4 De 
J.' &'S.,723 ; 11 ^ur. 612 ; 12 B, T. 555 ; 
’13W. B.880.' 


' Int6if8reB«i6.wit5iPosse8sioii.]_When a coii,' , Sale ^ of Newspaper. ot a^news- ■ ' , ■ 

tract is complete, the money paid, and possession', paperyi^yed partnership, ami one ot xhom 
given, the court will prevent the pos.ses.sioii being agreed tp;ptttchase the whole. Before the corn- 
interfered with by the vendor, although the pur-, .pletion, and pending a s^t lor specific peform- , 
chaser doe# not ask lor the swoifio perforinanife- «i<se,;.%..pinreh^,,pn^^^ statements as to 
of the eontraet. Mmey v, Skm, 22 Beav. 3B9; ' tU ^ prstts and loss' of the paper,, m ^order_ to ' 

' ^ , / ' , ' ' .1- car^it>bnY;A jp; _ ' y 

lliegal 'Distress.] Where vendor ' Baa' refused , ] „ !' 

executed a legal assignment, of propeHy^ , 


■^VYw.::, ] , V. ''UV ' 'f- 
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*a House — Heseryation of Box.] — | v. Benfiett., 52 L. J., Ch. 414 ; 22 Ch. IX 835 ; 48 
^reed to sell Ms tenn and interest | L. T. GS ; 31 W. li. 316. 

jera house to 0., reserving to him- j The grouinl upon which a court of equity goes 
ecutors, administrators and assigns, i in enforcing, by injunction, a negative terra in 
i certain box therein, during the ; an agreement, tiie positive terms in which can- 
f the said term. In an action to j not be enforced by decree for specific per- 
right to the box or to damages, an ; forraance, is, that the injunction is dependent 
s granted to restrain the defendant, i upon the plaintiff performing his part of the 
■eating the plaintiff from enjoying i contract, and will be dissolved upon his j'ailing 
without prejtnlice to the right of I to do so. StocJier v. 11 edderhnrn^ 3 K. & J. 
to compensation, in case it should : 333 : 26 L. J., Ch. 713 : 5 W. E, 671. 
s right to enjoyment of the box had ! The difference in the cases where a negative 
lost through the act of the defen- 1 term of an agreement has been enforced by 
(J V. Limlcij, 3 I)e G. & J. 493 ; 28 i injunction, although the rest of the agreement 
*; 5 Jiir. (N.'s.) 301 ; 6 W. R, 758. i could not have been specilically performed in 

I ecpii ty, is, that the court could, at any time, 
3tlier Estate.] — A vendor is not j upon a breach of any other term in the agree- 
injunction to restrain a purchaser. ; nient, restore the parties to their former position, 
another estate on the ground that i or nearly so, by dissolving the injunction. Ih, 
acitate him from completing his ^ The court will grant an injunction restraining 
i. Sijen V, Brighton Brewery Oo.^ [ defendants from acting contrary to a negative 
13 W. E. 220. agreement, although it cannot specifically enforce 

i tiie performance of the whole of the agreement, 
or Qf'uasi-lSTeg'atiye Co'venaiits. ' By. v. 3I{iHvhesfei\ Bhelbeld^ and Linoohi- 

uciple,] — ^Where a contract contains : ^ 

■gative coveuant, aud complete jus- ; ^ Agreement. ]-W here pmt.y agrees 

.lie between the parties, a court ot ,■ ^ | particular act. and the4 a4 Sther 

punt an injunction to restrain a, the agreement which are so vague that 

negative covenpt ; but the court ; 

iniunotion to restrain the breach of the 
111 , but the ne^tive obligation is y-i ia»<bcrl,y v. Jemim/s, (J Sim. 

from the ])ositive contract. Pefo , - r y t ’ 

Utdijteld and Tunbridge Wclh By ., ; ’ ’ ’ ‘ 

i ; '^2 L J., Ch 677 ; 11 R 874. | Theatrical Contract.]— The proprietors 

tes aright or title m tlm plaintiff to Garden theatre agreed with an actor, 

a negative p*eement on die part twenty-four nights, during 

in , the couit \\ill equalh mteiiciej certain perioii of time, at their theatre, and 
1 , whether the right be at law or j jyy meantime, he should not act at any 
lement, winch cannot be otherwise , pia^-.e py J^ondon : — Held, that the court 

I cannot enforce the }iositivo part of the contract, 
1 . ; 1 Coop. C Cotff ; 10 Jur. bO. ■ therefore it will not restrain bv injunctiona 

v. Oroll 2 Ph. bO ; and see also yp^, negative part. Aemlle v. Aean, 6 

! Sim. 333. 

. Terms Positive.]—The})Iamtiff soldi A lady agreed with a theatrical manager 
d to a society, who covenanted -with theatre for a delinite period. She 

should have the exclusive right of , “not to use her talents at any other 

ai‘ to any public-house erected on * tbeatre, nor in any e<mcert or reunion, public or 

die plaintiff did not enter into anv i Pi'ivate, without the wTitten authorisation of” 
jpplv it. The defendant, a memher ! the manager. The lady engaged wdthtiie manager 
V. a^iuired a portion of the knd ! of a rival theatre to sing^at htstlieatre -within the 
>f the covenant, and erected on it a i defined period .Bold, notwithstanding Atmlde 
which he supplied with his ovini ; Aean (6 Him. 333), that the court ivouid 
that the covenant was in substance I Prevent the violation of the negative term, and 
that the court could interfere b? I ^’^'strain the lady from singing at the rival 

.-astrainthedefendantfromactingin : the positive term of the agree- 

. of it. CkBy. Tourl/f 38 L. J., Oh. j could not be entoreed. Bum/ey v. If agner, 
Ih, 655 * 21 L. T* 188 • 17 W. li. 930, 1 Affirmed, 1 Be G. M. & G* 

.i'jig whether to grant- or to refuse ' j 21 B. J., Ch. 808 ; 16 Jur. 8iE ^ 
to restrain a breach of a particular ■ AemUc y. Aean (supra), and J\^imherley v. 
greement, the court will look to the ' ngif (6 Him. 34t>), overniled. Ib. 
the act to be performed, and not | , Any actor -who enters into a contract to per- 
e presence or absence , of negative ; 1^'bi‘m for a certain period at a particular theatre 
Irerkmiptim mid Walmll Bn, .y, |may be restimiK^d by injunction from performiiig 
y., 43 Xi, J., Oh. m i L. B. 1.6 Eq. 433. 1 other theatre during the pendency of his 
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advertised bims<dl' to act at another theat-re on ; 
the niiihr iipihuihchI for the coinuienceinenfc of; 
his engapeiii cat : — Held, rhat an injunction! 
rni|rlt.t be ,e'ranted to prevent D. actiiig fluring the ; 
twelve nights at aiiY other litearre. ' Wchder r. 
JJiliok, H Jur. px.s.) 4Hib 
^ A sineer. by iigreeuieni dared lH7n. agreed to ; 
sing at a rliemre' lor the \\ bole Lotidiiti season. ’ 
and nowhere ehe in the hingdom i>f <ireaf 
Hrilaiu - pending I'annAj'' 1S71. The salary 
did nut <‘xtend beyeuid the season, wliieh ended 
on the nth August. On inoUunfor an injunction ‘ 
to restrain him singijig elsewhere after the season ! 
was over, but thiring 1.^71 Held, that the I 
court would nor grant an injunction on an inter- i 
locutory application, ^faplesoa v. Jieutiumn 2t> ■ 
W. ihi7(;. ! 

A manager of a tlieatn^ engaged an actor for, 
two years. 'Fhough there was nothing expressed, i 
the court inferred an engagement on the part of | 
the manager to employ the actor for a rfiusonabk t 
time, and on his part not to perform elsewlierc. ; 
The manager delayetl the actfw’s appearance for i 
live mouths ; he broke his engagement ami went ! 
to another theatre : — Held, that he had a right i 
so to do. and the manager was not enlitled to an j 
interioeutorv iniunctiou. Fr.chtei’w MonUjouierii . ; 
:-13Beav. 22 : ‘ ‘ | 

Incidental Clause.] — When the prinei] )al port ion j 
<>f an agriieinent is incafjable of specific enforce- ; 
inent by th<i court, and it appears that tlie entire i 
agreement has been broken, no relief will be | 
gTaiiTcd in respect of a negative clause therein | 
containeil, which is merely incidenral to the! 
general 1 ‘elief sought. v. End Indhi and | 

London Shlppimf Co., 2 H. <S: iH. 404 : ,3 N. K. 088 ; i 
10 L, T. 18'7; 12 W. U. .‘UG. ' i 

An agreement between a railway coinpuiny anil ; 
railway contractors for the constiaiction of a ; 
branch railway, provided that the contractors I 
should give a bond to secure the performance of i 
the contract, and undertake to execute the works ' 
lV»r a double line of raibvay, and the ballasting! 
and permanent way for a single line : — Held, ; 
that this agreement was too uncertain to be i 
enforced in a specillc pei-formance suit, and that ■ 
the sti]i)ulatioii as to the execution of a boml ! 
could not be enforce<l apart from the rest, being ! 
merely an incidental and a subsidiary part of the ! 
agreement, ami not within the principle of Luni - 1 
Lri/ V. Wo (/non (supra), where the negative stipu- i 
latiou was a distinct and substantive part of] 
th.e contract. South llf/Zos* It if, v. Wi/thu,% 5| 
I)e a. M. & (b 880 : 3 Kq. K. 153 ? 24 L*. J., Cb. i 
87 ; 3 W. B, 133. 'Anti see S, C, 1 K, & J, 186* | 

Bro tec ting Bights of Parties,] -—The' cMrt, 
will, in some cases, by means of an injunction.! 
in a negative form, compel i>arties who .have 
begun to take aw'ay the rights of others, in some 
measure to, restore them before the hearing of the' 
cause. Spciir-vn v. London and Birmt uffltani . 
'8 Sim, Ih3;'7 au 281. , , 

I'he lessee of an inn covenanted to use and 
keep it open as an inn during the term, and not ■ 
to do any act whereby the licences rnight become • 
forfeited. The lessee having threatened to' do 
certain acts inconsistent with the first branch bf,- 
the covenant :~-'Held, that the, court had no 
jurisdiction to' restrain a person from disebry 
tinning to use premises as an inn, no intention.. ' 
having been shewn on the part of the defendant . 
to violate the negative -part of the covenant. 
MoopevY.Brodrhth. n Sim. 47 *1 ft L. J.. Ch;32ll' 


Charterparty.j — ^^\lierc property is disposed 
of, with notice of a prior contract entered into 
by the person disposing of it, the person taking 
it with such notice may be reshnimol from using 
it. fJo V. Gihuofu 4 He H, J, 27G. 

The court will mu atlirmativciy enforce a 
eharterparty, blit a mortgagee witli notice of a 
puior cliarterparty effected with the mortgagor 
will be ill general restrained from <l<nng any- 
thing to pirevent its performance. Ih. 

The Court of Chancery cannot t leerce t he s| »ee! lie 
performance of a eharterparty, but it can restrain 
tlie junties from em[)loying the ship in a manner 
inc<.>nsisteiit with the rights under a eharterparty, 

Le I Hu noli v. Grumjui\ 35 Ihinv. 187. >S. ih, 

Srrin v. iJodandes, ,30 L. J., Cfti, 457 : 7 Jar. (X.S.j 
837; II W. H. 218.' 

Exclusive Bight to Sell.] — Wiieu tlie owners 
of a pulJic building contracted with the plaintiff 
that be, renting a stall from them, shall laivc Hie 
exclusive right to exhibit and sell certain gonds, 
un injunction will lie against them for permitting 
tlie exhibition and sale by other renters of stalls 
of g<)ods so s{>ecified. Altmun v. Jloi/ul Af/nunhun 
Society., 3 Gh. D. 228. 

Agreement not to set up Business.] — The 
defendant ngreeil to sell his business premises 
and go(jdwill to the plaintiff, and not to set up 
in the same business in the neighbourhood, the 
plaintiff agreeing to employ the foi'iuer. The 
defendant was employed fora hliort time, and then 
dismissed for alleged neglect of his work. Some 
months afterwards tlie defendant committed a 
breach of the negative covenant. The court 
granted an injunct ioii to restrain the breacii, 
but. not lieing satisfied as to the bona Giles of the 
dismissal, without costs. Buifyett v. lii/inun, 17 
I.. T. 48G ; 10 W. li. 302. 

Agreement not to Build.]— Injunction granted 
to restrain tlic commissioners of woods from 
building on part of a site, in violation of the 
terms of an agreement entered into ]>y lliern with 
the plaintiffs for a building lease of an adjoining 
part of the site. Ranhin v. Ilu.dCot.wnpi Sim. 13. 

Agreement not to Bing Bell.] — Tlie plaintiff, 
annoyed by the ringing of a chiirch bell, agreed, 
in writing with the churcliwarden.s and inhabi- 
tants that she should erect a. cupola and a clock 
at the church, in consideration of which the bell 
’ was not to be rung in the morning. This agi^ee- 
■ ment gooii, and an Injunction granted. J/urtin 
, V.. Alitkln, 2 B. Wins. 2G6. 

I BartuersMp Agreement.] — Where an agree- 
I ment had been entered into between A. and B,, 

I and persons in bheir employ, containing terms 
I and provisions of a harsh description, and one of 
the partners luul filed a bill against the other for 
a.' dissolution of the partnership, the court refused 
to restrain tlie breach of the negative terms <■>£ 
the agreement. Cwft v. Haw, 5 L. J., Ch. 305. 

, ■"Becret Arrangement.!]"— A corporation adver- 
tised ' for tendersTor the supply of stone. A,, Cj., 

B, and B., 'quailTy owners,' entered into an arrange- ' 
ment' that . A. 'should ’ send in the lowest tender, 
so that B shbnM'‘be aoeepted, that 0. should not ' . ■ 

I send 'in Any 'tender,' -and that B. And K should .A A ~ 
Aepd Jn tenders' higher than AJs ; , it was also A- 'h , 

' -arifahged’ihat ' 4- should purelhase from 0., B. and 

(^rfein nimntitles •Dlstontei 4B.,sent iha tender. . ‘ 


k, H Simv 473 ft-.L. J.7Chl 321 :a 





injunction would lie against C. to restrain him 
fj’oin supplying any stone to the corporatioii 
under his contract with them, Jmm v. North, 
44 L, J., Ch. 388 ; L. R. 19 Eq, 426 ; 32 L, T. 
149. 

2. Damages. 

a. Before 21 & 22 Viot, c. 27. 

Damages alone.] — The jurisdiction of equity is 
never exercised to decree compensation singly 
without other relief. As to the jinisdictioii in 
cases of compensation geu orally , see Nev:liam v. 
May, 13 Price, 749 ; M‘CTe. 51 L 

Compensation for nonperformance of an 
agreement is not a mode of equitable relief. 
Clhutii V. Coolte, 1 Sch. k Lef. 25 ; 9 11. R, 3. 

In general, a court of equity will not direct 
any inquiry as to damage sustained by the non- 
perfoniiance of an agreement. Willum^i v. ///</- 
6 L. J. (O.B.) Ch. 125. 

Plaintiff, in a bill for specific performance of a 
contract, is not entitled generally to satisfaction 
by way of damages for the nonperfoimance. to 
be ascertained by an issue, or a reference to tlie 
master. Todd v”. Gee, 17 Ves. 273; 11 R. R. 76. 
See also Blore v. Sutto/i, 3 Mer, 237; 17 R. R. 74. 

In a case <lecided before 21 ic 22 Viet. c. 27 : — 
Held, that the court has jurisdiction to .award 
damagCvS for the w'ant of a literal performance of 
a contract, of which it directs tlie specific per- 
forinaTice ; it will iii general do so rather than 
compel the parties to resort to another foriiin. 
Plidps V. Froth era, 7 De G. M. <}c G. 722 : 25 
L. J., Ch. 105 : 2 Jur. (n.S.) 173 ; 4 Vf, R. 1S9. 

A certain estate is covenanted to be conveyed, 
and is not so ; tbe breach is remediable in 
damages. Wade v. Fayet, 1 Bin. C. C, 364. For 
the judgment, see S. 1 Cox, 74. 

Subject of Contract gone.] — ^\Mien circum- 


was necessary to examine ’witnesses, the inquiry 
W'us referred to an official referee. Stafford v., 
Co.ron, 25 \V. R. 7S8. 

Where a bill for specific performance asks also 
for the tlamages consequential on nonperform- 
ance, and the defendant speciiically })erforms his. 
contract before the hearing, the court has, never- 
theless, jurisdiction at the hearing to <lircct a 
reference as to the damagcB. Cory v. Thamea- 
Iromvorhr and- ShiphuHdimj Qk, 2 R. 16 ;, 
8 L. T. 237 : 11 W. R. 589. 

Simple questions, like the assessment of 
damages, are not such as the court 'will try by 
jury, but it will refer them to a court of law.. 


b, Since 21 & 22 Viet. c. 27. 
i. la General, 

Concurrent Remedies.] — The powmr conferred 
by 21 k 22 Viet. c. 27, s. 5, on the Court of 
Chancery, of directing an inquiry as to damages,, 
wvas not intended to be exercised .concurrently’' 
with the ancient jurisdiction of the court for 
granting an inquiry as to profits. Therefore a 
plaintiff cannot obtain an inquiry both as to> 
damages and also as to profits. He must be put 
to his election betTveen the two inquiries. 
Be Tltre v. 42 L. J„ Ch. 841 ; L. R. 6 H. L. 
319 ; 21 ^Y. R. 705. 

Where no former Right at law.] — The object 
and intention of Lor<i Cairns’ Act (21 & 22 Viet, 
c. 27) w’as not to give any* new right to damages, 
but 10 prevent the mischief arising from , two* 
distinct methods of p.rocediire wdiich, previously 
to the time of its passiug, were in existence. In 
no case ’where <iamagos could not previously 
have been recovered at law can they now be- 
obtained under Lord Cairns’ Act, ihwk Port- 
hind Cement Co, v, R7/.s*u/^, 52 L. J., Oh. 214 ; 48* 
L. T. 386 : 31 W. R. 193. 

The 21 & 22 Viet. c. 27, has not conferred 
upon the court a jurisdiction to assess damages, 
in cases ■where it ditl not before exist. Law re nee 
V. An fit In, 34 L. J., Ch. 598 ; 11 Jur. (x.S.) 576 ; 
„ . . 13 L. T. 759 ; 13 W. R. 981. 

covenant to grant an additional term ;,biit the! 

term covenanted to be granted having nearly ; Under Judicature Act, 1873.] — Under the 
expired at the time of the decree, instead of a ; Judicature Act, 1873, the court has complete 
specific performance, an account in the nature of jnris<liction both in law and in equity ; so that, 
an in(]_uiry quantum damnificatus was directed, j wiiether the court could in a particular case- 
A/Nnity v. I/amiU, Beat. 541. I grant specific performance f>r not, it could give 

On a bill for a specific performance of an I damages for breach of the agreement. Mm ore 
agreement for the sale of a house, it appeared ; v. FlrrJe, 57 L. T. 333. 

that tlie defendant had actually sold the house i Under Lortl Cairns’ Act, tbe plaintiff’ had first 
to anothei' person for a valuable cOnsiderati»>n, to make out that lie was entitled to specific ])er~ 
and 'Without notice. The court directed the ' formnnee before he could get damages at all t 
master to inquire what damage the plaintiff had j now he may come to the court and say, “ If you 
sustained by the nonperformance of the agree- 1 think I am not entitletl to specific performance- 
nient, and that such damages, togetlier with the , of the whole or any part of tbe agreement, then 
costs of the suit, should bo .-paid by defendant. '' give me damages.” Ih. 

M'eumrt, 1 Oox, 25'8. - , ' . . . ’ • The Judicature Act, 1873, s. 25, sub.-s. ll,cloes. 

Yeiidor, upon objection to the title, sold to not extend the equity jurisdiction so as to enable- 
another, after notice that .she w'otdd do so if the the court to grant damages in a case whei-eiii 
title was i'efused. Under', a 'bill for a specific before the act damages were not recoverable, 
performance, or an issue dr reference to ascertain e.g. in the case of a.n oral agreement not capable- 
tbe loss of the first purchaser,' a,' reference, w’as of specific performance in equity, and in respect 
directed upofi tbe authpiityqf Y.' 'of which, in m action at laiv fqr .damages, the 

(supra).- As to the pilnciple,^ qusere;’ Grematcay defendant could have successfully pleaded the 
.yl' 12, Tes. ^ Statute of Frauds. MoriJmmherland Ammce 

■ I :',r V . Motel Co,, Inre, Sulhfs 4'kw, 54 L. T. 76. 

;afi:Setiop;f or 'specific ' / The equitable jxTrisdiction of part performance 
foimance, where, ’.on ah InquiJ'^” as'' to. damages, it cannot be made use o’f for the purpose of 
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obtaining <laniagea on a contract, the Hpecitic i on the site ;■ — Hekl, that the 21 A: 22 Viet. e. 27, 
perforjiiance ut which Is no longer possibk ; appiietl, and that the plainthf was entitUnl to 
.licit her Jias the Judicature Act, 1873, extended damages for the nou-biiilding of the house, and 
the equitable jurisdictiun so as to enable the to speeilio performance of the ctm tract to accept 
conn to give daiuage.s in cases where, before the j the lease, iStnintes a’. AW/ye’, 1 fiohns. dihl. 
a(‘t, sp(‘citic perfornuini'e would nut have been I The defendant agreed with the plaimii!^ by a 
decreed. Larevij ^ \\ l^ur,si<vV, o7 L, J., Ch. 57o ; [ certain day to pull tiowii an old hoii.-e and build 
33 Ch. D. Ji?8 : 08 L. T. Sp; ; 37 K, 133, [a new one cm the site, and the plaiuiiti's aei’ced. 


, J when the new buih ling .should be cum pkted, to 
flu, .-.-ui k j, <^*V^ 4 ’raiit a lease of tiie premises, the defeiulant 

he g*<>tind ot mistake, the court will now con- ' agreeing to accept such lease when r-uniied : — 

’ Held, that the nlaintiffs, waivunu the soeeific 


15 CTi. 1). 215; .13 L. T. 520 ; 

C. A. 


2‘l W, 11. 31 i- 


Measure of—Compromise of Prior Action- 
Impossibility of Performance.]— Where an aet.ion 
for trespass has been comprttrnisetl on the terms 
tiiat the defendant slioiikl buy the laud in dis- 
pute at a price to be tixcd by arbitration, on the 
plaintiff shewing a good title, that each party 
should pay his own costs, and that ail other 


I Held, that the plaintiffs, waivdng the siieeiffc 
I perfornuince of that part whicii related to the 
I building of the house, might be entitled to 
I damages for the breach thereof, and lo spieeiffc 
]>erfonnunce {jf the other part. viz. the contract 
to accept the lease. LoihIhh Vorporafion v. Sonth” 
(fiite, 38 L. J., Ch. Ml ; 2U L. T. 107 : 1 7 W. ii. 107. 

Held, also, that such waiver might be made 
at the bai*, and need not be offered bv the 
biU. Ih. 

A plaintiff agreed to take a liou&eand premises 


claims by the defendant 'against the plaintiff , ^ agreeu lotaKea m 

should be thus settled — the measure of damasres .P. JJtid the detondant agreed lu |)ut 


for non-performance of the contract bv the , , ^ 
vendor, owing to bis inability to .hew a good f’,!; t T1 
title, is file « 1 SN ineavverl bv flio nnwlil^n.. eirteved 1 


the same in substantial and <lecuratlve repair, 
and keep tiie same so during the term. Tlie 
plaintiff entered into possession, bur- the defeii- 


titlc, is the costs incuiTCil by the purchaser 

in the arbitration and the investigation of title, ^ to peifoim his pmd of tne agree- 

exclusive of hi.s costs in the comKomised action; '““^1. ^ Jeoreed spceihc portoi-manco, 

Btuilcii V. JJlrch, 8 It. G4T. “’“I ‘‘’’■““ted -an uiquiiy whc-thei- the agj'ccuicii , 

as to decorative repairs had been jieriormed, and 
'if not, decreed that tlie lessor should ronipen- 
ii. In addition to or SitlMltnthm for Spevijie sate the lessee in damages, t^ainnda \\ LaafimL 
Performatmf ' 4 Gill 42 ; 8 Jur. (x.S.) 733 ; b Xj. T. *830. 


Performatmf 4 Gill 42; 8 Jur. (x.S.; 733 ; b Xj. T. 830. 

-ft . , A mortgagor agree< I to grant a lease of a shop ; 

Por Part of Agreement. j ben the court lessee entered into possession and com- 
has jurisdiction to decree the specific perform- iuy-fic.cd alterations; the mortgagees refusuil to 
ance ot an agreement but is unable to decree eonfirm the lease or to allow iiim t*i proceed 
specific perfoiraance of certain }jarts of It which ^yilh the alterations. Upon a bill against the 
are nimxdy incidents to the agrceuienb for specific pertWmanee : - Held, as 

not affect Its substance, 1 has power to provide damages had clearly been sustained, that the 
for them by assessing the damages which, by court would make \an order to assess them, 
reason of their non-performance, the plaintiff p 21 cV: 22 Viet. c. 27. in simple cases 
may have sustained. J/nW never intended to transfer the jurisdiction from 

2 De J- 14- ; A IN. K. 0J4 , 10 Jur. (b.s.) j, (joui.,. q{ uijiutv. Ilince. v. 

doO ; 10 b. 1. 14J. 33 g^.y_ .J20 : 32 L. J., Ch! 3(i ; 8 Jiir. 

After Decree.] — The court has no po%ver, under 5 " . 11. 813. 

2.1 & 22 Viet. c. 27, urion motion, after a decree rr.. a j n mi i • . i 

for specillc performance of a covenant, to adtl an , . Assessed.j—i he plaintiff ag’reed with 

order for asBes.sing damages for breach of the J-bedefeudaut totakealeaseof premises belonging 
covenant. Such an order would be a supple- \ defendant tor tiie purpose, a, s the 
mentaldecix^euponfactswhich]ia<lsubsequently ot carrying on a trade which the 

occiUTcd. Jlntlio Corporation w X.*. J., phnidiff was nbtmi to commence. In ennsc- 

Ch. 257; L. E. 1 Eq. 020; 13 .L. T. 788; U of his wilful rctusa to tuM his agree- 

W Xi *>73 meet, the plaintiff was unable lor hfteen weeks 

Decree for specific performance on an agree- mimnience his trade :-y-lield, thiit hi addition 

ment for a lease, without prejudice to the judgment for specific performance ot die 

question of damages. ToniUnmn v. Piwon, U agreeoient, (iama^s 

W B 528 profits from his trade during the 

fifteen weeks ; and 250k damages were awarded. 

With Injunction.] — On a bill for specific per- v, dlWarj 47^.b. J., Oh.^ 544 ; 0 Ch. D. 

formanee of a .negative contract, or, in the ^53 ; 37 L. T. 151 ; 25 W, It. 846. 
alternative, for damages, the plaintiff having 

come ill time for an injunction as to part, an Oovenant not to Underlet,] — ^A., a lessee 

inquiry m to damages, under 21 k 22 Viet, c, 27/ a lease coataming a covenant not to assign, 
was directed in respect of the rest of the con- underlet -without a licence from the lessor, 

tract, the breach of which was complete at the ^ proviso for re-entry on breach of the cove^ 
time of filing the bill v, 11 'haiit,; agtml to gmtxt an under-lease, but hi^ , 

Jur. (N.a) 874 ; 13 Th 272 ; 14 W, li 25, ” le$^r neqlliring a consideration for. a licence 
’ ' ^ ‘ . whxbh' 'iu' '■considered.yexcessive, 'A, refused ti> ' 

In Addition ito S|w0dfih Ferfomanee..] Ay cotpple^r sin a sintto^ the pppowd under-lessee 

plaintiff,,.agreed.ta4i'aiifc.A.le»a!to..the.ddfd^^^ 

so soon as he should have bpilt a new houap An ^tEa'Aefcrenee as to dainag,6S‘ln , , 
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In eveiy case where there is a valid contract enforce specitic performance. llogeRis v. CJudlts^ 
and an unexceptionable subject, and the parties 27 Beav. 175 ; 29 L. J„ Cb. 240 : 6 Jur. (N.s.) 
are under no disability, the court has power to 334. 8. P., JDc Jdrasma v. Jdartyn-. 9 L. T. 287 ; 

decree damages. Ih. 11 W. E. 1020. 

Where a })iaintifi has, by delay in prosecuting 

In Substitution for Specific Performance,] — ^ snit, allowed the term in an agreement for the 
Bcinble, that the court will not enforce against a lease of a liouse to expire before the cause can 
mortgagee specific performance of an agreement be heard, the court will not direct an inquiry as 
for a lease in which the mortgagor refuses to to damages. Id. 

concur, but ivill give damages in 'substitiition for j Where a plaintiff fails to establisli any cove- 
the specific performance, where the concurrence nant, contra(3t or agreement of whicli specific 
of the niorfigagor is no part of the agreement, performance can be^ directed, the court has no 
FmnliVmdri v. Bfdl. 4 N. B. 128 ; 10 Jur, (n.s.) jui’isdiction to grant relief in damages. Lewerj^ 
606 ; 10 L. T, 446 ; 12 W. E. 845. Shaffedmry L. E. 2 Bq. 270 ; 12 Jur. 

And see Uowp v. JltHf, supra. (N.S.) kS9 : 1 4 L. T. 855. 

^ A railway company agreed for valuable con- it is not the 'intention of 21 & 22 \nct. c. 27, 
sideration with a landowner to erect, construct s. 3^ to enable a party to have damages for breach 
and fit up a station on certain lands which they of specific performance assessed, where lie has 
had bought from him. The agreement contained good reason to believe that a bill for specific 
BO further description of the station, nor anj" performance cannot be sustained ; hut where on 
stipulations as to the use of it. The company a bill for the specific perforamuce of an agree- 
having refused to erect a station in the specified 1 ment to grant a lease, it appeared that the 
Xfiace, and substituted one at a distance of two | defendant^could not grant the lease on account 
miles: — Held, that the case was one in which; of the mortgagees refusing to concur, the court 
justice could be better done by an inquiry as to i directed ari'imiuirv ivhat damages the plaintiff 
damages than by a decree for specific perform- 1 had sustained bv reason of the defendant’s 
ance. Wtlwfi, v. Xiirthmnjiton and, Banbury Jn. | breach. Howe v. Bu'nt, 31 Beav. 420 ; 32 

III}., 43 L. J.. Ch. .503 ; L. K. 9 Ch, 279 ; 30 L. T. j L. J., Ch. 36 ; 8 Jur. (]y.S.) 834 ; 7 L. T. 124 ; 10 

147 ; 22 W. E. 380. ; W. li 813. 

Ko Special Injury.]— The court will not, under ; Plaintiff with no Title to Belief.]— Whem in 
the terms of the 21 te 22 Viet. c. 27, award any j the result it ai)poars that at the time of the 
damages to a plaintiff, in addition to specific | pinint iff filiii" a bill for specific performance, he 
performance, where it does not appear that lie ; had 110 title to nnv equitable relief, the court has 
has suffered any special injury from the <lelay ■ no power to assess damages under the 21 & 22 
which has occuiTod in the completion of the j Viet, c 27. FregiGion v." U 12 Jur. (is-.S.) 

contract. Chuitioch v. Ely (JA/rc/i/awm), 2 912 ; 15 L. T. 230 ; 15 W. E. 80. 

II, k. M. 221 ; 34 L. J.. Ch. 399 ; 13 W. E. 178. The act 21 A; 22 Viet. c. 27, was never intended 

Befemlaut agreed to let premises for one year, to transfer the Jurisdiction of a court of law to 
w’ith option for a lease for seven, fourteen or a court of equity, but to enable a court of equity 
twenty-one yeans. Plaintiffs, having gone into to do complete Justice betw'een the parties in 
possession under the agreement, and having laid matters actually within its owm Jurisdiction. Ih 
out money in alterations, at the end of the j^ear 

gave notice of their intention to exercise tlie Breach by Assignee.] — Although the 

option. The defendant could only shew title to Chancery Division of the High Court exercises 
a moiety of the premises. The defendant was both legal and equitable Jurisdictions, those 
decreed ‘to perform specifically so much of the jurisdictions still exist, and the court still acts 
contract as she was able to perfomi. wdth an upon the rule that there could be no damages at 
abatement of one moiety of the rent. An inquiry | iaw’ for a breach by tlic assignee of an agree- 
as to damages was refused, there being no evi- ; nient. White v. Body, 37 i-», T. 652 ; 26 W. E. 
dence to show that the plaintiffs had sustained i 133. 

any damage. JJurrowv. Scam well, d} D. J.,Ch. ; Damages instead of specific })erformance will 
296 : 19 Ch. D. 175 ; 45 L. T. 606 : 30 W. E. 310. ; only be given when a plaintiff had an equity at 

S. contracted with J. for the purchase of a : the time of issuing the w’rit. Ih. 
leasehold interest. 8. entered into possession, ^ 

wdth J.’s consent, in B’ebniary, 1867, and on the | Consequential Belief.] — Although- relief by 
27th November J. forcibly turned S. out of award of damages, under 21 k 22 Viet. c. 27, is 
povssession. B, brought an action for specific i lu the nature of consequential relief, vet the 
perfonnance and for damages. A decree was ! court has Jurisdiction to grant it, notwithstanding 
made for specific performance with costs against i diar it may nor be in a position at the hearing 
J., but the court refuserl an inquiry "as to j to grant an injunction or a st»ecific performance 
damages, Jokw^t on v.Mmton, 17 W. W 27S. i on which the right to damages (lepends. Cory 
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A decree for specific performance was made ^^ceeution of lease.] — A decree for specific 
a^xiinst a purchaser in possession, but he was performance of an agreement to grant a new 
iiuable to complete the purchase.' The court i^ase, and tiie defendant was ordered^ to execute 
rescinded the contract and ordered the purchaser lease. The defendant having refused 

to pay to the vendor the rents received by him, the order, the plaintiff moved for leave 

together with the costs of suit and those occa- to issue a writ of attacliaicnt against her :--* 
sioned bv the non-completion of the purchase. Held, that there having been a decree for specific 

performance, the court had junisdiction under 

s. HO of the Trustee Act, 1S50, to appoint a 
person to execute the lease in place of the defen- 
dant. Tlie motion having been amended, an order 
’ ' ig the defendant a trustee of 
within the meaning of the Trustee 
was appointed in place of the 

to execute the lease to the plaintiff. 

Fm>, 23 ’ L. Tri32;To W. Ji. Til L. T. 226. miv 47 & 48 

Viet. c. 6)1, s. 14. And see Jessup v, Sm.yth, [1895] 
1 Ir. II. 508, supra, col. 1760. 

hsTCciS pert^aw:e^— '^Heid DeUvery of Deeds.]— The decree in a vendor’s 
fstovo only entitled to have the for specific performance directed that, on 

eded, and coidd not at the same ® executing an assii^ment and dehyer- 

lagcs for its breach, mntij v. “f * 1 “ detend.int the deeds and writings 

T nn 709. T9 Oh aftf*,. 97 relating to- the property, the defendant should 

’ ‘ ’ * ' ' i-^av to the plaintiff the amount certified to be 

m default by defendant and an fonmrohase-money, interest and costs. The 
default, the court rescinded the executed the assignment and tendered 

,yed all proceedings except as to to the defendant. The defendant 

i as the plaintiff might make ’„c;rusod to r«cive the deeds, or to pay the money. 
IS causal bv breach orcontract. moved for leave to issue execution 

?>, 4 Giff. 207 : 32 L. J., Ch. 147 ; * ‘‘f 

' 7L T 664' ’ performed the condition; — Held, 

^ ’ ‘ that the plaintiff must deposit the executed 

A vendor obtained judgment for as.si,gnmeut and the dojda in court, and on such 

anee, a declaration otXien, and ' «“ order should be draw up that the 

to enforce it ; on the purchaser pay the amount certihed ami 

Held, that the aWeement f 'If n 

led, instead of enforcing the lien. ‘2J > d4 W. E. (>.48. 

rorm of Order.] — Form of order on further 

r p ^ ^ consideration in an action for specific perform- 

. K. . 8 / 0 . vendor where the defendant has per- 

of Party obtaining Decree- cnde-avouiyid to evade the jacl^ent. 

WA * »i.bjr Moruan v. Bvfseu. oo L. J.. Cii. 194 : 31 Ch. D. 

decree for specific performance, 210 7 .53 l. t. 8.-, 2 • 34 W. E. 1«3. 

/hose favour the decree has been p’orm of four-day order in an action by vendor 
or neglects to carry the decree jipeQjgo performance, where the defendant 

^rson against whom the decree persistently endeavoured to evade both the 

tied to order for rescission of judgment and the order on further consideration, 
aimng the benefft of any tec- 32 Cj^_ j ;,3 230 34 W. B 


V. WuUis. 35 Beav. 460. 

A decree for s].)ecific performance was made 
again, a purchaser. Xot having paid the pur- 
chase-money, he was ordered, on motion, to pay 
it within a limited time, and in default, that the made declariii; 
contract sliould be rescinded and all proceedings ^he premises ' 
4^ta3’'ed. Re was also onlered to pay the costs of and a person 
the motion. iStmmofi v. Tern/. 34 Beav. 423. defendanf 
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could not be made, but that the plaintiffs were 

‘entitled to a new order for payment to themselves II. BiBFBHCES. 

of the amount found due within seven days after rvi? p i 

service of such new onler for the purpose of i?KOM Li)yUbL>i Uh iA 

working out the former order. Rahlth^on v. (rtiU 1 1 Mistakpi 

land 60 L. T. 61)7 ; 37 W. E. 336. i 

The Metropolitan Board of Works agreed to j Oeneral Priuciple.]~Frineiples or 
purchase liou.'-es of tlie jdaintiffs. Tiny after- ; court proceeds in refusing^ speciiic | 
w'ards claimcil an aUiteinenr of the pui’chasc- ^ in eases of mistake. Stvahfa ntl v. J 
money on the ground tliat plaintiffs’ lease was 1 Bcav. 43d ; 30 L. J,, C4i.^6o2; u Jur. 
shorter tlian he had represented. The plaintiff | 4 L. T. 432 ; 9 W. K. 526. 
refused to make the a,batemeiit'', and brought an | When the tlescription of prope 
action against the bnarti for specific performance j ambiguous, and the ijurchaser sweai 
of the agreement. The board then moved foi* an j a mistake, and this is not disprove 
■orck.T giving them possession of the houses on ! tract will not be enforced ; but if th 
their paying into court the amount of the agreed j no^ ground on the^ particulms for tl 
])rice with interest, and the judge made the j it is not sufficient for the purchaser t<: 
order: — Held, on ap})eal. that the judge had he has made a mistake. //>. 
no power to make the order as the statutory Where, u[>on a sale by public am 
re<|uircnients had not been complied with, was in the description of the pro} 
Jii/(/rare v. Jfntmjjolitafi Board of Worhii, 55 thing about which, a person might 
L. J., Oh. 602 ; 32 Ch. D. 147 ; 54 L. T. 880 ; 50 make a mistake, and the purchaser 
J. P. 78S-— 0. A. tively that he did make a mistake 

refused to enforce specffic perform: 

Appointment of Eeceiver.] — In an action for contract aeainst him. Ib. 
specific performance of an agreement to execute Specific performance of an agreem« 
a bill of sale, the })laintiff applied ex parte, and of discretion, refused in tiie case 
before the appearance of the defendant, for the thougli no fraud. Jlanon v. ArwiU 
appointment of a receiver, and the usual order 25 ; 9 E. E. 131, 
was made directing a reference to chambers to Where a contract cannot be perfc 
appoint a receiver :-—Helcl, that the }tUuntiff was Really, the court will not interfere, in 
entitled to have the property protected in the j-tep taken to reform the agrex 

meantime, and the order of the court below make a new conti’act, even althou,: 
varied by directing the appointmeJit of the a virtual mistake, but will ieav 
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Contract ^ completed.] — Bemblc. that the court | been in contemplation of the parties, shewn by 
will, even in the case of a completed contract, the iraprovidence of the express contract. iSV/7/- 
give relief against a eomniou mistake without mw. y. I Moll. 47H. 

45 L, J., Oh. 809 ; H The proof must be very clear whicls sh*add. 
Oil. D. 779 : 82 L. T. 98, induce a court of eciuity to refuse to eutVirce a 

- ^ . . , . written ftsrreenicnr, upon the groiuai that a term 

^ Contract AmDignoiis._^--\Miere an agreement agreement between the paities Iiun 

IS m w’ritiiig and IS unambiguous, it is the duty Peen omitted bv mistake, dtnf x. Jh/tf'onL 8 
ot the court to coustriie it <piito mdependeutly of | Hare, 281 ; 19 L. J., Oh. 295 : l-l' Jur. 808. 
the ideas of t]ie])arties as to^ what it means, but j Specitic perform unco of a written agreement 
where an agreement is am})iguous or capabie of | refused, nu parol evidence that one term of the 
two constructions, sent.de, it would be very ! actual agreement was omitttid. v. 

strange indeed it a plainritl, who bad always • 2 rfwanst. 244 ; I Wils. 450. 

acted on the one construction, should^ succeed in ^vhere the defendant asserted that there had 
persnadmg the court to grant specific perfoimi- verbal agTeeinent. as to a preiniiun which 

ance pn the looting that it ought to bear the ^vas not mentioned in the written agreement, and 

opposite const me I ion. Mavnltall v. JJrrHfh/e, this was disproved, but in the defendant's letter 

ol k* 4., (Ji. 829 : 19 Cli. U. 241 ; 45 L. T. o99, containing the lirst olfer of termsto the piainti'ffs 
A contract tor the sale and purchase of an there was the following passage : *'1 nin gn'ving 
uncertaui tiling, the extent and value of which tit ail tlie brewers who have lei't cards the fdter in 
tmderstood to be unknown to both parties, is rotation'' ; and it was proved, that inuuediately 
valid, ami neither party can resist completing, before the olier to the rdaintitfs the defendant 
merely because the reality has turned out to be pa,,! oifered the premises tu amithor hi’ewer on 
diilerent irom what was anticipated. Ly,zr/idah the same terms as to the plaiutitfs, vise., with tiie 
y. U Beav. GOl ; 24 L. J., C1i. Bso ; 1 Jur. additional term of the premium : — Held, that this 


J i tjui. aciditional term ot tne premium : — tieiti. toat tins 
_ was sufficient evidence of a mistake by the defen- 
But where soinething ilifferent from what is jant accidentally omitting the iireinium in the 
claimed by tlie jnirchaser was intended to be terms first mentioned to the plaJnrllfs. Wood v. 
sold by the venuor, the court will not compel Sinrik,2 K. & J.88; I Jur. (N.s.l 1107 ; 4W,U. 
tlie latter specifically to perform tlie contract, 3 p 

tvlneii, in substance, tliough not in terras, is The defendant was not prevented from setting 

^’V^kly diitercnt from that which wasentereil iritc>. the defence of mistake in his original proposi- 

* y* 1 because lie had also set up the defence (which 

vVhcrc tlie tornisS of a contract are ambigmms, failed) that the plaintitfs had agreed to vary the 
atid,bvatloptiDgthecon3truction of the purchaser, terms of that original proposiiioii. Ik 
would comix‘1 the vendor to convey pro})erty Before the sale a second sot of jiarticulars 
not intended, or helievcd by hiin to }^e iiicludetl reserving a right of way were issued. These par- 
in the contract, the court will not decree a ticidars were reatl by the auctioneer. The contract 
specific periormaiicc, Ih. signed by the auctioneer (inadvertently) and 

Construction of Contract in Dispute,] — Wliere purchaser on a copy of the particulars of 

in an action for specific performaiice the parties containing the reservation. After the 

disputed the construction of the agreement, the lynuhase-moiug' vms paul and po.^^e^^ion given, 


defendant swearing that his intention at the 
time of executing the agreement was not accord- 


the purchaser filed his bill for a specific perform- 
ance of the contract without the reservation ; 


ing to the construction contended for by the j .Varner 
plaintifi:, the court being satisfied tliat there liad !4'‘ 6 Bare, 448. 


been no concord between the parties, dismissed - ^ ^ ^ ^ ^ -i r. . 

the bill. Onm V. 2.s' L. T. 4!m. ^ “J Contract, J-It is no 

The owner of a mill mid piece of ground aiijwer to a stut for specific pertora 
ariioiiiinga crmril. sold the riiill. Bv the Canal deteiidant to saj that, though he uudorstnod 
Act, owncra of land ivitlnu tweiitv yards of fhe p® 

canal were authorised to draw watei' for the sole f 


purpose 
silent nfr 


tifi alleged that he bought on the faith of having; ' o ^ t> i i> 

the water, while the defendant alleged that he ^ 

novor intended to soli it :-Hoid. that ho was not ® agteomeut has been signed, 

entitled to a decree for specific poiformancd, as 

it was aoase of mistake. XiffonW v. *?'* specific pertormance according to its terms 


11 Xj T 486 ‘ 18 5T li 168 ' defendant did not understand it accord- 

The court 4illnot'de5ee4 specific performance ‘“g t®. Wds to be its true con. 

against a party who has mistaken a material fact struction, the fact that the piamtift has put an 
liJ the agreement. Where, on an agreement for fgoMous oonstinetion upon it and insisted that 
the sale'of a garden, it was clear that the vendor »* toda>M what rt did not luclude, does not pre- 
couM never have inteudeil that, buildings which elude the plaintiff from .waiving the question of 
had been erected on part of the garden, and oonatructipn and ohteuning .specific poto 
neoessarr to the enjovniont of his own premises, aocorthag to what-the defendant admits to pits 


were within the, agreement, and formed part of 
the premises to be conveyed, a specific perform- 
ance Was' refused.- ' Map y, MhUr'0,:'2,.G^pm^r 
S83. ‘ 'A , ' ' . : ' ■ 


true .. cbnstructio-n. . 


■JPreaton v. Ch. i). 


^ ;Frbyed.Mhough a defen^ 

' y5u. ' ' ' . daixfe 'tc m Mil fbr-.fi|>cehfic peiTOmance 

Term Specific performance. of an a ;decree'45^yP^driu|mcer^<^p03rding .to its con- - 

agreefficBt which is olearlir worded, sfer,ubtioifi,y1£Va|^dpi4dv^y' the,cour^^ 

resisteil on the groimd Blat'mthertarmfimfist to his 

vox-, xiji. . ,,,v ' ■ Z- ■' '58 
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constrnetion, but only that he had contracted | 
under a mistake, created by the plaintiff, the bill Ici 
was merely dismiased. Stt/gimutiv, Clnwes, 15 

nl A • 111 T? no ’ 


'Defences. 1828 

Contract by a railway company to grant a 
ase of the whole of a house No. 1, and part of 
a house No. 2; but only part of No. I, was 
designated in the plan A bill to compel a 
lease of the whole house dismissed. Elcha}'/?^ v 
— x-Hi-oi eviaence admissible in No)tk Londmi Ihi ' ^ 
opposition to specific performance of written 19^* 

agreement upon heads of mistake or suriinse, as "w-rATny i ^xn ^ i 

well as of fraud, and upon such evidence the bill ^ lot.]-— \\ here a party by mistake bid 

was dismissed. Another bill for specific perform- cSUr^-Hdd tfoV^n 

ance ot agreement, corrected according to the fUo * Held that as it was a clear mistake, 
same evidence, contradicted by answer, 14 al4 n T'J ‘‘ remedy 

dignissed. v. 6 Ves. 328 : 1444 f I bill dismissed without costs. 

r>B. H. 312. ' ’ ' Maluh^ v. Frmmm, 2 Xveen, 25 ; 6 L. J., Oh. 

YeibcU declarations of an auctioneer at the 
time ox sale not to be received in contri^dir^HoTi /n * ■» n » 

to the printed particulars. But quiere as to the hond T^o Error.]— A agrees to be bound in a 
effect o( personal information of a mwtake in the 44^ v 1 * v 

particulars. O^Hlue v. Follamh,. aMer 53 17 4*]*. by neglect, A.’s name was 

E. E. 13. J <■> iter. .>6 , 17 not mscrted. The obligee shows the condition, 

and his name and seal, demands payment and 

Mistake as to Extent of Property.] ^^Yhere a tb sue him unless he would give fresh 

vendor instructed an auctioneer to sell certniri i ^pburity, which A. agrees to, but after findinsr 
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it ' to take a lease tlie pm- ; Where a purchaser can shew that he entered 
to possession, and for two : into. a. contract in reliance on the trutii of repre- 
iTuilord from time to time Lsentationswhichturnout to be false, and without 
le^^^ed to have been the | resort to other meiins of information, he will intt 
‘ontraet, and always paid ' be compelled to [lerform it : init if, not satisiied 
est : — Held, not such an -with the representations, he investigates and 
>revent the tenant frnm | inquires for himself, and has a fair opportunity 
:o perform the contract, i of testing the accuracy of them, ihe vendor is 
, relieved from responsibilitv. Clarlie v. MaeJiin- 
\ Ml 4 cm. VU ; 1 X. IL UJO ; Jur. (N.s.) 114; 
.] — Unless it appear that ' 7 L. T. “>58; 11 W. H. 18,H. Afterwards corn- 
specific execution of an [ promised on appeal, 11 "W, K. 07)2. 
not only fairly, but in a i 

suspicion, etiuity will not i Specific Performance with Abatement of 
.•e be a reasonable doubt ‘ Price.] — It is a general principle that where a 
e party will be left to his | misrepresentation is made by a vendor as to a 
,i performance of the con- 1 matter' nit bin his knowiedge, even though it 
PerriaiL'I Ball & B. o8 ; ; may be founded up<jn an honest belief in the 
I truth of what he states, and the purchaser has 
he court to decree specific i been misled by such misrepresentation, the pur- 
be exercised in favour of ! chaser is entitled to have the contract specificaliy 
0 satisfy the court that lie ; performed so far as the vendor is able to do so, 

> avoid misrepresentation, land to have compensation for the ileficieuey, 
17 L. J., Ch. 8H0 ; 18 L. T. ; Durham (Dari) v. Zm/ard (34 Beav* 811) must 
i be treated as an exception to the general rule, 
‘eean execution of articles I Connor v. Dott^, T " ‘ " 


1897] 1 Ir. 11.534. 

'Circumvention. DklUqm v. DucIl^ {Duhe). 1 ■ Caveat Emptor.] — The court will not apply 
Vern. 227. i the maxim, caveat’ emptor, to cover a false and 

Where an estate ivas devised to trustees to i positive representation, essentially material to 
■convert and hold upon certain trusts, and the i the subject. v. 2 Gox, 363. 

trustees did not sell, but the cestuis qne trusteut I Where a misrepresentation has been made, 
sold to an annuitant, upon a bill tiled by the : by a vendor, the court applies the rule caveat 
purchaser against the trustee, and cestuis que i emptor with great caution. CoJhij v. (fadMlrn., 
trustent for a conveyance of the legal estate : — 34 Beav, 416 ; 17 L. T, 97 ; 15 W. 11. 1187), 

Held, that the purchaser must prove the trans- Where a purchaser agreed to Imy an estate 
action fair and perfect, before the. court \vill ^ upon a statement that it lay upon coal, which 
interfere to give a complete title ; and the bill; coal afterwards proved to have been mostly 
was dismissed against the defendants, without ’ worked out : — Held, that the <lnc trine of caveat 
■costs, but as against the trustee with costs. 1 emptor applied, and that it \s'as the business of 
Hannah \\ Bodgroti, 30 L. J., Ch. 738 : 9 W. E. j the purchaser to inquire as to the extent to which 
129. ' j the coal hod already been worked. Ih. 

A party contending for specific performance i 

must shew that his conduct has been fair. If Value Misrepresented.]-— Misrepresentation of 
he has made material misrepresentations to value of estate sufficient ground to refuse specific 
the defendant, it is no answer to say that the performance. v. StnhbsA Madd. 80; 15 

•defendant might have found out that they were li. K. 210. 8. P., JJrereton v. Cowj)07% 1 Bro. 
misrepresentations. Cenv v. JIuWetim, 2 Drew. P. 0. 211. 

.209 ; 2 Eq. R. 631 ; 23 h. J., Ch. 618 ; 2 W. R, 

284, Erroneous Balance Sheet.] — A purchaser can- 

not be compelled to complete a contract entered 
Misrepresentation voids Contract] — Party into by liim, on the faith of a balance sheet 
obtainingnn agreement by a partial misrepre- produced by the vendor, as being, though subject 
sentatioii, not entitled to a specific performance, to, slight, errors, , substantially correct ; where 
on waiving the part affected by the misre|:»}-e- 61 * 101*8 were in fact so serious that the business 
sentation, "The effect of partial misrepresentation was barely solvent, CJmrlemortli v. Jennings^ 
is not to alter or modify the agreement, pro tanto, 1 1 L. T. 43 9, 
but TO destrov it entirely, and to operate as a 

personal bar *to the party who has practised it. Statements by Agent.] An agent, com- 
Cl^rmont ( Vheourit) v. Tmhfrgk, 1 J. &:W. 112; missioned by a vendor to find a purchaser, has 
20 R. K. 243. authority to describe the property, and to state 

, , ' ' any fact'^r'eircumstanqe which may affect the 

, Knowledge of Barties.]— -Where misrepi*esenta- yaiue» aoaS'toblnd .theycmloi* j and if an .agent 
t ion is alleged, the plaintiff is barred by proof that so commissioned makes a false statement as to 
he was- from the beginning cognisant of 'all the the /descriptlmlbn value not instracted 

matters complained of, or after full information so to -dp), -which the purchaser is led, to believe, 
of them continued to deal with the , property . and , upon • which' he relies, the vendor cannot 
Vigm y. Mdm, 8 CL k P. 650.' ^ . ""f recover dn An Action for specific porfortaance* 

A purchaser, 'offering to pei*foTO Ms part .of ; 52 OM$86'; 22 Oh. D. 

the contract*, requffedi .by notleej the weiidor to- 

^complete within a month that the pum '■!“ :y >' 1“ y'- 

chaser could not aftorward,a''Set'Up.,'aB'^4®^®^^^9' Intended ipetfbmi- 

misrepresentation 0 ! the vendor, of tvhich howas -ance .^gromd 0 ! represemariou'^^ 

aware At the time' of giving' notice! 'Mm- 'thOf sale on the paifc of tlic 

d)fgie y. 22 Beav, .533 t ' 'TWf, 





of the premises, intended b}" him, which were j 
not carried into effect, Bmurntmt t. I 

Jacob, 422 : 28 B. E. HO. | 

xi. agreeii to pin*cliase part of an estate, on the i 
faith of representations matk to him by the ^ 
^'endor’s agent, tliat the vendor would do certain i 
acts on the remainder of the estate* Those acts, ’ 
however, were not done : hi consequence of which 
the value of the land purchased was considerably 
diminished. A bill for specific performance dis- 
missed witli costs. v, Watmn^ 1 Sim. 

(JshS.) 523. 

Assertion of 0ood Title,]— The mere assertion 
bj" a vendor that he has a good title, on the faith 
of which tile purchaser relies without investigat- 
ing the title. Is not necessarily such a misrepre- 
sentation as will preclude the vendor from 
enforcing the contract. Ifimo v, PoeocK 35 L. J., 
Oh. 731 r L. E. 1 Ch. 379 ; 12 Jui\ (X.s,) 445 ; 14 
L. T. 38r, ; 14 W. E. 381. 

EepresoutatioUvS, which a purchaser has chosen 
to accept from the vendor’s agent on the subject 
of tiie veinlor’s title, and which turn out, in fact, 
Init not when made, to have been known by the 
agent to be untrue, do not amount to such fraud 
as absolves a ])Lirclia&er from his contract. Ih. 

Property not Identiffed.] — Where the abstract 
of the property to be sold excepted a small piece 
of land but this piece of land was in no way 
identified and tlie vendors’ solicitors refused to 
mark it on the plan and stated that the premises 
were too distinctly defined to admit of any mis- 
take : — Held, that the purchaser was nor bound 
to inquire farther as to this excepted piece ; and 
that; as the representation of the vendors' solicitor 
had temled, not to remove, but to confirm the 
error, a bill by the vemlors for a specific per- 
formance ought to have been dismissed with 
costs. J/CiCr// V. BhumoiK 4 Be G. F. & J. 351. 
Affirmed 10 Jur. (K.s.) 957 ; 10 L. T. 463 ; 12 
W, R, 811— H. L. (E.) 

Sale by Administrator.] — Purchase at an 
auction of leasohokls stated to be sold “ l>y order 
of executors” : the vendor was really adminis- 
trator de bonis non cum testameuto annexo 
durante absentia A., who was the next of kin to 
the testator, and also to Ms last surviving^trustee 
and exeeatur, ' " " ‘ ’ 

specific pei'formance by the vendor disnii.sscd. 
irM V. A7r/;y, 26 L. J., Oh, 145 : 3 Jur, (N.s.) 
7B : 5 W. E, 189, 


Life Interest.]— On a sale of a life interest, the- 
life was described in the particulars of sale to be 
tliat of a veiT healtny gentleman, aged fortv"- 
eight. In a subsequent part of the pailiculars.. 
the life was described as that of a healthy gentle- 
man, aged forty-eight, wdiose life was insurable. 
On a bill by the vendors for specitic perform- 
ance it was proved the vendors had insured the- 
life shortly before the sale at a rate higher than 
the highest rate charged in London for a healthy 
life of that age : — Held, that, with the knowledge 
of this fact, the vendors were not justihed in- 
d( 2 sc.)’ibing the life as a healthy life ; and the bill 
was dismissed with costs. Bi^ealetf v, Collimy 
IWimge, 317. 

Sale of Brickfield.] — In the negotiations for 
sale of a bricklield li., when asked by B., said 
falsely that he had not put the property into the- 
hands of an agent to sell for less money than lie- 
w.as then asking: — Held, that this was such a 
material niisrcqn-esentation as to prevent the court 
euforchng the contract in an action brought by 
E. BiHitH V. Stuilntg^ 48 L. T, 216. 

Proof of Misrepresentation.] — ^Where it is^ 
alleged that tlie person seeking specific perform- 
ance had ret>resented tlie house to be substantially 
and well built, and the plaintiff on his examina- 
tion merely says lie was never asked, and the- 
defendant swears such representations were made, 
and his statement is corroborated : — Held, that 
the misrepresentations of the plaintiff 'were: 
prov(!d. l5iH dismissed with costs. Oo>js v, 
MifUlehm, 2 Drew. 209 : 2 Eq. E. 631 : 23 

Performance by Vendor becoming possible,] — 
A. agreed to purchase all Ik’s interest in a coal 
and fire-clay pit. in the belief that B. hat'i some 
lease from E., owiica"* of the mine ; and A. had 
A. being In Canada. "Bill possession, and Inid worked the- 

mine for four ytjars umlcr the agi'cement. jkt 
the date of tlie agreement B. had no lease from 
E., but two jmars after B. obtained a lease : — 
Hekl, that the agreement couhl be siiecitically 
Lessors not stated.]— Leaseholds were de- enforced against A., subject, Iiowever, to the 
scribed in the particulars of sale as in the court finding on an inquiry that B. had made no* 
occupation of a company under a lease. At the substantial misrepresentation to A. as to the area 
sale G, asked to see the lease, wdiich W'as not of the working's. Smitherit v. HarHmah, 12 
produced, but he was informed by the vendors’ W. E, 704, 

solicitor that he did not remember the name of Held, also, that a question of misrepresent ation 
the lessees, but believed' and M.- to be two of as to tlie area of the workings round a coal pit is- 
them. G. became the purchaser. The 'lease had not waived by the purchaser taking possession 
been in tact granted to'-lSr., M. aiKl another as and working the pit. 
trustees for the oorapany, CAef used to '.complete \ \ ^ ^ . 

on the grouinl of • misrepresentation. ' Specific Purchase by Third Party. j ■— s\ hen A. has- 

pertomance decreed- refused to sell to except , for ihady money,. 

mhon, 1 Be'G. & J. 602. . ■ . ' ' ■ , ciandestuiely attempts to purchase for B., 
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' knowledge, and the intended lessee broiigiit to 
I the lessor a lease ready prepared, without previous 
negotiation as to the cietails of it, ami 'imliieod 
the latter to sign it, saying that he might trust 
to the proposed lessee for making a fail- allowance 
if the minerals turned out imtro valua.]>I(‘ than 
was supposed : — kleld, that a bill for specitic 
performance by the intended lessee, offering to 
make a fair extra allowance, could not be sus- 
tained, and its dismissal was con firmed on aruieak 
IlK 

The owners of a colliery entercul into a contract 
with an adjoining landowner for the purchase of 
his estate, without disclosing the fact, of which 
he was ignorant, that they had, withoutauthority, 
gotten a considerable quantity of coal from under 
it : — Pield, that the court would nor enforce the 
contract. PhUlij)^ v. Ilowfray. L. 11. d Ch. 770. 

Outgoings not disclosed.] —A contract having 
been made for sale of an estate, it afterwards 
appeared that there 'W'Ore sevei-al outgoings from 
the estate which were not <]isclo.sed at the time 
of the ctaitract-, yet these being matters %vh3ch 
lie in compensation, the contract shall be carried 
into execution, with an allowance only to the 
purchaser for those particulars which <lirmni.sli 
the value. Howland v. Abrrl.s*, I Cox, oi). 

A small incumbrance which niav be the subject 
of compensation, no objection to a specific per- 
formance. {rncut V, o Xus. SIB ; 5 

IL E. 176. 


No Solicitor employed hy Party.] — Where a 
-.solicitor purchases from A. B., who was ignorant 
■of his legal position, an estate at a low price, 
iiiiorrning A. B. that the nature and title of the 
]»ro[)e]’ty wei'e such as that no one but a pivifes- 
■sionai man Vv-ould purchase it— such representa- 
tion being false, and no solicitor having been 
-employed on behalf of A. B., specific performance 
of the contract refused, jjacio v. Ahrahanu 7> 
W. li. 165. 

Specific performance was decreed in favour of 
a pjurchaser, though no solicitor acted for the 
vendor, and though the contract was executed 
under circumstances which might easily have led 
to fraud, no fraud being proved in theVendor or 
his agent. Lightfoot v. B Y. C. 586. 

Where a person having a clear title to 12/. for 
rent, and claiming the pi'operty of the land, is 
induci'd, by the representations of two profes- 
sional |3ersons, that he had no right to either rent 
■or land, to agree to accojit lOZ. in full, for rent 
and land, the court will not entertain a bill 
for tlie specific })erforrnance of the agreement. 
.Stanley v. JlohinMm. 1 Euss. & M. 527." 

And h-ee cme^ under prccedhig section. 


not ueci'ee a speciiic execution ot articles where Excessive Price,] — ^^Vhei-e a purchaser (hvho 
they apjiear to bo unreasonable, or .founded on .j, solicitor), after viewing a farm, and being 

5 SV 7 ^ 1 S *^^'*^* informed of the rent at wliich it was let, agreed 

..ituy V. Ferro, cited, lu \ es. oOi. .to buy at 5,000/. :—Bleld, first, that the differem^e 

A ](iu*coasc obtained hy ti-aiid woiihl be, in between this pifice and B,500/., which the court 
'effect, iHj pmvbasc, and could not m-qnire any eonsitlei*ed to be the value of the property, was 
validity by the Confirming statute, .)■! boa li, not a defence to a suit for a specific performance. 

Secondly, that the refusal by the defendant to 
Hare, complete having arisen from a cause other than 

Same Solicitor employed hy both Parties.]-!! 

-is not a dcftuce to a purchaser's suit for specific though title vah hist 

performance that the vendor's solicitor andWi.t t>wordrr, 

fessionaliv employed by the purchaser^in relation f^cereespecahe performance, 

to his intended purchase. Jlrooe v. JJrwnt, 2 itehher wdl 1 rescincl a contraed at an 
Jtir tv s ) 9*?'^ price where there are no circum.stances ot traud 

. surprise. Day v. Aewman, 2 Ckix, 77 ; 2 ,E. B. 1, 

Concealment hy Vendor. 1— specific perform- . .v -r 

ance not .Icereea -where there is a concealment Misleading Conditions of Sale, j- Property was 

on tlie part of the vendor. Sh!i-lei/ v. StnUto,,^ kr iwetion. The conditions ot sale were, 

1 Bro, C. C'. tdO. ■ ’ ,fider alia, (8) that the purchaser shall not object 

- to the title in conn<.‘Gtion with the sale of the 

Bisclosnre hy Purchaser,] — It is not generally premises to E,, to whom the assignment of them, 
the duty of a ]>urehaser to inform a vendor of dated the 29th January, 1870, was made, but 
any circumstances which may make it desirable ' should assume that E. acquired under and by 
for him to purchase, such as a contract for re-sale, virtue of the deed a valid title to the premises 
at a higher value. iJdmmi v. A'tdi.en, 22 Beav; by: the deed oxprcBsed to be assigned to him. 
402. " ■ The title was bad on the ground that E., the 

There being no iiduciary relation betAveeri a assignee of the deed of 1870, had purchased the 
vendor and a purchaser fn a negotiation, the premises sold for X; and others, X. being one of 
purchaser is not bound to diseiose any fact thp. trustees -for $ale of the property so bought : — 
exclusively within his knowledge, which woultl Held, h> 'S^tilt for specific performance by the 
infiuence the price of the subject sold, JValtom . vendor-, Ahat the;.eighth condition was so framed 
v. Morgan, 8 De G. F. J, 718 ; 4 L. T. 758. ' ' as do‘,dec0|ye the purchaser, and entirely throw 

bimple retieeiice dt>es not amount to legal hmr off’ his guard %' unwarrantably su-ppressing 
fraud but if a purchaser in any manner induces and masking a fatal, -delect in the title. Boyd v. 

A vendor to believe the existence of 'a non-existing ■ ly. E. 'Id ' < • . . ' ' - ‘ 

fact, which might influence the price of the- . ’-’'At. a, salch aii' intending purchaser 

subject contracted tobesoMjthecdntract camot/o^fjee^^i-io’hneht the-'copciitions ns one- which , 
begnpportecL IK - ’p . ;th6'*eoh1^mp^ieA''phrc^sorhouM hot be advisetF'F- 

Where, therefore, an Intended fessor and lessee - ’'tO ^en1^;.tiC''.'yTfee;;pr,opefty .was 'bought' fn* ^ On 
of minerals .were -in 'the abote position as ’ 

' ^ 'N ; • I ‘ y , '-j <-* , , .’r rt A-" ^ 5 "5', V . , “ ,Y* '' 
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was more than the rosen'ert price. OiUm Bunli I happemng after Contract.]— I'he tact 

T. Munster, 57 L. J.. Ch. 124 : 37 Ch. D. 51 : 57 | the performance of an agTeumont has, 
L. T. 877 • 36 W K 7'> : 52 J P 453 * owing to circumstances which have subseciueiitly 

' Avd see. Vendor and Purchaser ; Fraud ooc-urreil, become hard in its cons® [uenoes to one 
AND MisuErKESENTATlON. ®t the parties, or that he is called upon to per- 

form it under circumstances which he bad not 
contemplated, is no objection to the specific per- 
4. Eabbshif a'N'D Duress. f( 3 rmance of the contract in equity, there being- 

General Principle.]-The court trill not give! doubtful in the meaning of the agree- 

any assistance to a party seddng to enforce a mtmt. and nothmg hanloromircssivejn its teniia 
hard bargain. Khnherhyx. Jennings, 6 Sim.340 : f it was made semble v 

6 L. J., Ch. 115. And .sc4 Mihw x. Bnwn, cited ' T,f, U 

2 Tcs. Sen. 307 ; 7uli,ot v. Bond, 13 Sim. 173. K J., Oh. .33/ ; lb Jur. .323. 

lnca.sesof specific performance, courts of equity I . A™h-les.seo demised to theplamtifl coTonant- 
exercise a discretion. In cases of gi'eat hareWp ! "?f f deavours to 

they will not interfere, but will leave the plaintiff j 

to his remedy by recovery of damages at lau^ I Is pR/chased his immediate loser’s estate. 

m-dijuwnd y.' Adams, 6 Bear. BOO. i le.ssor rotus® to renew, except at a poatly 

' j increased fine, which he paid : — Held, that he- 

Personal Services.]— A grant was made by ' bound to renew to the plaintiff without any 
Dr. Y„ bishop of Ely, in 1801, to P. for his life I oontribution. Lumder Bhteliford, Beat. 522. 
of the ancient office of receiver of the rents of •' Whore the equitable title is complete, a legal 
the lands belonging to the see of Ely. The | conveyance will be decreed, though the property 
services rendered by the receiver were in the ' have been much enhanced or depreciated in 
nature of personal' services. In 1836 Dr. A., ; Subsequent events will not in equity vary 
immediately after his appointment as bishop/ c.on tract fairly entered into. Re'cellY. Btmy, 
sent a notice to P. not to act as receiver ; — Held, ! - & B. 23H7 : 12 R. B, 87, 

that whatever might be the legal right of P. to j holding under a corporation and in the 
the office, and to its alleged appurtenances, no habit of obtaining renewals on favourable terms, 
relief couhl be given to him in equity, on t)ie ' demised to B. at a certain rent, with a covenant 
grounds of the hardship of forcing the services of ' renew at the same rent, as often as the corpora- 
a stranger in an office of trust upon the bishop, “^hni should renew to him. The corporation at 
A7y(i^hv/mi;),2T,&O.C,C, 241h raised the rent payable by A. A. was 

L. J.f Ch. 271 ; 7 Jur. 470, ' ! bound, notwithstanding, to renew to B. on the 

foriner terms. Ei'an,^ v. \Vahli(\ 2 Seh. & Lef. 
Advewson.] — Where father is possessed of i 519. See 12 H. R. 88, n. 
advowson, which he apparently intended for his i 

son, and is prevAailed on, when in an infirm state, J^roperty Bought for Specific Purpose.] — A 
to enter into artieioa for sale of it. Specific crintract in writing for sale of land by trustees 
performance was refused, though no fraud was Roman Catholic p,riest., did not specify the 
imputed to purchaser. Bell v. Iloioari^ 0 Mod, t\mt was to be made of the land, but the 
S02. ■ court was satisfied by the evidence that there 

had been an uiiderstanding that a church should 
Oovenants.J— Specific porformance refused of be built on it. Before completion the purchaser 
covenant by dean and chapter leases of long contracted to sell the land to a third party, wdio 
^/anding,. Mly {Demi) v, Bteimriy 2 Atk* 44 ; intended to erect a manufactory on it, and the 
Barnard. 170. ’ - ; trustees then refused to complete Held, on a 

Tsr “ 

B- iwoce Jaml. having 

iliteotion to baild a mill, to which the consent 
of the coriioration is neceUy ; bnt A. reluses 
to^;h*h ^ *^**'*^ condition. B. fails in obtaining oon- 

eh«er;/;olukj repudiaSd. tie cwtmt Jlh^ aSnst‘“fo/pedfi?T," 

U the ’t04ktm .ftom -the . ^ 

ac hiS ^'eci^eb' M Bight , of ‘W'ay/— a‘ contract wm 'entered 

^.ahiihongh; into for the eale of a piece of lamt described ns 

' ; Aq,, '' . '! ’■ A./". , i ' ■ * I 



arable land, not stating anything as to the in favour of who have slept on their 

existence of a right of way to it. it turned out rights, or acquiesced for a long time in a title 
that it was extremely doubtful whether there was and possession adverse to their clninis. Li cases 
any right of cartway to it :—He]d, that specific seeking a specific execution, laches is equailr as 
performance ought not to be decreed at the suit strong against a plairditf in nor proscciitiinr as in 
of the vendor. Bemw v. Lhjlif, 8 I)e G. M, G. not conmiencing suit. J/euw v. Bhdtf, \ Ball c'c 
774 ; 26 L. J., Oh. 451) ; 3 Jar. (N.s.) 327 ; 5 B, 09 : 4 Dow, 239. 

W. II, 43i). There is no distinction between laches on the 

^ ^ , part of a vendor and laches on the parr of a pur- 

Mining Lease. j xV persoir contracting for the (^.i),aser as a bar to a suit for specific performance, 
lease ot a mine cannot resist its pcrtormance, on Oahu 24 L. T. 745. 

the ground of his ignorance of niining matters, tendency of the court in modern eases lias 

and ot the mine tininng oulwvoitW^^ restrict the exercise of its jui’isdiction in 

p w '-D ^ enforcing specific performance of contracts to 

r»? 1 ^ . , . , , 1 those cases in which the plaintiff has been promiU’, 

I akmg possession of «a mine by intended in seeking his equitable remedy. Siiuthnmhv. 
lessee :-^Held, not to be an acceptance of the nri,lHm\6 Hare. 213 : ffi L. J.. Ch. 378 ; 

HJur,725, ‘ 

Huisance known to Vendor. l—Whether the A contract for sale was made on the Ifith Oeto- 
existonce of a nuisance in the ncie-hbourhood of a 1^40. Objections were taken to- the title, ami 
house contracted to be purchased' for a residence, correspondence between the solicitors emthmod 
which nuisance is knoivn to the vendor, and is until the 20tb August, 1841, when the jiurchaser 
one which a provident purchaser could not dis- to the vendor that, the title being 

cover, is a ground for refusing a tlecree for defective, he rescirKled the contract, ihe cor- 
speeific performance of the contract. Qmere. respondence with retercnce to tlie title still 
Zifms V. Jima, 7 Hare, 410 ; 18 L. J., Ch. 820 ; proceeiled until the I7th JaniiniT, IS42. The 
13 Jur. 912. ^dll was file<l on the 30tU xVugust, 1843 : — .Held, 

that the interval between the 2Uth August, 1,8-il, 
Intoxication,] — In a suit for specific perform- and the 17th January, 1842, ought not to be 
ance of a contract for sale of property, the regarded in the ipiestion of laches, but that tlie 
defence was, that at the time the contract ivas delay after the llth January, 1842, before the 
entered into the vendor was so intoxicated that bill was filed, pveclutled the vemlor from sustain- 
he was not conscious of what he was doing. Ho ing his suit for s})ecific perftirmance. I’he pos- 
fraud was alleged : — Held, that such a defence was session of part of the property, taken under a 
of no avail. Sli^m v. TJui(dirny, I Sm. it G. mutual arrangement, and in ignorance of the 
537 ; 17 Jur. 1045. objection to the title, which was afterwards dis- 

A court of equity will not decree specific per- covered and relietl on. <lid not affect the question 
formance of an agreement more favourable to of laches. Xh. 

the plaintiff than to the defemlaut. involving specific performance refused for laches^ of 
hardship upon the defendant and damage to his plaintiff, the vendor. {inei<t llomfmy. 5 Ves. 
property, if ho entered into it without advice or 818 ; 5 K, B. 171). 

assistance, and there is reasonable ground for Specific performance refused for gn^ss laches of 
doubting whether he entered into it under intoxi- })laintiff‘, the jnirchaser. J{((rn ngt(m v, Whrdn, 
cation. V'iren v. 1 Moore, P. C. (2s .S.) 4 Ves. 686. 

516 ; 9 .L. T. 554. When a contract has lain doimant for many 

The fact that a party was considembly in years, and nothing done by either party in pur- 
liquor when he entered into an agreement, is no siiance of it, a court of e<iuity ought not to decree 
reason for the court refusing a decree for sj>edfic a specific performance. B l/iyjifdJ v. Whfdey^ 
performance, if them was no fraud. Ughtfoof 1 Bro. P. C. 200. S. P.. Bidgwai} v. WhaBm^ 
V. JievDJi, 3 Y, & C. 586. ‘ 2 Eq, B. 839 ; 6 H, L. Cas. 23S ; 27 L. J., Oh. 46 ; 

6 W. B. 804. 

Evidence.] — Bill for performance of written ^ - r,,, u t - • 

agreement, parol evi.lcnei reml of different agree- „ Limxtations.j-lhe htatute of Lmi- 

uTent, dkmLud with costs ; anti plaintiff eannot be pleaded te a suit tor speoihc 

resort to agmanent set up by dolencUint ; parol 4 h. J. 

evidence allowed where a hard agreement, or in * , , , rx* 

part executed. Lentil r. Miller, 2 Ves. Sen. 29U. ^ 

* the court, proceeding upon a rule adopted by 

Contract advised by Solicitor.]— A., having analogy to the Statute of Jjimitatimis, would 
a general shop, agreed with B., against whom refuse to enforce specific perfornianco these 


diction^ ^jisulion^ 
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of it. if the other party delay, he shall not after - 1 Agreements for sale to bo oompletoil by 2Uth 
wards be allowed to insist on [jerformance. So, j Septombei-, 1840. O'ho vendor made twor^uisi- 
if the delay were injurious to one of the parties. ' tions to the purchaser to complete, the second 
f'rtith//;. V. Orw/sJ//, 2 Sch.KLef. 604 ; 9 E. B. 107. j on the 2ytli Jauuai'y, 1847, and intimated 

, . . . I that aon-compliauce with the roiiuisitiona would 

Delay of both Parties.] If the plaintiff in a ; }jq treated as a breach of the agreements, 
suit for specific performance has delayed for a ; ytie purchaser did not complv. but his soli- 
length of time to enforce the agreement, aequies-^citoi-s reireratod claims to certain deductions 
cenoe in a breach of the agreement, or in a; and abatements. On tlie Kith Februarv. lcS47, 
misrepresentation on the faith of which the ; the purchaser filed a bill seeking specific per- 
defendiint entei-ed into the agreement, will not | forraance ; — Held, that the dolav did not. 
be imputed to the defendant by reason of a j oonsiitute such default by the plaintiff as to 
similar delay ou his part miepudiatiug it, thotigh preeludc liim from a tiile to specific perform- 
accfcmipanied by posses.sioii. Xam/im y, Diron, appearing' that the cause of delay 

L. J., Ch. 203 : L. B.. OH. L. 414 ; 22 W, E. 49. j purchaser's inability to pay the pur- 

hen a suit is instituted for specific perform- j chase-money up to ihe date of filing the bill/ the 
ance of a contract, and the defence set up is, that | court hehl that the purchaser had lost the rieht 
the contract was made in consideration of certain , to enforce a specific performance, and dismisk-d 
promises which the plaintiff has not fulfilled, a i pij. bpi . declined giving the costs, except 
delay to defeat that defence must be such as npori the terms of his returning the deposit, 
amounts to an ac<piiescence in the non-tulfilment ' y^ I-^euDfte. 2 l)e G-. & Sin. 325." 


Heid, also, that as there had been delay on : Descent of Estate during Delay.] — Great 
both sities, the plaintiff’s bill ought to be dis- j aelay in the completion of a contract is no 
missed, without costs. Ih, i defence to a purchaser who has himself been 

Submission not Bar to Action.] — Semble, that | accessory to that delay. Ounfer wllaUey^ Amb. 
mere submission to a wrongful act which has ! , , . . y 

been completed without the knowledge or assent i here delay is occasioned by the purchaser, 
of the person whose right is infringed cannot. I legal estate descends to an infant heir, 

without some conduct amounting to accord and ; purchaser cannot avail himself of that to 
satisfaction, or a release under seal being shewn. ■ himselt from specific performance. Ih. 

bar his right of action ; although, under the j Qmere, whether the descent of the legal estate 
name of laches, it may afford a ground for refusing ! infant heir, after the contract, will prevent 
relief under some particular circumstances. court from decreeing specific performance, 

V. Alt 47 L. J.. CIl^SI ; 8 Ch. D. 286 ; impi-optu delay on the 

3S L. T. 370 C, A, ' i purchaser. Ju/iy v. .larucr, 3 L. J. 

! (O.S.) Ch. 58. 

Time of the Essence.] — The time at which a . 

contract is to bo performed, is not essential in Possession given.] — Delay and laches, on the 
equity as at law. The relief against the lapse of ; part of tlie |)Iaintiff, arc a good defence to a suit 
time is in tlie discretion of the court upon the ' for spccilic performance : but they are inappli- 
circumstaiices. as if the contract is abandoned. ' cable where the contract, though incomplete, has 
litideUfe V. Wffrnnffton, \2 A’es. 326. ; • ' continued to be acted on, as )iy giving possession. 

S])ccific perforniance, the lapse of time being ' Sharp v, 22 Beav. 606" 

trifiing ami the result of fraud. Samgc v.Uror/i- The fixed, rule of equity that specific perfonp- 
^wpp, 18 Vos. ,335. ! ance of an ag»'cernent for a lease w.1il not be 

Lapn^ of time, if not an essential object of the granted after a long lapse of time will not be 
contract, is no objection to a specific performance. ; relaxed merely on account of possession and pay- 
Iimrne v. Ves.' 287. S. P., v. • merit of rent during the whole of such time. 

Klmj, 2 Ball B. 91 : BeymUh v. 6' powis v. Bymrar (Ij<frd),'S5 L. T. 940. 

Blatld. 290 ; 22 K. E. 225. A purchaser was let into the receipt of rents 

Valuation. l-The time of valuation is of j completion ami withont j>aj-nu*nb of 

fixed by that valuation, but defendlnt cunnot I f 

■liTa !4 * ’ ’! HeU, 111»1 Il>i> lUJ >»« H" vra.l~v ut Im 

' ' ' ' ' 1 1 ‘ight to hare the contract specifically performed. 

Negotiations Continued, j — ^Laehes vfill mot be j Colby v. Gadadra, 34 Bear. 416 ; 5 X. B. 456; 
imputed to a vendor, on account of delay, however j 11 Jur. (H.s.) 760 ; 12 L. T. 197. 
long, -in filing his bill for specific i^erformance, | And see AlUhs v. Jlayivard. 6 Oh. D. 196-r-C, A. 
where negotiations respecting the title have been i 

going on "the whole .time. M' Murray v. Spker, \ . Demand of Deposit,]— If the ] >urchaser rlemand 
37 L, T., Ch. 505 ; B/Ii 5 Eq. 527 y iff W. B. 332. j his deposit at the day for completing the con- 
H., in 1839, contracted with I. for the purchase ! tract 'und the vendor has not delivered his 
of a piece of land, and subsequently sold ■ his | abstract before that time, mid also neglects to 
].>argain ^0 'In J‘839,' the abstract of deliver it until after an action brought for the 
title was delivered. A covenant,.' not in the draft, j deposit, it is evidence of an abandonment of tlie 
was inserted in the , tngrOsement: by the Vendor , ! co.n tract by the vendor, who shall not be entitled 
and objected to on behalf of the purchaser,; and I aftcrwanls to a specific performance. Lloyd v. 
a. correspondence on ^fihe'.anbjeist'iiiVaa ewied on j OolloiL ^ Bro. 0, 0- 469. 

down to ,1843, when HV find M; filed a' Mi for ! Specific p^erformance of an agreement to 
specific performance:— Held, -that there had been I purchase maybe decreed after considerable delay, 
Ao abandonment of' the coat^oC'' 4 the ■ vendee has not demanded his deposit 
Lidetwikh, 11 Jui\ SS7/ -/'.A .: ]■ p:' ' -A ^ lor shewn a determination not to proceed in 
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the purchase. Phirke v, Ci(rtels\ t Bro. 0. C* 1 a bar to relief. Glfulmmk v. lUchtn^ihnn. '2ii 
B29. |W.E,;5L'- 

■Kf.. ni*+T« 1 D-n r ^ 4 .-S When a plaintiff to a bill for 8p(‘-eit1c ])erfonii- 

. ® .f ®^'A~ -If '’i I ance has alJovve.1 five montlw to l-bpsc after the 

articles toi tlie jiui chasu at an esta te (hsimssed has resciiuleil the contract before lUinir 

wirhcosts._thetitle not ha%-mu: been laid Wore hjg hill, it is not a siiffidwit explanation of the 
the voiide..- s counsel tvithin the time limitetl, and ^hat the defendanfs solicitor ivas 

the honth >en stoek trimi whence the money from menud alienation. X,eavc.hmv- 

waslulKi raised. Iiarnig tallcii in t!ieiucauninc_lf,b to' amend mav lie drea. J/u.,-l„n» v. 

per cent. Lm-ix x. Lcclnnm (,Xmv7), itt Mod. od.-i. 2.S L. T. 077 : 2l' W. H. 7Tt!. 

No Objection to Title.]-Specifie performance , to Uccenibcr in filing a 

decnwl against purchiisoi' without referonee as to porf-n'iaaiice. is sulheicut to 

title on ground of possession, a corresponiieiieo, deprive a vendor ol Ills riftht to ii.nc the con- 
and no 'objection to title till two years after tract eutorced. v. frwXvhvo supra, 

.delivery of abstract, gbtmic/i. v. i\W/, .»‘ll p conipany against proprietors of coal 

1 Wudd 310 * 10 Jl E ‘^27 ^ ' mines tor specific pcrbtrmuncc ot iin a.!/recmcut 

^ ‘ ^ ‘ ' ■ ' ' ' ‘ ' to sell to jhc! etuiipiitiy, nt ii fixctl ju-icc per too. 

Possession and Payment of Bent.] — In 1855 A. all of t.‘,ertain beds of coal, at the rate of 5oU 
agreed with B. rliat " in the event of B. rauiTvin.e' tons per week. Eeinuri'er allowed, mainly on 
ids dang’hter,” he would grant him a ninety- nine ground of laches, the company having ncgleort’d 
years' lease of a sliop at C., “ should he at any time to file their bill until eleven month after they 
require ity at a I’eiit, B. was let into possession discovered that defendants Jiad ceasoil to deliver 
‘Of the shop, and married A.'s daughter, and duly the coal, and were referred by defeiulaiirsto their 
paid the rent to A. and ids assigns until March, solicitors. FoUtnul v. {Jlrfi/tiUK 1 K, <k J, ■B>2 ; I 
1874, when Ids then landlord gave him notice to Jur. (x..s.) 3-12 ; 3 W. E. 3-1 U. 
quit. Specific }>crformance of the agreement In contracts relating to eomnioditus tiucru* 
refused on the ground of B.'s laches. Farr/iporf ating from day to day in market pulce, the court 
V. Walker, 34 L. T. IdS. ' expects persons t<.) be unusually vigilaiit and 

In July, 1857. B. signed an agreement to active in asserting their right to specilic per- 
.accept from A. a new lease at the same rent as formanee, which it is inequitable t«) grant after 
was i’eservt‘d by the old lease, and payment of such an interval, and wlien the parlies may be 
dOOZ. on 1st August. 1857, with interest if the no longer in the same position, 
lease should not be eornploted on the day fixed* Observations on Tafjlvr v. A’er/ZZe. and the 
A draft lease was sent to lb, but was not jgturucd. ' re])orts of Biu>ton v. .Uttter (3 Atk. 383). 1 h, 

.ami no stejis were taken by A. to press for com- • Blaintitf iileil bis bill a year after notii^* that 
pletion. B. remained in p^issession and paid I |turchasci' abandone<l his contract : the bill was 
rent, but no payment of the iJOd/. or interest was I dismissed on t he groiiml of unreasonable <leiay. 
■ever demanded*. In 1871 A. died: — Held, that ; IVatwu v. 7/e///, I Euss. A M, 23i>. 
as B.\s possession and [>aymcnt of rent must be | A vendor cannot come at any distance oi. time 
referred to the new agreement, and not to a i for a performance: but a bill tiled b.mrteeu 



1848 SPECIFIC PERFOEMANCB— De/«jces. 1844 

Specific performance refused on ground of j lord supposing the trustee to have been the.' 
delay for three years and a half, Bads y. Wil- j rightful owner, and confiding in his solvency, 
I la ms, 4 Do G. M. & G. 674 ; 3 Eq. E. 244 ; 1 j O'Herlihy v. fledges, 1 Sch. ic Lcf. 123 : 9 E. K. 
Jar. (N.s.) 193 : 3 W. E. 98. ! 23. 

Ill 1827, A. wrote to B., that he had credited i ^ 4. jf -n^ ... t 

B,'s account with 220/. in consideration of an i -Assignment before Bankruptcy.]— Action tor 
agreement b\^ B. to convey two houses. Xhe i 

abstract was delivered but there was no accept- j property to sell for the 

ance in writing on the part of B, Five yeans j before answer the trader 

afterwards, B. file<l a bill against A. for specific 1 assignees file a sup- 

performance. The com’t dismissed the bill on I 

the ground of the delay. Williams v. Williams, \ decreed. &oodwim v. Liglitbody, 

17 Bear. 213. ’ | Daniell, 123. 

In June, 1846, A. agreed to sell his share in a j 

mine to B, and four months afterwards he agreed 1 7. Acts inconsistent with continuance 
to sell it to C., who paid part of the purchase- 1 OP" Conteact. 

money. In the month following, A., .having I 

given notice to B, that he repudiated the first 1 Agreement for Lease — ^Breach of Covenant.] — 
contract, conveyed to G. No steps were taken | Where a tenant has entered into possession of 
by B. for ten and a. half years, when a suit was j premi.ses under an agreement for a lease void as 
instituted against 0. alone, to have a declaration ! lease, the tenant is, until payment of rent, 
that C. was a trustee, and for a conveyance : — i merely tenant at will. ^ The court will not decree 
Held, that the, right was barred b}’" lapse of time ^^pocific performance of such an agreement 'whO’e 
and laches. llUwaaj v. Bralne, 26 BeavJ the tenant has committed a breach of one of the 
, E7n. \ covenants contained in the draft lease which has 
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personal estate at liis death, subject to a life 
interest for his widow. There was sonic e viclcnce 
that the child was at A.’s house after the date of 
the deed.Jmt it appeared doubtful whether the 
child ever lived with A. in the manner provided 
b\- the contract, and he soon after was residing 
with his father (B.), and the court was satisfied 
that A. and B. abandoned the contract, and that 
the status of the child had not been altered bj 
anything done by A. in pin-sunnce of the con- 
tract ; — Held, that the contract, having been 
abandoned b}^ the coiiti'aeting parties, could not 
be enforced by tbe child. ///Il v. Gonme, 5 Myl, 

Gr. 250 ; 0 L. J., Ch. 54 ; 4 Jur. 165. Affirming 
1 Beav. 540. 

Bevoeation of Authority to Auctioneer.] — 
Where a pei’son agrees with auctioneers for the 
sale by them of property in a particular manner, 
and he then changes his mind, the rule is that, 
subject to the claims of the auctioneers for tlieir 
expenses incarred, the court will not enforce such 
an agreement. Chinnoeli v. Saln.'thuoj, 30 L. J., 
Ch. 400 ; 6 Jur. (N.S.) 1318 ; 3 L. T. 258 : 9 
W. B* *7. 

Notice of Ahaudonment.] — ^W. contracted to 
sella dwelling-house to H,; possession to be given 
on the 26tli of February : H. wanted the house 
for immediate occupation. On February 26tli 
the vendor had not made a good title, and the 
purchaser did not enter into possession. He con- 
tinued, however, to negotiate for some time 
longer, when be gave a peremptory notice of 
immediate abandonment of the contract : — Hehh 
that there must be a decree for specific perfmmi- 
ance. WM v. Iliuihm, 39 L. J., Ch. GoO : L. H. 
10 Eq. 281 ; 18 W. li. 749. 


1 
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lend 1,OOOL. and A. B. agreed to purchase from 
him some land for 6, COOL (ten times its value). 
The land was conveyed, and the funds in court 
mortgaged by A. B, for the 6,000^ ; but the 
l.OOOZ. was not advanced at the time. The 
court, on the ground of the gross inadequacy of 
value, coupled with the other circumstances of 
the case, set aside the whole transaction with 
costs. Cochell v. Tayloi\ 15 Bear, 103 ; 21 L. J., 
Ch. 54-5. 

Inadequacy of value, though it is not by itself | 
a sufficient ground for avoiding a sale, is yet of I 
great weight when coupled with circumstances 
of oppression. Ih, 

The court looks with suspicion at the evidence 
of value derived from the mere opinion given by 
surveyors,' unsupported by any other circum- 
stances. Ih. 

Agreement for Annuity — Completion when 
Annuitant was Dying.] — A purchase upheld 
which was agreed to ou the vendor’s death-bed, 
and in consideration of an annuity for his life, 
the vendee having afterwards acquired the legal 
estate, and the agreement having been in pur- 
suance of a contract made out by letters written 
some months previous to the final agreement. 
Barry v. O' Gradtj^ 9 Ir. Eq, R. 550. 

Value of Property Hot Known.] — A wife 
became entitled to a shave of an intestate's 
property amounting to 8,609/. The husband, 
whilst he was ignorant of theamouiit of the share, 
assignetl it in trust for his wife and children, 
subject to the payment of 10,s\ a week to himself 
for his life. Although the deed recited that the 
intestate's estate was very considerable, yet as 
the administrators, parties to the transaction, did 
not disclose to the husband the amount of the 
share, the deed was set aside, Grorea-^. FcTlthm, 
6 Sim. 576. 

Trustees.] — Trustees not to be compelled to 
pert'orni an agreouient entered into under mis- 
take, to sell for an inadequate consideration. 
BrUhje v. BJee, 1 J. 6c W. 74. 

Specific Performance Refused.] — Mere inade- 
quacw ot price is a sufficient reason to refuse 
-specffic performance of a contract, .Flaekev. 
Gray^ 4- Brew. 651 ; 29 L. J., Oh, 28 ; 5 Jur. 
(N.S.) 645. 

Specific performance of agreement refused 
under drciimstances of inadequate consideration. 
U^^derwooil v. Jlltchoucli, 1 Yes. Sen, 279, 


inadequacy of consideration as a defence t 
bill for specific performance. Ifoddel v. Pv 
33 Beav. 489 ; 10 Jur. (N.S.) 534 : 10 L. T. 4- 
12 W, R. 782. 

Ami avy' eauen supra, col. 1778. 


where an equal agreement cannot, by reason 
of a subsequent act of parliament, or some other 
lawful impediment, be performeci in the whole, 
yet the same shnll be specifically executed in 
such part of it as remains lawful, Brtte^worth 
V. St. Panl'\i {Detni), 1 Bro. P. C. 240. 

Agreement partly Illegal.] — If an instrument 
contains distinct engagements to do certain acts, 
some of which are legal and some illegal at 
common law, the performance of those which 
are legal may be enforced, though those which 
are illegal cannot. Bank nf Ausirdasia’ v. 
Breillat, 6 Moore, P. 0. 152 ; 12 Jur. 189. 

Threat to Prosecute.] — A court of equity will 
not enforce an agreement against a party, ndio 
was induced to enter into it, in order to save his 
sons from a threatened prosecution for felony, 
Dewar v. Blliotf. 2 L. J. (o.S.) Ch. 178. 


Evasion of Stamp Act.] — A clause in an 
agi’eement, providing that, "if it should become 
necessary to stamp it and to pay any penalty for 
that purpose, the creditor may charge it against 
the debtor, is an evasion of the Stamp Acts, and 
the court will not enforce it. ^ihhott v. Stratteii, 
3 Jo. 6c Lat. 603 ; 9 Ir. Eq. ii. 233. 
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Illegal Association,] — A member of an associa- ! it means ; but where an agi’eernent is ambiguous 
tion, which is an illegal association within s. 4 I or capable of two constructions, 1 tliink it would 
of tlic Companies Ach lSfi2, and which is regu- j be very strange imleed if a plaiutith who had 
lated by a trust deed, cannot bring an action | always acted on the one const met inn, should, 
for the administration of the trust, "us the trust j succeed in persuading the crairt to griinr s|>ecific 
deed is an illegal contract, which the court will j performance on the footing tiiat it ought to hear 
not enforce. y. IJmdou, 48 L. J., Ch. 522 : j the opposite construction— per Jesseh M.IL JAy/*- 

11 Ch. D. 171) ; 40 L. T. 243 : 27 W. H. 404. v. BvrrUhje, 51 L. J., Ch. 32P ; ID {'h. D. 

I 241 ; 45 L. T. oW. AikI sec ivmlff/ x. 
i infra, coL 1853. 

3. UbTEA YIEES. i . ... , 

What is,j — An agreement to give so niiieh of 
Contract by Directors.] — Directors having a thing as may be necessary for a speciliotl pur« 
entered into a contract, ultra vires: — Held, that pose confens a right of a nature known to tlie 
it could not be specifically performed. Mils v. law, and is not open to the objection of uneer- 
Colnuni, 25 Beav. 652 ; 27 L. J., Ch. Gil ; 4 Jnr. tnintj. ITncier an agreement to give so much of 
(N.S.) 350 ; 6 W. H. 360. a s]jecified piece of land as may be necessary for 

Assignees of an agreement between A. and a a specified purpose, when the quantity has been 
company sued for specific perfonnance : — Held, determined, the right of selecting the position of 
tliat they could sustain the action, but specific ttic piece to be given belongs to the promisee, 
performance refused, as the agreement contained Xf the promisor, ho'wever, had any objection tO' 
clauses ultra vires the power of the directors of the promisee’s selection, and made a reasoual)ie 
the company. Broioie v. London Xecrojmlu .offer in lieu tbei’eof, the court might listen to ic. 
and Mdioiucl Mwimlmnn Ok. 6 IV. E. 188. IhmhU v. lieu j] ate. 18 W. E. 749. 

Specific ])eti:ormance of an agreement, “sul)- 
Agreement not to Oppose Bill in Parlia- to a contract to be settled,” will not be 
meat.] — An agreement between railway com- enforced, llarveu v. Barnarda Inn {Pehi- 

panics not to oppose a bill in parliament, ctpaV). 50 L. J., Oh. 750 ; 45 L, T. 280 ; 29 W. E 

promoted by one of the railways : — Held, that (-);22. 
the agreement was ultra vires, and ought not to 

be decreed to be specifically performed. Shnnoi^^ Executory Contract to pull down and Build— 
hurv mil Blrmhufliam Ihf. v, L. d* A”. TF, i2v/., 4 j Indefiniteness.]— By two letters of the lOth and 
Do 'a. M. G. 115 ; 6 H.' L. Cas. 113 ; 22 L. J., ! 13th May, 1892, to the corporation of Oxfoid. <). 

Ch. 682 ; 17 Jur. 845 ; 1 W. E. 172, offered to surrender his existing lease, to pull 

down an old building and erect a now building 
Contract by Trustees.] — Bill for the execution on the site of a line marked ont by a spoehiod 
of a covenant contained in a renewed lease surveyor, at a cost of 4,000/., and to carry out 
granted by trustees dismissed, the covenant the work within twelve montlis, pinvided that 
being ultra vires of the trustees. BeUrlmjeT y. the city would grant him a new lease for seventy- 
JJlagmir, 1 De G. k Sm. 63 ; 11 Jur. 407. tivc years, at a ground-rent of lOUZ. ])er annum ; 

and he would agree to a line being di-awn in the 
Contract by Executor.] — One of two executors tear, giving up part of his cellar for the purpose 
erroneously believing that he was acting with of straightening the dividing line between the 
the authority of the other, contracted to sell a properties : this proi>osaI to include ull claims he 
house, part of the testator’s estate : — Held, that might have for compensation for the loss of busi- 
the purchaser could not enforce a specific per- ness and other things incidental to the taking 
formance of the contract. Sneelbg v. Thornt\ down and rebuilding ; — Held, that specific per- 
7 De G. M. G. 399; 1 Jur. (N.B.) 1058; 3 formance would be withheld, on the ground, that 


4. XJNCBETAIJJTY. 5. WA3tT OP METYAIjITY. 

General Principle.]— In a suit for specific per- General Principle.]— -Where iiothiug has been 
formance of a contract vague in its language, a done under an agreement, the court ought not 
couitof equity, having regard to the terms of the to decree a specific performance, except when 
agreement, will consider the surrounding circum- the right to compel it exists both in plaintiff and 
stances and conduct of the parties in dealing, 4 tciendant. Laiorenmn v. Bniler, 1 Sch. eSc Lef. 
with the property com]n:iso< I in it, in the interval 13. . . , • 

betvsmen the ’making of the agreement and the. The written undertaking of any ]iarty will be- 
commencement of the suit for its enforcement, enforced, although the other party is not mutually 
bflord V. PeoaniL 5 Moore, P. C. (K.B.) 150 ; bound by writing. Palmer v. Soott, 1 iiuss.' & M. 
L. li. 2 P. 0. 135. " '• 391 ; ^Tam. 48%;'a I/, J. (o.s.) Dli. 127. 

Courts of acuity will not decree specific Where , damages in action for breach of con- 
performance of ah agreement, the object of tract. 'to sell chattel would be insufficient remedy 
which is uncci’tain. CaUaglmn v. CaiU(fJia.n, for. purchaser,; though sufficient for, vendor, 
8 Cl & F. 374. And see S. CL 4 1a Bq. B. 441. hsp0eifiq;p.etifqt;maffcqdecteed, as remedy must be 

■ -niutualiF. 1 B.-j74yTurm 

Ambiguous 'Document.]— “Where an agreement. ,6h. 117 lk_B, 187. 

is in writing, and is unambiguous, it is' the refused 'hecausc^ lien, 'of 

of the court to construe it- 'quite indepen-. nhth'ihutuair': 

dently of the ideas of the parties as to' whaf | ^ 
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A second mcnioranclum was afterwards signed BeeaCH 01? lElfbT .R iORt.J 

by the lessor alone, prolonging the terra, and Breacli of Trust, ]— The court will not tlecrce 

grving the plaintiffs the chance of purchasing speciHc perfonnance which involves a breach 

■during the enlarged term, but not fixing any i of trust, 2{((f0 v, Toj)hain, 19 Beav. nTtl. 

price Held, that the agreement was not void | Miclmrdmfi, 4 Beav. IT-I : d Jur. 62:4. 

■for want of' mutuality, but was m all respects | The court .ref uses to enforce specific pted'otm- 

good and valid, TIey,s v.^A^'f/c//, 4 I)e G. J. cV S. . of contract which is a breach of trra^t, 
34 ; :4 N. R. 19 ; 9 L. T. 35G : 12 W. 11. G4. j equally at the suit of the vendors as of the jnur- 
■\^^here the plaintiff has acted upon an agree- i chasers. Difmi v. Ftond 54 I,. J., Gh. :470 ; 28 
ment, want of mutuality is not a i?iifficicnd . D, 586 ; 52 L. T. 609 ;’3:4 W. II, 315-~C, A. 
ground for refusing specific performance. Ih. \ „ , , 

I Sale by Trustees.] — Where act of sale by 
Sale of Patents.] — An agreement was entered ! trustees takes phiee, under circumstances of 
into by •which the owners of an English and j breach of trust, court will not decree speciiic 
•certain*' foreign patents agreed to transfer to A, i performance in favour of bona fide or innocent 
•shares in a proposed company to be formed to I purchaser. Ord v. 5 Hatkl. 4:48 ; 21 R, R. 
purchase their patents. The scheme of t])c 1 328. 

■company, as first proposed, was abandoned, and j An agreement by trustees of two properties 
a company under a different name, with a diife- j held on different trusts for a mining hMse of 
rent capital, was brought out to pui'chase the j botli at a rent of so much ]3er acre w’orkeci 
English patent only : — Held, that the second ; Held, a breach of trust, and specific performance 
■company comprehended, in effect, the substance , at the suit of the trustees refused. Tnhn/i v. 
•of the contract which existed between the parties, ! Sheard, 46 L. J., Ch. 815 ; 5 Ch. 13. 19 ; 36 L. T. 
and that an objection for want of mutuality in | 756 ; 25 W. R. (><>7. 

the contract could not be sustained. Ttenur v. | Contract by trustees for sale of trust property, 
J/uy, 32 L. T. 56. | conjointly with property not subject to the 

^ , , i trusts, will be specifically performed only wlierc 

Covenant to SeU Laiids.]—A., on the marriage contract fin rush means of 

■of his daughter to B., covenants that B. should ^ the proportion of the pro- 
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or rent lands for the purposes of baths and wash- i taking was ffive 
houses, the purchase of lands held under a sub- 1 the defendant \ 
lease, the interest in which might be lost by the i substantial rish 
default of the lessees, is a breach of trust, and ! ground of anv ' 
specific performance will not be decreed. 1 ing of the unde 

Iwlland V. Belfast Vi)rx?omtio)U 9 Ir. Ch. R. 292. | to specifically : 

„ , [lira/, 72 L. T, 2 

Sale of Bankrupt’s Estate.]— ^The provision in ; 
a contract for the sale of the property of a bank- ' 
rupt, entered into by the creditors assignees, | '"• Where C( 
that the purchase-money is to be received by the , 
solicitor of the assignees, is not a breach of trust * -m-rtrir nf iXnai 
which would induce the court to refuse specific : . Z/Z ? 

performance of the contract. Hughes v. Morns, i 

. H™, M6 , 21 I,. Ch. 761 1 1^ to. GOS. : £“5^ IS 

Breach of Trust by Bireetors.] — The directors i for spe< 

of a railway company ai-e trustees (in an impor- ; ‘'Kemble, a court 
tant sense of the word) of their statutory powers, ' ^ 

and an agreement entered into by the company i ‘ 

amounting to a breach of trust will not be | • -^ll' 

enforced. Slirewslmru and Birmetmliaoi Ru. v. I tit..,.,' 

X. S‘ Tr: 4 De 6. M. & G. 115 / 6 H. L. Cas. j dj “tio^o eTfor 

113 ; 22 L. J.. Ch.682 ; 17 J«r.845 ; 1 W.E. 172. , 

Prior Inconsistent Agreement.] — The court will j . property, ii 
not compel a defendant specifically to perform ' has a 

an agreement when the result would be to j ^ capabk of a* 
compel him to commit a bi'each of a prior : * 

agreement with another person. Wlllmott y, ' ; 12 L. 

Barler, 15 Oh. D. 90 : 43 L. T. 95 ; 2S W. R. ' 

911 

j Employment 

Forfeiture,] — Although a court of equitj^ will i court Iw 

not in general decree specific performance of an i ^^pecific perforn] 
agreement, of which the forfeiture of a lease I consideration o 
will be the consequence, it will not allow a person ’ oxecutiou of ct 
to set that consequence up as a defence to a decree enable to superi 
for specific performance, where the act creating ■ Ziynl ridge 

the forfeiture is one which he might himself have ; U 

guarded ajrainst. Helling v. Lumley, 3 De Gr. & J. ’’ Iheretore, wl 
493; 28 L. J.. Ch. 249; 5 Jur. (N.s.) 301 ; 7 ' ^^^n>*oy the pla 
R. 152, ■ railway, a mot 

Where the acts of the party to a contract are ; 
such as would have worked a forfeiture of all ! specific perf<' 
benefit of the contract if it had been executed, ; contract to era; 
the court will not decree a specific performance. | 

But when there ivS a doubt as to whether there | ; 

h£is been any broach of the contract, and the j ^ "J' 

evidence is conflicting, or the breaches of the j Therefore, \yl 
agi’eement are nominal, the court may make a i P^^riy entered in 
decree, leaving the plaintiff to his. remedy at i ‘‘ ^ coritract for 
law, CarUm V. Burg, 19 Ir. Ch. R. 387. j o5,0007., subjoc 

. ' , ; to be agreed iq 

Forfeiture not Probabl6.]-7«Agreement to grant ; theeoinpaiiy 
a lease of copyhold premisefs 'for twetity-one i natur 

years, and to put the same in repair, there being \ not bave been t 
no evidence that to grant such lease would work j defendai 

a forfeiture, or that the licence of the lord could ! undertake to ex 
not be obtained : — Decreed, to be speclfieally per- 1 fhe term.s of 
formed. JM^on v. Hewttm, 2 Sm; & G. 437. ; the^ plaintiffs’ ( 


T' ;?-r 
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To work Line and repair Boiling Stock.] — 
A cojiipaiiy agreed \Yitli contractors that the 
contractors should work the line and keep the 
engines and rolling plant in repair at a specified 
remuneration, and tliat the contract should be in 
force for seven years, but with a proviso for its 
detcrinination if the contractors did not, within 
forty-eight hours after notice given by tlie coiii- 
paiiy, obey the instructions contained in such 
notice : — Held, that the agreement was not of 
such a kind as to be enforceable by injunction 
restraining the company from determining the 
contract. Johmon y, Shrewshtin/ and Birmlnq' 
1mm Bif.. B Do G. M. & G. i)U ; 22 L. J., Ch. 921 ; 
17 Jur.'lOlD. 

And see Cook v, ChUcott^ supra, coL 1791. 

To make Siding.] — A railway company, requir- 
ing some of the plaintiffs land, entered into a 
contract for the purchase, by which the company 
agreetl to make and maintain, so long as it should 
be a convenience, a siding, with all necessary 
approaches, at B,, for public use, for the reception 
and delivery of goods : — Held, that the coui-t 
will not dismiss the bill, on the ground that the 
agreement ‘-was not such as could be carried out 
under the superintendence of the court. Lytton 
V. a. K. By, 2 K. & J. 394 ; 2 Jur, (N.s.) 436 ; 
4 W, R, 441. 

And AY'fl mnes sv,h head Peesoxal Seeyice, 
supra, col. 1797. 


Bill Dismissed,] — Where a plaintifi: has failed 
at the hearing to prove his title to a decree fur a 
specific peHormance on a point not raised by the 
pleadings, the court dismissed the bill, w if hour 
prejudice to any other bill that the jdainrii! may 
be advised to file. Cla a v- Bn ford, d l>e i\,k bm. 


Different Agreement set up.] — Where a plain- 
tiff sought the specific performance of an agree- 
ment, and the defendant set up by his answer 
a different agreement, the terms of which the 
plaintiff had always repudiated : — Held., that the 
plaintiff was not entitled, U[)Oii the hearing-, to 
have the agreement set up b}^ the <lefentlant 
specificailv performed, Jefery v, Btrjdieu^, 0 
Jar. (xX.s.) 947 ; 8 W, li. 427. 

In a suit for a specific perfonii.aiice of a con- 


L. T. 112 ; 13 W, E. 887, And see MarBmll v, 
Berrldge^ supra, col, 1850. 

Different Agreement Proved.] — Bill for specific 
performance of a parol agreement to i-enew, the 
only witness for the plaintiff proved an agree- 
ment (Hfferent from that in the )>ill ; two <iefen- 


III. PBACTICE. 

A. IN GENERAL. 

(Questions at Hearing.] — In suits for specific 
performance, all questions as to the validity of 
the contract, and whether it is such as ought to 
be specifically enforced, must be raised upon the 
hearing. Hood v. Offlamleo^ 34 Bcav. 513; 0 
N. E. 245 ; 34 L. J.. Ch. 528 ; 11 Jur. (X.S.) 498 ; 

12 L. T. 627 ; 13 Wl B, 705, 

It is the duty of the court, in a bill for specific 
performance arising out of a doubtful point of 
law, to settle the law on the subject, IMl v. 

Jlomif, 42 L. J., Ch. 266 ; L. E. 15 Eq. 178 ; 28 
L. T. i) ; 21 W. E. 321, 

On a bill for specific performance, the ques- 
tions whether time was originally of the essence 
of the contract, and whether, the defendant has 
waived it are questions depending on eviilence, 
and to be decicleil upon the hearing. Lory v, 

o Mer. 81, Authority of Agent]— The former jauctice, 

Defective Title.]— -Where answer to bill for which, in a suit for specific performance, required 


‘•I . '-"'n: 
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the cuusG advanced so that it may be heard before lessor’s title, if such waiver i- 

V. Martijii, 1> relied on. d-Vosfcw v. Fninkin^ 
L, h 2.S, ; 11 . K. 1020. 501 ; 13 Jur. 731). 

Mode of Trial. J-— In an action for the speeitic 
performance of an agreement, by the incumbent B. PABTIKS 

and pall-on of n church to give up a portiou of 
his district to form a part of a district foi 
another church, an applieatioii Ipv the plaintiff 
tnaler r. 23, OriL XX.XVI., Kules of .Su})reni<; 

Court, 1873, thatdhe action might be tried by n 
jiuige wiiliout a jury, was granted, altliough tin 
defemlaiit had given notice under r. Hof the same 
order, fur the trial of the issues of fact by a jury. 

V.s‘H V. 50 L. J.. Ch.r>ll ; 15 L. T.39; 

21 ) \r. B. TUI). 


j 1. PAETIES to CoyTUACT. 

Parties in General. ]-~~To a bill founded, on u 
contract. the })artieH to tlie contract aj’cin genera] 
the only necessary ] »arties. l/fwi ph nnj^^ //eZ/A, 
Jacob. 75 . H. Ih. Uml v. W7ut(% 4 jMvI. A Ci-. 
4 GU ; 2 Keen, 334 : cS L. J., Ch. 201 ) : 3 Jur. 117 . 

A person not a parly to the contract, ought 
not to ))e made j>arty to a suit for specific mu-- 
formance. Pt>(ico(7i v, Pamm, 11 Beav. 355 : 18 
! L, J., Ph. 57 : 14 Jur. 518. 

Entire strangers to an agreement, and claiming 
under an adverse title to it, cannot be parties to 
a suit for ils specilic peifonnance. De KouqMim 
v. Moiieip 15 L. T. 4;j3 : 15 AV. E. 214. . ' 

It is a rul(3 of equity that specilic performance: 
can onl^- be decreed against parries to the 
original contract, or persons claiming inulcr 
.erformanco of fi'f™- L- T- 157 ; 21 W. E. 

ug by reason- 

stranger to^ Contract. J—A purchaser may, 
under special circumstances, mahe other persons 
I than the ])artics to the contract who arc in- 
I teresred in the estate par-ties to a bill for specific 
performance. Tanlter v. HmalJ, 6 Sim, 633 ; 
3 Idyl. (.Sc Gi-. 03 ; 5 ,L. J., (Jh. 321. 

If a person nor originally a party to an agree- 
ment, acts under it, and ])i‘ofesses to render 
accouiits and make payments according to its 
provisions, a bill for the performance of it may 
be niaintaine<l against him, even ■ though the 
Y agreement stipulated that it was not t# 

' - extend to create an}’’ demand against hinti 

Ctk'h'U Y, 117/. 3 L. J. (O.8.) Ch. 6. 

Speeitle performance decreed at the instanee 
of a person entitle<l to the benefit of an agree- 
ment, though not a party to it. Mookv,JCni?ieai\ 

3 Swansl. 417; lU B. B. 251, 

Party to Antecedent Agreement.] — Although 
a person claiming land by title painmoiint i.s not 
a proper partj'’ tet a suit for sjieciiic performance, 
a person who, by virtue of an antecedent agree- 
wth the vendor, claims to be interested in 
an agree- the ])urchaye-moiKy5 is a proper party to a suit 
must be by the purchaser to have the riedit to the ]>ur- 
proved chase-money ascertained, and for speciii<* per- 
^itarnmn, fomiance against the vendor. ]]>d JHdkmd 
Ml/. V. 1 H, ck M. 173. 

StiioBy yJif « S5b-Coatraet.]-IS. agreed to sell ii,-o- 
ot XS pcrtyto \\.,yh.7. before tlie eompletio.! of the 

Mhd Y eolitrneted to sell a portiem of the 

, * property to P, >SiihsequentIy P. iiled a bill 

] ■■ against B. and AP,. praying ior the specilic per- 

. written ihcu'eemenc Held, that 

deuce of ^ h> the suit, Peuioirk w Buhnan. 

/efakh, 6 Pyl ; 21 L. T. 028 ; 18 AV. K. 179. 

^ A party claiming an interest in a purchase by 
virtiUi contract as having been mitered into 
itmct of on h iH behalf, is a proper party to a suit bv the 
J proved, vendor for the specilic perforrnkiiee of the^con- 
tmet ; ^ C-iiitdwirk T. 21afleu., 9 Hare, 188 ; 21 


Pleading.] —All allegation in a bill by a pur- 
eh.a-(;r for specilic performance, that "he was 
inhu-med by his agent that a written agreement 
was executed, frj lowed by state ments Veferrins' 
to the agreement as actually made, is a suthcienl 
allegation of the execution of a written contract, 
/Av/rd V. Millet/. 38 L. J., Vh. 718 : L. E. 4 (Ji. 
518 ; 21 L. T. 68 ; 17 AP, B. 750. 

A bill liy a vendor for specihe pc ” 
a contiact to .sell, stating or shewing by .w.*. . 

able inference that the vendor cannot give a I 
valid conveyance, is demuiTable : otherwise, I 
wiiere the aliegat tons only disclose ditHciiiries in j 
the mode <>}: conveyance.'’ Mmufort (i>//Z'/) v. 
Ghjith. 3 Sin. <4. 213. 

Bill 1)5' a vendee for specific })erformance, 
insisting that the vendors couhl not 'make a good 
title, dismissed with costs. Shohoti v. Ifa/viy- 
looi'th^ 2 Swaust. 3(15 ; 19 B. B. 86, 

Signature.]— If bill for specilic p 
of agreement state that agreement i 
signature will be presumed. Mht 
1 Sim. (k S. 543 ; 2 3.. J, (o.s.) Ch. 80. 

Where the want of signature to an agreement 
for the sale of lands clearly appears oirthe bill, 
tlie objection may be taken atlvantage of by 
general demurrei-, but the statements" of this 
bill not being inconsistent with a signature by 
the party to be charged, and containing allesui- 
timis of part performance, a genend demurrei- 
thereto was overruled. Midd \\ Ilxitrhmmiul, 
Beav. 599 ; 3 Jiu-. 792. 


t ^ ’ 1 ‘ 
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the Yciidor. Ai) objection taken hy the vendor, without the consent ot* his landlr)rd. The eon- 
on the gTound that the })laiut iff could not sup- tract provided an apportionment of rent: — 
port his bill, unlesh^tbe joi!it pui’chascr joined , Hehh that the company eonld ind ro.-ist speeihe 
him as a co-plaintitf therein, was overmleth | performance, because the lessor was nut a part \' 
Marilu'cfh v. ]() j^. Ch. 367. And see ; to such apportionment. Slipper v. ToffruhffNi 

lloniiihij V. Bird, infra, coi. 1803. \ aml TIampdeatl JunHiat) Ihp, 36 L. J.. Ch. 841 : 

Tenant.J—A. agreed io sell to lb a piece of | 

him liii the oocupiit ion of his tenant, and 10 buy i Beneficiary.]— -Cpion a hill for the speoitie 
lip the tenant s interest, lb having entered on , iierforiiiance of a covenant with A. for thu 
The laiul before pavincnt of his purchase-inonev. I benelit of D.. A. must be a lairtv. iookr v. 
A. and his tenant served him with notices not to Coahe, 2 Verm 36. 

trespass, and afterwards A. filed a bill against lb 

for a speoitic j>erfoj'mance, and to restrain, the Trustees,] — Xiia bill to compel perforinanee of 
tiespass: — Held, that the tenant was not a covenant to surrender copylndd estate to A. in 

ne<-essar 7 pa)*ty to the suit. Ili>hrrt,s-oft v. dnist for othei's. A. must be a part)'. Bope v. 

G. d’. Up., 10 bim. 314 ; 1 Eaiiw, Cas. ■l.'vU ; 1) h. J., Burrp, 2 a, A. \V. 53S, 

Ch. 17. ' Where trustees sell piopcrty with depreciatury 

conditions which render tlie sale liable to be 
Owner of Inheritance,] — ^AVhether the tovner impeached by the cestuis que tnistent. the 
of the iuiieritaTicc is a necessary party to a suit, trustees cannot maintain an action fur specific 
against tenant for life, for specific jierhirnmnce performance agninst the purcliasers. \\ 

of an agreement for a lease foi’ lii’es rcneivable Blood, 49 L. T. 670 : 32 W, 11. 197. 

for ever, qiuere. LoLorp v. Buffer'oi. 1 .hr. Eq. 11. ' t .c m ^ . 

./ u/ i Breach of Trust] —An agreement by 

“ Claim for speoifie porfomance of an asrree- a will to gnmt an imderleasc of tiich- 

ment bv a railway corniiatiy to pui'oha.sc laiiil .s property, is puainti Ifioio uieoiisistoiit 

from tnistees Held, that persons benelieially 

interested in the laud weve not necessary partici circumstances to justity the agreeuient, l,m the 
to the suit. PotUv.ninmf^JIamiJDoch S-Jltv., gnsidcrati.m ot 

l,“j Jur. 1004 those circinnsfances lu a suit tor si’»ecih,e per- 

formance between the trustees and the under- 
Corporation.]— Tenant for life, who is rest licted ' lessee, the cestuis que trustenr not being parties 
bv the iristriunent under which lie holds from I Bram v. Jaahwn, 8 Sim. 217; 6 L. J.. 
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an extended term in the name of a trustee for Peksoxal Eepeesextatives. 

the separate use of the lessee’s wife. The under- 2)eath of YeMor, ]_A Tcnclor of a real estate 

leasees hied a bill agaiiist the lessee^ his wife, Itefore completion, intestate as to his real 

ami her trustee charging that tlie extended estate '.-Held, that the legal personal repre- 
lease had been taken in a trustee s name, m order sentatives of the vendor might maintain a bill 
to defeat their rights under the lessees covenant, the vemlors heir and the purchaser for 

and praying that the wife and her trustee might s])ccific performance hod del y. Pu()h, 
foe decreed to grant aiumde^ the plaintiff . \o Jur. (x.s.) 5B-i : 10 L. T, 446 ; 12 

for the extended term: — Held, that the action . 

failed, as the suit was virtually one for spechic p,, the personal representative of a 

peifoimance against pei'sons who were not estate for specific performance 

parties to the original covenant or contract to ^hc contract, the real representative of 

renew the undei lease. Lnmletj v. *.8 vendor is a necessarv party. iloherU v* 

L. 1. 608 ; 21 W. ll, 494-LJJ, Marvhaof, 1 Ph, 370 ; 1 Hare, 547 ; 13 L. J., Cb. 

Jioint Vendors.] — Five persons contracted to 

sell an estate in daiid, and a formal agreement Death of Purchaser.] — A bill for speciSo 
was prepared, but More execution it was dis- performauce of a contract for the sale of real 
covered that the entirety belonged to four only ; esrare was brought against the heir of a puv- 
and accordingly it was verbally agi^ed that the chaser, alleging that he in his ancestors lifetime 
fifth shouhl not be retiuireil to execute. The took upon himself the contract. To this suit the 
agreement was executed by the four only as mlrainistrairix of the purchaser was made a 
vendors an<l by the purchaser, but as no altera- defeiulant, and upon her death the suit was 
tion was made in the boily of the agreement it revived against the grantee of limited letters of 
still purported to be an agreement by the five administration, de bonis non of the purchaser, 
to sell and convey Held, that the four who the plaintiff nor seeking any general adminis- 
Cxecuted could not maintain a biH for specific tration : qumre, whether such grantee was a 
performance against the purchaser. liurmht^ v. proper and sufficient party to the revived suit : 
JBird^ 38 L, J., Cii. 244 ; 17 W* B. 367. or -whethei' the general personal representative of 

Husband and wofe may maintain a suit for the purchaser ougiit to have been made a party, 
specific performance of an agreement by them Gira v. % 1. k C. €. C. 130 ; 12 L. 3., Ck 
with a third party,, for the sale to him of l.o6: 7 Jur. 461. 

lands whereof^ the husband is seised in, right . Where the purchaser dies before completion, 
of the wife. 1' Jr. Ch. R. his real and pei'sonal representatives arc neces- 

706* sary parties, unless not interested in tiie subjeot- 

' '■ ■■ matter. B, 61^ 6 Jur. 385. 

lessees, J^Wbero thr^e joint lessees of 

a|:reed w|th M*,'Opote the expiration of , — ^ ' Infant Devisees. for specific per- 
a subsisting to make a fresh ■grant to him, formauce of contract to purchase freehold ; , 
$a»d->htfl?TOjut0 a boud for pesfformaiice'of .the defendant ha<I paid several large sums on. 
agreement; one of the lessors afterwards con- account of the purchase-money, and a con- 
vjftti l|is 'sabjeet tp ■ the,a|repment, sidembfe portion was still due. He died when cause 

.4fe4 leaving', the 'plaintiff his was at iasue, leaving real and personal estate to 
i pehdfeg’ a suit' _ Against him, , Infant children. Plamtiffsrevivedagamstexecii** 
wmis' unaWe "fe make the , fom only:— Held, that infant devisees were 
wjhieb seyei^l actfeim'. bn_ the bond necessary parties. Suit ordered to siand over 
the 'plamtlff- and; the to' 'amend, la that respect, by supplemental biE, 
.consolidation' was . Tmnsr'‘Md v. $ Frice^ 130. ; 

’;td w‘. event' of: .one ' ' ' . ’ 

that' 'M;, being a party ,to the’ Bfeir of Devisor.]— Bill by devisees in trust to 
^uf^on ' as against him ’befeg [sell for speciid perforifiance of ,an agreement to 
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purchase, that the^ heir of the devisor is not a j be parties to each other’s assignment: — Held^ 
party to r]ic suit, is not matter of exce])t{on to j that the purchaser of lot 2 u*as uot- a ncees'^ary 
the report in favour of the title. Wakrman v, j party to a suit, for speeitie pertVtrmance atrainsr. 


Jlutlaud QBulie'). Ves. 234. 
Al^D PUilCHASEE. 


ie. U aknnnn v, j party to a suit for speeitlo* performance against 
Mee j the purchaser of lot 1. Piitet\wn. v. Lom^ 5 Peav. 

I ISO. 


3. .Dpeiivative Furciiasi^es. Building Society.]— The plaintiff sold 

« T "T . 7 , . some land to a building society, retaining an e(|uit- 

In General.^ Qiimre. m what cases successive mortgage on it for the purchnsu-money. The 
puT'ciiasers are properly iRRde parties to a suit, tor ami sold in hats to the members : 

specthc ]>erformance. AAthorpe v. Ilohjate^ 1 — Held, that the plaintiff could not maintain a 
‘ n n .vvf ’ ^ sfaiecl 1 against the jiurcbasers <tf some of the lots to 

Coil. o. O. li.i. n. et seq. recover his debt, in the absence of the purchasers 

^ A party claiming an interest as a sub-purchaser Qj|i other lots. Pefe v, Ilamwanil^ 2i) Bear. 111. 
i.s not a p.roper party to a suit by the vendor 

for specific performance, semblc, ‘ (liailwich v. Building Blots — Eestrictive Covenants*] — 
Made/if 1) Flare, 188 ; 21 L. J., Gh. 873. Where an estate is vested in trustees wlif i self in 

H. contracted with J. for the purchase of a plots for building subject to restrictive covenants^ 
piece of land, and subsequently sold his bargain each purchaser has an equity against the others 
to The abstract of title was delivered. The to compel the observance of the covenants, in a 
draft conveyance was prepared and approved : — suit to enforce such an equity the trustees are 
Held, that H, and M. were not impra[jerly made necessary parties, and the remnining purchasers 
co-plaintiffs. 3Io:chaf/ InderwiekAl Juv.B^T. ought to be represented on the record. PthiP 
^ ^ V, 33 L. J., Oh. 355 : UL. T, 615; 12 

Purchaser of Part of Property.]— B. agreed to 195^ 

sell pi'Operty to WF, who before the completio.u of * * * 

the agreement, contracted to sell a portion of the Joint Power of Appointment — Infant Beneff- 
property to Subsequently F. tiled a bill ciary.J — Contractsforsaleof different parts of an 
against B. and W., praying for the specific per- estate held under the same title had been entered 
formance of his agreement, and of so much of into with different purchasers by a father and 
the agreement between B. and W. as related to son who had a joint power of appointment umler 
the property comprised in his agreement : — Held, a settlement. The son died before the convey- 
that B. was a proper party to the suit. Frnwirh \ anccs were executed. The legal estate under the 

V. JUduhUh^ Ij. li. i) Eq. 105; 21 L. T, 628 ; 18 settlement thereupon became vested in the father 

W. li. 179. for life, with the remainder in tail to an infant, 

. . ^ ^ , . . 7 i. On a bill by oneof the purehaser.sfor thepurpose 

Assignee of Jiirciaser.]- An original vendee ot having the several coutrnets carried into eifect, 

an estate is not aiiceessary pai'ty toabill against i Turner, L J., docline.1 to make a decree against 
his assignee for speoihe performance ot aii agree- 4,,^ „f t^ar form. Thu bill was 

amended by making all the purchasers co-plain- 
Bill tor speciiic pertormanco of an agreement the 

to purchase against the original veiulee ami unborn persons claiming under the 

assignee of hts contTact, dismissed as against the settlement. Hm-nreuten v. WrUjhCl W. B. 408. 
former, the plaintiff being held to have accepted ' 

the latter as purchase!. Qinere, if the bill had Alteration of Particulars of Sale,]— A bill 
been tiled against the original purchaser only. | brought by a purchaser for the speciiic peiform- 
Jioldeii Y. Umjix^ 1 Mcr, 47 ; 15 K, II. 83, j aricc of an agn‘nmciit to sell lot A. as (Icscribed 

^ ,7 a ^ -1 ry., 5 Ui thc 1)^410119x1*8 of saic, was resisted on the 

Company-Transfer to ITetv Company.]— 1 he , arrangement, to which the 

Mid-Kent_ Railway Company eutu'red into a u-iis a party, iwrr of lot A. as described, 

contract tor the purohase ci land, but did not ; and mUed to lot, B.; 
pay the purchase - money, and subsequently j the plaintiff, on aniemUng his bill, 

thereto an act of parliament wiw passed, trails- imting in issue this averment, was bound to 

ferringall the property y£ that company to the the purchasers of lot B. dcfeuduut.s to 

South Eastern Railway Company. Onbillagamst the suit. JIasm y. I'miMui. 1 Y. & C. C. C. 
both companies for the specific periormance oi 2:39 
the contract : — Held, the bouth Eastern Ilailway ' ’ ’ * . 

xvas a ju’oper pai’ty. Mackf'i* v. 3Iid*Kejit llxj. Mistake in Parcels.] — Where on a sale in lots, 
and 8. M. liy,, 11 Jur. (3sqs.) 034 : 12 L. T. 699,' H., the purchaser of lot 6, obtained from the 

vexulor a portion of the property comprised in 
Cross Bill by Sub-Purobaser,] — Vendors, to their 5^ and the purchaser of lot 5 brought an action- 

bill against pin-chaser for s])eciiic performance of, and it was held that he was entitled to an assign- 
or for rescinding the agi-eement, made a sub- of that portion wrongly assigned to H. 

purchaser a defendant ; and the sub-purchaser Held, also that the vendor was not n proper party 
afterwards hied a bill against his x^endor for tathe&uit. v. ///to, 2 He H, & J. 110 ; 2T 

specific performance of his agreement, and made x». 3.,- Oh. 534 ; 4 Jur. (N.S.) 1166 : 6 W. E. 217. 
the original vendors defendants, A demurrer by ' ’ 

the original vendors to the sub-purchaser’s' bill -rxTr^r-r-n-r'nc^ AT,rr«, a 

■was overruled, on the giound that they had IHQHIElBfe AIsH ACOOUNIb. 

made him a defendant to their bill. Jsmwioh v. AocoTXnt.}<--r'Bilt for speciiic performance against 
Mulman, supra, . - i In possession, and an account being aoces- 




*, 









made him a defendant to their Dili. Manwioii v. AocoTXiLt.]>--r'Bilf forspeciiic performance against 

supra.. . , _ -wendoF'in'posilessionj and an account being noces-^ . 

\ 4. bAbK w Hoas*. , day for ^ 

’ Wb Bouses' unto ote l^euee*]^XWo honse%' ilte5^bh»4nobey> otherwise ^ th|e , bid, to be ^ 
held; under ode lease, were ’sold in sepnrMe let#/ those deleiMlant#, with c^osts* ' 

and it 'Wte 0.0*396* ^ ^ 

' I,. ^ 

o' A A, j A “F-r 1' 7 , r*’ '***,'"' I I I.'*" ' ^ ' 
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aliegaiion luri'ie*! out correct, niicl, though n good ; 
title was hrsi siiewu in the master's office, the • 
decree was made without costs. Sldehotham v. j 
Ban^htfjtOiK 5 Beav. 2i)l, i 

Production of Documents.] — Specitie perform- ; 
a nee without costs, tiie suit biffiig occasioued hy ; 
the refusal of the yoi'Klor to produce documents j 
hisisfed oil the jiiirehascr, scune of which were | 
neeessarv and others not. Xricall \\ Smitli, I i 
.r. kWrimx 21 it. B. 104, ' i 

Dnuecessary Expenses.] — ^AVhere the plaintift’l 
(vendor) lias shewn a good title, bat has been j 
the means of great expense being iuciirre.1 at 1 
chambers, the court will give him his co.>ts up to j 
the liearing only, (hold v. White. 2 Eq. K. | 

not). ' j 

Vendor’s Error,] — No costs given against the 
purchaser ,wlio had failed in his objections, the 
error having occurred in the vendor’s deed, 
Leeoij V. Mofjford, 2 Jiir. (N.S.) 1084 ; 4 AV. 11, 
80.3 . 

Title how shewn.] — purchaser was ordered 
to pay all the costs, though a good title was not ! 
shewn until after the institution of the suit by 
the production of a tleclaration which was not 
the cause of dispute, and had not been previously 
required. Brid(}i‘^ v-. Lantjnmn.. 24 Beav. 27. 

Where the plaintiff, the vendor, .shewed a good i 
title from, the time of producing certain evidence 
-of which the defendant knew, but it had formed 
the subject of dispute between him and the 
vendor Held, that the plaintiff was entitled to 
the costs of the suit. 2h)iro v. Taijior. 3 Mac. <!i: (>. 
713 ; 21 L. J., Oh. r>25. Affirming 8 Plare, 51. 

In a suit by a vendor, the costs will be thrown i 
upon the purchaser, though the master reports j 
that a goo<l title w'as not shewn till after the j 
filing of the bill, on the ground that certain evi- j 
dence had not been previously furnished, ^ which j 
the vendor had offered to produce, but which had j 
not been aetualiy produced, before the institution | 
•of the suit, ill consequence of the pure ha.ser insist- ; 
ing u})on other unsubstantial objections. Lomj v, [ 
Ciliicr, 4 Buss. 2<>lh ^ I 

Specific ])erformance decreed with costs in a ; 
case when the defendant, objecting ttqtitie, had j 
been served with notice of a prior <lecision in a | 
different cause in favour of the same title. Mlftcoe 
v» WiJk^. 3 Mer. 453. j 


the will as he should be advised. The veir lor ihen 
instituted asiiit against the heir, which resiilte.l fu 
the will being established. IBe Lord Charicffilor 
(Xjord Truro) thereupon cimfirnicd the decree for 
sj)ecific performamx*. and directed the parciuHm* 
to [>ay inierest from the time wimn uudci’ liie 
contract the sale oimiit to have i'lecii complefed, 
and also to pay the costs of the siiitsuh-e piently 
to the hearing, when tlie reference as to i iih' was 
directed. Grove \\ Ihi,d(ird, 1 i)e tL Al. A H. iU). 

Thu judgment of Lord Corteidiani in this t.nse 
(2 Ph. 311)) t>bserved iiijoii. Ih. 

In a suit for specific juirfo nuance, a purchaser, 
who set up a defence which prevented theplain- 
litf obtaining, on motion, a nference* as to title, 
and failed in establishing it, was ordered t(» pay 
the costs u]> to, and inclusive of the liennne'. 
Jlifde V, JJfilliftVfiij. 4 Beav. dOtJ ; 3 Jur. IIT. 

In a suit fur siiecitic performance, whei*e an 
objection to the contract had been uverniled at 
the hearing. ,and the defendant had afterwards 
raised an objection to the title in the master’s 
office, and that objection was eleareil up, the court 
ordered that the costs after the decree should bo 
paid by tlie defendant, but that up to the decree 
on the'hearing there should be no co.srs on either 
side. V. 13 L. J., 10 

Jur. 1027. And see Wright v. Howard, infra, 
col. 1875, 

No Title shewn.]— Where a master’s report is 
against the title, a vendor’s bill may noiv be dis- 
missed witli costs upon motion. Bennett College 
V. Carey., 3 Bro. C. C. 3ii0. 8. lb. B '’altern v. Bg/na 
13 Yes," 351. 

' Vendor not making a good title ordered to jia}'' 
costs, though he was only a trustee to sell, 
Bdimtrdn v, Jfarreg, tL Cooper, 40. 

A purchaser having unsuccessfully objected, no 
costs were given on either sale on a hill hir specific 
performance b 5 ^ vendor, who had not made out 
his title, Weddall v. Xijeon, 17 Beav. 130; 22 
L. 5., Ch. 030 ; 17 Jur. 342 : 1 W. E. 250. 

Where it appears on the face of a bill for a 
specific performance, that the plainl iff could not 
convey, according to the agreement, without the 
direction of the court, lie will not have the costs 
up to the hearing ; but if the defendant insists on 
imiuiries into tiio title, and fails in them, the 
plaintiff’s costs incurred in these inquiries, ami at 
the hearing on further directions, must be paid 
by the defendant. Allen v. Currie, I L. J. (o.s.) (Ah. 
135. 


■ffimecesBary Ohjections,]— If purchaser nuihes ; DouhtfuL]— Where in a suit by a vendor 

frivolous objectiouvs to title, he pays costs, but nqt master reported in favour of the title, but the 
otlierwisc. Thorgw v. Freer, 4 Madd. 433. And exception taken by the purchaser, 

see LIteh field v. Brown, 23 L, J., Ch. 173. ^ ^ deemed the title doubtful, an order was made, 

If a de’fomlant ipiestions the title of a plaintia tP 5 ;.missing the bill without costs, but neither 
and fails, and by that course puts the plaintiff to nor disallowing the exceq>tion. Willeo;e 

any costs, such dcfemlant should pay so niueh of Bellaem, Turn. & B. 431. 

The costs as has been occasioneil by theobjectiorn Purchaser brought into court on a doubtful 
Joneo V. MorralJ, 2 Bim. (K.s.) 254 ; 21 L. J., Oh. ought tO be discharged with costs. Blossev. 
330. , . Clwninorrh, 3 Bligh, 32. 

On a sale by trustee of a will open to suspiciori, a cloubtful case of title, where the doubt is 
the title was approved, but before completion the ojxly ‘Xemoved at the hearing by an act of the 
heir-at-law brought an action to upset the will, the ‘plain tiffs must pay the fiefendantA 

The jiurchaser refused to complete, and an action costi’ ' y. Wmigh, 9 L. J., Ch, 31 ; 4 Juiv 

for Specific performance was begun. The actioiL . ’V/' 

by the heir failed, and therntphn a reference td • , • • ^ ■ 

. J . t s 11 ’'Tj "hio* hv purchaser ' 


in favour of the title, a ilecree was made for 
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expenses of a suit to carry the contract into 
ctfect, JBarlter v, TenaMe^^ 3+ L* J., Ch. 420 ; 
11 Jur. (X.S.) -hSO ; 12 L. T. 796 ; 13 W. B. 803. 

A tcikIop (lied intestate, and it became neces- 
sary to file a bid to make his infant heir a trustee : 
— Held, that each party must bear his own costs. 
Scott V. Scott, 8 L. T. 450 : 11 W. B. 700. 

I)istinction in this respect between suits 
rendcT’cd necessary by the Yolimtary act of the 
deceased, and those caused by the mere act of 
God, as whore the deceased has died intestate, 
leaving an infant heir. I/j. 

The heir-at-law' of a vendor, who refused to 
convey to the purchaser an estate sold by his 
ancestor, was ordered to pay costs of a suit to 
compel him. Ihddcl v. Pufj'li, 33 Beav. 489 ; 10 
Jur. (X.S.) 534 ; 10 L.T. 440 12 W. 11. 782. 

After decree in a suit for s}Kiciiic performance 
against the infant heir of the vendor, a petition 
must be presented under 11 Geo. 4 & 1 Will. 

4, c. 00, for an order that the infant may convey 
to the' purchaser. The costs of the suit were 
ordered to be paid out of the purchase-money. 
Pcj/thandi v. Mimcrd, 0 Sim. 9. 

Insanity of Vendor.] — ^Where, by reason of one 
of several vendors becoming of unsound mind 
before the purchase-money is paid, a suit for 
specific performances becomes necessary, no costs 
of the suit will be given on either side. Crc.s,s-widl 
V, 31 L. j., Ch. 237 ; 8 Jnr. (y.s.) 208 ; 

10 W. H. 121. 

.On a claim by vendor for specific performance 
by purchaser found by inquisition to have been 
lunatic at the time of the contract, the court 
declared the contract to have been null and void, 
and ordered the residue of the deposit, after de- 
ducting the vendor’vS costs, charges, and expenses, 
to be repaid to the committee of the lunatic’s 
estate. v. Peauen, 22 L. J., Ch. 038; 17 

Jur. 36,9. 

Offer by Party.] — Interpretation of a subse- 
quent corresponclence, in reference to the original 
contract. The agreement is not impaired nor 
altered by ]>roposals wdiich the pmrehaser makes 
subsequently, with a view to an amicable arrange- 
ment. Buell proposals may have an influence on 
costs. Biimiimf v, Bnmiing, 1 L. J. (o.s.) Ch. 
56. 

Where the court has declared, in a suit by a 
vendor, against his contention on a matter of 
conveyance, that being the substantial groiuid 
of the" litigation, the vendor must pay the costs. 
It is the duty of the vendor plaiiitifl: who has a 
defective title, when the objection is removed, | 
to offer the purchaser the costs up to that time, j 
and to give him a conveyance. Freer v. Ilemm, 
2 hhp B. 13 ; 23 L. Oh. 338— L.JJ._ 

Property was ])ut up for sale, ami in. the par- 
ticular advertised was described as being an 
absokiTc reversion in a freehold estate, falling 
into possession on the death of a lady in her 
seventieth year ; and by the conditions of sale, 
which were rearl for the first dime at the auction 
previously to the commencement of the biddings, 
the property was stated to be sold subject to two 
mortgages, and the purchaser’s solicitor paid the 
deposit on his behalf after having read the con- 
ditions. The purchaser was deaf,. and did not 
understand that he was buying only an equity 
of redemption in the property: — Held, that 
though • in an ordinary case, as the purchaser’s^ 
carelessness had contributed to, the mistake, he' 
w'ouid not have been entitled tO' the costs of the 

) , ,1 V FVp; P-'; 
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suit, he might have them, having, pi’eviously to 
the commencement of the suit, ofiered, on condi- 
tion of having the contract rescinded and the 
deposit returned, to pay the costs of tlie sale. 
Torrance Y. Bolton. 42 *L. J., Ch. 177: L. IL 8 
Gh. 118 ; 27 L. T. 738 : 21 \V'. B, 134, 

Lis Pendens.] — A purchaser refusc'd to 

complete, on the grounds that thfj original title 
Ovas at least doubtful, and that lis pcndetis w'ies 
a charge on the property. The lis pendens w’as 
afterwards decided to form no cluuge on the 
property ; after wdnch the vendor oifered to stay 
all further proceedings if the purchaser would 
complete his contract and pay the costs up to the 
time of the oiler ; — Held, that the vendor was 
entitled to a decree for specific perfornuince, and 
costs up to and inchisive of the hearing. Bull v. 

9 Jur. (X.S.) 954; 8 L. T. 716: II 

W. E. S6(;. 

Supplemental Bill filed Pendente Lite,] — • 
Purchaser pem'lente lite, on filing supplemeiital 
hill, is liable to all costs from beginning of suit. 
Anon., 1 Atk. 89. 

Sale by Trustees.] — A trust to sell with aU‘ 
convenient expedition, and within five years : — 
Held, to authorise a sale after the live years. 
Costs of specific performance not given. Pearce 
V. Gardner, 10 Hare, 287 ; I H. 98. 

Devisees in trust for sale contract to sell in the 
ordinary form ; an abstract of title is delivered, 
when the coiinscd for the purchaser advises him 
to claim indemiuty against covenants not to 
build, tkc., not set out in the contract but con- 
tained in the testator’s purchase deed. A draft 
conveyance tendered, when the vendors insert a 
proviso embodying the covenants in the convey- 
ance, and the purchaser objects to execute it in 
that form : — Held, that the disclosure of the 
covenants on the draft conveyance brought the 
contract dowux to that date, and the purchaser 
had the option to rescind or give the covenants. 
Claim dismissed wdthout costs. Buhoj v. liajgn, 

3 ‘Eq. li. 510 ; 24 D. J., Ch. 495 ; 1 Jur. (N.S.) 
200 ; 3 W. E. 306. 

A trustee having power to sell land in order to 
' raise 600/. and the expenses, put it up to sale in 
tw’o lots,, and sold tlie first for 600/., and the 
second for 510/.: — Held, that the sale of the 
second lot was not improper, and that the pur- 
chasers must pay the costs of a suit for specific 
performance brought against thmn by the trastee, 
Thonauv, Totemeni, ifiJur. 736. 

Upon a bill for specific perlorraance, the court 
thought that' it would press too severely on the 
' defendants, wdio were mete traatecH, to make a 
decree.* The court held that, in dismissing the 
bill, it had no authority to give the plaintifi: his 
costs. Wedgmooil v. Adams, 8 Beav. 103. 

Bill -being dismissed, without costs as a hard 
case,r 'parties made- trustees without their know- 
ledge; and as such being, necessary parties to the 
’ bill, cannot have costs against plaintifi, but left 
' to their" remedy against their principal. Brodie 

^ refusing to Oonvey.] — A' bill for a 
■‘hpe^ilSc'P^hfqrmiance ,of;an /agreement wsis made 
ti^fcee' refusing to Join la -the con* 
7V)eyaneeA7T%e',qouit being of^otiinion that the 
. trhsMeh ought M pay' 'all costa of the suit, the. 

V plaintifi should pay the 

other, defendants (although hb . 
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«u^e. Zverev \-. LoAim, 8 Mer. 429. 
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possession on a certain day 
^ iii> j-o tJiat (lay being de 
The vendors refu^ied to 
rent wliieh h.ad accrued i 
[uarter day and the date 
^ ^ -Hel(l that the vendors 
'pecific ]>eifoi-maiiee. subject i 
, , /"*niftfter's rent : but that as 
co.ds.in such , Innl ivtusud to accede to inexp 
^uiich had b(‘en proposed for adji 
v * . , , there >haiild be no order as t< 

whose riiterest ! V, ZV/avc/o n Jar C\ ^ 78 . la i 
ilowet tha,t she , \r. II 25. ^ ^ ^ ^ 

The wife .refused to ■ 

purchaser was entitled to ' Terms not expressed in Contra 
..a compensation, and that : premises to V. upon a contract wn*i 
deprive the purchasei* of aiul 
hleration. WihoM \\ to Wh ; 

ultimately 

In a suit for specific like elmrge 
iieiethe iuirchascr insisted that 

he was decreed 

c contract on a, good title being 
I pay t he cost s of the suit up to 

V. J, »,. » .u„„, 

nsei’, who had altocmther denied the dlnm occasioned by the def 

vigi,. toa .iK-cmc perfoi-rnance. «ayte of Frauds « 

pi.aytl)«c,x.t.olSisiut.insL-intvabvth;u'em^^^^^ '■ - ^1^11 & 'j 

tor that purpose, down to the hearing, aithou‘di ' 

^injilly completed until after the ' Purchase of Advowsoa 1— .PqvHr i i 

2f/ Beav. 5 ^ ^•^^vW/ow. SkarjK life ot veiuioi- to enforceeontract. and'foJ'a^J 

_To a biil by a veador for the .pecific pvrform- cnH.'le.t^ at'aLhfirbie’lsJoAo m.Sl'nf’ 
t the sale (d' proper! occur In the meanwhiki thouldk 

1.. 3*,: 

Did V. Catfg, « L. J., Ch. 

Sale of Copyholds. ]_Bm to have o.vooution of 
i.> answer, besides insist- <y">'ia‘''^ior the sale of simie cupvbold laiuls to 
I «!' « ari'l to compel the lord of the manor to 

into the <!ofttract bv . I'buiitif in foe. acoordimr to the a.mf 

unsreprosentation, .and that defence is which wiis (lecreial ■ Imt'Wot.n'hr®' 

!r:i‘ t^a“^ ^ Suy'L AS't i'lf, SF 

V. Jfd/er, supra, col. It<70. Shares.]_Whoro the register^ 

ii U J„ Ch. 161j 0 Jp,f. 14k ' ’ , 
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1877 SPECIFIC PEEPOEMANCE— PraciiVe. . 1878 

— Hold, that die lessors solicitor ^\'as bound to When in a suit against a vendor for spcciiic 
' [)rei>a]'e a proper lease, and the lessor was ordered performance of a contract the refusal t(» cum- 
to pay The costs of the suit, and of the dispute plele arose from a claim made by the <lefendaiir 
■occasioned by lum. v. Su.rortj^ 20 L. T. T. under a prior contract, but which claim 1'. 

7Tf. was held to have abandoned in favmii’ of the 

The dei‘en<l:ints solicitors, two days before a piaintiH, a, decree wns made with ctists apaiust 
•bill for specific performance was filed, but while both defendants, but with a deedaration that as 
rhe bill was in course of being printed, wrote to between the defendants { he costs should be bc.nie 
tli(‘ plaintiff's solicitor, to propose an early day by T. Wthan v. Tkommn^ 44 L. J., CIn 527 : 
for completing the purchase, and the plaintitFs L. R. 20 Kq. 744 ; 2dW. R. 741. 

■solieltoi', on the veiy <lay on which tlie bill was 

hied, wrote toaceept tlie ap])oiutmcnt, blit after- Contract nncertam,] In the absence ot 
wards claime<l the costs of the suit, which the j ^^P^'cial circumstances, a court of equity will not 
aefendants refused to pay :~~Held, that the i enforce specific performance of a contract for 
plaintiff must pay the costs of the suit. ChpHn" purchase of land which is silent as to the 

V. 11 Ij. T. 09!) ; IB W. II. of “ocoss to it, wlieii it U vctisoiiably 

333 ^ ‘ ' uncertain whether an.y means of entering on tlie 

land at all times can be conferred <m the pur- 
Misrepreseutation.J — The vendors liaving by chaser. A bill for specific perforiuanee was dh- 
their misrepresentations occasioned the suit, missed with a fixed amount of costs. JJpuhp v. 
'were oi'dcj’ed to pay all .the costs. JInrrhou v. 8 He G, M. & G. 774 ; 26 L. 4,, Ch. 459 ; 

Coxypart, 2 Cox, 319. 8 Jur. (KS.) 027 ; 5 W. K, 430. 

' ' Bv a contract T. agreed to sell an estate to a 

Fraud.]— A. and B. Inudiig entered into a purchaser with the ' following reservation; T. 
verbal treaty for the }uirchaseof certain premises “reserves the necessary huid for niakiriu' a rail- 
belonging to A., and not being able to agree as way through the estate to. P. Held, orf suit for 
to the amount i)f the purchase-money, xV. agreed specific performance by the purchaser, that the 
to take a certain sum. from B. for the .])re- contract was too uncertain for the court to make 
mises. .During the period of this negotiation a decree for specific performance of it, ami the 
bet-ween A. and B., A. entered into a contract bill was dismissed with co,sts. .P/v/m? v. 
with D.i'or the sale of the same premises, and 44 L. J., Ch. 492 ; L. li 20 Eq. 492; 23 W. li. 773. 
although notice of the agreement between A. 

and B. was given to I)., actually conveyed the | Where Specific Performance impossihle.] — 
premises to ".D. Held, that 1). having had On a bill f<.)r a specific }>erformance of an ngree- 
notice of the agreement between A. and B., the ment^for the sale of a house, the plaintiff made 
conveyance to him must be considered fraud u- out his case ; but it appeared that the defendant 
lent, iind should be delivered up to he cancelled, had actually sold the house to anotlicr person 
a-nd that the conduct of xl. having been very for a valuable consideration, Tlie court directed 
fraudulent, the costs of B. should "in the first the master to inquire w'hat damages the plaintiff 
place be paid, out of tlie funds lodged by him in had sustained by the non-performance of the 
the hands of C. Iu-/d v. Jhlrnul 1 Dr. 5VaL agreement, and that such damages, together with 
37. the costs of the suit, should be })aid by defen- 

dant. IJpntony. Skteart, 1 Cox, 258. 

Costs of Appeal.]— A bill for specific perform- vSemble, where a decree has been made for 
mice was dismissed with costs in the court below, specific performance, and nn objection is sub- 
Ou ajipeai, the defendant, whose liar.sh and sequently raised for the first time, wliich the 
uimeasonabie conduct had made the suit neces- court cannot get over, the proper course is to 
sary, was ordered to pay the Tvhole costs, includ- dismiss the? bill without costs. Jpnl-innw Gtwu, 
ing the costs of the appeal. JJllh, v. Lefflt, 3 28 h. J., Oh. 820 ; 5 4ur, (n.s.) 304 ; 7 li, 304. 
DeG. &:J. 204. 

In a suit by the purchasers of certain mines Bankruptcy of Vendor.]— ‘Where there was a 
to set askle'a sale, a decree with costs was suflicient part performance to take a parol con- 
made in favour of the plaintiffs. Tlie House tract for sale out of the Statute of Frauds, and 
of Lords reversed the decree, and remitted the purchaser became bankrupt Held, that 
the cause to the court below. The court the vendor, wishing to have eficHd given to his 
directed the costs to be reiiaid to ihe ilefen- lien for unpaid piirohase-money, was entitled to 
dants, but without interest. SmaU. JU- have his costs out of the estate sold. Omjwr, Ex 
wood, 3 y. & C. 105 : 8 L. J.. Ex. Eq. 67. 2 )arti‘„ Taijlor, Iu> re, 3 Mont. D. k, D. 717. 

A vendor resisted a bill for specific tierfor- 
Costs at Law.] — A defendant demurred to a mance. He became bankrupt, ami his assignee 
bill for vspeciftc jierformauce, and his demurrer afterwards continued the resistance, but failetl 
was overruled. He then asked fora case to be at, the hearing; — Held, that the as.signee must 
sent to a court of law, which was granted, and pay the plaintiffs .costs of -suit incurred subse- 
the opinion of the judges was against him. ipientlyvto the^bankmjitcy. Foxwelly.Greato- 
IJltiittatelf, however, the bill was dismissed with ' 33 Beav, 345* . ‘'y d; ' ; ' . 

costs: — Hehl that the defendant was entitled to „ ' . . ^ i 

his costs at law as tvcdl as in eipiity. Forhen v. Covenant to Benew.] A landlord who docs 
Pmcodli, 12 Sim. o2S ; 13 L. J., Cli. 46 ; 7 Jut. not Uijigiottsly .bppose a covonaut for renewal 

shall- be entitled to his costs. Doneniile v. 

' , 

Whole a third person' lB7y -p/ ,■"• '''''‘y ■* 

occific peiformance for A tenant having by his conduct made Ids title 


Third Barty 01aim.]— Whole a third person lB7y f 
not a party to a suit for specific peiformance for A tenant havmg by hi 
a contract of sale, made a claim independently of to a’yi^ehewal' dbnbtfili, 
vendor ami ^ purchaser,’ the phi' was ''disDited a_. 
without costs. llemlUne v, H. 


renewal' doubtful, and thereby renderitig . . ; T ' 

'was,;Ah' ^ a ' '' i 

all the ' ^ 

} V. 2' VT r-fp' 
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of the. terms of an agreement 
that the contract shonW be void if the piir- 
chasei'V conriscl slionlcl be of opinion that a 
murkctjible title conM not be made good. The 
crtunsenHiing of that opinion, a bill by the par- 
c) layer fora specific performance, with a conipen- 
Sill ion, was' dismissed with costs * and. au 
applicatioujiy the plaintift' .tliat his deposit 
might, be set off against the defendant's costs, 
was retased with costs. ItViWanh'i v. JMivardji\ 

PlyjfjM V. Oldldl 

li'^Drew. 701). 

Priority of Purchaser's Costs over Mortgage ■ 
after Contract.] — A vendor brought an action i 
claiming a deciamtion that his contract for sale ' 
was at an end. The purchaser made a coiinter- 
chnm for the specific performance of the contract. 
Judgment wa.s given for Ihe defemlant, with , 
<?o.sts, on botli claim and coimrer-claim Held. ' 
thnt the defendant was entitled to deduct his : 
eo.sts from his |:mrchase-money iu priority to a : 
mortgage of the plaintiff, whose morisrage had I 
been created after the contract for sale, ]>ut j 
before the commencement of the action. ' 

V. 4V/v;n 1 :•{ Ch, I). OBli. 

Inquiry, j — By a decretal order speciiic per- : 
forinanee was decreed against a vendor: an’ 
inquiry was <lirected what damage had been ' 
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arises from tlie terms employed by the lep:islature 
it has always been held a safe means of cbllectiiH 
tlie intention to call in aid the ground and caus< 
of making the, statute and to have recourse to tin 
])reainble, which, according to Dyer, ChJ., ii 


amble may be omitted from an.y revised editioTi 
of the statutes; but the same act provitles (s. 1) 
that tlic re[)eal shall not affect r]ie operation or 
const]*uction of the stature ; ami it is tiierefore 
legitimately to be referred to as allbrding infor- 
mation of the cireumstaiiees under whieli the act 
came to be passed, and, in so far as it dii-ectlr 
throws light ipton the question, ('>f tlie bbjeet 
whicli the legislature had in view. Uamlie v. 
J)}nnh (U) L. Q. Ik 8()4 : [1897] 1 Q. Ik 579 : 7t> 
L. T. 357) ; 45 Wk ii. 359 : iil J. P. 292. 


I 3. Recitals. 

i (xeneral Effect of Eecitals.j — A clear and 
' explicit enactment is luA to be cut tlown by a 
' more limited preamble or recital ; but if the 
enactment is not explicit in itself, it may be 
explained ami cut down by the ]>reambic or 
recital. v. ('he,ster and Mol'^jliead 

1 Dr. Sni. 524 : 9 W. R. 760. 

In eonstriiiiig an act, the court is at liberty to. 
regard the state of the law at the time, and* the 
facts which the preamble or recital of the act 
prove to have been the existing circumstances at 
the time of its preparation. Aft.-Cxen. v. Ptmhs'. 
(AbrO, 1 Kay, 186 : 2 Eq. il. 566 : 2 \\k E. 14Ch 

The object of the act is to abolish the distinc- 
tion betw^eeu si)ecialty and simple contract debts, 
and the recital of the act is that that alone \b 
the object. [ must therefore read the enactment 
as corresponding with the express recital of its- 
object ; and if I find words that may be carried 


which the pi’eamble or recitals of the act of 
instrument prove to have been the existing 
circumstances at the time of its preparation. 
Atf,-C:refK V. Pinvin QAhrl). I Ivav. 186 : 2 Efp E. 
566 : 2 W. E. 140. 

Pile preamble of an act of parliament, though 
it may assist ambiguous words, cannot control a 
clear and express enactment, Lenn v. Summers-’ 
//ill 17 Yes. 508. 

Bur, ii may serve to give a definite and quali- 
fied meaiiing to indefinite and general terms. 
Emann/d v. ComfahU^ 3 Euss. 436, overruling 

A preamble, reciting the existence of outi'ages, 
and making provision against them, is admisAble 
to prove an introductory averment in an informa- 
tion for a libed, that acts of outrage had been 
committed. Prw v. Sutton, 4 M. & b. 532, 

Iliough the preamble of one act may seem 
directed against a particular evil, and tlnnigh 
another act may be passed to aid its application, 
the enactments of the second act are not neces- i 
sarily to be confined to the special purpose which 
seemed to be the })artieular object that the first 
had in view. Its own woids must be considered 
asexnlaining and detining its objects and means. 
Cophnid V. Eatkit, L. E. 5 H. L. 358 ; 21 W. E, 1. 

The preamble of an act cannot be resorted to 
in order to ascertain the intention of the act, 
unless there is an ambiguity in the enacting part. 
l/u/lor V. Oldh/tm Conpomthn, 46 L. J., Ch. 105 ; 

4 Ch. D. 395 ; 35 L. T. 696 ; 25 W, E. 178. 

Although the preamble is generally the key to 
the construction, yet it does not always open all 
the parts of it, as sometimes the legislature, 
liavinga particular mischief in view, which was 
the primary object of the statute, merely states 
that, in the preamble, and then goes on to pro- 
vide a remedy for general mischiefs of the same 
nature, but of different species, neither expressed 
in the preamble, nor perhaps then in immediate 
contemplation. 3fa?m v. Oamiuel Lolft, 783. 

To he considered as part of a whole,] — In 
construing acts, the court must take into eon- 
sideration not only the language of the preamble, 
or any particular clause, but of the whole act ; ' 
and if, in some of the enacting clauses, expressions 
are to be found of more extensive import than in 
others, or than iti the preamble,, the court will 
give effect to those more extensive expressions, 
if, upon a view of the, whole act, It appears to 
h<ave been the intention,of the legislature that 
they should have effect. . Poe dl water v, 
prmidlirtg, 7 B. & 0. 643; 1 M, & By. 690 ^ 0 
L. d. (0,B.) IC B, 162. y, yy, 

. ypEfifseot of Bepoal hy Stathti’ Baw Beyision 

' has 'beeuA^pcalc^'l by ’ 

, Act^^l892, bd' which It 4s pte** 

-s. ' M.A’' .v/ A - V, ‘ , j ’ i, t, 


not within its enacting part. Edinhurgh ami 
(xlan/j/m Ry. v. LlHUtltqotD (Ma (list rated), 3- 
Mac(|. H. L. 704. 

I'he recitals in the Disabling Statute do not 
! limit the force of the subsequent enactment tO' 
j cases in which the mischief by the alienation is- 
done to the personal interest of the successor of 
the alienor ; for it is evident from the enactment 
that the legislature intended to apply the pro- 
hibitioii to the case of persons who were seised 
either as mere trustees, or in a great measure in 
trustees, and among other persons to the master 
or guardian of an hospital. York {iJe/oi) v, 
AiiddUhorongk, 2 Y, & J. 196 ; 31 E. E. 56(k 
V Bcmbic, that the recitals in private acts of 
parliament of recent date are not evklenee of 
the facts stated in them, such recitals being 
no longer submitted to the previous 'approval 
of the judges. SJireimhtry Peerage^ 7 H. L. 
Oas. 1. 

The recitals in a private act do not bind third 
parties, Taylor v. Parry. 1 Macq. H. L, 604 : 
1 8c. (ir.E,) 576 ; 9 L, J., C. P. 298. 
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nation or as a construction of the section. Clay- 1 peace,*’ in s. 3 of the Kaihvays (ilanses Consoliila- 
tlon V. Green, 37 L. J., 0. P. 220 ; Xj. li. 3 C. P. ItionAct, 1815, as'meaniog (inter alia) a justice not 
51 1 ; IS L. T. 007 ; IG W. IP 1 120 — per Wiiles, J. j interested does not alter "the law so as Ui pit‘vt?ui 
S. P.. Jft.-Gen. T. G. lit/., 18 L. J., Ch. 429 waiver of an objection to iuristliction on. tiio 
11 Oh. I). 149 ; 40 L. T. 205 ; 27 IV. K. 759— C. A. i j^ronnd of interest, Walrpe/d v. JGdfny 

— per Brainwell and Baggallav, L.JJ. ! i,b/., G B. k S, 801 ; 35 L/ J., M. C. 09 : L. Jl. I 

The dictiini in I'cuourn Settled Edaten, In. re \(l.l^. ^4:, 

(2 Ch. 1). 525), is not correct, and tiie marginal r,, . . . ^ -r ^ ^ x* 

notes to the sections of an act of parliament are ■ , Objections to Interpetatioa Clauses. — An. 
not to bo talvei) as part of the act. .Sutton y. ! clause is a luodejn imiovmio,,. 
.Sutton. .-,2 L. J.. Oh. 3S4 ; 22 CU. D. 51 H ; 48 h.T. ! trequentl.Yloes a .wea deal ot huvin. Inof- 

M ; 31 W. ?v. 370-por Jessel. M.l!. ' i Z'V'-trfit ' Vit PT; V'Vf’P’t'' ' 

^ ; b, P., Ijiy (Dean of) v. JJlhs,s\ 2 Be U. M. k (k. ar 

p. 471 — p,er Lord 8t. Lconar<ls; Jtea, v. Jinllnee- 
5. ITeadikG-S. Erplodoh Aef Comminnionern, Ou L. J., C>. B. 511 : 

Headings Grrammaticaily Connected.] — The ^ Q- 

lu.‘a< lings of ditferent portions ot; a statute are 
to )je rofeiTGcl to in order to determine the sense 

of any doubtful expression in a section ranged jjh .DISTIKCTION BEXAVEEM PUBLICAXB 
under any ])ai'ticular heading. IlammcrnmitJi] LOCAL AOT 8 

and City Ey. v. Era ml 88 L. J., Q. B. 2G5 : L. K. | • av i h’ t i 

4 H. Xj. 171: 21 L. T. 238 ; 18 W. R. 12.1 How Bistinguished, ] — A\hetherannei is toXse 
ai»«tf;A 6 '().v..¥» 7 t(tfyf', 9 H.L,!Cas!l fleenicil a public act. biudiB.? on nil tlic Queen's 
41 : Jiriio/i V. Chit/l. 5 Es. 368. subieots, or merely a private act. depends upon 

’ ' ; the nature ami substance of the ease, and mu 

Headings not Grammatically Connected.] — j upon the technical consideration whether rhe 
Remarks as to tiie effect upon interpretation of ; act does or does not contain a clau.'-e declaring 
dividing an act of parliament into piarts with ' that it shall be deemed to be a public act. Erne- 
appropriate headings. Vnhyn Steaindeip Co, of non v. Pacer, 5 .Hare, 415; IG L, A., Ch. 274 ; 11 
yew Zealand v. Melhmrne llwrlonr Trn,d, 58 Jur. 70G. 

L. J., P. C. 59 ; 9 xlpp. Cas. 3G5 ; 50 L. T. 887 — Acts of parliament relating to trade in general 

C, arc public acts. Kirh v. Xouull 1 ’Term Rep. 

Headings in Glasgow Police Act considered, 125 ; 1 R. R. IGO. 

Xc/?// Au 8 App70as. 529. ' The 23 Hen. G, c. 10, is a pmblic act: and 

Sub-headings in Public Health xAct, 1875, con-; therefore the courts will take judicial notice of 
sidered. XVy. v. Local Gocernmenf Board, 52 ' it, jilthough not pleaded. Samnel v. Erann, 2. 
L. J., M. 0. 4 ; 10 Q. B. I). 809 ; 4<) L. T. 244 ; , Term Rep! 569. 8 . P., Lorell v. London Corpora- 
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ground so purchased should thenceforth be 
deemed to be part of the parish : — Held, that 
whether tlie aboTc statutes, regard being had to 
the whole scope of them, were general ” acts, 
or -‘local and personal” acts, s. 4 of the latter 
statute was a “local and personal” enactment 
wiihiii s. 59, siib-s. 6 of the Local Government 
Act, 18S8, and that therefore a county couiicii 
could, under s. 57, amend s. 4 of 10 Anne, c. 11, 
hj ordering the re-transfer of a cemetery to the 
parish of which it originally formed a part. 
I/pf/. Y. Loudon County CounoU^ 6:4 L. J., Q. B.4 ; 
[ISm] 2 Q. B. 454 ; 4 R. 529 : 69 L. T. 580 ; 42 
W. R. 1 : 58 J. P. 21— G. A. 


C. COXSTRUCTIOhT GENERALLY. 

1. General Rules, 

Buies such as are Applicable to all Docu- 
ments.] — It is safer to abstain from imposing 
with regard to acts of parliament, any further 
canons of construction than those applicable to 
all documents. Lanrpluyh v. jSvttoUy 58 L, J., 
Q. B. 279 : 22 Q. B. D. 452 ; :47 W. E. 422 ; 58 
J. P, 689 — Bowen, L.J, 


Duty of Court.] — ^Y^hen a doubt arises n])on 
the construction of the words of an act of parlia- 
ment, it is tlie duty of the court to remove the 
doubt by deciding it : and when the court has 
given its decision, the point can no longer be 
considered doubtful. JJeU v. Ilolthp 42 L. J., 
Oh. 2(36 ; L. R. 15 Eq. 178 ; 28 L! T. 9 ; 21 


wBii 
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ot parliament is not to oe rcaa ntevany, must oe ideation of Legislature.J-Where tlio main 

able to shew one of two things, either that (1) intention of a sratute arc clear it 

there IS some other section which cuts clown its 

meaumg, or els^o (^w) that the section J^elt is unskiifulness or ignorance of law. except 

the case of necessity or the absolute iutract- 

ok Tt?^^T3 o h' r\o\uik ^ /-( \}''oro\ ' abilityof the language used. Sahuvn v. JJiuminih^ 

2o3 ; 30 W. B. 346 ; 46 J. P 602 ; 1 Ool . 260. I .. ; 55 h. T. 

A statute IS not to be construed literally when I p q j ia 

a literal construction ivoulil end in nii absuvdify ordiiiajT meaning of the wtirds used in a 

or mconsistency with the nitontmn^ c;t the legis- meaning 

lature, as evidenced by the urovisions ot the TOviauce with the intention of the legisla- 
statute, but It IS to be construed in haraioriy with bocolloctcd fioiu thestauite Itself or kads 

common-sense and the lutmition of the legisla- to gonie absurdity or repugnance, i^htertnaritz- ; 

f? rl!^ ConmmfMui Natal Land dh., 57 Fj. J.. 

^ ’* 1 ^ C. j 

W , iv. 33o. iphc more literal construction of a section of a * 

When two Constructions can be put upon ^statute ought not to prexnil if it is opposed to l 

Words. 1 — The more literal construction of a intentions of the legislatiire as apparent by 
section of a statute ought not to prevail if it is statute, and if the words arc suffiaently 
opposed to the intentions of the legislature as flexible to admit ot some other consiraction by 
apparent by the statute, and if the words arc which that lutentiou will lie bettor effectuated, 
sufficiently flexible to admit of some other con- bemble. Bnh,<fh 

struction by which that intention will' be better j d fPV* ^32 ; LJ v\ • n. 6h.>. ^ . 

effectuated. CaMmhm Ih/. v. North JSrltuh XJnlcss the court, is obliged to do so, it must not 

6 App. Cas. 122 ; 2i) 11 685— per Lord ! suppose that the, legislature mtendeil ro do a . 

Selboroe, L.O., ami Lord Blackburn. ' palpable injustice. 8em blc. CorML La> jm^r, 

No court is entitled to depart from the inteii- J?i re. 14 Lh. I), j-2. 

tion of the legislature as appearing from the You are not to nttnbuto to general language 
words of the act because it is thought unreason- i^’ed by the legislature a moamiig that would not 
able. But when two coastruotioiis are open, the otily carry out its object, but pi-oduco coiisc- 
ocuirt inav ailopt the more roasoiiable of the tivo, guences which to the^ orilmary iiitolligence aic 
V. Xirkmldu Watenm-U ate««b You must give it such a meamiig .as 
Gmmdmmien, 7 App, Cas. 702-i)er Lord Black- “‘"'Y ihoMuwf Jhm-lexich, 

- , y It. " 15 B. B. 86 ; 62 L, T. 04 : 6 Asp. M. C.471— per _ 

An’ a<ifcoft?^rIwmeBfc is to bo construed acooitl- • , . . 

iiiq to the oWinary meaning of the words in the : *mble, a statute is not to be constratHl literaily 
English language; as app^ed to the subject, wken a literal coiistiuctioii wouhl end in an 
matter, unless there is somS very strong ground, absurdi y or iiicOnsisteiioy with the intention ot 
derived from the contest or reason, why it should the legislature, aa evidonced by the provisions 
not be BO construed. Sor/mu/ Lncul J.io/jrd 'f. of tlve statute, but 18 to be construed in haimony 
Mojmroh Inredment BnMhmf SoeMy, 59 'TvJ-., ;mth common-wnse. and the intention of the 
Q, B. 105-; 24 Q. B. !>. 1 ; Bl L. T. 867 ; J®’ ■ 

85; 3,4 y. P. >891,»-per Lord psiieij M.B, y . ^' '' ' I ^ L. 1 , . 

Applioafion to girt)ject-JIatter.3,-“W,hen0 yer 'A ; ‘ 'y' 

youffiaV^ tp ooBBtriie aptatttte by a'cl(>bixm6ut'^<^*' l*aw*j4^If we,. c^p'%iny .; 
do not it accoKling to'thepiei^e ordbii^iy , as 'to '<a.riry 40 ut vVliat ,, 

geneml meaning of the worda, ,btit aobottHtig to^' tbie' intention of , 

the. ^XOrdSiiW. applied lb i th# woids TO ^ / ‘ 

the stthjebt-inatte/with icgnmltO-Ti^dilehiiiey ^^tboniP' thtey mypo^^iwy ^ J _ ■ , . 

■VOL, XHI. ' ^ .60' ^ 
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Beaeficial rather than Injurious Meaning.]— | Clauses Act, 1847 (10 & 11 Viet. c. 27), s. 74, 
The court vShouM, in construing a statute, eiufea- j imposes no liability on the owner of a vessel for 
your to attach a rational and beneficial meaning, : damage to a pier occasioned by the vessel being 
if that is possible, rather than an irrational and j driven against the pier by stress of weather after 
an injurious meaning, to the statutes passed by it has been wrecked and abandoned on the high 
the legislature. Steel and Iron Co, v. seas. Ih, 

jSrayloT, 51 L, J., Q. B. 576, 584 ; 9 Q. B. D. 648 : 

47 L. T. 369 ; 31 W. B. 83. Policy of a Statute.] — It is never very safe 

Unless you are obliged to do so, you must not ground in the construction of a statute to give 
suppose that the legislature intended to do a \^'eight to views of its policy, which are them- 
palpable injustice. Corbett^ Ex Shand, selves open to doubt and controversy — per Lord 

In rCy 14 Ch. B. 122, 129* Helborne, L.C. Municipal Building Society v. 

^ A very strong case of injustice arising from Jumt^ 53 L. J., Q. B. 290 ; 9 App. Cas. 273 ; 51 
giving the language of an act of parliament L. T. G ; 32 W. ii, 681. 
its natural meaning must be made out before 

the court will construe a section in a way con- Statutory Piction,] — ’When a statute enacts 
trary to the natural meaning of the language that something should be deemed to have been 
used. Ilall^ In re,^ 57 L. J,, Q. B. 494 ; 21 done which in fact was not done, the court is 
Q. B. I). 141 ; 59 L. 'T. 37 ; 36 W. E. 892. | entitled and bound to ascertain for what purposes 

If the words of an -act of parliament, though | and between what persons the statutory fiction 
capable of an interpretation which 'would work | is to be resorted to — per James, L.J. Walton^ 
manifest injustice, can possibly within the j Ex parte. Levy, In re, 50 L. J., Ch. 657, 662 ; 17 
bounds of grammatical construction and reason- ' Ch. B. 756 ; 45 L. T. 1 ; 30 W. R. 395. 
able interpretation be otherwise construed, the j 

court ought not to attribute to the legislature j History of Statute — ^When Inquiry Relevant.] 
what is a clear, manifest, and gross injustice. I — In order to construe an act of parliament the 
JPl-mnstead Board of Works v. Spaohman, 53 court is entitled to consider the state of the law 

L. J., H. C. 142; 13 -Q. B, B. 878; 51 L. T. at the time it w'as enacted — per Lord Esher, M.E. 

760. Philipp,^ V. Ibees, 59 L. J., Q. B. 1 ; 24 Q. B. D. 

When the language of the le^slatureconsti'ued 17 ; 61 L. T. 713 ; 38 W. R. 53 ; 54 J. P. 293. 
literally produces great injustice, the courts act It is useless to enter into an inquiry with 
upon the view that the legislature could not have regard to the history of an enactment, and any 
intended to produce a result which would be supposed defect in former legislation on the 
palpably unjust, and w'ould revolt the mind of subject which it was intended to cure, in cases 
any reasonable man, unless that intention has wdiere the words of the enactment are clear. It 
been manifested by express words — Esher (Lord), is only material to enter into such an inquiry 

M. R. Bunn, Ex parte, Btoelielbank, In re, 58 where the wx)rds of an enactment are ambiguous 

, L. J., Q. B. 375 ; 23 Q, B, B. 461 ; 61 L. T. 543 ; and capable of two meanings, in order to deter- 

37 W, B. 637 ; 6 M. B. B. 138. mine which of the t-vvo meanings was intended — 

If the apparent logical construction of a per Lord Esher, M.B. Beg,Y. London {Bishop), 
statute leads to results which it is impossible to 59 L. J., Q, B. 169 ; 24 Q. B. D. 213 ; 62 L. T. 
believe that those who framed or those who 167 ; 38 "W, li. 214 ; 54 J. P, 340. 
passed the statute contemplated, and from which If the words are really and fairly doubtful, 
one’s own judgment recoils, there is good then, according to well-known legal principles 
reason for believing that the construction which and priiiciplevS of common-sense, historical inves- 
leads to such results cannot be the true con- tigation may be used for the purpose of clearing 
struotion — per Coleridge, C. J. Beg. v. Olareme, away the doubt which the phrasoologj" of the 
58 L. J,.M. 0. 10 ; 22 Q. B. B. 65 ; 59 L.'T. 780 ; statutes creates. Beg, v. Most, 50 L. J,, M., C. 

37 W, B. 166.; 16 Cox. 0. C. 511 ; 53 J. P., 149. 113, 116 : 7 Q. B. D, 251 ; 44 L. T. 823 : 29 W. B. 

760; 14 Cox, C. C. 583: 45 J. P. '696— per 
CoUateraP Effects — Injurious to third parties.] Coleridge, C.J, 

— Of two possible constructions the court prefers The court cannot impute to the legislature, in 
that which does not extend the operation of a passing statutes, confirming titles created by 
statute to collateral effects and cons«Squence.s means of parliamentary powers, ignorance of the 
beyond its general objects and policy and is not transactions -which had taken place in exercise 
injurious to third parties. Bailton v. 59 of such powers. Beadon v. Ki?m, 9 Hare, 622 : 

L. J., F. Q. 84 ; 15 ^pp. Cas. ,363 ;m 22 L. J„ Ch. 111. ‘ 

F* 0* I ' . ' ’ ’ ’ I' . 

If it can be shewn that a particular interpre- When Common haw is affected.] — A statute 
tation of a taxing statute would operate unreason- which refers to the matter of a common -law 
ably in the case of a foreigner sojourning :in this liability and declares to whom it shall attach 
country, it would afford a', reason for- adopting will nor thereby create a new and extended 
.some other Interpretation’-if it were possible eon- application of that liability, unless it contains 
With the ord-inaw cinomo^„ eow tectlon words expressly declaring sudh k ’purpose ' ^ 'IFm/ 
Xiord HerschcH*'’' Miw Oomni’mlowH y, supra, 47 L. J., 

L. 14 App. 0^.493, Qr‘B.' Ifl'gj'S! App. Cas.', 748 ; 87 L.,,I.S4.8; 26 

38W.B,aS9;,54J.I>v277i,i;:::;\.v::^^;V- •JW.B..217--B,L; ■;;! ' 
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'preserving the existing policy untoiiehticl : bin 
i the title and preamble of the General Inclostn-c 
Act, 8 & 9 Tict. c% 118. being quite general, the 
%vords of the M7tli section appear to hr hO general 
as to make, it impossible to limit them to 
exchange.s of freeholds of the same not- 

withstanding inconveniences and seeming injus- 
tice to parties, v. 20 Beav. 2(19 : 

IH L. J., Ch. 545; 1 Jur, (x.s.) 410 : 3 Bu. il. 
501 ; 3 W. B. 859; 

Bemedy by Summary Jurisdiction — Jurisdic- 
tion of High Court,] — Wliere by an act of par- 
liament a claim thereunder is made entbreeable 
by a court of summary jurisdiction, it is not 
competent to enforce such claim by means other 
than those prescribed by the statute, or to have 
recourse to- the high cotirt in order to deter- 
mine the right. Barrachuyfi Bnm'ii. L. J., 
Q. B. 872 V A. C. 815; 7G L. T. 797-- 

H. L. (EO 

Inconvenience.] — If upon ambiguous wortls or 
expressions the balance of hardship or incon- 
venience seems to be strongly against the public 
upon one construction, or strongly against a 
private person, upon another construction, I think 
it is consistent with all sound principles to have 
regard to the balance of inconvenience in 
determining the question of c<>nstrnetion. 
JDixon V, Caledonian 5 A[)p. Ca.s. 827 ; 
43 L. T. 513 ; 29 W. H, 250 — per Selborne, L.C. 

With regard to inconvenience, I think that it 
is a most dangerous doctrme. I agree if the 
inconvenieiice ivS not only great, but what I may 
call an absurd hrconvenieiKjc, by reading an 
enactment in its ordinary sense, wiiereas if you 
read it in a manner in whicli it is capa])]e 
being read, though not its ordinary sense, there 
would not be any inconvenience ’at all, there 
would be reason why you should not read it 
according to its ordinary grammatical meaning. 
Mey. v, Tonh'idtje O'cerneen^ 13 Q. B. .1). 312. 

Affecting Custom,] — As a rule, existing cus- 
toms or rights are not to be taken away by me.] e 
general woixls in an act. But, without wortls 
especially abrogating tliem, they may be :i,bro- 
gated by plain directions to do sinnethiug which 
i,s wholly inconsistent with them. And ttiis' nsay 
bethe case though the act is a private act, and 
though the particular custom may Itave been 
confirmed, years before, by a verdict in a court 
of law. &7*eeH v. I App. Oas. ;>13 ; 35 

L. T. 495. 

The msagC' of a particular place ennnot c<m- 
trol the operation of a general statute. Bex v. 
Hogg, 1 T. B. 721 ; Cald. 286 ; 1 li li. 375, 

Long usage us of no avail against plain- statu- 
tory enactments,, and it can be Binding on 
parties only as the interpreter of a iloubtful 
law*, and as affording a contemporaneoua expo- 
sition.: Where a statute, expressive as to some 
points, is, silent -as to others, usage may well 
supply the 'defect, if not inconsistent with ex- 
press directions -of 'the '.statute. " Bu^nhar: 

^Hmiher usage nor Ipng^con tinned 'practice can 
have any effect upon acts of qmriiament relating 
tO’tolls* Mrth&rn Bridge Co, v. Meg,, 55 L. 1,759. 


that best expresseth the meaning of the makers ; 
aiid this exposition is ex visceribiis actus. Meg. 
V. Mdloiv r/mon, 12 Ir. C. L. B. 35. 

The commomlaw rights of the subject, in 
respect of the enjoyment of his property, are not 
to be trenched upon by a statute, unless such 
intention is shewn by clear words or necessary 
implication. Ih. 

Statutes restrictive of the common law receive 
a restrictive construction. Ash v, Ahdg, 3 
Swans. 6()4. 

In GOnstruin; 
mon law 

act must be ascertained to determine how 
it is necessary to alter that law, in order to 

StvmiUm v. 


g acts which infringe on the com- 
the state of the law before the passing 


of th. 
far 

carrv out the object of the act, 

Coold, 9 Ir. C. L. B. 234. 

A right to demand a poll is a common law 
iiici(.lent of all po})uIar elections, and as such 
cannot be taken away by mere implication which 
is not necessary for the reasonable construction 
of a statute — per Brett, L.J. Meg. v. Wlmldedim 
Local Board, 51 L. J., Q. B, 219 8 Q. B. D. 459 ; 
46 L. T. 47 ; '30 W. E. 400. 

A married woman cannot vote at a municipal 
election, her existence for such a purpose being 
merged in that of her husband by the common 
law, which is not affected by the statutory 
enfranchisement of women for municipal elec- 
tions. Beg. Y. Ilarmld. 41 L. J.. Q. B. 173 ; 

L. E. 7 Q.'B. 361 ; 26 L. T, 616 ; 20 W. E. 32S. 

» Interference with Common-law Bights.] — 

The fact that statutes interfere with a plaintiff's 
common-law rights is no reason why they should 
be construed differently from any other acts of 
parliament. The Warhworth, 53 L. J., P. 4 ; 9 
P. .B. 21 ; 49 L. T. 715; 32 W, B. 479: 5 Asp, 

M. C. 194 — per Butt, J. 

Injuring Persons without Compensation. ]-it 

is a proper rule of construction not to construe 
an act of parliament as interfering with or 
injuring persons’ rights without compensation, 
unless one is obliged to so construe it. Att.-Cen. 
Y. IXornee, 54 L. J., Q, B. 227 ; 14 Q. B. D. 257 ; 
33 W, R. 93— per Brett, M.B. 

Common-law Bights presumed not to he 
affected,] — ^We ought not to assume without 
the clearest language that parliament intends to 
destroy common-law rights, though such legisla- 
tion. is possible. Mendall v. Blai7% 59 Ij. J., Oh. 
641 ; 45 Oh. D. 139 ; 63 L. T. 265 ; 38 W. B, 089 
— per Bowen, L.J. 

A statute which refers to the matter of a 
common daw liability and declares to whom it' 
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that it is not retrospcctiTC must be looked at, and 
to my mind it is inconceivable that the legislature, 
when, in a new act which repeals a former act, 
they repeat in so many words certain jnovisions 
of the repealed act, should have intended that 
persons wdio, before the passing of the new act, 
had broken the provisions of the old act, should 
entirely escape the consequences of their wrong- 
doing by reason of the repeal of the old act. I 
think it is a wholesome doctrine to hold that the 
section is retrospective so far as it is a repetition 
of the former enactment, but that it is not retro- 
spective so far as it is new. Todd^ Ex parte. 
Ashcroft. In re, 56 L. J., Q, B. 431 ; 19 Q, B. dI 
195; 57’L. T. 835; 35 W. E. 676 : 4 Morrell, 
209-— per Lord Esher M.E. 

Commencement with Commencement of Day of 
Boyal Assent j — The Bastardy Law Amendment 
Act, 1872, 35 & 36 Viet. c. 65, s. 3, provides for an 
application for an order of affiliation by any single 
woman, who may be delivered of a bastard child 
“ after the passing of this act.’’ The act, which 
came into immediate operation, received the royal 
assent on the 10th August, 1872 : — Held, that an 
order of affiliation might be made under the act 
in respect of a child born at any time of the day 
on the loth August, 1872, inasmuch as the act, in 
contemplation of Jaw for this purpose, came into 
effect from the commencement of the day on 
which it received the roval assent. Tomlinson v. 
B^dlock, 48 L. J., M. C.‘'95 ; 4 Q. B. I). 230 ; 40 
L. T. 459 ; 27 W. E. 552. 

Although it is expressly enacted that an act 
shall commence and take effect from a day named, 
yet, if the royal assent is not obtained until a 
subsequent day, the provisions of a particular 
section in its terms prospective do not take effect 
until such subsequent dav. Burn v. Carvalho, 4 
N. & M. 893 ; 1 A. cS; B. 895. 

Statutes as to Procedure retrospective.] — The 
rule that statutes ought not to be construed 
retrospectively, unless an intention in the legis- 
lature that they should be so construed distinctly 
appears, does not apply to statutes which- only 
affect the procedure or practice of courts of 
justice. Wi'iqht v. Hale, 6 H, «fc H. 227 : 30 
L. J., Ex. 40*; 6 Jur. (K.S.) 1212 ; 3 L. T. 444 ; 
9 W. B. 157. , 

A statute relating to procedure is retrospective. 
Cmih V, Btovin, 58 L. J.. Q. B. 174 ; 22 Q. B. D. 
513 ; 60 T. 772 ; 37 W. B, 315. 

Whe.re an enactment deals with procedure only, 
unless the contrary is expressed, the enactment 
applies to all actioJis, whether commenced before 
or after the passing of the act. Singer v. Masson, 
50 L. T. 326. 

Where the law is altered by a statute ] sending 
an action, the Jaw as it existed when the action 
was commenced must decide the rights of the 
parties, unless the legislature, by the language 
used, shews a clear intention to vary the mutual 
relation of the parties. Mltekcork v. Jlaa/. 6 
; A. & E. 943 ; 2 & l\ 72, 

A party who mistakes his rights and sues in a 
wrong form is not entitled to an order that would 
, deprive the defendants of the benefit of any 
alterations made in the law^ in the meantime. 
Waterford (Jfargms) v. Knight, 11 01. & F. 653. 
Be versing 4 Y, & Coli, 283 ; 10 L. J.. Ex. Eq. 
57 ; 6 Jur. ,818. ' ' ' ' ^ 

After a suit was instituted by a j^ailway com- 
pany for specific performance, the company 
obtained legislative powers to retain possession 


of construction only, will yield to a sufficiently- 
expressed intention of the legislature, that the 
enactment should have a retrospective operation. 
Moon or J/oore v. lJ7irden, 2 Ex. 22 ; 12 Jur. 138. 
S. Quilter v. Magdsson, o2 L. J., Q. B. 44 ; 9 
Q. B.' 1). 672 ; 31 W. B. 75— per Jessei, M.B. 

A retrospective effect will not be given to a 
statute unless the statute precise words clearly 
shews that such was the intention of the legis- 
lature. Thompson v. Each, 3 C. B. 540 ; 16 L. J., 
0. ?. 75. 

xLS a general principle, acts of parliament, 
especially when they alter the rights of parties, 
are not to be construed I’etrospectivcly, unless 
otherwise provided. Mudison v. Barloiv. 52 L. J., 
Oh. 453, 454 : 31 W. E. 362—per Fry, J. Affirmed 
23 Oh. I), 690 ; 48 L. T. 449 ; 31 W. E. 361. 

An act is not to be construed as retrospective 
by inference, but only by express enactment. 
Evans V. Williams, 2 Dr. £ Sm. 824. 

Clear and tin ambiguous words are necessary to 
give a retrospective effect to an act, so as to 
deprive a party of a vested right of action. 
Marsh V. Miggins. 9 0. B. 551 ; 1 L. M. &: P. 253 ; 
19 L. J., C. P. 297. 

General presumption tliat a statute is not 
intended to have retrospective operation may 
give wny to contraiy inference, from remedial 
nature of the particular enactment. The Iron- 
sides, Lush. 458 ; 31 L. J., Adm. 129 ; 6 L. T. 59. 

Criminal Offence.] — Unless the intention of the 
legislature is clearly expressed criminal offences 
are not to be created by giving a retrospective 
operation to acts of parliament. Itxq. v. Crlthths, 
60 L. J., M, 0. 93 : [1891] 2 Q. B. i45 ; 39 W. E. 
719 ; 56 J. P. 87-C. 0. E. 

Beet. 1 1 of 7 Will. 4 & 1 Viet. c. 85 (repealed) 
(by which a party charged witli felony may, 
notwithstanding acquittal, be found guilty of 
assault), ruled to apply to offences committed 
before it came into operation. Beg. v. Eagan, 
8 Car. k P. 167 — per Bolland, B., and Ooltman, J. 

When Words not Plain.]-— Tlie rule of con- 
struction, which is only available when the words 
of an act of parliament are not plain, is embodied 
in the well-laiown maxim ‘‘nova constitutio 
fiituris tomporifous formam imponere dobet Aon 
prseteritis,” that you ought, except in special 
cases, to construe the new law so as to interfei'e 
as little as possible with vested riglits or vested 
dispositions of property. It seems to me .that 
even if an act is to a certain extent retiospecfeive, 
and even if construing a section which is to a 
certain extexit retrospective, W'e ought never- 
theieSvS to bear in mind that maxim as, applicable 
whenever we reach the line at which tne words 
of the section cease to be plain. Mmd v. Eeld, 
55 L. J., Ch. 294 ; 31 Ch. B. 102 ; 54 L. T. 100 ; 
34 W, K. 333— per Bowen, L. J. 

W hen a statute renders necessary to the validity 
of a transaction a condition ‘ with -whicli it is 
impossible that the 'parties to the transaction 
could comply at the time when tJae statute conies 
into operation, the statute cannot apply' to .ante- 
cedent transactions, unless the legislature have 
plainly, expressed their intention that.it is to 
apply to them. Todd, parte, Ashcroft, In re, 
infra— per Eiy, LJ*. ^ ’ ■ > 

Statute Bepealing former Statute and in part 

Be-^en|iotih^ it,]— In whether any 

provision of an act was mt^ndM'-’tp Ibe retrospeo- 
. live ’OX .not, I thinlr the oohsequOhCeshf' holding 
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of the land in qaestion : — Held, that the cause 
must be decided as if the act had not passed. Ih. 

Issue of an Alias.] — A writ of suniuioiis 

issued under the Uniformity of Process Act 
expired before the 24th of October, 1 852, when the 
Common Ijfiw Procedure x\ct, 1852, 15 & 16 'Viet, 
c. 76, came into operation : — Held, that nn alias 
to save the statute must issue pursuant to the 
foi'iner act. GdpjJ y. Mohimm, 12 C. B. 828 ; 22 
L. J., C. P. 5 ; 16 Jur. 977 ; 1 W. E. 21. 

Eetrospective effect on Action Commenced.] — 
It has been considered in many cases that where 
a person has commenced an action he had a vested 
right, and that any subsequent statute oxight not 
to be construed as retinactive so as to alter that 
rigiit. This is not an invai'iable rule, and does 
not apply if the language of the statute is clear 
and express. Att.-Gen. v. Tlieolald^ 24 Q. B. D. 
557 : 62 L. T. 768 ; 38 W. E. 527--per Polloclc, B. 

Vexatious Actions Act, 1896 — ^Eetrospective 
Operation.] — The Vexatious Actions Act, 1896, 
has a retrospective operation, and applies 
equally whether the vexatious legal proceedings 
complained of have taken place before or after 
th,e passing of the act. Chaffers^ In re^ AtL- Gen.y 
Ah' 'parte. 76 L. T. 351 ; 4-5 W. E. 365. 


Declaratory Act retrospective.] — A declaratory 
act is, as a general rule, retrospective. Jcmc.^ v. 
Mennett^ 63 L. 705 ; 6 Asp. M, C. 596. 

Eetrospective where Hew Eemedy.] — A statute j 
i.s retrospective without express words, where it is | 
intended to remedy an existing evil, and in order j 
to do so gives to the parties injui’ed a new remedy. 
Meff. V. Mirwhtle, 58 L. J., M. C. 158, 159. 

Eetrospective Effect of Eepealing Statute.] — 
In August, 1887, the appellants obtained a licence 
to work a coal area for two years under a statute ' 
which provided that the licence “ shall be 
extended to three years” upon an additional 
payment. Before the two years ha<l expired this 
enactment was repealed, and other statutory 
rights were given in substitution for those which 
were abolished. Of these rights the appellants 
had an opportunity of availing themselves. They 
did not, however, a})piy for the substituted rights, 
but for a renewed licence under the provisions of 
the rcipealed statute ; — Held, that when the 
ameiK-ied statute was passed, the appellants hrul 
no accrued right under the repealed statute to 
obtain an extension of their licence, and therefore 
could not avail themselves of an enactment which 
was no longer in force, Iteynokh y, Att.-Gen. 
far Aova Seotia-, 65 L. J., l\ 0. 16 ; [1896] A. C. 
*24-0 ; 74 L. T. 10S~F. 0. 

Hou-Eetrospective Operation of Amending 
Statute.]— Sect. 4 of the Trustee Act, 1*893, 
xlmondmcnt Act, 1894, is not reti’ospective, and 
will not therefore have the effect of relieving- 
trastees from a breach of trust committed before 
the passing of the act by the retention of an 
investment which has ceased to be an investment 
authorised by the instrument of trust or by the 
general la'W. Chdpnmn^ In re^ Caahs v. (Jhapjnan^ 
65 U. J.. Oh. 170 : [1896] 1 Ch. 323 ; 73 L. T. 638 ; 
44 W. E. 311. ... 

Daw Amendment Aot J— Jhe Mieyt 
can tile Lav^* Amendment Act, 1S56, 19 & 20 Vicfc., 
c. 97, s. 1, does not operate retrospectively, so as 


to prevent the goods of an execution debtor being 
bound by fieri facias lodged with the sheriff 
before the act came into operation. WiUiaWr'i v. 
Smith, 4 H. 559 ; 28 L. J., 'Ex, 286 ; 5 Jur. 
(N.s.) 1107; 7 W. E, 503— Ex. Ch. 

Where a payment has been made (of interest 
or principal) on a promissory note by one of the 
co-contractors, before the passing rff the Wercan- 
tile Law Amendment Act, 1856 (19 & 20 Viet, 
c. 97), an action might be mainta.ined by the 
holder of the note against any other of the co- 
contractors within six years after such payment, 
notwithstanding s. 14," as that .section lias no 
retrospective effect. Jaehacm v. Waalley, 8 
El. & Bl. 771 ; 27 L. J., Q. B.'"448 : 4 Jur. (X.B.) 
656 ; 6 W. E. 686— Ex. Ch. 

Disqualification by Conviction.] — Sect. 14 of 
the Wine and Beerhouse Act Aurendment Act, 
1870 (33 k 34 Viet. c. 29), provides that “every 
person convicted of felony” shall be disqualified 
from selling spirits by retail, and makes any 
licence held by such penson void : — Held, tliat 
the section had a retrospective operation, and 
applieil to a person convicted before tlic passing 
of the act, so as to make a licence held by him 
void. Reg, v. Vine, 44 L. J., M. C. 60 ; L. E. 10 
Q. B. 195 ; 31 L. T. 842 ; 23 W. E. 619 ; 13 Cox. 
C.C. 43. 


Poor Daw Settlements.] — The first paragraph 
of s. 35 of the Boor Law Amendment Act, 1876 
(39 & 40 Viet. c. 61), which abolishes derivative 
settlements, except in the case of a wife from her 
husband, and of a child under the age of sixteen 
from its parent, is to be rea<l retrospectively as 
well as prospectively, both in the enacting part 
and in the exce})t.ion. Weafhnr y - on Severn 
Umon V. Barroic-ln-Furnen't Orerm-n', 47 L. J,, 
M. 0. 79 ; 3 Ex. I). 88 ; 38 L. T. 315 ; 26 W. E. 
372. 

Sect. 35 of the Poor Law Amendment. Act, 
1876, so far as it provides that an illegitimate 
child shall retain the settlement of its mother 
until it acquires another settlement, is not retro- 
spective so as to affect a pauper who has acquired 
a birth settlement by attaining the age of sixteen 
before its passing, Tenferden Union v. St, JAcry, 
Mlngfori, 47 L. J., M. C. 81 ; 38 L. T. 485. 

Bankruptcy Acts.]— The Bankrupiev Act, 

1 1849 (12 & 13 Viet, c, 166, s. 224), enacted that 
every deed of arrangement “ now or hereafter 
entered into between any such tirnlev and bis 
creditors, and signed by six-sevenths of them in 
number and value, whose debts amount to 10/.., 
shall be obligatory upon all the creditors who 
shall not have signed the deed, as if they had 
signed it”:, — Held, that the section was nol 
retrospective in its operation, and that a creditor 
was not barred by a deed of arrangement entered 
into by six-sevenths of the creditors of a debtor- 
before The act came into operation, to which he 
was not -a party. Wmigh v. MiddUion, 8 Ex* 
3,32,,;'‘22.H.J.,'Ex,'109;, ^ . , 

. Where a debtor has been adjudge<l banlanpt 
priqr to ; January Ij !S84, lie is not sp-bjeot to the 
xli^ualificatioBS -mention eii in s. 32 of the Bank- 


,date;(LonDBsher,*H*.B., dissenting, 
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Uiuler s. 2.“, sub-s. 2 (h% of t-lie Bankruptcy [ commenced before the passing- of the statute. 
Act. 18(i0, which came into force on January ]sf , ' Klmhmij x. 37 L. J.. Q. B. SO ; L. IL 3 

iSiB. a trustee under any deed of arrangement, Q. B. 100 : 18 L. T. o-i-O : 10 W. B. oBO. 
as defined by s. 4 of the IX^eds of Arrangement 

Act, iSS7, is not re]iiired to furnish accounts of Statute of Gloucester.] — A writ of sum- 

receipts and payments Vvdiich took place prior to mons was issued in 18t>f>, a verdict was taken, 
d'aimury 1, lv80] . Xovmfui, In n\ Bmird nf Irnde, subject to a I'ct’erencc, the ordei* of reference being 
Ex parte, (>3 L. J., Q. B. 34 ; [1893] 2 Q. B. 369 ; made on the 7th of August, 1867 : the award was 

4 lb, 5X1 ; r>9 L. T. 675 — C. A. made on the 29th of February, 1868, ordering a 

Sembie, that enactment is not retrospective, verdict, of 57. to be entered for tiie plaintifi;, but 
and docs not apply to deeds of arrangement giving no certiheate : and a judge’s order for 

executed before that date, Ih. costs, on tlie gtound that title came in question, 

was obtained : — Held, that the County Courts 
7, only repealed the Statute of Gloucester 
in cases wliere absolutely and at all events the 
plaintiff’s right to costs was taken away : that in 
other cases they only added certain conditions to 
IgjlA given by the Statute of Gloucester: 
•on the repeal of such statutes by the County 
Act, 1867, the Statute of Gloucester in 
■ . r cases stood freed from the conditions 
as respects actions previously commenced (special 
provision being made as to actions commenced 
after wart Is), and that therefore the plaintiff was 
entitled to his costs. Mo'imt v. Taylor. 37 L. J., 
C. P. 325 : L. E. 3 C. P. 645 ; IS L. T ' 476 ; 16 

• r ^’'“1 "'BSor^the passme of the Couuty Courts Act, 
? P?, f f » i f P curtained ^ an action for goods sold 

A nr AP’ “‘d upon the trial, lAiich took place after theact 

int 1 B-V %T„ r bJ- Af At came into operation, he recovered a vei-diot for 

79(1 *91 (-11, . fp T ' T n P ^ i:W. It ivas not a case of conclusive or concurrent 

-bA-T 9- JrK'tTV ’f ti' T r ' f '"-'i. IB-9 jui’isdiction.iiorwasthereanvcortiiioateoroi'der 
lAAk, AlA'tA , t 7 entitling the plaintia to his ‘costs .—Held, that 

'I f A of 1 ?? t nssipments of plaintiff As not entitled to his costs. 

onlAff in Aw f -ittu-iwl, 9 B. & y. 411 : 38 L. J., Q. B. 181 ; 

? 0 m . '.fp b-’l -bKh’^Tf in"'^]i’ Q- > -0 L. T. 778 ; 17 W. 11. 820. 

been concurrent jurlsclictioii under County Courts 
Solicitors Act, 1843.]— Eetrospective operation having been commenced before 

of the Solicitors Act, “5 6 Viet c. 73, to make passing of the County Courts Act, 1867, was 

taxable bills not previously liable to taxation passing of the act, before 

incurred before, but remaining unsettled at, the court judge, and a verdict obtained for 

time of the passing of the act. BJiotUs, In re, 8 :—Hekl, that the plaintiff was entitled to 

Beav, 224 ; 14 L. J.. Ch. 97. tJOsts, as the right to judgment did not accrue 

The act applies 'to bills of costs, although after the passing of the County Courts Act, 
incurred prior to the act, and although no mrt <^ascs of conclusive or concurrent 

would have been before the act taxable; where .P^^’tsdiction, the right to costs was substantially 
a special agreement covers only part of the P^'^served by the former comity courts acts ; so 
bill, it is coiiipetent to the master to proceed statute of Gloucester could not be con- 

■with the taxation, and without a special order : sidered.as repealed with regard to sucii cases, 
if the agreement is valid, and goes to the whole, Sundermn, 9 B. & B. 410 ; 38 L, J., Q. B. 

as it woukl preclude taxation, the validity must ^ ? 17 W. E, 443. 

first be decided, and qumre, if the master is Where, in an actibn of contract referred at the 
authorised to decide as to the validity, and trial, an award was made in the jfiaintiff’s favour 
whether, if to be brought before the court, upon 207, before the passing of the County 

petition or by bill. Ey?-e, In re, $ Fh. 367; 17 ^lourts Act, 1867 Hekl, that the coming into 
L, J., Ch. 277. operation of that act did not entitle the plaintiff 

Payment, before the act came into operation, to costs under the Btatute of Gloucester. Ollrrire 
of a pi'eviouslj taxable bill would not preclude 37 h. J,, Ex. 90 ; L. li. 3 Ex. 1,45 ; 

taxation under the act upon a proper application •^* ’ f d W. E. 872. 

made in due time. . But payment before the act plain ti'ff commenced an action of trespass 
came into operation of a bill not previously tax- before the 2Dth August, 1867, on which day the 
able precludes taxation. Ik ' County Courts Act, 1 867, received the royal assent, 

The act, as regards taxation, is retrospective ^ recovered at the summer assizes a verdict for 
with raspcct to bill previously taxable, and question, 

also as to bills thereby made taxable, provided before whom the cause was tried, did 

the latter remaiiie<l unpaid At the passing of certify on the record for costs, nor did the 
theact. Zee^', In re. 5 Beav;.il0,;' J^ Oh. obtain an order from a judge for that 

16L !' ' ' '/.'purpose beforg'the 1st January,' 1868, Held, 

^ ' C, k S'J'st, that the plaintiff having, under 13 k 14 

County Gourts Act, IS87vfc,The,dCt]h section 'Tick c. 61, 12[ 'become entitiec) tq judg-^ 

?r- ^’Opoaled County Oomts 3C,.^'31 ment for the amount of the verdict and no costs, 

p; M2, as to , security foy ]§la^6^;in unless be obtained An ^ orders under* 16^16 yict. 

toytyWis,retmspecrive, an4n#ll^ff :c^ 

A '-A-: A , ' . 


Building Societies Act.]— 8emble, the court j Act, 186' 
of appeal must give effect 1:0 s. 10 of the BiuM- *' 
ing Societies Act. 1394 (providing that advanm' 

members, on the dissolution of a building society 

.are only liable to pay in accordance with the the right 
terms of their contracts), though the act was that. 

], massed after the decision given in the court Courts .1.. 
bel )W. Eemp v, Wright, 04 L. ,1., Ch. 59 ; [1895] g^ch other 
1 Oh. 121 : 6 E. 631 : 71 L. T. 650 ; 43 W. E. 213 
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'eveutually abandoned the matter ; in May, 1808, General words in an act do not always extend 
the })laintitl applied to be allowed to tax his to every case which fails literallv within them, 
costs. Bat for the County Courts Act, 1807, he \\ Doherty, 2 Be G. & J. Oil ; 27 L. J., OK 
would have been entitled to his costs, on the oop ; 4 (n'.S.) 090 ; 0 AV, Ih 095. 

ground of concurrent jurisdiction : — Held, that Semble, as a matter of ordinary construerion, 
the case fell within the County Coiirts Act, 1807, ^yhere several words are followed' by a general 
•s. 5, and the plaintift was not entitled to costs, expression which is as much a]>piieable to tim 
Y. Z. 4' IV, Ry., 38 L. J., C. P. 8 ; L. R. fiygt and other words as to the last, that expres- 
4 C, P. 17 ; 17 "W . R. 120. sion is not limited to the last, but applies to all. 

A plaintiff who recovers less than 20Z. in an Doj. v, i<ici'n(hm and Cheltetikmn 11 y,, 

action of contract commenced after the 20th of 53 l. J.. Ch. 1075 ; 9 App. Cas. 787 ; 32 W. li. 
August, 1867, though before the 1st- of January, 957. 

1868. is deprived of Iris costs by the County Courts jf an act of parliament, by general words, 
Act, 1867, though he dwelt more than twenty purports to confer a power upon several donees, 
miles from the defendant. Ifoad v. IDad, L. E. one of whom possesses tlie .same power imu’e 
4 C. P, 18, n. ; 16 W. E. 678. amply at common law as incident to Ins estate, 

™ ^ .L T X AX- the statute shall not he intended to apply to 

When prior Act took Effect Action after implication to abridge his power ; 

Passing-~-Jndgment before Commencement, J— A and acts of his, therefore, whicli the statute 
plaintiff having recovered less than 20/. m an authorised, will be referred to his 

action founded on contract, and commenced in a ^.o^imon-law right. Clayton, E.r jnirtc, 1 Eiiss. 
superior court after the passing of the County ^ 

Courts Act, 1807, but before the time .tixed for it * ' ' 

to come into operation: — PI eld, that the act had General Words in Special Section.] — Where 
no operation till the 1st January imxt after it there arc general words in one section of an act 
was passed, notwithstanding that the words used and a subsequent special section limits the 
in s. 5 were after the passing of this act’’ ; and general words, the latter is the governing section, 
that the plaintiff wms, therefore, entitled to his Johmon, Re parte^ Watson, In re, [1893] I Q. B. 
costs, although a judge had not certified, and 2I ; 4 E. 90 ; 67 Xj. T. 519 ; 41 W. E. 34 — 0, A. 
they had not' been allowed by a court or a judge. 

Wood v, miey, 37 I.. J., 0. F. 24 ; L. E. 3 C. P. 

26 ; 17 L. T, 216 ; 16 W. E. 146, 5. Pabticular Words. 

Certificate not obtained before Commence- Generally.] — The meaning of ]>articular words 

mejit.]--A plaintiff, before the 1st of January, in a statute, an the absence pfe.xp.ress definition, 
1868, recovered 5/, in an action of contract. “ i.s to be found not so amidi in a strict et3^mo]o- 
After the 1st of January, 1868, he applie<l to a gical pro]niety of^ language, noi* even in popular 
judge for an order for his costs under 15 <Jc 16 use, as in the subject or nccasion on which tiiey 
Viet. c. 54, s, 4, on the ground that there was are useil, and the abject that is intended to tie 
concurrent jurisdiction -Hehi, that the judges attained.’ — Per Abbott, O.J., in ./Mr \\ IJalL J 
power to make such order was not taken away B. & 0. 136; 25 E. R, 332, ^ 

by the Gounty Courts Act, 1867, s. 5, that section case of The Zhn, 6 Moore, P. C. 163, I i i ; 
not ap}>lying' to actions in which a verdict had 38 L. J., Adm. 51 ; h, B. 2 1.0. o2y ; 21 B. 1. 
been obtained before the act came into operation. 41 ; 17 W.- E. 993. 

f'iZl J; Atf ■“'is’l' IG *■ Or.”]— The question is whether tlie 

L. It. hx. U1 , Ifc L. 1. .m , lb W, it. b,^. disjunctive or con- 

junctive. We think in construing or ” ^ as 
4 Gpa'er4.l Words conjunctive, we are- construing the act according 

to an ■■ ordinary use of language, though it may 
Construction of General Words.] — One of the not , be '.strictly '^grammaticaL Metropolitan 
■safest guides to the construction of sweeping Bom^d iPf WmZm Bteedyol L. J., M. 0. 21, 24 ; 
f-reneral words it is difficult to apidy in their full g B. I). 447 ; 45 Bv % 612 ; 30 W. B. 891— 
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A corporation, such as a hoanl of guardians, 7. Paisvious BEOisioifa. 

3S included in the word person,” so as to be 

within the protection' of the . Sale of B’ood and t-egislature presumed to know State of Law.] 
Drugs Act, 1875. A'nnisJdllen I'nwii-v', mUM, ~i:ho legislature must be presiunoil to have 
l-ij-f. li. Ir. 21t:. ■ ' ln> 0 'wn at the time ot‘ the passing of an act of 

' - parliament the state 'of the law, as laid down in 

• Person^’ — Tramway Company,,] — A local j decided ceisea. Kent Omtiity (o-u nr il, Kr partem 
tramway act authorised .the/,Boanl of. Trade .to ^0 Xt, J,, Q. B. 4B5 ; [BSiU] 1 Q. B. 725 ; 65 L. T. 
make bydaws.proiticlmg^thajjdengiM .should he, 39 W. li 465 ; 55 J. ih 047^ — C. A. 
broiight to a stand at br« streets,, and a penalty If an act of parliament uses the same iangiiage 
'was imposed on any •person- ’.olSehdmg,:' — Held, which was used in a former act of parliament 
that the word persW”'in4hded'vtte,.compaxiy. referring to the same subject, and passed for the 
St. Mt4em T7*mmaif 'Oo. v*. 'Wwd,^ 36 J. B* 71. same purpose ami for the same object, the safe and 
‘ . , n ^ ^ , , well-known rule of construction is to assume that 

;,'*;** BersonB-ifot limited tyA^ult8»]^T^ the legislature, when using well-known words 

liands Alienatioii, ‘Sokth- Wales, upon which there ha^e been welhknown decisions^ 

£tl;;;'v,‘by s»' protidekthai,'lph^itiid;affe^ 'day uses those words in the sense which the decisions 
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have attached to them. Greare,^ '\\ Tojield^ \^, 6 of the corresponding English act; and 
L. J., Ch. 118 : 14 Ch. D. 558, 571 ; 43 L. T. 100; enacts that ‘‘no acceptance of any bill of 
28 W. E. 840 — per James. L.J. S. P., Samjile, exchange . . . shall be siUiieient to him I or 
/dr Catlicart, Iuve^ L. E. 5 Ch, 703 ; 23 charge any person unless the same be in writing 

L. T. 281) ; 18 W. 11. 1055. on such bill . . . and signed bv the acceptor or 

Words in later Act following those ia Former TT iPr^T 
Act.]~Where cases have beeu decided in courts W 't II. ftf 

EiiS£SE! 5 *?f •ir'*? ' “ » UtiS ,i 24 ^ ss 

A . .y . 1 t +1 fr " V AtVi ^ sense | quoted section of the Mercantile Law Amendment 

I expedicur. that the meaning 

70 //' \ () p 4. A/'/ ^1- i of the said enactment hIu mid be further declared,” 

T T r!9 Am/.. T ' I P^’ovides -thatan'acceptanceof a bill of exchange 

*wv>A m ^ ® ‘1 • h 1 • 1 ms not and shall not be deetned to be iiisuiiiderit 

inAu A provisions o£ the said statutes bv 

iA tvf iB 1 / "‘f'f f"“ roaso'i only that such acceptance consists momly 

fT’ deemy to have the siAiature of the diWee written on snoh 

adopted that utopretarioiL bill” Held, that the act of 18TS was in effect 

IS^w/ 'lor/’ a declaration by the legislature, that the decision 
™ ., , , T 1 T in the case of //bi/Zw/// v. if/// Z'fny was erroneous; 

here the iegishUure have reinnduced words ^^^d as no distinction ‘whatever made by the 
upon which a case has been decided, they in ust fe^m^ of the English enactment corroponding 
be taken to have known the niteiiwetation that llth section of the Scottish act between 

one kind of acceptance and another, the elfect 
\\ allond^ o2 L. J., Q. X>. o«l,,lw2 per Mathew, J. declaration, although in terms eonlined 

Eeference to Cases on former Acts.] ^ The ‘^^^^^ptance by the drawee of a bill, was 

proper course is to read a section of an act, and struct. ion ot 

to ascertain its meaning, and not to trouble our- English statute on '^^ hich that decwonj\ as 
selves about decisions upon a former act. Any m *Qr?^^^oo ^ ^ 

other course would be apt to lead us astray. If ; ^ * 

the later act can clearly have only one meaning, ; Binding Character of House of Lords’ DecL 
we ought to give effect to it accordingly. If '■ sions.] --.Decisions of the blouse of Louis upon 
instead of doing that we compare it with the , (luestions of law, as to the construction of 
former act, and say that it differs from it only to } statutes, and especially of hscal acts, a.re 
such and such an extent, and then consider the I binding on the house in subsequent cases, 
decisions upon the former act, we might in that ' fnland Mevcime CommimonerH v. Iltirrhou. 43 
way go back to half-a-doy.en older acts, and, i j,. j.. Ex. 138 ; L. R. 7 H. L, 1 ; 30 L. T. 274 1 
after considering the decisions on them, we might | 22 W. R, 559. 
at last arrive at a conclusion exactly contrary to I 
the later act, BUdhtru, JEx parte, Toomer, In re, 

52 L. J., Ch. 451, 463 ; 23 Ch. I). 258 ; 49 L. T,' ^ 8. IMPBBATIVE, DmECTORY, <)E PERAIISSIVE. 

16 ; 31 W. R. 905---per Jessei, M.E. ^ . Bistinction between.] — Negative words will 

bemhie, the court ought to find out the meaning ! statute imperative ; words in the affirma- 

of a word irom the section itself, and if it can do j directory only. v. Lehrrl'r //., 9 

that, it need not have recourse to the use ot the j jj2 * 7 B, & €. 12 : 5 L. J. (o.s.) M. C. 

same word in the other sections of the act. If | 95 . ;4i ‘ r. R.’ 138.* * ' 

it cannot find out the meaning of the word by i ‘ ^ ^ * 

reading the particular section, then it may look ! Provisions as to Time imperative.j — Provi- 
thimigh the other sections to see in what vsense L^lons which .appear on the face of them 
the word is there used, for, as a general rule, a | obligatory cannot, Avithout strong reasons given, 
word is to be considered as used throughout an | be held only directory. The rule is, tiiat jirovi- 
act of ])ariiament in the same sense, Speneer v. jsions with respecfc'to time are always obiigatoi’y, 
IletrupoUtan Board of Worlt^i, 52 L. J.. Ch. 249, I unless a power of extending the time is given to 
252 ; 22 Ch. D. 262 ; 47 L. T. 455 ; 31 W. R. 351. 1 the court.' Barker y. Balnwr, 51 L. X, Q. B. 

bemble, the court construes a word in one I HO ; 8Q. 45'L. T. 480 ; 30W.^E. r>9~ - 

statute by reference to its use in another, in ^rove, J. ,B, ,_XA y, Barela f/, r>l E. J,, 
which the context may be different ; and that j M. C. 47 ; % Q. B. 1). 485 ; 46 L. T. 335 ; 30 W. R. 
the Lord Cha,ncelIor mMefnpoUtmiBhPrietllf/. i 572 ; 46 J. 603— C. A. 

v. Shar 2 )e (5 App, Gas. 425) did not intend to day ' 
down any general rule to the contrary, IK 

Amending Act — Previous Becisibas,']— M^here { fiegilth’Act,lB7o''C^^8 '&‘30.’yici -e. 


Contract by Brban Authority under Public 
Health Act j— Biifo*s'^ct 'of s. 1 74 of the Public; 

a limited iniierpretation has been placed' upon I every' contract ''-uncler that m^t by an urban 

*1... ..rr.^Ac, thewal.ae.exceeils 

; writing and sealed, is imperative, so that although : 

''"t inust havC^'^' been'' thevorhet''-‘party-'m the contract: 

the“ part of the legisiaturt^ ^'hebanhbfc fecovavUgainsfe the; grbaa authority 


prior acts of piarliament and the words of an autbmity shall, ^ 
amending act have been enlarged, the inference A '/B''* 

is that ' that '■ enlargement , must have beeir\^the' 0 theK;:paTty,r 
intentional on the part of the legislature, ^'he'bannbfc recovdi 
mnihaU v. Bcmietf 52 L. J., Q. B. 1 ; [1893] the .contract '-m 
1 QaB. 77 ; 4 R. 103 ; 67 L. T. 818 ;■ 4T % B. I 
33— 0. A. ' . ■ ‘ ■ ■’App:'0as.;SJ7.A4i 

Beet. 11 of the Mercantile Law Ameiniment 
(Bcotland) Act, 1856, is in the same terms with —0. 'kjfWfend'S 
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A statute enacted, that c. 
r,“ “n'-l that it should' be"kiv|ur 

It Vhcn“'^’^i letteis-patent to them. 243 ; 

t,l , V for the oompaiiy, aud S. P 

^^tters- M. C. 0. 

S H !n non.inrolmciit Th . 

tli^' wl\t ^ nionths, and enacted, that tive \ ^ 

t nl^ S public 

purposes, as if did.y 

compliance with the previous , , 

for '111 ii'f ^ action by the patentee provide: 

f i an nifnngement ot the patent, a plea shew' ' ' ' 
tiiat the previous sections had not been 

with was no answer " 

14 L. J., G. P 
By an act for 
the coinmissione 

tion were empowered froiA tinie to7imeTo'"entei' i case 

into contract c- c™ 

01 the works, or for furnishi' 
the performance thereof, or for 
purposc^sof the act, with rrr 
be willing to under} ake aiicf 

Contract should 

tiAfW?. ^ Ex. 228) 14- Jur 251 ' 

bctoit such contract should be entered into, ten 

days public notice at the least should be dven o n- oTi^n t 4 ? i 
in order that };ersons might make proposals \o the ^nvJi ^ ^ l^awful ’’—.Enabling or Compu 
commissioners at a time an<l place in^such notice fnf ® ^ Btdtnte, - it shall be lav 

to be specified; and all such contracts should themselves merely make that legal an 

specify the several works to be done and the ctherwisebe no rig 

prices to be paid for the same, and the times do. Their natuinl meaning : 

■when the woi'ks were to be compiote<l, too-ether ^I'ere raa 

with the penalties to be incurred in the c^ise of with a couple the powe 
nonperformance ; and the same should be signed r 1] ^d>on thos 

by the commissioners, or by any three of them J . ? t exercise of the power to she\ 

or by their clerk, and bv the iLlmi ov^ is an obligation to exercise it, .Miu 

contracting to perform «uch Cos ^14 'P’-m 

ot the contract should be entered in a book to be mi 5 ^ 

kept by the clerk to the commissioners :-~Held in v 

that the proviso in this clause applied to the pnnrt If lurr^Iiction is given to i 

duration of the contract only, and that the sub- ^ parliament, by tb 

sequent provisions were directory only and not lawful” those words, unles 

conditional ami that a contract, sHnid oth^- ! f controlled by other parts of the act, giv 
wise than in the manner therein pointed out was ^ discretion in the exercise of tha 

not thorefore void. Coley. 6 C Vg l«f ^ O*’- 

872 ; 7 Scott (2<.E.) 082 ; 13 L. J.. G? P. Sto! ^ ^ 

By 43 Geo. 3, c, 5i), s. 2, where any bridge or 

bridges, or roads at the end thereof, repaired at Words when Compulsory."' — Eir 

le expense of any county, shall be narrow and ^yords are always compulsory wljere the^ 

incommodious, it shall and may be lawful to and words to e:ffectuate a legal 3 .‘ight. J%Vmn v 
tor the justices of the county, at any of their supra, 

genei al quarter sessions, to order and direct -Such « ^ii‘dcing a railway .recited that tin 

bridge or bridges, and roads, to be widened, of the railway would be beneficial tc 

improved and made commodious for the public, pnblic, and that the company was wfiiim<>‘ tc 
pnoVKied that no xiKmey shall be appliecl tO' the o,nd the piiwer of c<»mpuIsoriiy taldng 

amendment or alteration of any such bridge or with the then ordinary powers, was giveu 

Diidges, until presentment shall have been made oompany. A mandamus issued, corn - 

or the insufficiency, inconvenieney, or want of the company to compleie the line :— 

lepaiation of such bridge or bridges, in pur- that the mandamus ought not to go, no 

suance of some or one of the statutes made and being cast on the company to make the 

now m force concerning public bridges ‘Held, of the act beinu’ enabling., not 

tmat.tlie section is permissive, hot 'impemt-iye, and there being nothiiigdn the 

and leaves the Justices a discretibn .xvhetiier or ^batterer' context to require that they shourd be 
not to order a bridge to be widened, though it m JbUbtnied as compulsory. Yoi-'k ami Sartk Jlid- 
proved to Hiern to be .narrow and .incommodious, ^ Bb & BL 858 ; 7 Bailw. (Jus. 

;EL'ii7ri-29 ^ L..li. Ilh ; 22 L, J., Q. B. 225 : 17 

a, 52 6 Jut jb. TJlSlVS' ^ bb 358— Ex. Ch. 


certain ^persons should jlangto^^^ is, as a general rule, permissivi 
for j Bach'n v. Uram-, 51 L. J., M. C. 132 : i) (). B. I 
41) L. T. 419 ; 30 YY. li. 548 ; 4(> J. P. 471 
^ Her/. Y. Mo nfr/omeryahli'e JJ., 51 L. J 
. P, 517. 

The words “ shall and may ” are only impera 
where the clause in a statute is for rhi 
A benefit. Ilnr v. FloohrvU Indoraro 
timruimonevrr. 2 Chit. 251. 

_Th0 word "may” in 1*3 ck 14 Yict. c. Gi 
(County Courts Extension Act), s. 13, whici 
. that, in certain cases, the couit or f 

at chambers may, bv rule or order, direci 
A'w V that the plaintiff .shall reeovef life costs, is ii„i 

177 ■ <J luTlV/ give a fliseretiou, but to confer apowei 

, .1 jui.-ou. apoii the court or judge, and the exercise of .sud: 

township, power depends not upon the discretion of the 
uto execu- court or judge, bat upon proof of the particiilai 

performance Duuffe/l v. Putrrsfn. iPc. B.°7o*3 : H Ex' 337^u^'' 

"g materials for 21 L. J., C. P. 27.' S. P., Crttlte y Powell 'i 

, any other of the El. & Bl. 210 ,; 21 L. J., Q. B. 1S3 
any persons who should The wor<ls of s. 9, “ shall and may,” are obliga- 
.**vl engage m the same : tory and not merely Derrnisfifvo- /?/>/■/ »iM/r 


--^*irayP*]—When.'^A^f«fce declares Previcus law, 
img ^ shall” foe donCf the language is manner of pjx 
imperative, and 'the. thing .must be amendment, ii 
re the .word may fig. bsed, ' the independently 



STATUTE 


vioush^-cxisting law. Or <at all events the ; of the law, and the subject-inatter of it. Thus, 
previous ])ractice is a matter of very slender and i the Statute of Limitations and of Firuis would, 
remote consideration. v. ' have bound infants, «kc., without any ex|n-ess 

supra — per Penzance (Lon.l). i exception. Beflifiml w Wade. 17 Ves- V2 : II 

I K. E. 20, 

Permissive Words give a Discretion,] — Where . 

the terms of a statute are not imperative, but I Deference to other Sections in same Statute.] 

permissive, the fair Inference is that the logisla- , —Wo ought to find out themneaning of a word 

ture intended tliat the discretion, as to the use of : from the section itself, and if we can tK> tint, we 
the general ].)Ower 3 thereby conferred, should he ! need not have recourse to the use of (lie same- 
exercised in strict conformity witli [)rivatc rights. ' word ill the other secrioiis et the act. It we 
3 frtroj)olltnfi A^'ylum BU-tHrt Jfanfn/rrsY.Jfill.oimnot find out the meaning ef the werd by 
TjO L. J., Q. r>. r>58 : (> App. Cas. 208 ; 41 L. T, | reading the particular section then we may look 
053 ; 20' W. E. 017 : 45 J. P, 664— per Watson | through the other sections to see in what sense 
(.Tiord). i the word is there used, for, as a general I’ule, a 

Where an act directs that, under certain cir- 1 word is to be consitlered as used ihroughmit an 

cumstaiices, one or other of two matters shall be i act of parliament in the same sense. Spejtoer v. 
done, the party to do the act has the option of I Metropolituu Board of lfdod'.s% 52 L. J., (7h. 240, 
doing which act lie pleases. Rp-ij. v. S, B. Bi/,, j 2.52: 22 Oh. 1). 162 ; 47 L. 1. 40.5 : 31 W . 11. 
-3 PI.’'L. Cas. 471 : 1 C. L. U. 932 : 17 Jur. 1)01. I 351— per Jesscl, M.E. 

1 ■ Where one section gives to A. the jiower whitni 

Exemption from Bating.]— Under the i 1 ^- lias, and a subseqaeut section gives B. non- 

Hunilaj' and Sagged Schools (Exemption from [ powors, A. does not acquire the now powei's given 
Rating) Act, (32 & 33 Viet. c. 40), s. 1. by ; to B. Mtcanh v. p p Vt 

which rating authox-ities may exompt from their 1 E. U K 4,- ; -4 h. J., m. c. ox . i -Jin . t-''- ■) 
rates buildings used as Bun day or ragged schools, j 1^ ? d \v . id. lb/, 

the rating authority has a discretion, and is not ■ rnn. 

boimd to exempt any such school. BpIIy. Cranr^ , Bight of Act g -.f n it- f i> -iv-tvhio* 

42 L. J., M. C. 122 : L. E. 8 Q. B. 481 ; 29 L. T. : section of an act im paynp.^ ami 

017-91 w E on 1 improving a town empowered commissioners to 

“ ’ " ‘ i pave the streets, and enacted that the expenses- 

Where Observance Optional.]— -Where an act | should be paid to ,'JJt!l“I^'H!Tl-t’llmulTlM■ 
directs thxit, unxler certain ch-ciimstanoos, one or ' fdiommg, m equal scares , a id th.it it shoul U 
Athornf two ni-^ittors shall be done the nartv to I tor such commi.ssioners to iccuiti such 

do thoiot has the optio'ri of doing which act be j expenses by action 

qileasea. w ^ £ I^,., 3 H. L. Cas. 4V1 i 1 : p've thebn!^;",. 

Ai-aVlycompany ibtainodanact for maldixg Aey shodkl give ixotico to the owner of laud 
a branX wikiu seven Te.ai-s. They gave the adjoining the street, re-quinng him to pave the 
v^vJ noticeH. While their bill was before per- j same ; anc , i the owm- “ o ^xve 

Hament they agreed to imrclmsc the land of for six months, it should be lawiui toi thcc. n 

aetbut never executed or d-gan to execute the , that the ~ ‘y! 

branch. The seven years expired :-Hcld, that I share of the WH 

permissive words in the act of parliament were 1 

/-vV n,vrv+/x-j«vr 7 iW)iih 7 n>rth //)fd T)u 7 idpfi hud not puitl the ssime . fciLitl, tout tiicgivin„ n 

rI Mt f H L 5U 3 hnf I notice to the defendant to pave the street was a 

w t/Vtt ^ I condition precedent to the plaintiff’s right ot 

w4J , o w. it. aW action, and, therefore, that the declaration %vas. 

I bad for not containing such aii averment. ^ Sal- 
i ford Corpmitlon v. Aohen^ Hi M. W. 85 ; Iti 

9. Effect of Oxe Paet Anotheb. 

Af R-n A At -mav be exulained by By one section of a local act it was enacted, 
another^]— If any part of a statute is obscure, that money allowed by 

and other passage in the same act will elucidate gation to their clerk, appointed by them, ^ouUl 
tint obsciiritv recourse may be had to such con- be paid by the proprietors ot the tolls on e 
ted for that puriiose. lici v. Pahmi-, 1 tench, navigation in certmn proportions. A subsequent 
f’’c -352 S^,^- -Ajast. P. C. 808. S. P., JJcji.t. section fenacted, that if any proprietor sho^d 
V«;/,5) riiimi ante col 1893 1 neglect of refn® to pay on demand maxle, eithei 

Ifris douwll tChcr a sktuto declaring an ' of himpr ids a^nt, themone^^ 

net Instrument or contract void, makes it void- by action, With double costs, in the cleil. s name, 

vifS «cont ® mst be drawn from the l4ten4aeH)^-1p %-a«pl«»t»m!^^ ngl.t 

SgSe mauitested by 

of the law, from 4:he, general purpose and design ‘|omt4y ^ % cleiBaad, i^(,pipeBsary ^ _ 
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action, must be presumed after verdict ; and contained a section which provided that upon 
tlierefore, that the declaration must be consi- the final order or certificate of the inclosure 
<Ie!.‘ed as framed, and the %’’ei’dict recovered, commissioners and the execution of the impvove- 
imder fjoth sections, and that the plaintiff was ments the company should have a first charge 
entitled to double costs. TihMts v. Torlw, 4 upon the inheritance of the improved lands in 
A. & E. 134 ; 5 K. M. 609 ; 5 L. J., C. P. 54. juiority over every other then existing or future 

charge. The company of 1353 having executed 
Two Sections of same Act Inconsistent,] — An improvements of land already subject to a charge 
act was passed on the 21st of July, 1851, called in favour of the company of 1849, contended that 
‘‘ The CTOvernor ami Company of Copper Miners the latter charge was displaced by theirs : — Plekl 
Act, 1851,*’ for arranging their affairs : and s. 22 that the two sections were not irreconcilable, and 
provided, that after a reconveyance the com- that the charge which was first in order of time 
panj should hold their property discharged from was entitled to priority. Pollorh v. IjandA‘ Jw- 
all rights and claims of all creditors and claimants, jfrorement Ci>., 57 L. J., Oh. 853 ; 37 Ch. D. 661 ; 
The 12th section refer j‘ed to another action 58 L. T. 374 : 36 W. B. 617. 
previously brought by the plaintiff against the General provisions in an act do not override 
company on the same contract, and which had special provision ; so that where an act contains 
been referred to an arbitrator, and provided that special provisions as to particular property they 
the plaintiff should be considered as a creditor must be read as exceptions from general provi- 
for a certain amount till the award was made : — sions, whether contained in the same or any other 
Held, that s. 22 referred to debts or liquidated act. Taylor v. OWiant Chrporatmyi^ 46 L. J., 
claims, and was not a bar to an action in respect Ch. 105 ; 4 Cb. D. 395 ; 35 L. T. 696 ; 25 W. 1\. 
of the damage which accrued after the passing of 178. 
the act. Wood v. Ckpjx^r Mhiers’ Co., 14 C. B, 

428 : 2 0. L. E. 1735 ; 23L. J.,C. P.269 ; 1 Jur. Ordinary or Extended Meaning.] — Although 
(2?.s.) 65. tlie coui't are primil facie bound to read the words 

of an act according to their ordinary meaning in 
Whether Schedule Bestricts Enactment.]~»It the language, if there are other circumstances 
would be quite contrary to the recognised prin- which shew that the words must have been used 
ciples upon which courts of law construe acts of bv the legislature in a sense larger than tlicir 
parliament to enlarge the conditions of the ordinary meaning, the court is bound to read 
enactment and thereby restrain its operation by them in that sense. The rest of an act must 
any reference to the words of a mere form given therefore he considered to see whether there is 
for the sake of convenience in a schedule, and any reason for reading the words in a sense 
still more so when that restricted operation is huger than their ordinary meaning. Barlow 
not favourable to the liberty of the subject, but v. Rim, 59 L. J., Q. B. 183 ; 24 Q. B. D. 381 ; 
the reve3*se. Bmn v. Green,, 8 P. D. 89— per 62 I.. T. 552 ; 38 W. B. 372— per Esher (Lord), 
Penzance (Lord). M.B. 

Different Words in same Statute in relation to 

aame Subject-matter,] — Where in the same 10. Eefebbnce to Debate in Pabliament, 
statute, and in relation to the same subject- 

matter, different words are used, the court ^ Opinion of Lord Chancellor expressed in Speech 
must see whether the legislature has not made iJi House of Lords as to Construction.] — During 
the alteration intentionally and with some the argument of a case counsel proposed to cite 
definite purpose ; priraii facie such an alteration as an authority for the interpretation of the 
would be considered intentional. Brighton Church Discipline Act, s. 3, the opinion of the 
Guardians y. Strand Umon, 60 L. J., M. C, Lord Chancellor as to its construction, contained 
105; [1891] 2 Q. B. 156; 64 L. T. 722; 39 in a speech delivered by him during a debate in 
W. B. 581 : 55 J. P. 743 — per Esher (Lord), the House of Lords upon the third reading of 
M.B. ' the bill : — Held, by Bramwell and Baggaliay, 

L.J J. (Thesiger, L.J., dubitante), that the speech 
Whole Statute must be Considered.] — In con- of the Lord Chancellor might be lawfully read 
istming the terms of any provision found in a for that purpose by counsel during his argu- 
statute we are entitled and indeed bound to raent. Meg, v. O^rford (Bkhop}, 48 L. J., Q. B. 
consider any other parts of the act which throw 609 ; 4 Q. B. D. 525 ; 41 L. T. 122 — G. A. See 
light upon the intention of the’ legislature. Col- next earn, 
qulhoun v. Brooh% 59 L. J., Q, B. 63 ; 14 App. 

Cas. 493 ; 61 L. T. 518 ; 38 W. B. 289; 54 J. P. Eeference to Debate ia Parliament,]— An act 

277 — Herschell (Lord). cannot be construed by reference to a debate in 

Buies of construing a statute where a general parliament. It has been i‘egretted in the House 
enactment in. it woukl override a particular one, of Lords that the court of appeal had allowed 
and wdiere two parts of it are contradictory, such a reference to be made in Meg. v. Oxford 
V. 26 Beav, 606. ' , ’ (ii/V^-o^;), supra. S.E.Jiy.'sf.IlailmayConious- 

Where one dairse of an act cHrects speoiffc acts doners, 50 L. J., Q. B. 21)1, 203 — per Beiborne, 
to, be done, but such acts -wbhki foe, included In L.O, 
the general teinns of a subsequent prohibitory 

;clairse, flie' former xtesb ■ ,b6ntroHed, by When Founded m Eeport of Commissioners.] — 

the latter. Be 'WinUft ■ Co'rpo'mtwny Where a statute is supposed to have been founded 

26 Beav, 533. ' ' ' f ' 8' ' ' on a report of commissioners appointed by the 

, (•‘b"’-;-’ ’ ' ; “ • ■ ‘ . crow'n, that report ought not to be referred to in 

^ ,--- 7 t;it,and Dram^ a court of justice as a guide in construing the 
■Charge— Priority^] — The GeneraPLand,' Drainage statute. Martbi v. Hemming, 18 Jur. 1002. 
and Improvement.Gompany’ai^etil: 1849, and the S. P., Ewart v. Williams, 3 Drew*. 21, 24 ; Ard- 
Lands Improvement Com pahy%;iSct, ,1863, each mg v. Bonner, 2 Jur. (n.s.) 763, 
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sions in an act passed one or two centuries ago, 
it may be legitimate to refer to the construction 
put upon those' expressions throughout a long 
course of years, by the unanimous consent of all 
parties interested, as eridencing what must })rc“ 
suinably have been the intention of the legis- 
lature at that remote period. A recent statute 
should be construed aceordiug to its own terms, 
when these are brought into controversy, and not 
according to the views which interested parties 
may have hitherto taken. Clf/de Sav/f/at/ofi 
Try Steen v. Laivd^ 8 App. Oas. 


pomtion, 46 L. J., G. P. 137 ; 2 0. P. D. 99 ; 36 2. Bemedial, PesSAL, OE Pkohibitokt. 

L. T. 279 ; 25 W. R. 240-0. A. , 

The Lands Clauses Act, 1845. 8 & 9 Viet. c. 18, Eemedial— -Construed liberally. J— in the case 
5 . 9, provides for assessment of purchase-money of a remedial statute, everything is to be done in 
for lands taken from parties under disability advancement of the lemedy that can be done 
and compensation for injury “ to any such lands ” : consistently with any eonstruction that can be 
—Held, that the section may be read as if the put upon it. Johw.'n v. Jehnes, 3 Dow, 15. H. P., 
word “such” were not in it, and therefore a AtcJienonY.Evevltt^ 

party under disability is entitled to compensa- It is by no means unusual, in construing a 
tion for injury to lands not taken. IJy. remedial statute, to extend the enacting words 

beyond their natural import and effect, in order 
Alteration of Word.]— When the intention of to include cases within the same mischief. St, 
the legislature can be collected from the statute Peter's^ York {JDean and ChapUr') y. ^llddle^ 
itself, words may be modified, altered, or supplied horoygli ^ 2 V. & J»'196. 

in the statute, so as to obviate any repugnancy Statutes intended to remedy a grievaimc ought 
to. or inconsistency with, such intention. Quin to be construed liberally, -so as to attord the 
'^‘O'Keeffe, 10 Ir. C. L. B. 393. utmost relief which the fair meaning of their 

’There is a very serious consideration whether language will allow. Ba'p^udo v. WylUe^, llie 
we can alter the ‘word “ convenient ” in the 8th Piece Superiofe, 43 L, J., Adm.^20 ; L. B. 5 I . G. 
section of the Prescription Act by putting the 482 ; 30 L. T, 887 ; 22 W. E. 4il, 
word “easement” instead. That is a question rnustrued Strictly 1— When the 

the 8th section as it stands is so absurd that the the latte/ 

word “ convement " cannot stand there, but that iv 4^ T IMG 9 > • L b" 

does not quite conclude the question as to v ^ ^ 

whether you can ii^ert another wonh^ Z^ ’ K very ’statute 'Aich intreduces a capital 

19 Oh. D. Si ; 4o L. I. 2,-i8-pci Jessel, construed strictly. v. 

s a penalty is affixed 

toofl Q i !. ?i by an act of parliament to an act or omission, 

1828, 9 Geo. 4 c. 14 (Loul ien eulen s Act). ‘ is tjie o,.ly ,,umshment or loss 

Zyrfe 1 M. & W.lOl; 1 lyi. A U. 

1 terations refused'to complete sense of s. 2 of omiasnon 
Warrants of Attorney Act, 1822,. 3 Geo. 4, c. 39. ’ ’ ’ 

G-reen v. Wood, 7 Q. B. 1/8. A .statute which ,fe penal umst be construed 

Casus Omissus.]-We ought not to create a 

casus omissus by interpretation save in some case ( * i OJ ? 

of strong neceasity,_ /f ' in construing a statute by which a penalty is 

w P iii’- « 'ner lord imposed, we must look strictly at the language 

-c iizgeiaia. penalty is sought to be enforced has com- 

mitted an ofeice' within the section. Gjaff r, 

T\ PAXT^QTPTTP'rTmsr ^PF,nTAT/TiT Pvans^ 51 L. «)., M* C. 25 ; 8 Q. B. D. 377 ; 46 

D. COJNblBLOIlOA bi UtlAiiGt. ^ J y 262. 

1. Of AlsrciEST Acts. A person who seeks to recover a penalty 

imposed by a statute must pursue the method 
Construction by reference to Bate.]— Ancient pointed out by statute xvith all possible striet- 
■statutes are to be constrircd with reference to the j^oss. =59 L. J., Q. B, 5 : 24 

state of things at the time of their passing, Q'. J. ;61 U 'Tl 870 ; 38 W. B, 138 ; 64 

Ada?n>n, 1 Macq, H. L. 120, ' ' v*. Pawmwe, 69' 

The construction, of an old act may be cleared hi J,, M. 0. 110 1 ,25, Q.'R^.D, 152 ; 63 L. T. 197 ; 
by eontempomnpa expos'itio, shewing the conduct :$'S' W. B. ■ 62i)-,f bl' ¥/ 'ill— pe/Qave, J. 
and understanding of parties at the time of its , Penal laws- are- 4^- Be construed according 
passing, and subsequently ; and for this purpose to rules- of 'equity.'- '' Martimn v, Smtiioute, 1- Atk. 
the annals or histories of the period, and anth ‘..V 

quarian researches, maybe referred tod ' ■' V''- -u"'" x ' 

Peerage I Macd. H. K 401. ' /' ■ Effect ,of;Eenai’|%tute;j-^S.ubsequen 

Sembie, when there are ambignpus expres- in -the' penalties do not 
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3‘epeal former methods of proceeding ordained 
by jn'cvioiis acts without negative words, Mid- 
dleton V, CrofU. 2 Atk. 2G5 (Appendix). 

When a statute inflicts a penalty for not doing 
an act provided for, the penalty enacted implies 
that tliere is a legal compulsion to do the act in 
question, and this principle is not affected by the 
fact that the ponalry has a particular destina- 
tir>n. lledpath v. Allan. 1) Moore, P. C. (Is^.S,) 
3-RI ; 12 L. J.. Adm. 8 : 'L. R. 4 P. 0. 511 ; 27 
L. T. 725 ; 21 W. E. 27(). 

Forbid<Iing a thing under a penalty, to ]>rotcct 
the revenue, does not make void the thing if 
done, nor prevent an action thereon. If a thing 
is prohibited for other than revenue purposes, no 
action lies thereon. Swan v. Banh of Siwtlujtd^ 
2 Mont, Ayr. 661. 

Whore a penalty is imposed by an act of 
parliament upon any transaction, the transac- 
tion will be illegal, though it is. not expressly 
prohibited hv the act. Chrh and Yo7(qJ>a.l lly.. 
In re, L. R, 4 Ch. 748. 


the thing prohibited. Phlljiot v. St. Georper 
IIospltaL supra. 

A contract entered into in contravention of a 
statutory provision, whether the provision is. 
express or implied, from the imjiosition of a 
})enaity, will not support an action. Ontdell v. 
Dawnoii, 4 0. B. 876 ; 17 L. J., C. P. 311. 

Where a penalty is imposed by an act of parlia- 
ment upon anv transaction, the transaction will 


Fiscal. 

Strict Construction of Fiscal Statutes.] — Fiscal 
statutes must be construed strictly. Partinqton 
V. AM.- Gen.. 38 L. J., Ex. 205 ; L.‘R. 4 H. L. 100 
21 .L. T. 370'. 

The principle of all fiscal legislation is this : 
if the person .sought to be taxed comes within the 
letter of the law he must bo taxed, however 
great the hardship may appear to the judicial 
mind to be. On the other hand, if the Crown, 
seeking to recover the tax, cannot bring the sub- 
ject within the letter of the law, the subject is 
free, however apparently within the spirit of the 
law the case may otherwise appear , to be. In 
other words, if there is admissible, in any statute, 
what is called an equitable construction, certainly 
such a construction is not admissible in a taxing 
statute, where you can simply adhere to the 
words of the statute. Pnrtinqton v. Aft.- Gen. ^ 
L. R. 4 H. h. 122 — per Cairns’ (Lord). 

A statute which imposes a tax or duty must 
be construed strictly ; and any ambiguity will 
entitle the subject to be exempt from the tax 
or duty. ITnU Dovh Co. v. La, AJarohe^ S B. 
& C. 42 ; 2 M. & Ry. 107 ; 6 L. J.Yo.s,) K. B, 

A taxing act is to be construed upon the same- 
principle and by the same rules as any other 
act. A£(wneq Boelts mul Harbour Board v. 
Lucas, 51 L. J., Q. B. 114 : 46 J. P. 388— per 
Brett, L.J. 

Taxing acts must l>e construed strictly. Andi 
where therefore land which, in 4 Will & M., 
being employed for charitable purposes, as the- 
site for an almshouse or hospital, was on that 
account declared b}'’ a statute then passed (4 WHIL 
. ^ k M. c. 1) to be exempt from the land tax at 

ances drawn by him. TmfUr v. Crotoland Gas that time imposed, and the like words of cxemp- 
and Colie Co., 2 G. L. R. 1247 ; 10 Ex. 203; 23 tion were used in 38 Geo. 3, c. 5, the fact that 
L. J., Ex. 254 : 18 Jur. 913 ; 2 W. E. 5S3. other land had since been applied to the same 

' ' charitable purposes, and the original land had! 

Effect ' of,]—- When a statute- prohibits, been, by order of the court of chancery, directed 

under a penalty, any person .from agi’eeing to to be held by the trustees of the charity to theii: 
pay certain expenses, ah agreement to pay such' own use, freed from its charitable trust, du’l not, 
expenses is Invalid, and ho action is maintainable without more, render it liable, even in the hands* 
upon it, althoxigh the statute .does -not expressly of a tenant, to the taxation fi'om which it had 
prohibit the other party to the agreement from previously been exempt. Co^ v. RahUU, 47 
receiving such expenses,; Orj.^mpdse. a penalty L. J., Q. B. 385 ; 3 App. Gas. 473 ; 38 L. T.430 ; 
upon him for so doing; OHrkn y, 9 Ir. 26 W. 11. 483. 

0. L. E..318. ' ' Taxing acts must be construed strictly, that is* 

Prohibitory statutes mitst'-hhi 'Bet interpreted to say, that they are not to be extended so as to* 
On a principle of tendehoy thing, -done is have the effect of imposing on the subject a tax 

substantially that which is 'prohibited, the thing j which parliament has not clearly made him pay 



j/iorieij, ift re. inoru'u v. (»() J^. J., Uu. ; vidcd ror ijy the alternative expressions *• shall 

r>37 ; [iSUl] 2 Oil. 618 ; (M L. T. olo ; 30 W. li. be,” or ‘’shall have been found,” it seems that 
o65. the duty attaches from such retrospective date. 

.Decisions of the House of Lords upon questions Ilmw 8 Bro. ?. C. 198. 

of law, as to the construction of statutes, and 

espcciall}’ of hscal acts, are binding on the house Accommodation for Toll,] —When an act autho- 

in subsequent cases. Inland Recenue Commit- rises the exaction of a toll, the acconnnodation 
V. Ilarrisim. 43 1^. J., Lx. 138; L. It. 7 for which the toll is authorised must be provided. 
H. L. 1 ; 80 L. T. 274 ; 22 W. B. 550. Aitoii v. 1 App. Gas. 456. 

Intention to Tax must he Clearly Shewn.] — 

Acts, in order to infi'inge ufion the legal rights 
of the subject, and especially to impose a tax, 
must be expressed in language clear beyond all 
]-easonable doubt. S/uao \\ Biuldin, 9 Ir. 0. L. R, i coristruinj 
214. ^.V.Jl(uj,x.MHUinoTInh)nA2\x,Q. L. R. 85, ' ' 


4. GOHSOLIDATI^a OB COBiFYIA^^ 

Consolidation Statute— Alteration of Xiaw,]—- 
Ag a consolidation statute, the 

. .... refused to put upon certain words a construction 

An intention toirapose a charge on’fe which they did not otherwise properly bear, 

must be shewn by clear and unambiguous Ian- although by reason of alterations in the law 
guage. Oriental Banlt y. WrigM. 50 L, J., P. 0. between the dates of the original and the con- 

1 : 5 App. Gas. 842, 856; 48 L. T. 177 P. 0. solidation statutes it was difficult in any other 

S.*P.. Ing?'am v. Rrinhwciter, 44 L. 'j., P. 0. 88 ; way to give effect at the time to tho,se words. 
82 L’. T.'746. Mitediell v. 58 L. J., Q, B. 425 ; 28 

Where sach intention is doubtful, that mean- Q- P* 5 

ing must be adopted which is most beneficial to 

the public. Pri/ce v. ^lomioutliMre Canal and Ib construing an act of parliament which is a 
Ilf/. Co.. 49 L. J., Ex. 180 ; 4 App. Gas. 187 ; 40 consolidating act and does not profess to amend 
L.’ T. 630 ; 27 W. Pu. 666. cr alter the provisions of the acts consolidated, 

priind facie the same effect ought to be given to 
Ambigxiity-Imposition of Eate.l-Wlievo an prpTf of «« given to those- of the acts 

not gh4 power to a company to impose a toll ' A a n 

or rate upon the public, and it is left ambiguous 'la w' ‘ 

which of two tolls they have a right to impose, ^ 

the court must decide in favour of that which is consolidating and Amending Act.l-In con- 

least onerous or ourdensome to the public, bont/t' . . ® i ® 

/>. 7 ? ri t x> struiiig a consolidating and aniending act as 

C t (AKX.Jicrrow, OU.P. distin|uished from a codifying act, the court is 

^ ' entitled to have regard to previous (.Iccisions. 

„ X* 1 Ihidqett. hi re. Coo'per v, Adanat. [*1894] 2 Gh. 

Exception or Modiflcation.]-The cases L_ j U7 ; 8 E. i 2 i ; 71 L. T. 72 ; 

wmeh have decided that taxing acts are to be ^2 W. R. 551 : 1 Mansou 280. 
construed strictly probably me<ant little more ’ '• ‘ , w, . 

qan thia-tlmt, (nasmuoh as there was not any cfodifleation Aot.] - In eonstraiug a statute 

a prion liability in any subpet to pay any par- expresslv codifies the law the court cannot 
ticukr tax, or any antecwlent relationship be- previous decisions 

tween the taxpayer and the taxing authority, ctf words o! douhttul import 

no reason founded on any supposed relationship exceptional circumslances. of 

ot pc taxpayer and the taxing authority could v. vJqlmm, 60 L. J., Q. B. 145 ; [ 1801 ] 

bo bronpdit to bear upon the cons ruotion of the j. 3-3 33 

act, and thoretore the taxpayer had a right to 3^3 ’ Haisbnry, L.C.. and Lord 

stand upon a literal construction of the words 

used, whatever might bo the consoquences. I the 'interpretation of a statutory code the 

•cannot think this principle applies to anj eon- (.leoisious can only be resorteil to 

sidei-able extent where the payment spoken of m special grounds, as where tho code contains 

the act IS a payment to be made in return tor of doubtful import or uses language 

services rendered, anti above all i,n a case wlicie previously had acquireil a teohriical inean- 

parlmment does not step in to give the right to j 61 L. J., 

pa:meut, but tapei- to moderate and knit a p 79 . ngaa] A. C. 481 ; 67 Ji T. 503-P. 0. 

right to payment which otherwise might exist ’ ^ , , 

without limit, or, at all events, with only such ■ - ■ 

limits as would be -placed upon it by a quantum ,, t . r . ^ 

meruit assessment — ^per Lord Cairns, L.G. Ih. - LOCAL A^D i ER..OLAii, 

General Constrnotion of.] — 'Where an act 
Boetrine that Honey to he Laid out in Land interferes with private rights and private 
is Land.]— The doctrine of the court of equity, interests, it- ought 4o receive o' strict construction 
that money directed to ho laid out in land Is so far as those rights .and interests are coiicerned. 
land, does not extend to the interpretation of Jhighei y. Clicker ande Uvlyheml 
statutes imposing duties on personal estate.' De Ch, 9'7';,-8-.Jur. (K.B.)'22t. i '7 L. T. 197 ; 10 W. E. 
Laneeg v. hdakd Ileren-ae Om/whwhnArrAS 38 219, ’ . 

L. J., Ex. 198,- L. R. 4 Ex. 845. Affirmed in Ah estate act is to be construe<l according to 
Ex. Ch. 39 L. J., Ex. 76;' L. R. 5 Ex. 102 ; 22 the intention of the 'legislature, clearly expressed ; 
L. T. 289 ; 18 W. B. 468. ^ therclhi''iandrits^:Ya|!dity\isannQfc-'be^ qu^sti^^^ 

^ . on the suggested "grbutid that aiEthe partiies 'who 

Eetro&pective ’Operation.]— Whete a duty i is ought;rfbhave.]9een-w^'h»t-.fef0f0 paiilaihent 
imposed, with a retrospective date depending on dming,thediTOm%iVprthat ^parliament 'assented , 
a fact which has, taken place? and which is pro- do -it uiidhr Imposed upon 

YOL* xni. ' ' ' ■ . ‘ /'"v"*' \ ' *61 ' ‘ ’ 
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them bj interested paities, in the absence of Bate — Burthen of Proof.] — Whenever it is 

other parties equally intereste<b Shrewshunj sought to impose a 3‘ate. the burthen lies on 
(iLbr/) V. Ifope Smft B C. B, (K.s.) 1 ; 20 L. Jl, those seeking to enforce it to shew that the words 
U. F. 34. xVflirmed 6 C, B. (isr.s.) 221 : 20 L. J., used by the legislature are clear and unambiguous 

G. P. 100 ; Jar. (x.s.) 472 — E.v. Ch. ’ in order to charge the subjeet. Jwjnim v. Uniik- 

An act empowering a company to contract, tvafer, 44 L. J., P. C, 83 ; 32 L. T. 740. ^ 
for purposes of public advantage, ought not to The construction of private acts is to be 
iTceivo a narrow constrtiction. Dover GaaLifflit ' governed by the principles of common law, and 
C(K v. Lover ChoporatUm, 7 X)e O. U, k, O. 545 ; i applietl lo the subject in a matirier analogous 

1 Jur. (x.B.) 812. j lo the rules of interpretation in a private dee<l 

i or conveyance. Etioi (hJlege v. W}nche.ster 
Acts prepared by Company strictly construed ; QL'inliogi), Lofiit, 401. 
against it. J — The respondents had the prepara- Where by a statute a special authority is 
tion of their own measure, and were bound delegated to particular persons, affecting the 
to see that it fitly expressed the purposes of property of individuals, it must be strictly j}tir- 
pariiament. 'fhey were not forced to adopt sued, and appear to be so upon the face of their 
the act if they had reason to complain of its proceedings. lle.r v. Crolier^ Oowp. 26. 
inirshness or injustice ; and it behoved them to A local act of parliament is not to be con- 
have am' terms favourable to themselves and striicd strictly as against the public, who were, 
involving burthens on the public explicitly and in fact, no parties to the passing of the act. 
unequivocally stated. If they have not done so, Campbell v. Lang^ 1 Eq. K. 98 ; 1 Macq. H. L. 451. 
the fault is theirs, and they must take the con- Where a public company is created by act of 
sef][uences. Lrgee v. Mimmo-nth shire Mg. and parliament, with liabilities and duties east upon 
Canal Co., 49 L. J., Ex. 130 ; 4 App. Gas. 197 ; it, and privileges and rights are granted to the 
40 L. T. 630 : 27 W. K. 666 — H. L. (E.) persons dealing with it, the party imposing 

llcpresontations made on plaii.s deposited by duties on the company must be taken to know 
the promoters of an intended railway in pur- the provisions of the statute, although it is a 
nuance of the standing orders of the houses of private act. Cahill v. L. d'’ K. ir. Mg., 10 
paidiament previously "to an application for an C. B. (K.s.) 154; 30 L. J., G. P. 289; 7 Jur. 
act, do not bind the railway company after the (IT.S.) 1164 : 4 L. T. 246 ; 9 W. 11. 653. 
act is obtained nor give other persons any cc|uity Observations as to the construction of doubtful 
against the company, except so far as they are passages of acts of parliament, as between a. 
incorporated with the act. Att.-drcw. v. (&. Al companv and the public. Eton. Colleqe, Eiv 
Mg., L. K. 6 H. L, 367. Affirming 41 L. J., Ch. parte, 20 L. J., Ch. 1 ; 15 Jur. 45. 

505 ; L, K. 7 Oh. 475 ; 26 L. T. 749"; 20 W. 11. 599. The domestic statutes of a charitable founda- 
tion sajq that the trustees shall and may” turn 
Construed in Favour of Person sought to be out, &c. This shall be construed imperatively 
Charged.] — Clauses in acts empowering com- that thej' ‘‘must.” Att.Mren. v. Loch, 3 Atk. 
panics to levy a charge u|;)on the public, as in 164. H. F., Stamper y. Miller, 3 Atk. 212. 
railway acts, for example, must, where the And the same words shall be construed impera- 

meaiiing is doubtful, l)e construed favourably for tively in acts of parliament, lb. 
the public. Stoehfon and Barit ngf on Mg. v. Construction of charitable bequests with refer- 
Barrett, 11 Cl, 598; 8 Scott (n.r.) 041 ; 7 ence to a local act of parliament, concerning 
Man. k (1. 870. S. P., Seales v. Phhertng, 4 charitable bequests to the parish, &:e. Att.-Gen. 
Bing. 4 48 ; 1 M. & P. 195 ; 6 L. 3. (o.s.) C. P. 53. v. Freeman, 5 Price, 42.5 ; Danieli, 13 7: 19 E. R. 

Although when an act imposing a duty or a 641. 
toll is equally capable of two constructions it is Construction of the Glamorganshire Canal 
to be construed .so as to relieve, andnottoimpo.se Acts. Principles applicable to the construction 
a burden upon, the subjects of the realm, yet if of acts of parliament establishing public com- 
of the two constructions the one is reasonable, panies, with extraordinary powers, for the 
and will effect the object of the act, which the execution of woi’ks of local or genei*al utility, 
other construction will not, the former is to be Blaltemore v. Glamorganshire Cmial Mavig'a- 
adopted. Ilihernian Mine Co. v. Tuhe^ 8 Ir. tion, 1 Myl. & K. 154 ; ”2 L. J., Ch. 95. 

C. L. E. 321. ■ , , 

It is a very well CvStablished rule, that if ,a Compensation for Damage.] — Btatutory pro- 
statute irapose.s a charge on the subject, it must visions as to compensation for damage, in a local 
be strictly construed as against the party in and personal act, must be regarded as a contract 
whose favour the charge. is imposed. Mecf. v. between the parties, whether made by their 
Barclay. 51 L. J., M. 0, 27 ; 8 Q. B. I). 306 ; 46 mutual consent or forced on them by the legis- 
L. T. 102 : 30 W. E. 472 : 46 J. P. 167. lature. Rothes iCoontess) v. Xirhealdy Water- 

When an act is obtained by a company ihcor- worh.K Commissioners, 7 App. Gas. 7()7. 
porate^l for purposes of -profit, to confer upon By the 43r(l section of the Kirkcaldy and Dysart 

them rights and powers 'which they would not Waterwoi'ks Act, 1 867, it was provided that the 
have at common law, "the provisions of. such a commissioners under the act “should be bound 
statute must be somewhat jealously scrutinised, to make good to the Countess of Eothes and her 
arid I think that they ought not to be-held to heirs, &c., all damages which may be occasioned 
possess any^ right unless /it' be, given in plain to her or them, by reason of or in conseciuence 
terms, or arises as a necessary inf erence from 'the of any bin'sting, or flow, or escape of water from 
language used. Segttjsh Lrainage- Co.Y. Camg)- any reservoir, or aqueduct, or pipe, or other 
heU, 14 App. Gas. 142-r~per Lord Hei'SChell, work connected therewith” which may be con- 
I have always understood that if a charge is structed by tlie commissioners. The countess is 
imposed by a private act upon the person of an proprietress of lanil situated below the site of one 
indiYidualj it must be so imposed in clear and of the reservoirs, and during an extraordinary 
express terms, and not left tO' implication. Ib. rainfall a great quantity of water was continu- 
' — -par Lord Eitzgerald. ■ A , , , oiisly discharged from the reservoir, through a 
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waste weir, into tlie watercourse of a burn, and 
did much damage to the countess’s lands. She 
claimed^ aniipcnsation. There was no failure 
or insufficiency of the works and no negligence : 
— Held, tliat on the construction of the" above 
clause the countess was entitlcil to compensa- 
tion for damage by flood waters from the 
reservoir, no matter how caused. Ih. 

Effect of.] — A party interested in the subject- 
matter of a Jocal act will have his rights affected 
by its provisions, though it may have been intro- 
duced and passed without notice duly given to 
him. IMUihuvijli amlDallielth Ibj. v, Wauclim)^, 
8 Cl. & F. 710 ; 3 Railw. Gas. 288. 

A local act must be judicially noticed, and 
must have all the operation of a pulflic statute. ^ 
A/fo/i Y. Sfj^phen^ 1 A})p. Oas. 4o6. ! 

3Tot affected by Public Creneral Act.] — A; 
partial exemption from the payment of rates for | 
borough im]nxn^ement pniposes, conceded by a I 
local act, is not taken away by the mere passing i 
of public general acts for similar purposes. Beq. 
V. L, S{ JS\ ir. By,, 80 L. T. 026 ; 2r> \V, R. 52. 
8, a, 'in H. L.. 48 L. J„ M. C. 57 : 4 App. 
Cas. 467 ; 41 L. T. 160 ; 28 'W. R. 52. 

As Evidence.] — A pitvate act is not evidence 
in support of an ancimit customary payment of 
toll within a manor. Bcfn/fort (Z)//ZvAV. Smith, 

4 Ex, 450 ; 10 L, J., Ex. 07. 

Local Act excluding the Operation of the 
Statute of Limitations (3T & 38 Viet. c. 57).]-- 
In the year 1850, ati act (1.8 Viet. c. v.) was 
passed to enable commissioners (appointed by 
6 Goo. 4, c, cxxix.) for maiinging the affairs of 
Brighton to purchase the Pavilion est.atc. By 
s. 19 of the act the commissioners were expressly 
prohibited from letting or selling any part of 
the property to be so ac(j[ulred b.y'them without 
the consent of the vestry. Tn 18.54, the town of 
Brighton was incorporated, and in 1855 the 
powers and propeity of the commissioners mider 
the act 6 Oeo. 4 were transferred to the corpora- 
tion. Down to the year 185,8 the guardians 
of the poor of Bri.ghton had hail the use of 
offices in the town hail. On tlie 7t]i of March 
in that year they rcmovetl (by arrangement 
with the commissioners) to buildings which 
formed part of rlie Pavilion estate, in the 
adaptation of which to their juirposes they 
expended a considerable sum of money : arnl 
they continued hi the exclusive' occupation of 
theiiynew ofiices without payment of rent or any 
acknowledgment of title in the commissioners 
or the corporation, down to the 1 9th Koveniber, 
1879, when an action was bimiglit by the latter 
to rec-over possession : — Held, that, inasinncli as 
the guardians had had the exclusive possession of 
the offices for more than twelve years (assuming 
their relation to the eorptoration to have been- 
that of tenants at will), the eiaim of the cor- 
poration was barre<I l>y the Statute of Limita- 
tions, notwithstanding the prohibition against 
letting or selling without the cCmsent of the ' 
vestry, contained in the local act. Brighton 
Cor-poration BrigMon Union, 49 L. J., C. P.. 
648 ; 5 ,0. P. D. 36$ : 44 J. P. 688. 

Private Act — B%bt of Public to sue upou.]— 
A private act of parliament, authorising the 
construction of a railway, imposed upon another 
railway company, whose line was a Ready in " 
existence, an obligation to carry a particular 


class of traffic at rates not exceeding a flxetl 
amount: — Held (Lord Morris dissenting), that 
the regulation was not a matter of enntracr 
between the ttvo companies, but that it gave 
rights to the public upon which traders, Who 
alleged that they had suffered injury owing to 
rates being ch.arged in excess of tlie amount 
authorised, could sue. v. 7hf Vtde By., 

! 64 L. J., Q. B. 488 : nSitol A.0.542 : 11 ILim : 

I 72 L. T. 632 ; 44 W. R, 172~IL L. (E.) 

j ^ Judicial Hotice of.]— -A local act must be 
I judicially noticetl, and must have all the opera- 
I tion of a public statute. Alton v. Strphon, I 
i App. Gas. 4.56— H. L. (Se.) 

i Expenses of Obtaining.] — When commissioners 
I a})poiuted by a private act are authorised to do 
I all things necessary for carrying out the object 
of the act, that will not gis*e them authority to 
apply to parliament for a furtiier act, so as to 
allow their applying funds raised for the purposes 
of the first act in discharging the expenses of 
obtaining the second act. Atf.-t'ren. v, TILsi 
Ilariiepool Imprornnent (\oumhsshinern,3tS L.J., 

Gh. 624: L. R. 10 Eq. 1,52: 22 L. T. fdO ; 18 
W. R. 685. 

Whei’c the expenses of )>assinga }}uhlic local 
act arc directed to be tlefrayed out of certain 
tolls to be levied under the act, it is ineumbent 
on the party who sues for the i'xponse of solicit- 
ing the act to shew that tolls have been collected 
to cover his deiiiand. Andrra'n v. Bally, 4 Bing. 

566 ; 1 M. A R. 490 ; 6 L. J. (o.s.) C. A 117. 

Proof of Private Act.]— In ejectment for land, 
in order to shew that an act of Edw. 6 ha<l 
passed for disga veiling the larnl, after evitlcncc 
of a clerk in the pai'liaiiient office, "who had tli{‘ 
custody of tlie records in the House of Lords, that 
no such act was to be found on the jrarliament 
roll, a calendar* was put in, purporting to contai'u 
the titles of sixty acts passed in 2 v'c 8 Edw. 6. 
that numbered 40 being called ‘w-\n act for dis- 
ga veiling lands in Kent.” The calendar’ so pro- 
duced was made in 1640. Two calendars were 
kept in the office, one called the long calendar, 
the other the short calenthu' ; and the practice 
had been to enter upon the long calendar such 
acts as passed as soon as they had received the 
royal assent, but not before, with their innnbers : 

— iQiuere, -whether this was suflic’icnt- eviricnee 
that such an act reaRy ditl pass. Boa d. B'fi-oti 
v,Bri/iIf/e,s\ 7 Scott (K.R.) 338 ; (J Man. A G. 282 ; 

13 L.‘J.‘, G. B. 209. 

An act for the regulation of the alfairs of an 
insurance, eonipany containing a clause directing 
that it should be deemed and takcti to Ijc a x'mblic 
act, and should be jitdicially taken notice of as 
such by all judges, justices and otlrers, withoi'rt 
being specially pleaded, is sufficiently proved for 
all legal purpose.s by the production of a copy 
purchased at office of the king's printer. 
BemiMOnt v. Moimtid% 4 M, A Bcott, 177 ; 10 
JBing. 4,04 ; 8- L. J,, q. B. 118. 

Where 'p'ppief, of a , private act, printed by the 
queen’s; piintef, are made evidence, counsel can- 
not make, an ob-lection founded on that act u 
ground of an application for a nonsuit, if the act 
has hot'been-given In ,evl%nc6,oft the part of the 
plaintiff, because it is hot an act to be judicially 
noticedt;apd,is. oh|y before the court when given 
In evldenee.,.', JCmjf,, Gar. k M, 635. ’ . 

. .Aiy aety('pilvate in -Its’ nature/is , not made 
adm&ible'a^insi strangers hyh ‘clause declaring . ' 

' ■’ ‘ \ ^ " ' ,€ 1—2 , 
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“ that it shall be deemed and taken to be a public iiitli viduallv. should be brought against the cliair- 
aet. and shall be judicially taken notice of with- man whom they had appointe<l to represent them, 
out being speciallv pleaded.” Brett v. Bealei^^ Bank of Amtral^a.na v. Klas^ 16 Q. B, 717 ; 20 
.M. & M. 421 ; ni il. R. 744. L. J., (i B. 284. 

?roof of Local Act.] — A local act, with a clause Torce of,] — An act of the local legislature 
declaring it to be a public act, and that it shall lawfully constituted, whether in a settled or in 
be taken notice of as such without being specially' a conquered colony, assented to by the crown, 
pdeaded, need not be proved either to have been has, as to matters within its competence and the 
examined with the parliament rolls, or to have limits of its jurisdiction, the o})eration and force 
been printed by the king’s printer. Woofhv(ird of sovereign legislation, tliough subject to be 
V. Cotton^ 1 0. M. & R. 44 ; 6 Car. & P. 457 : 4 controlle<l bv the imperial parliament. Phillipji 
Tyr. 689 ; 6 L. J.. Ex. 300. ' v. AVr, l(i T>. k 8. 1004; 40 L. J., Q. B. 28; 


Parliamentary Declaration.] — In the reign of 
Richard II„ an earldom was created of an 
apparently nondescendible dignity. The earl 
was beheaded by Henry of Lancaster when he 
invaded England, and before he received or even 
claimed the crown. There was no evidence 
whethei’ there had been any trial, or form of 
trial before the beheading. When Henry I. was 
declared king a proceeding took place in parlia- 
ment in which the commons were represented to 
have prayed that all that was done in the pur- 
suit, arrest and judgment of the earl might be 
declared good for the common profit of the realm. 
The king, with the assent of the lords temporal, 
declared that it was so. This proceeding was 
entered on the placita coronre in parliament, but 
not on the rolls of parliament. tSemble, that this 
was not an act of parliament, Wilfes JPeerage 
ela'om^ L. R. 4 H. L. 126. 

But it was a solemn declaration pronounced by 
the king in open parliament at the prayer of the 
commons, and with the advice of the lords, and 
must be taken as a parliamentary declaration 
that, whatever had been the nature of the grant 
to the earl, it was wholly at an end. Ih. 


6. Colonial. 

Should be Construed in Accordance with 
English Decisions.] — An act of a colonial legis- 
lature, where English law prevails, is governed 
by the same rules of construction as prevail in 
England respecting statutes in pari material ; and 
.English authorities upon .^n act are authorities 
for the interpretation of a colonial act in pari 
matcrifi. (\iftemll v. Catterall or Sweetinati^ 1 
Rob. Ece. Rep. 580 ; 9 Jiir, 951, ' 

A¥here a colonial legislature has passed an act 
in the sanie terms as an imperial statute, and the 
latter has been authoritatively con.strued by a 
court of appeal in England, such construction 
should be adopted by the courts' of the colony. 
Prim Me v. Bill, 49. L. J,, R. 0. 49; 5 App, Oas, 
342 ; 42 E. 1\ 103 ; 28 W, E. 479— F. 0. , : 

Authority of Colony to Pass.]— By an act of a 
colonial legislature it was provided that- a bank- 
ing company should sue and be sued, in the name 
of its chairman, and that execution of any judg- 
ment against the company might be issued against 
the property of any membet for the time being, 
in like manner as if such judgment had been 
obtained against such member personally. In 
an action against a member of' -the company on 
a judgment obtained 'im- the colonyAgainst the 
<*hairman : — Held, that- the -eolonial legislature 
had authority' to pass the act, and that there was 
nothing repugnant to the law 'of; England or to 
natural justice in enacting; that actions on coii- 
. tracts 'made by the company s in 'Abe colony, 
■' instead of being brought against- the Bhareholders 


lawfully constituted, whether in a settled or in 
a conquered colony, assented to by the crown, 
has, as to matters within its competence and the 
limits of its jurisdiction, the o})eration and force 
of sovereign legislation, tliough subject to be 
controlle<l bv the imperial parliament. Phillips 
V. Bi/rr, l(iT>. k 8. 1004; 40 L. J., Q. B. 28; 
L. R.' 6 Q. B. 1 ; 22 L. T. 869— Ex. Ch. Affirm- 
ing 17 W. R. 875. 

E. CONSTRUCTION OF PARTICULAR 
PARTS. 

1. Exceptions and Provisoes. 

What is an Exception,] — Where a general 
Intention is expressed, and the act expresses 
also a ])articular intention incompatible with 
the general intention, the particular intention is 
to be considered in the nature of an exception. 
Churclini V. Crease, 2 M. A I>. 415 ; 5 Bing. 177, 
180 ; 7 L. j: (o.s.) C. P. 63, 

Where in a fiscal act of parliament (54 Geo. 3, 
c. 92. s. 6) there is a saving, co-extensive with and 
therefore repugnant to the enactment, the enact- 
ment must prevail. The rule of law, that an 
exce})tlon must be of part of the thing only, and 
not of all, applies as well to acts of parliament 
as to deeds. CleXand v. Kev, 6 Ir. Eq. R, 35. 
Affirmed, 1 .Dr. 227. 

In general a right cannot be raised out of 
a mere salvo or an exception in an act. Lord 
Advocate v. Hamilton, 1 Macq. H. L. 46. 

Proviso — Enacting Part — Construction.] — 

If the language of the enacting part of a statute 
does not contain the provisions which are said 
to occur in it, those provisions cannot be 
imported by implication from a proviso — per 
Lord Watson. West Berlnj Union, v. Metro- 
' polHan Life Assurance. Soc/uiy, 66 L. J., Ch. 726 ; 
[1897] A. 0. 647 ; 77 L. T. 284 ; 61 J, P. 820— 
H. L. (E.) 

Proviso in Section — Presumption as to.] — 

, When one finds a proviso to a section, the natural 
i presumption is, that, but for the proviso, the 
I enacting part of the section would have included 
the subject-matter of the proviso. Mullim v. 
Surrey {Treasurer'), 5 Q. B. D. 170, 173. 

Effect of Saving Clause.]— A local board of 
health, after having made a valuation as required 
by the Public Heaitii Act, 1848, and other acts, 
duly gave a notice of their intention to make a 
rate under those acts. On tlie day when this 
notice expired, the acts under which' it wa.s made 
were repealed by the Public Health Act, 1875. 
The local board, not knowing this, proceeded to 
lay and collect the rate. The Public Health Act, 
1875, is a consolidation act, and preserves the 
machinery and proceedings of the old acts. 
There is no difference in the kind or length of 
notice required, or in the estimate or the objects 
of the rate, but a slight alteration is made in the 
mode of valuing assessable property. The act 
contained a clause saving things duly done under 
the repealed acts, A question having arisen as 
to the validity of the rate : — Held, that t-he rate 
was valid, the valuation and notice being “ things 
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duly done” under the saving clause, and the 74 ; [iS941 A. 0. 847 ; d 11 219 : 71 L. T, 20 .*)— 
rate itself in all material points being a good H. L. (8a) 

rate under the new act. y. \yhere a statute is merely a skeleton piece of 

45 L. J,, M. C. U7 ; 1 Q. B. D. 220 ; legislation, expressing a general object an<l pro- 
35 L. I'. 358. viding a penalty, but leavinu’ all niaterird j)ar- 

^ Lbider the Nuisances Eemoval Acts (IS &: 10 tieulars to be filled up by rules which are to be 
^'ict. c. 121, ss. 12, 13, and 20 k 30 Viet. c. 90, framed by a public depanment, such as the 
s* 19). jhistices made an order on the 15th of board of trade, which rules are, suhjeer to tlie 
May, 1S75, for the abatement of a nuisance and fullilmcnt of certain conditions, to “ be of tha 
prohibiting the recurrence of the same. On the 
11th of August, 1875, the Public Health Act, 

1875 (38 39 Viet. c. 

and repealed the above Nuit 
blit with 

re})eal should not" affect 


same effect as if they were contained in this 
, act, and shall be jiidicially noticed,” such imle 
r>y came into operation, — if in the opinion of the department they are 
1 " -Jsances Bernoval Acts, requisite for giving eft’ect to the object of the 
a saving clause in s. 343 that such statute, and if the conditions imposed by the 
. _ ^ any right or liability statute have been complied with — cannot be 

acquireil accrued or incurred under any enact- questioned in a court of law (Lord Morris dis- 
merit thereby repealed. A complaint was made senting). I/j. 

before the justices for disobedience of the order. A conveyance ])y the conmussionei's of the c.ourt 
b}’ allowing a recurrence of the nuisance, on the for the sale of incumbered estates in Ireland i.s, 
12th of August, 1875. The justices refused to under 12 tV: 13 Viet, a 77, s. 27. effectual to pass 
convict on the ground that the order was gone the fee simple discharged of all former estates,” 
by reason of the repealing statute Held, that subject only to ''such tenancies, leases, &c., as 
the justices were wrong, on the ground that the shall be expressed therein.” Where such, a con- 
defendant was liable to be convicted, as he had veyance is duly executed by tiie commissioners, 
incurreda liability under the repealed enactment it becomes under s. 49 conclusive evidence that 
which was not affected by the repeal. Barimv, eveiytluiig required by the act to be done ha?i 
JEdleston, 1 Hx. IL 102 ; 45 L. J., M. C. 192 ; 33 been rightly done. liorke v. ddrrhifjtoit^ 7 H. L. 
L. T. 822. Cas. 917 ; 9 Ir. C. L. K. 357 ; 5 Jim (K.S.) 3227. 

Saving Eights of Crown.] - SoiuWo, that a 4 conveyance niado iinder 21 & 22 Viet. c. 72, 
savin" clause in an act of parliament in favour I']’ P’ f,’ purpose.s cono.usiyo evKleiioe 

of the’ Grown refers to riuhts of property or ridits previous procoedmgi leaiUng to such cou- 

in the nature of property which belong to the yeyance have been regularly taken Where 
Crown ns Crown property. Yuvmmtth Corpm'ii'- Inyo, pi'oceeiling.s hail boeu t.akeri tor lliu sale of 
turn X. Simmonx.dYY, Ch. 722; 10 c4. D. states, and then' s,alo and resale hml been 
nlif ; ;!8 L. T. 881 ; 2« W'. 11. 802. a m.mnor which wa,s declared _ny the Hoase of 

Lords to be marked witli great irregularity, but 
Saving in Inclosure Act,] — In construing an tlie party complaining had not brought the 
inciosurc act tlie reservation clause which is in matter before the court of appeal until after the 
derogation of the right of fj-eehold given by the conveyances bail been executed : — Held, that 
act to the allottees of the land inclosed must be the House was preciiulcd by the provisions of the 
construed most strictly against the lord of the statute from affonling the appellant relief against 
manor, I)ei:onshtre (Buhe) v. O' Conning 59 the consequences of siudi irregularities. Pau.wv, 

L. J., Q. B. 209 ; 24 Q. B, D. 408 ; 02 L. T. 917 ; w 10 H, L, Cas. 045. 

38 W. B. 42U ; 54 J. l\ 740 — per Lord Esher, 

M. B. Eoms in Bastardy.] — The Bastardy Act, 184.5, 

8 & 9 Viet, c, 10, s. 1, reciting the Poor Law 
Amendment Act, 184 L 7 vk 8 Viet. c. lol, 
2. bOBMS, Bulks, axd Coicveyaxces, detdares that all proceedings hi matters of 

Eorm of Hotice.]— If a particular form of a l^astardy, under the recited act, which shall have 
notice or an order is prescribed by a private act, been set fortli “according to the forms in the 
it must be fully set out and precisely pursued, schedule hereunto annexed, or to the like tenor 
ami an allegation that due notice tvas given is effect, shall be taken to have been valid ami 
not sutficlenl v. Cowm. 30, sufficient in law.” Where an order of two 

And a defective notice under a piuvate act justices on a putative father of a bastard child 
is not cured by the appearance of the party, Jh, was in substance in tlie form given hi ■ the 
H the legislature prescribes formalities to be schedule :--*Heid, that it ^vas no objection to the 
observeil by parties contracting inter sc, and order that it idd not state tlie evidence to have 
one of them endeavours to avail himself of the been given on oath, as the court •would not intend 
want of such form.s to riostpone or avoid the com- the blank in the form, given in tlie act, after 
plction of a contract, entered into, the court will ^be words “evidence of such woman,’ was to 
itself ascertain whether the intentions of the be fflled^ up with the wonis “ on oath or “on 
legislature have, in substance, been complied affirmation. , . v. 

with; and if they have it will carry the con- Oas. 391; 3 I). & h. 337; 15 L. J., M. L. 3 ; 19 
tract into effect. Bukei* y, M(d^ro2}iditHU 20u.8l d nr. 311. ' ' 

Beat. 504 ; 32 L. J., Ch. 7 ; 9 Jur. ; 7." V An order -lA bastardy, under / k 8 Vmt c. 101, 

L, T. 494 ; 11 W. li, 18. , ' ’ ’ ■’ '■ s!.; 3, .Stated, -.that application had been made and 
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Fom of Affidavit, j— By 23 k 24 Goo. 3, c. 39 
(Irish), for the encourage merit of planting timber 
trees, tenants for lives by settlement, impeachable 
of waste, or tenants for years exceeding fourteen 
unexpiroil, who should plant or cause to be 
planted any timber trees, might fell and dispose 
of them at any time during the terra. To secure 
the landlords, s. 2 enacted, that “aiw tenant so 
planting,’’ &e., "sliould within twelve calendar 
months after such planting lodge with the clerk 
of the peace of the ctmnly” ‘*au affidavit,” &c.. 
‘-reciting the number ami kinds of trees, and the 
name of the lands, in form following : — I, A. B., 
<lo swear that I have planted,” t'icc., *• on the lands 

of , in the parish of , held by me from 

, the following trees [here reciting the number 

and kinds of trees].” The form throughout was 
couched in the first person, and, in fact, in it.s 
terms, was only applicable to a tenant for years. 
A lessee for three lives having planted many 
trees, his agent made the affidavit required, in his 
own name, as agent for the lessee : — Helil, that as 
the form given in the statute could not possibly 
apply to the majority of the cases which its pro- 
visions sought to meet, it did not mean that no 
one but the tenants was to make the affidavit ; 
and that the form, if another person made the 
affidavit, might be varied. Mov iifra,sheJl QEarl^ 
V. O'Eel/l ( t'iftcoimt), 5 H. L. Cas. 937 ; 2 Jur. 
(N.S.) 1030 : 4 W. R, 818, 

Conveyances.] — Where a statute points out the 
manner in wl lich a canal company shall convey 
lands, and enacts that every such conveyance 
shall be valid,” it does not cure any defect in the 
title of lands so conveyed. Ween/ v. Scott, 3 
Camp. 2 84. 

A conveyance by the commissioners of the court 
• for tlie sale of incumbered estates in Ireland is, 
under 12 & 13 Yict, c. 77, s. 27. effectual to pass 
the fee-simple discharged of all former estates,” 
subject only to “such tenancies, leases, &c., as 
shall be expressed therein.” Where such a con- 
veyance is duly executed by the commissioners, 
it becomes under s. 49 conclusive evidence that 
everything re(]uired by the act to be done has 
been rightly clone. Jlorko v. Ernmjton, 7 H, L. 
Cas. (jij ; 9 Ir. C. L, E. 357 ; 5 Jur. (N.s.) 
1227. , ' ■ . 

A conveyance made under 21 & 22 Tict. c. 72 
(Irish), is, by s. 85. for all purposes conclusive 
evidence that all previous proceedings leading to 
such conveyance have been regularly taken. 
Where, therefore, proceedings had been taken for 
the sale of estates, and their .sale and resale had 
been directed in a manner which was declared 
by the House of Lords to be marked with great 
irregularity, but the party complaining had not. 
brought the matter before the coiirt of appeal 
until after the conveyances had been executed : — 
Held, that the House waS' precluded by the 
provisions of the statute from affording the 
appellant relief against the, consequences, of such 
iiTegularitie,s. Power v.. Peev(%. 10 H. L. Cas. 
645." , , 

Transfer of Behehtures.]— By a local and 

personal act, transfei’s of debentures were to be 
by xndorsetnent by deed, and in a given form, and 
were to be entered in the books of, the company, 
and after such entry, but not till then, the 
assignee was to be entitled to the benefit”: — 
Held, that this did not apply to a transfer by act 
of law, as in the case of bankruptcy. La}W v. 
Smith, 14 Beav. 49 ; 15 Jui% 735, 


: F. EFFECT OF ONE ACT ON ANOTHER. 
1. Reading- togethee. 

Of Statutes on same Subject.] — Statutes on 
the same subject must be coiistriied together. 
A/ion., Lofft, 398. 

If there are sco'eral acts upon the same subject, 
they am to be taken togcthei' as foiming one 
system, and as interpreting and enfoicing each 
other. itV.r v. Puhner, 1 Leacin C. C. 352, 355 ; 
2 East, P, C. 898. 

It is a rule that several statutes on the same 
subject are to be read as one statute. M' Wlllifim 
V. Adam.^, 1 Hacq. H. L. 120. 

The 32 Hen. 8, c. 28, and 13 Eliz. c. 10, are in 
pari materia, and must be taken togcthei’. Doo 
d. Tennij.sO)i v. Yarhoroeqh (^Lord), 7 Moore. 258 : 
1 Bing. 24 ; 25 R. R. 575. 

By 19 k 20 Viet. c. 108, s. 3, that act and 
9 iJc lO Viet. c. 95 (County Courts Act), are to be 
read as one act. “ That clause is frequently 
inserted in modern acts of pai’Iianieiit, but if 
the two acts be in pari materia, the construction 
would be the same without it.” Watcrlmo v. 
PoEon, 8 El. & Bl. 585 : 27 L. J., Q. B. 55 — per 
Campbell (Lord), C.J. 

A repealed statute in pari materia with an 
existing one may properly be referred to for the 
pur|.)Ose of construing the latter. Copeland, E;e 
parte, 2 De G. M. & G. 914 : 22 L. J., Bk. 17 ; 
17 Jur. 121 ; 1 W. R. 9. 

Operation inter se.] — An act repealed existing 
statutes and gave certain powers in terms oi’ 
the said recited acts,” which were the repealed 
statutes : — Held, that this plira.se incoiporatcd 
the ])rovi.sions of the rejiealetl statutes and con- 
solidated them. Blunt lire (^Lord} v. Clijde 
A'arifjafUfn Tradee.^, 6 App. Cas. 273 — H. L, 
(Sc.) 

A prior statute may operate upon the pro- 
vision of a subsequent one, without express 
words. Perrin, In re, 2 Dr. k War. 147 ; 1 
Con. tN L. 567 ; 4 Ir. Eq. 11. 362. 

Contradicting other Statutes.] — If it is found 
that, reading enactments in their ordinary 
sense, tliey would contradict some other enact- 
ments, but that, rcadi.ng them in a sense in 
which, though not their ordinary .sense, Ihey 
were reasonably ca}:)able of bei,ng read, they 
would not contradict such other enactments, 
then I agree that they sliould be I'ead so that all 
the enactments 'should be read together without 
eontradict.ing each other. Ilaf, y. Tonhridqe 
. Orewe}\s, 53 L. J., Q. B. 489 : 13 q., B. I). 342 ; 
51 L. T. 199 ; 33 W. R. 24 ; 48 J, P. 740— per 
Brett, M.B. 

If two statutes can be read together without 
contradiction, or repugnancy, or absurdity, or 
unreasonableness, they should be read together. 
Beg. Y. OadJer, 50 .L. J.. M, C. 6 : 43 L. T. 404 ; 
45 J. P. 03 — per Brett, L.J. And see Pulham 
Union V. Pie of Thanct Union, 50 L. J,, M. C. 
101 : 7 Q. B. D.'oBO ; 44 L. T. 678 ; 29 W. K. 723 ; 
45 J. P. 552—C. A. 

In adjusting the general }>rovisions in a general 
act to the paiticiilar provisions of tlie special 
act, considerations of reason and justice, and the 
universal analogy of such provisions in similar 
acts of parliament, are proper to be borne in 
mind, and ought to have much -^vcight and force. 
Metropolitan Bistrlet Mg. v. Sharpe, 50 L. J., 
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Q. B. 16: f) App. (?as. 461 : 43 L. T. 130: 28 
W. R. 617 ; 44 J. P. 716--PT: L. (E.) 

Burden of Proof as regards Beading 

together.] — Wlieu a statute is not expresslj’^ 
repealed, the burden is on tiarse who assert that 
there is an implied 7-epeai to shew that the two 
statutes cannot stand consistent!}?- the one with 
the other. Lyhhe Hart,, 29 Oh. I), lo ; 52 L. T. 
630. 

Beference to other Statute.] — T do not see I 
Iiow we can construe a word in one statute by j 
reference to its use in another, in which the con- 
text may he difercnt, and I do not tliink that 
L<)]‘d 8clborne in Mctro}wlit<(ii District Hi/, v. 
i^harpe (5 App. Oas. 425) intended to lay down 
any general rule to the contrary. Spenrer v. 
MrtroiwVitaa Board of Work^s, 52 L. J.. Oh. 251 ; 
22 Ch. D, 157 ; 47 I..T. 464 ; 31 W. TL 350— per 
Jcssel, M.R, and Cotton, L.J. 

We cai]]iot use the interpretation of one 
statute in construing another not made with the 
same intent. Bn/.v. Ixcooie Tax (Jovunu-sio/terx, 
58 L. J.. Q. B. 196 ; 22 Q. B. D. 296 : 60 L. 1\ 
446 : 37 W. R. 294 ; 53 J. P. 198— per Lord 
Esher, M.R. 


2. IJTCOEPORATIOX RY ReFEREXCE. | 

Effect of, on Grown.] — Assuming that the 
Lands Clauses Act would liave been read into 
the special act of 1855, in any oi'dinary ease, 
can this be done in the case of these conimis- i 
sioners, who it is said represent the crown, and 
are in fact the crown, the crown not being 
mentioned in the Lands Clauses Act ! The 
Lands Clauses Act is brought , into the act of 
1855 by reference, and the .legal effect of its 
incorporation is this, that the moment the lattcid 
act is passed it must be corisidei'cd that the, 
legislature Ijus written into it the provisions of | 
the Lands Clauses Act, and if that be so, thel 
act of 1855, in dealing with these commissioners, 1 
if they are to be taken to be the crown, is dealing - 
with the crown itself. Therefore the objection j 
that the ero\m is not mentionctl in the Landsj 
Clauses Act falls to the groutid. Jdstafr.,, 

la. 'VO, Oommiaii'ionrr.^ of Worli.‘i and Bailddw/ff, 
Bx parte, 55 L. J., Ch.' 488 ; 31 Ch. i). 6U7 ; 54 

L. T. 145; 34 W. R. 375 — })er Lord Esher. 

M. R. . ^ j 

Incorporation of Parts of other Statute — To 
what Extent, j — Where statute A. incorporates 
sections of statute B., and those sections in 
statute B, refei* to a particular class of cases (e.g. 
settled estates), statute A, must not be construed 
as to these sections as only referring to the 
particular class of cases affected by statute B„ 
but must be construed in a fair manner and not 
with aiiY such restriction. Barker^ In ri\ 50 
L. J., Ch. 334 ; 17 Ch. D. 241 : 44 L. T. .33 ; 29 
W, R. 873. 

Whether a speedai act ordy incorpomtes d' such 
]')ax'rs of a general act as are applicable to, and 
not inconsistent wdtb, the special act,'’ or “the 
whole act, except so far as its provisions, are,! 
expressly vaiied by the special act,” makes no ■ 
<lifference in the application of the gerie.ral to the 
special act. Vehl v. L, 4’* S. Rl it?/., 1 K. R. 
415 ; 9 Jur. (X.S.) 510 ; S' L. T. 13 ; 11 W. B* 
448. 

A clause of reference in an excise statute'' to’ 
a former law only extends to the general powers 


and provisions of that law, and nor to every 
particular clause. Hlex v. Sarrey J,J„ 2 'J’enn 
Rep. 504, 510. 

All act empowered a canal company lo con- 
struct canals and railroads, paying conipoii^aTion 
to the owners of lands used \ and also to make 
railroads to ironworks, within eight miles of the 
canals or railroads ffrst mcntione<l : audit pro- 
vided that, if the owners of certain species oIl 
property situate within eight milts from any 
part of the canals or railways before jiarticnlarly 
described and authorised to be made should 
think it expedient that railways should be made 
through the lands of other persons, for the purpose 
of conveying goods from the canals oi* iniilways 
before particidariytlescribed, and if tlie company 
should refuse to make .such railways, sncli owners 
might at their own cost make such railways, 
paying compensation to the [)roprietors of the 
lands over which the}'' were to be made : a ml that 
the railways so mailc should be open to the public 
on payment of such tolls as the compan}' could 
demand. A subsequent act incorporated a tram- 
road company, and gave them or the canal com- 
pany j)ower to make certain railways, and b,> 
take thereon the tolls authorised by the former 
act ; and it provided that the eojupanies should 
have the same powers for recovering the tolls 
as were given by the ffrst act, an<l that the 
several clauses, privileges, penalties, and ]n'o- 
visions therein contained, slimild, as far as the 
.same would apply and tlie case would admit, 
extend to the works constructed uinler the new 
act, ns if the clauses had been I’epeated, and the 
tramrond company had been therein uame<l 
instead of the eamd company : — Meld, that this 
did not authorise owners of the specitle<l kinrl 
of propei’ty within eight miles of the new -works, 
unless authorised by the ffrst act, to make rail- 
ways from their projierty to the new wruks. 
SirJiOin/ Trataroad (\),x.Joue,s, 3 A. A E. 641, n. ; 
5 N. & M. 88. 

Incorporation of General Statutes in Special 
Acts.] — The effect of the incorporation of a 
general net of parliament into Max special act of 
:xny company is. that the genei-ai act must 
be' looked atwith reference to the powers con- 
ferred upon companies of dealing with the land 
when requirctl *, but it is to the special act tliat 
regard must be had for the purpose of ascertain- 
ing the contract between tlie landowner and the 
company, ainl the power which the company has 
of taking the land, Bimiinoa w South Stafford- 
iihire Waterworha Co.^ 4 Be G. J. S, 679 ; 
34 L. L. Ch. 380; 12 L. T. 36U ; 13 W. R. 
729. 

When a general act of parliament is incorpo- 
rated with a special act, if there is any contradic- 
tion between them, the special act is to prevail. 
Afr.-f?ew.v. e, R Jbj,, 41 L. J., Oli. 505 ; L. R. 7 
Ch. 475 ; 26 L. T. 749 ; 20 W. R. 599. 

Effect of Subsequent General Act upon Prior 
Special Act Incorporating Prior General Act,] — 
in 184;7 the, Gasworks Clauses Act was passetl; 

, in 1853 a company obtained a special act which 
incorporated the act of 1847. In 1871 another 
<3taswpr|i’' ‘Glauses ''Act was passed, and in it 
was' this provision : The Gasworks Clauses Act, 
1847,,' ancl, this Act shall be construed together as 
onp act” t — Held, 'that the act of 1871 was.lneor- 

B ' rated in the act of 1853. Bndlep Rm €o, v. 

0, 69 ;44L/r.. 475 ; 29 
■ W* .B..680 ; 4| J. ^'.649, ' ] ^ y _ 


v"Vm. .'l- r"'} 




:■ .‘t 



W0''m 

% , 







Eepeal of Act Incoi'p orated By Eeference.]— ! cannot stand together. Warrhif/ton, AV parte, 
Adhere a statute is incorporated by reference into B De G. M. k G. l.V.) : 22 L. J., ]>k. BB : IT Jiir. 
a second .statute, the repeal of the first statute by 480 ; 3 AV. 11. 201. 

a third does not affect the second, so that the If there are two afhrniative statutes incon- 
lirst. so far as the second incorporated it, remains sistent and incompatible with each other, the 
unrepealed. (Inrhe \\ ItmdlangliJAlj. earlier statute is repealed by the later one. 

T : 8 Q. B, D. 00 ; 40 L. T. 52 ; *80 AA^. E. 55 — per O' Flaherty v. McDowell, 0 Id. L. Gas. 142 : 4 Jur. 
Brett, L.J. S. P., Fey. v. 8mtthA2 L. J., M. C. (N.S.) 88. 

40) ; L. 11. 8 Q. B. 140*; 28 L, T. 129 ; 21 AV. K. Ailirniative words in an act do not repeal the 
882. provisions of a former act, unless there is some 

obvious inconsistency between the enactments. 

8. IvEPEAL. Pah'nr^ v. Seaman. 9 Al. A; AV. 777. 

I’he mere recital in a subsequent statute of an 
a. General Eules. intention to repeal a former specific statute will 

No Eepeal by Disuse.]-Aii act of parliament operate by implication to repeal the former 
does not become uioperntive by more non-user, ^pt'de. p oidei to aecorap i:di such a icpeal, 
hotyever long the time may have boon since it pere mi,st be a clause to t mt otect in the 
ivas knoivn to have been actually put in force : ^Inhoiiy v. If >yfiht, 10 Zi. t.. L. 1^ 4:.0. 

but the fact of non-user may' be extremely More general wops ni a subse',ucp. aftmia- 
important when the question is, whether there t've statue not retorrni- cxprwsly to a former 
has been a repeal by implication. The India, specihc statute are not sumoient to c^ect a repeal 
88 L J 4.dm 193 " former statute, it both statutes can stand 

‘ * ’ * together. Ih. 

Test of Implied Eepeal ]~--Thc test of whether Penalties. l^AVhere a later statute describes 
thei-e has been a repeal by implication by sub- odieiice created by a formei' statute, and 
seqimnt legislation is tins ; Are the provisions of aftixes a diSerent punishment to it, varying the 
a later act so inconsistent with, or repugnant to, pyocedure, and giving an appeal when there was 
the provisions of an earlier act that the two appeal before, the offence must be prosecuted 
cannot stand together . In which case E<?gos tpe ]r^-ter statute. J/lehell v. Broim, 1 

postenoi^js contranas abingant. If ^ Ilam v. ^1. 257 : 28 L. J.. AI. G. 58 ; 5 Jur. (N.s.) 

Fourth City Mutual BuMntg Society. bl L. J., .71)7 . 7 r. so 

’ AVhen a statute prohibits a particular act, and 
4U \\ . A. 44b ; ob J. i . 488. imposes a iienalty for doing it, and a subsequent 

A repeal by implication is only effected when j^tatute imposes a different penalty for the same 
the provisions ot a later enactment arc so incon- offence, the latter statute operates as a repeal of 
sistent with or repugnant to The pnw FMimi v. Fmernon, 4 H. .y 0. 

earlier one, that the two cannot stand together, 3.;52, 855 ; 12 Jur. (N.s.) 378 ; 14 L. T. 391 ; 14 

m which case the maxim “T.eges postenores yy 'p> y ^ 

cent rarias abrogant ” applies. Fiitner Y.PInUij)^, 

60 L. J., Q. B. i^_05p [1891] 2 Q. B. 267 ; 64 L. T. The Crown.] — Clauses which limit in any way 
628 ; 39 AAA R. 525. the right of the Crown must be considered as 
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by iinplicntioii. Jjirlipuliefid Boclifi (^Tru^^fepii) v. ■ Acts. 


1988 

Beet. JjS providetl that aetn mi mo< la f ion 


Laird, 4 De ”32 ; 28 L. J., Cli. 457 : should be furnished for such of the labouriW 

^ , classes as woultl be tlisplaced bv the proijosed 

^^here, there!. ,re. a piavatc act gave }io\ver to, improvements, aud authorised the* hoard of works 
coinmissioiiers to construct a sea wall, the ]>ro- . to acquire or appropiiate certain lauds and scdl 
petty in which was to be vested in them, with or let the same for the purpose of proviilim^- ^uch 
liberty to proprietors of adjoining lands to pur- ! accommodation, and imposed certain icstricfions 
chase pjortions of the wall, and to make openings : on the board. An amendin**- act was pa^^^cd m 
in it , under the superintendence of the engineer ; 1 882, which bv s. 2 enacted that the board slmuh i ' 
of the commissioners -Preld, that under a sub- ' in exercise of the powers by the act of 1877 
seciueiit act timpowering a dock company to take ; ferred upon them, ai)pro])riate lands, shewn .n'l a 
some a( 1 joining lands and to make such works for ; certain plan, to the erection of artizans’ < Iwciiim^s 
the purjioscs of their undertaking “as they might ; in three pieces successively. Sect. 8 enaetSl 
deem expedient,” the power thus conferred was j that, in reference to the land shewn in tlu* said 
subject to the provisions of the former act. Ib. i plan, the act of 1877 should be read as though 

i s. 88 were not contained therein -Held, that 
■h repealed for 

! purposes, and that the board had by implica- 
MetropoiitanActs.] — Sect. 1 of the Street Music I powers of selling and letting conferred 

Act, 1804, does not by implication repeal s. 77 i sepfion for the jmi’pose of carrying out 

of the Metropolitan rdice Act, 1880 ; and, there- j buildmgs referred to^in s. 2 of the act of 
fore, a street musician who, under s. 1 of the ' 80 J,, Ch. 1008 ; 80 

Street Music Act, 1864, is convicted and lined , 2*'-*""”^ 5 30 W. li. 100. 


fort}' shillings, may in default of payment of the 
fine bo committed to prison for one month under 
s. 77 of the Metropolitan Police Act, 1880, 


Licensing Act — Betting,] — The provisions of 
s. 17 of the Licensing Act, 1872. whereby a 


although the punishment by imprisonment pro- ! ^icpuscul person is liable to a penalty of 10/. for 
vided by s. 1 of the Street Music Act, 1864, ' premises for the purpose of beiTltig, do 

cannot exceed three davs. 11p(}. v. ji’Gpcal the provisions of s. 3 of the Betting 

62 I., J., M. C. 57 ; [1393] 1 Q* B. 621 : 5 IL , 1858, wJiereby such person is liable 

815 : 68 L. T. 292 • 41 W. IL 481 ; 57 J. P : penalty of 100/. for the same offence. A'/w.v 

152. ’ ' i L. J., M. C. 89 ; 6U L. T. 602 ; 16 Cox. 

The provisions of s. 6 of the Metropolis Man- 1 1*^*3 ; 08 J. P. 420. 

agenient Act, 1878, by which building within ■ 

twenty feet of the centre of the highway is pin- ; I^iphed Bepeal.] — The applicant ha<l been 
hibited, are incoiisistent witli a special act , convicted of an offence against 7 tS: 8 Geo. 4, c. 

empowering the Xjondon School Board to acijuire (an act to consolidate and amend the law 
compulsorily a particular site, defined by metes , ^'d^tting to the collection ami managemciir of the 
and bounds, for the purpose of providing scliooi ! d excise), by which , act (s, 88) no 

accommodation. Consequently the school board was allowed against a conviction, unless 

take such site, or so much of it as is necessary ! appellant shoukl, at and immediately upon 
for school accommodation, free from the restric- i d the judgment ap[)eaied against, 

tioii imposetl by the general act, City and Sontb ! give notices in writing to the ju-stices troni whose 
Znndim ////. v. Londofi a>N 7 ity Co'inwU ([1891] | jn<lgment such appeal should be made, and also 
2 Q. B. 518) followed. Zondon, Cimniy Cmmul 1 adverse party. The applicant gave notice 
•V, London 'School Board, 62 L. J., M, 0. 80 ; i within four days after his coiivictiou, 

[1892] 2 (;>. B. 606 ; o B. 1 : 40 W. *B. 604 : 56 : 'Xlie justices in quarter sessions declined to hear the' 

J. P. 791. ' ' appeal, on the ground that the appdlaut had not 

Beet. 119 of the Metropolis Local Management I given notice of appeal “ at and immediately uptui 
Act, 1855, docs not inqfiiedly repeal the provisions Saving of the, judgment appealed against ” : — 

contaimM in s. 65 of Michael Angelo Taylor’s ' s. iy of the Summary 

Act, which impose a penalty upon the, Imiiging i J^i^’is{llction Act, 1884, was, to get rid of all^ pro- 
out of articles in front of any liouses within the ! cedurc in appeals from courts of summary jtiris- 
metropolis: such provisions" are, therefore, still i thetion but that provided by the Sura maryJuris- 
iii ferree. Wyatt; v, 6V/;ov, 62 L. J., M. Cj 158 : i ^hetion Acts, and that the notice of appeal was 
[1898] 2 Q. B. 225 ; 5 E. 5U7 ; 69 L. T. 456 ; 42 : sufficient, as having been given within the time 
'\v. B. 28 ; 57 J. P. 665. ' provided by the Summary 8 urisdiction Act, 1.S84. 

The powers given to the metropolitan local , (■^laworyamhlre 58 L. *L, M. LK 98 ; 

autliorities by s. 65 of Michael Angela TayloPs { ; 69 L. T. 586 ; 87 W. B. 498 ; 

Act to onler the removal of goods, barrows, &c., | *^3 Oox, C. L. 593; 53 J, P. 294. 

from carriage or footways arc inconsistent with i 

and therefore iinplietllv repealed as far as they i Act,]-— By local act, a penalty of 20t)/. was 

affect costermongers by s. 6 of the Metropolitan imposed on any gas' dr other company for suffer- 
Btreets Act, 1867, and s. 1 of the Metropolitan' [iug any impure, matter to ffow into any stream, 
Btreets Act Amendment Act, 1 868. Suonmers v. I to be sued for by Common informer. Afterwards, 
jrolhorn Board of Works. 62 L. L. M, 0. 81 ; j ^1 of the Oasworks. .Clauses Act (16 .k 11 

[1898] 1 Q. B. 612 : 5 11, 284 ; 68 L. T, 226 : 41 I d. 15),. a like' penalty is imposed for the 

W. E. 445 ; 57 8. P, 826, ! same offence,- such. penalty to, be recovered by 

' I the person ^nto whose whter such substance shall 

Amendment Act — Implied Ee-enaotment.] — I be conveyed, or whose water shall be fouled by 
In 1877 the Metropolitan Btrect Inqu-ovcm cuts any suclx act ,:-rH'eicl, , that the later’ provision 
Act was passed, authorising the Metropolitan ; was, pro tan-to^a.ropealof 'the* former. Barry r, 
BoaidofiWorks, to execute certain street improve- 1 fhh^don/fMmdfrpIrd CidL(K,S,) 579[ 

meiits and to 'take land for that purpose. It L^ffirnied 1'5,-p/Bl J-ur, (K,s,) 172 ; 

incorporated the Lands Ciaiik's Consolulutioti'. 9 L, T,-694 p H7 — Ex. Cin 
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Gaol Act.] — By a local act passed prior to 5 & <1 884; 4*2 L. J,. P. C'. 18 : L. IL 4 P. (.•. o4H ; 21 
Yict. c. *J8. in iiurtheraiice of aiTaiigcments made | W. 11. 277. 

between the justices of a county and the council ; A oeiieral enactment in a httcr starute docs not 
of a borough Isaving’a .separate court of quarter! repeal a particular enactment in an earliei* statute, 
sessions, it was ])]’ovided that' the prisoners of Anilcss tlie intention to do .so is manifest, or the 
tlie borough should be maintained in the county! implication is irresistible. Thauij\s 0)/hsrriy/to/\>' 
gaol on ceriain terms : — Held, that this act was ' v. HalL 37 L. J., 0. P. 103 ; L. 11. 3 C. P. 415 ; 
not a special contract within the meanhig of the ; 18 L. T. 3G1 ; IC) Yh 11.1)71. 

5 tS: h Viet. c. U8. s. 18. and that the local act, , It is now well settled, that a general enaet- 
being inconsistent with the general enactment, : inenr of a later act cannot re}>eal a specilic 
was repealed by it. though not expreSvSly men- ' enactment in an earlier act merelu by impli- 
tioiicd. Bnuih^ton v. ColeJu^^^ter Corjwrnt’nr/t, hi cation, (rani v. Conuuls,s'H)ne)\s of >SVuce/',v, 41) 
El. & r>i. 2I<5 ; 2.5 L. J., M. C. 7.3 ; 2 Jur. (x.s.) I L, T. 327. 

K. 401. 

Eepeal of Private Act by Public Act.]~A 

„.^t. is not, in the absence, of any iiidicatioir 
:>f intention to the contrary, repealed by a 
mbsequeiit public general act. Fitzf/or/dd v. 
2 Jolins. & H. 31; 30 L. 

Jur. (N.S.) 1006; 1) W. R. 850. 8. P., 

V. lVolrerliamj)ton Co.., 10 


Harbours Act.] — The 19 Geo. 2, c. 22. s. 1, which i locallict 
imposed a pcnalry for the oifence of throwing ' (, 
ballast into navigable rivers, is repealed impliedly ; si 
by 1 he Harbours Act. 1 814 (54 Geo. 3, c. 159, s. 1 1 ). 
which provides a diiferent puni.shinent foi* the ; 777 : 7 
same ofleiiee, and prescribes a diiferent mode of | ]>afnoll 
procedure. MHrhrUy. Bnurji, 1 El. & EL 207 ; Q. ]■}. (x.s.) 570 ; 4 L. T. 513. 

28 L. J., 51. G. 53 : 5 Jui*. (K.s.) '707 ; 7 LV. K, 80. p-Qie of construction, that a general act 

does not i’e[)eal or affect a prior special act 
0. Repeal of Special by General. ivitliout express words of reference, applies to 

church building acts. Ih. 

General Rule.] — Wliere an act of parliament The insertion in a general act of a saving 
dealing in a special way with a particular clause, jn-oviding tliat the act shall not apply to 
subjeetnnat ter is followed by a general act deal- a special case which hid previously been regu- 
ing in a general way with the subject of the lated by a s})ecial act not otherwise referred "to, 
previous legislation, general words in the general will not prevent the application of the above rule 
act are not to be held as repealing the priori of construction, IIj. 

special legislation, unless the general act contains A clause in a jirivate act which is quite ineon- 
some reference to the sjiecial legislation, or unless j sisteiit with a clause in a subsequent public act 
Ihe generalact cannot be given effect to witliout 1 dealing with the same subject is tliereby re}jcaled. 
such a roijeal. Smith, In v. 1 (rmit Cnitral <:rVos' Contoimeos Co. v. Chtrho, 13 

5r> L. J.. Ch. 720 : 3.5 Ch. I). 589 : 50 L. T. 850 ; i C. B. (X.8.) 838 ; 32 L. J., C. B. 41 ; 11 W. 11. 
35 W. 11. 514 : 51 J. IL 092. i 123— Ex. Ch, 

It docs not necessarily follow that a previous A gas coTn})any was by its act of incorporation 
s|)ecial act is to remain standing, iiotwith- restricted to a charge of 4, s‘. per 1,000 cubic feet, 
standing tlie general provisions of a subsequent 1 By a siibsoiiuent public act (23 & 24 Viet. c. 125) 
general act, if it is found on the consiileration | for the supply of gas to the metropolis, an 
of the act or acts that such is not the intention | increased standard of purity and illuminating 
of the legislature. IVilliouow In ve, Jonen v. j power was required b,y llic companies electing 
William.s^ 57 L. J., Gh. 204 : 36 Ch. D- 573 ; 57 1 to adopt the provisions of that act as to fraee, 
Ij. T. 750 ; 30 W. R. 34, i purity and illnininating power, and an increased 

Where there arc general words in a later act charge to ])c made by them: — Held, that the 
capable of reasonable and sensible a))plicatioB company was no longer subject to the restriction 
without extending them to subjects specially as to force coutaineeVm its private act. Ih. 
dealt wit]} by earlier legislation, you are not to Wliere a railway company has taken land 
hold that earlier and special legislation to be under a })rivate act passed before 1845, a suhse- 
iiidirectly repealed, altered, or derogated from, fiuent act dealing with the same railway, and 
merely by force of such general words, without incorporating the Railways Clauses Consoli- 
ariy indication of a jiarticular intention to do so. dation Act, "lS45, does not alter the contract 
Seu'<L)‘(J V. The Vem Crtiz^ 54 L. J.. R. 9; 10 entered into under the earlier act without 
App. Gas. OS ; 52 L. T. 474 : 33 W. R. 477 ; 5 Asp. express words to that effect in the later act. 
M. G. 38{;— per Selborne, L.C. fl W. By. v. Cofti Onhhw 7 ^ Be irk Co., 03 L, J., 

The principle to be applied to the construction Ch. 500 ; [1894] 2 Ch. 157 ; 8 R. J78 ; 70 L. T. 
of acts is, that a general act is not to be eon- 279 : 42 W. R. 493. 

strued to repeal a previous particular act, unles.s Where special legislation provides specific pro- 
there is some express ■ reference to the, previous cednre it wnidd seem that such special legislation 
legislation on the subject, or unless the two acts w’ould not be repeale<l by subsequent general 
are necessarily inconsistent, Thorpe v. Adams, legislation as to procedure. Bast London Ily., 
40 L. J., M. C. 52 : L. li, 6 G.-R, 125 ; 23 L. T, In re, Olirer s Claim, 24 Q. B, 1), 507 ; 63 L. T. 
810 : 19 W. 11. 352, 8. V. Ckarnfmeys, 147 ; 38 W. R, 312 — per Fry.L.J. 

40 L. J., G. B. 95 : L. R. 0 , CV- P. 384, 394 ; 24 ' 

L. T. 181; 19 W. 11. 386. 

If a statirts professes merely to repeal a former. a. jg. General by Special. 

statute of limited operation, and to re-enact its' 

provisions in an amended form, an intention to Inconsistency between General and Special 
exterul the operation of its provisions to classes Acts.] — If there is an inconsistency between the 
of persons net previously subject to them is not general act and a subsequent special act the latter 
to be presumed as a necessary inference, unless must prevail TarnwntL Corporation r. Si^m mons, 
the intentian to the contrary' is clearly shewn, j 47 L. J., Ob. 792 ; 10 Ch. 1)/518 ; 38 L. T. 881 ; 
Brown v. MeLacIlim, 9 Jioore, B, 0, | 20 W. R. 802. 
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A later special act impliedly repeals a former be punished under either of these statutes. Re,c 

o-encral act when they cannot be read together v. M'Kenzle^ K. & E. C. C, 420. 

so as to harmonise. City luid South London liy. Where an act directs a mode of procedure to 
Y. London Connty Connail^ iji) L. d., M. C. 140 ; be adopted as contained in a former act, the 
[1891] 2 B. ol3 ; (>5 L, T. 1402 : 40 W. K. 160 ; repeal of such act does not operate to repeal the 
b(> J. ih 6 — C. A. S, r.. London (\mnty (onnoil procedure directed, which is to be coiisiilered as 
Y London School Roond. [1802] 2 Q. B. GOG ; 40 incorporated in the latter act. AVy. y. Stoch, 3 

R. G04 ; 56 J. R. 79L N. & P. 420 : 8 A. & E. 405. 

A section in a private act cannot by implica- Effect of the repeal of a statute which modilied 
tion r< ^ _ 

.a public statute. 


•epeal a provision of the common law, or of a former statute considered. GlaJiolni v. Murder i 
blic statute. The Clan Gordon, 7 P. D. 35 L. J., Ch. 250 ; L, R. 1 Ch. 223 ; 12 Jur. (X.S.) 
190 ; 46 L. T. 400 ; 30 W. R. 601 1 Asp. M. C. 82 ; 18 L. T. 653 ; 14 W. R. 206. 

Observations upon the repealing effect of 
A public general statute held to have been subsequent statutes. London and Mhiehwall 
impliedly repealed, pro tanto, by a subsequent Ity. v. Dutrict Board of WorluH, 3 Kay A 3. 
affirmative, but inconsistent, local and personal 123 : 26 L. J,, Ch. 164 ; 5 W. R. 64. 
act. Judin, Mir parte, I}*. R. 0 C, L. 114. , i ^ ^ -j? 

By 3 S i'VictTc. 86, s. 6, all withs and parti- Eepealed Act to be considered as if never 
tions between an 3' chimney or flue, which at any passed, J—\\ here an act or part oi an act !■, uj- 
time after the passing of this act shall be built pealed, it must, except as to tvausactions whic 

are past and closed, be considered as it ir. had 
never existed. Grlaeweod, Bit parte, 4 Be G-. A J. 
544 ; 28 L. J., Ch. 760 ; 5 Jiir. (X.S.) 1101. 

After a statute has been repealed it cannot be 
acted upon in respect of a proceeding under it 
commenced before its repeal, and in this respect 
there is no valid distinction between matters of 
form and substance. Where, therefore, between 
the finding of an. indictment for nonrepair of a 
road and "plea pleaded, the statute alone upo 
which the indictment could be snpi)orted was 
repealed, and afterwards the indictment was pro- 
ceeded with arid a couvictioa obtaihed, the court 
arrested the judgment. Bey, v, Menton, 18 Q. B. 
761 ; Dears. 0."'C. 3; 21 L. J., M. 0. 2ti7 ; 17 
Aur. 453.--'. ' 

Costs of Action where Bight already Vested.] 
---The repeal of a statu^^^ does not, vvitliout ex- 
press words, take away the power of the courts 
Tr 77 TT 77 I to make ail order for costs of an action to which 
JidLv. Mnu,\ right has alread}^ vestetl uiidei* the repealed 
statute. Reistall v. L. S. iC. My., 37 L. J., 
.L. R. 3 Ex. 141; IS L. T. 331; 16 


by the corporation. A master builder built a 
chimney having a partition of stone slate of less 
than half a brick in thickness, and was convicted 
of so doing contrary to the 3 A 4 Viet. c. 85, s. 6, 
but he had submitted a plan and detailed section 
-of the building to the corporation, in accordance 
with which it was built, under s. 103 of the local 
.act, and such plans hatl been approved by them : 

— Held, that there was not such a contiai’iety 
between the two acts as to make tlie subsequent 
local act repeal by implication the prior general 
statute so as to enable the corporation to dispense 
with the requirements of the former statute ; 
and the conviction was held good. 

45 L. J., M. C. 153 ; 1 Ex. D. 411 ; 35 L. T. 860. 

Where the legislature has vested special . •] 

powers in a particular body foi' special purposes, y72. 

.a general act subsequently passed will not over- 
ride those special powers. London a 7id Mluehicall Liability for Trespass for Acting under Juris- 
My. v. IJ-})ieho7(He District Board of JCorhs, 3 diction given by Bepealed Statute.]— A local act 
Kay A J. 123 ; 26 L. J., Ch. 164. prohibited the exposing for sale of goods on the 

footway of a street, under a ]>enalty of lo.s-., and, 
^->7 one* of the sections, the justices had a siim- 
e. Effect of BepeaL jurisdiction to enforce the payment of the 

General Effect of Bepeal.]— In culler to ascer- penalty. By a subsequent act, entitled - An act 
•tain the effect of a I'epcaliint statute the re[)ealed to aniend and enlarge the former act, the scc- 
words must be looked at. Where in aiiv statute tion iji the first act creating the offence was re- 
special Avords are followcid by general words, any pealed, and re-enacted, Avith this difference, that 
•subject-matter Avhich is aptlj^ described by the the penalty Avas made 2U.st, instead of There 
s]>ecial Avords comes Avithin the ])urvieAv of the Avas no clause in the last act as to the mode In 
rstatute by force of the special words, aiu I not of which the penalty should be enforced Held, 
rhe general words. If, therefore, the special that as the first act was repealed by the SLCond, 
woixls are reijcaled, the subjectnnatter ceases to the justice-s, having granted a distress Avarvant 
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action, suit or proceeding now pending on the t dietior?, rights and liabilities are preserved for 
common law side of the coiii’t of chancery, or j wliicii reference must be made to numerous old 
their attorney, to be entered ii» a book kept in | statutes, while by ss. 7 and S powers are given 
the j^etty bag office. This actrepealed II 12 ; and provisions enacted which are expressly 
Viet. c. h*I. s. 30. which was similar to 12 k 13 ! stated to be interpreted according to the pro- 
Vict. e. 100, s, 44 : — Held, that a compliance j visions in the sections of the tiiree Common 
with the provision of the repealed act was a i Law rrocediire Acts, 1852, 1854, and iSfiO; yet 
compliance witl'i the new statute, and that a 1 these are professetl to be specihcally repealed in 
second entry of the name aiul address was mu ' the schedule of tlie act. Whijidd v. JJootht‘0(j(K 
necessary. Baddrhj v. Deufo/i, 1 L. M. «!!c ?. | 54 L. T. 574 : 34 W. K. 501. 

172, I The preamble of the Betting Act, IS.5.3, lias 

-ftT i ^ -r.. 1 ^ -a ^ fvr, been repealed ]>v the Statute Law Kevision Act. 

Hot to affect acquired—iEffect of s. 33 bv which it is provided that such preamble 

o Interpretation Act, 1889. J—-?'ect, 3tS ot the omitted from any revised edition of the 

Tnterpnnation^ Act, 1880. provides that unless «tatiites ; but the same act provides (s. 1) that the 
the contrary intention appears the rei>eal of a repeal shall not affect tlie operation or constrnc- 
statute hhall not affect any riglit acquired:— the statute : and it is tlierefore Icgiti- 

Held, that the power ot a bankrutff to apply i;jj.rtety referred to as affording information 
for Ills discbarge was a right acquired, and the circumstances under whicli the act came 
therefore a bankrupt adjudicated ibc to be passed, and in so far as it directly throws 

Bankruptcy Act, ISbo, was entitled to his dis- Ijo-Ut upon the (piestion of the object which the 
charge under a repealed section in that act. ie^.{siature had in view. Maivh^ v. m 

vr n '! = 

:::i) 6 ; 63 L. T. <09 : 39 E. 271 ; 8 Morrell, ^5 qp 359 : 61 J. P. 292. 

When a repealing statute saves all rights Consolidation of Eepealed Statutes.] — An act 
accrued, the effect is not to leave it open to any repealed existing statutes and gave certain powers 
one who could have taken <advantage of any of ‘An terms of the said recited ’acts,” which were 
the repealed enactments still to take advantage the repealed statutes Held, that this phrase 
ot them, Ahhott Y. for G-i L. j., incorporated the provisions of the repealed 

P. ^0. 107; [189.j] A. C, 425; 11 E. 466; 72 statutes and consolidated them. BlantijTa 
L. T. 402 — P. C. (Lord') v. OlmJc Xarlnation Trudees, 6 Apu. 
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and the required period of 


Things not Authorised Prohibited.] — jUlihury 
Hy. V. Riche (L. R. 7 H. L, 658) appears to mo 
to decide this, at all events, that where there is 
an act of parliament creating a corporation for 
a particular pur2)ose, and giving it powers for 
that particular ])urpose, what it does not ex- 
pressly or impliedly authorise is to be taken to 
be prohibited. Att.-Gen.. v. G. E. Tty.^ 5 App. 
Gas., at p. 481 — per Lord Blackburn. 

Effect of subsequent Act,] — Whenever the 
legislature has, by a special act, conferred poweis 
upon a corporation or a body of commissioners 
for an object of public beneiit, those powers are 
not affected by a subsequent statute giving to 
other persons, for another public purpose, incon- 
sistent powers, in terms which, from tlieir gene- 
rality, would seem to overrule the [)Owers given 
by the former act. Londo/i and JJlaahwrdl By. 
V. Limeluniise Didviet Board of IVorhii, 8 Kay 
I & J. 123 ; 26 L. J„ Ch, 164 ; 5 W. R. 64. 

Power to Public Body — Extent of.]-— Where 
‘ the legislature gives power to a public body to do 
anything of a public character, the legislature 
I means also to give to the public body all rights 
without which the power would become wholly 
unavailable, although such a meaning cannot be 
implied in relation to circumstances arising acci- 
dentally only. ' Dudley CorporafAoii, LCre\ 51 
L. J., Q. B. 124 ; 8 Q, B. D. 63 : 45 L. T. 734 ; 

, 46 J. P. 340 — ■per Brett, L.J. 

If there are two possible constructions, we 
ought, I think, to adopt ‘that construction wliich 
is based on the theory that the legislature only 
gave such, powers as were necessary to enable the 
local authority to carry out the objects of the 
statute, and we ought not to presume that the 
legislature intended to confer upon the local 
authority any larger powers than were necessary. 
W<tndmx)rtk Board of v. United Teln^ 

■phme Co., 53 L. J., Q. B. 457 : 13 Q. B. X). 904 ; 
51 L, T. 148 ; 32 W. II. 776 ; 48 J. P. G76-~per 
Bowen, L.J. 

A power to borrow money from the Public 
Works Loan Commissioners for the purpose of 
repairing churches must be exercised in exact 
accojdnnce with the autliori ty given, and the 
restrictions imposed, by the act itself. Rey. v. 
All Saintd, Mlr/an, Ove7%s*ecr,^, 1 ^•^ll 5 
35 L. T. 381 ; 25 W. E. 128. 

Ministerial or J udicial Act — Duty imposed by 
Statute.] — When a public duty is imposed by 
act of |•>arlTamellt upon, a body of persons, which 
duty consists in the exercise of a discretion, it 
cannot be said that the exercise of that discretio.n 
is a merely ministerial act. If tlie act cannot be 
considered to be merely ministerial, it must be 
considered as judicial. PartrUlye v. Medical 
Comieil, 59 L. J., Q. B. 475 ; 25 Q. B. D. 90 ; 62 
L. T. 787; 38 W. E. 729 : 55 J. P. 4— per Esher 


remains inoperative, 
enjoyment commences to run from the time the 
act is repealed. TraMl v. McAUider, 25 L.- E., 


4. COKTI^’'UANCE OF TEAIPORAEY ACTS. 

Effect of.] — A temporary act, when m 
perpetual by a subsequent act, is in eh 
perpetual ab initio. Rex v. Sidney, 1 Ale 
Xap. 139. 

The legislature, in continuing a statute, is 
bound to use any particular form of words. J 
V. Bony mead, 2 Leach, C. C. 794. 

A local act, entitled 


An act for amending 
the roads and highways in the Isle of Wight,” 
contained provisions other than related to turn- 
pikes, but clauses, also, enabling the commis- 
sioners appointed under the act to raise money 
upon the security of tolls. The 4 & 5 Will. 4, c. 10, 
and other subsequent statutes, continued ‘‘all and 
every act for making, amending and repairing 
any turnpike roads in Great Britain, which wall 
expire,” &c. : — Held, that the local act was 
thereb}" continued. Barncfi v. IP/i ite, 1 C. B. 
192 ; 14 L. J., W. 0. 65 ; 9 Jur. 182. 

• 39 Geo. 3, c. 79, s. 15, declared certain places 
to be disorderly places, within 36 Geo. 3, c. 8, and 
then enacted \)enaltics with regard to them : — 
Held, tliat these penalties might be enforced, 
althoiigdi the 36 Geo. 3, c. 8, which was to con- 
tinue in force for a limited time, had expired. 
mgglnlwtUnL, Ex parte, 9 D. ?. C. 200. 



tioii of certain works, that authority includes j act are autboi-isc<.l to <Io all necessaryfor 

everything reasonably necessary for the execution I carrying out the object of the act, that will not 
ot the works. IIurHmn v. Smith warli ami Vuu,v- \ give tlietn authority to apply to parliament for a 
hall Wnti^r Gk, BO T^. J,, Ch. B8t> ; [1891] 2 Ch. i further act, so as to allow their applying; funds 
too : Bl L, T. SBl:, I raised for the purposes of the first act in di^- 

In eonsrrnino: statutes creating bodies cor- charging-the expenses of obtaining the second 
porate the legislature must be considered, unless i act. Atf.-Gmi, v. Wed Hartlepool Iniprortmeni 
the e(')ntrary appears, to intend that the corporate ' 80 L. J,, Ch. B21: ; L. lb 10 E p 

body shall have the same duties and liabilities 152 ; 18 \V. H. (585. 

as ai-c imposed by the general law upon private ! Heads of agreement for a lease were saiu> 
persons doing the same things. Alemaj Z>uc/l'.s' i tioned by majorities of three-fifths at meetings 
awl Jlarhour Board x. Penhallow, Boelis ! of two companies without any certificate of tiic 

and Ilarhoiir Board v. Gthhr, 11 H. L. Oas. B8B ; j boanl of trade being obtained, and were a,etefl 
85 L. J., Ex, 225 ; 12 Jur. (N.S.) 571 ; 14 L. T. i upon for several years, but no formal lease, or 
077 ; 14 W. 11. S72. 1 agi*eeinent for a lease, was ever executed. The 

j heads of agreement were also invalid as pi'o- 
Exexeise of — Injunction,] — ^^Vhen the promo- > viding for payment of the rent out of ])rofits not 
tors of a })ublie undertaking have authority from j «o apjdicable : — Held, that the arrangement was- 
])arl lament to interfere with private property on | not ratified by reference to it in subsequent local 
certain terms, any person whose property is j and personal acts of parliament not expi'essing 
interfered with ])y virtue of that authority has a i any direct intention to confirm it. /Cent Goad 
right to require that the promoters shall comply ' Bt/. x.Z., G, d’* B. Bp., L. B. 3 Ch. BoG ; 19 L. T. 
with the lettcrof the enactment so far as it makes | 174 ; IB W. E. 1027. 

provision on his behalf, Nor can any court j Effect of the subsequent acts of parliament nor 
remodel arrangements sanctioned, or relax con- ; being retrospective, and not altering the effect of 
ditions imposed by act of parliament, llcrroii v. a previous bargain and conveyance. Galedonian 
Buthmhiefi GominUdniiar.s, [1892] A. C. 498 : 07 Bp. v, Sjirot, 2 .Macq. H. L. 449 ; 2 Jur. (N.s.) 
L. T. B58.~H. L. (Ir.) ' 623. 

1-^ersons obtaining from the legislature power Persons authorised by act of parliament to cut 
to interfere with the rights of property are bound a canal, and required to appropriate certain sums 
strict to adhere to the powers so conceded to for the construction and maintenance of works 
them, to do no more than the legislature has to protect a, harbour in which the canal was 
sanctioned, and to proceed only in tlie mode intended to teimiiiate, not restrained fi’om cut- 
W’hieh the legfislatuve has ];)ointed out ; but ting through their own lands, at a distance from 
(except in a proceeding at the instance of the the harbour, in the event of a present insuf- 
attorney-genej’al) any one seeking the assistance ficiency of funds for the completion of the under- 
of a court of equity to restrain the violation of taking, pending an application to pai'liament for 
such a contract with the legislature is bound to further powers to levy money. Khuj'r Lpini 
shew that ho has a private interest in the matter. I v. Pemherto/t, 1 Swanst. 244:' 18 

Liverpool Gorporation v. Ghorlep WatenmrliH 1 E. E. 62. 

GiK, 2 Dc Ct. 1\I. ck Ct, 852. ! But persons authorised by act of ]iarliament to 

Icutcanal.iftheii'fiindsarciusufficientforcom- 
Boes not necessarily affect previously existing i pletion of undertaking, may, on the prompt 
Bight.] — An affirmative statute, giving a new ! application of the owner of lands through which 
riglih does ^lot cf itself and necessarily destroy a 1 they are cutting, be restrained from proceeding, 
jiu’cviously existing i*ight, created by anotiier ' Id. 250. 
statute to wliich it does not refer; but will do i 

so, if it apjicars to have been the intention of the ! Acts which might he carried out without Pur- 
legislature t hat the two rights should not exist j chasing Lands— Onus of Proof as to Ownership 
together. C/Plaltertp v. ^BBowell, 6 H. L. Cas. j of Lands.] — Provisions in different acts of ])ar- 
142 ; 4 Jur. (N.s.) 33. , liament appointed conservators of a river navi- 

gation and gave them full powers to do what 

Or Bights of other Persons.]— Where an was necessary foi* carrying the object of tiie acts 

act empowers persons to cieal with their own into effect, including “powers to purchase land 
property, or with property in a place or district and levy tolls. The conservators executed the 
or defined by a description, and does not by powers of the acts so far as related to the imp 3 *ove- 
ex})vess words, or by necessary implication, import ment of the river navigation, and the making of 
that the legislature intended to affect the rights towing-paths, and they levied tolls. There was 
of other persons in other property, courts of 'law no evidence that they had actually purchased 
do not construe mere general words in the act as any of the land that lay aloiig' the coiu'se 
affecting the rights of strangers as to property of the naviLmtion, and had been used to form 
not within the description of that with whiclx the towing-paths : — Held, that, as the acts 
tire act^ expressly purports to deal. Bmoson v. might be carried into effect without ]ni]-chasing, 

5 Hare, 415 ; IB L. J., Ch, 274 ; 11 Jur. the burden of proof lay on the conservators to 

■ ' shew that they had purchased : and since they 

When persons having, as a class, certain privi- had faile<I to shew it, though they were entitled 
leges, are by statute, subjected to certain liabili- to an injunction to prevent anv owner of ad join- 
ties their privileges being expressly reseiwed to ing land from so using the towing-paths as to 
them, and other persons having the same privi- obstruct in any way their free use" for the pur- 
leges are afterwards, as a class, subjected to the poses of the naVigation, they w^ere not entitled to 
same liabilities, but nothing is said of their be treated as owners of tlie soil of the towing- 
iniyileges, these privileges shall continue to exist, paths. Lee Xuvy/atUrn Gonserraforr v. Butfm, 
Weweadle CBvhe) v. Morris, 40 L. J., Bk. 51 L. J., Oh. 17 ; B App. Cas. 685 : 45 L. T 385 * 

L. K. 4 H. L, 661 ; 23 L. T. 669 ; 19 W. H. 26. 30 W. E, 283 ; 46 J. P. 164— H. L. (E.) 

When commissioners appointed by a private ! A raibvay company was empowered by its 
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passing through London, and to build additional 2 . Apthoeisatios- op Nuisance. 

Stations In conformity witli the powers so statutory Powers when a Justification for a, 

given, the CH)mpany proceeded to erect a station i^uisance.] — If the legislature prescribe that a 
on its land by the Side of a highway, witlmi the public body shall xnovide hospital accommoda- 
distance rccpiired to be let t between buildings injunction could issue, provided it were 

and highwuiys in London by the Metropolis proved that the directions of the act could not 
Management Act, which had passed shortly after complied with at all without creating a 

the special act of the company : Held, that the nuisance. And if a position has not been spoci- 
powers conferred on the company by their the act for the hospital, the onus of jiroof 

special act were not controlled by the latter creation of a nuisance will be the 

statute, am.l that the company Avas authorised so inevitable result lies on the persons seeking to 
to build then station. L(m(ldm(iad }Ua<^twu^^ justify the nuisance. The justification depends 
V. Limelumiie Jio(ml of ork^', 26 L. J., Ch. 166. their making good these two propositions, (1) 
f^ sfutute passed prior to the special act, that such are the imperative orders of the legis- 
Hie trustees ot the particular highway hail power laturc, and (2). that they cannot possibly obey 
to prevent any building being erected so near to those orders without infringing private rights, 
the road as the station was being' built. Ihe ^Mropolltml Asylum, I) ht not Mawiqer.^ ■\\l[rdl, 
Metropohs Management Act repealed this statute, 50 L. J., Q. li 353 ; 6 App. Gas. 208 : 44 L. T. 
and vested this authority in the managing body . 29 W. 11. 617 • 45 J. P. 664— H L (E )— 
thereby constituted : — Held, that the trustees of ' p^p Watson (Lord)/ * • v 

the road must be taken to have been present at | Pnni 4 facie nobody is authorised to commit a 
the passing of the special act, as well as ot the j nuisance under an act of parliament, unle.ss it 
Metropolis Act, and, theretore, the powers given ; appears from expre.ss words or by necessary 
by the Eailway Act must prevail. II). | implication that the act Avas to be done or might 

, n • i be done notwithstanding its tending to the* 

Giving Bights in alieno solo.] The rights nuisance. Termn v. St James 

thus conferred are, as regains the landoAAmor, ot ! rrestru\ 50 L. J., Ch. 81 ; 16 Ch. D. 466 ; 44 

a very onerous nature, and being thus exercised ; ^ T 229 • 29 W E 222 0 4 

in alieno solo, must, in my opinion, be construed | - ’statutory" 130 ^^^rs' although 'granted for the- 
strictly, and n^nst be earned no further than . public benefit, are only co-extensive Avith the* 
the language ot the act declaring the custom | po^ver to exercise them without an infringement 
expressly w^arm^ y. Lecjfearn, L, I. general laAAU . Where the exercise of such 

12f) ; 44 J. 1 . 081 per Lockburn, C.J. pCAA^ers is not compulsory upon those to whom 
^ h,,-, they Avere granted, and new and unforeseen cir- 

When Power Exhausted or Extinguished.]- cuinstaiices subsequently arise Avhich render the* 
An agi-eemeut was entered into between two | exercise of them a imisanoe, an indiotment lies in 
water companies, by which company A. should | rgg thereof. Hcq. v. lii-aAfoi’d Xanr/atm, 
take over the works, provide for a mortgage debt, : q, 6 b. & S. 631 ; 34 L. J., Q. B. 191 : 11 Jiir. 
and pay interest upon the shares of com|.)any B. ! /-jj g \ yir 

This agreement AAUis sanctioned by act of parlia- ; * 

ment, and the transaction aams carried into efi'ect | Railways Station Yard for Cattle Traffic.] — 
by a deed of .January, 1857, which provided that j A I'ailAvay compariA’’ were by their act aiithor- 
if company A. (or their intended assignees, the ! ised to carry cattle, and also to purcliasc by 
coqioration or local board of health), being ! agreement (in addition to the lands which they 
desirous of becoming the absolute and unre- ' vvere empowered to purchase compulsorily) any 
stricted OAvners of the works of company B., sub- * lands, not exceeding in the Avhoie fifty acres, in 
ject only to the mortgage debt, should, “ on or such places as should be deemed eligible for the* 
be.fore any 25th December, after having gi ven to purpose of providing additional stations, yards, 
company B. six months’ pi'CAdous notice of their ami other conveniences for .receiAung, loailing, or 
<lesire to aAuiil themselves of the option thereby keeping any cattle, goods, or things conveyed or 
given, pay unto the company B.” 46,246^.. the intended to be conveyed by the railway, or fo.r 
amount of their share capital, the party so making convenient roads or ways thereto, or for 
paying should become absolutely entitled to the any other purposes connected witli the under- 
AS’orks. In June, 1870, the corporation, Avho had j taking Avhich the company should judge rGf]uisitc. 
acquired the interest of company A,, gave notice j The company were also empoAvered to sell such 
to company B. of their intention to pay this ; additional lands, and to purchase in lieu thereof 
sum on the 25th of December following, but they ! other lands which they should deem more eligible- 
were unable for Avant of funds to carry out the ! for the aforesaid purposes, and so on from time- 
purchase. In June, 1871, they again gave notice i to- time. The act contained no proA'ision for 
that they Avould pay the money on the 2r>tli of | compensation in respect of lands so, purchased by 
December, 1871 : — Held, that the corporation, by : agreement. Under this power the company,, 
giving the finst notice and failing to act upon it, | some years after. the expiration of the compul- 
had not lost the right giAmn to them by the deed j sory powers, bought land adjoining one of their 
of January, 1857, of )>urchasing, after six | stations, and' used it as a yard or dock for their 
months’ notice, on or before any 25th day of j cattle' traffic. To the occupiers of houses near- 
December. ]r«r^?Au I I’v;ZtY^r//v/ ! the station, the- noise of the cattle and drovers 
O;., 41 L. J., Oh. 308 ; L. E. 13 Eq, 243 ; 25 L. T. I vAms a nuisance which, but for the act, would 
487 ; 20 W. E. 85. | have been actionable. ■ There was no negligence 

When powers to make certain Avorks are in the mode in whieh the company conducted 
granted by act of parliament, they can only be i the business Held, That the pui’pose for which 
exercised once and for all, and tiie grantees have | the land was. acquired being expressly authorised 
no power after AA^ards to enlarge such AAwks. j by the act, and being incidental and necessary to 
Taylor v. St Helens (^Corporation')^ 46 L. J., 1 the authorise use of the railway for the cattle 
Ck 857; 6 Ch. D. 264; 37 L. T. 253: 25 W. E, 885, ! traffic, the .company weie authorised to do what, 



hoose a site j reached oniy in heavy rainfalls. On tlic 20tii of 
ml that the I August. l^7\K there was an exceptionally heavy 
tied to an I raiiifaii, and it became necessary to upon the 
J/efn 7 ;a//- j water-gates to jn'cveot a lai’gc district froui 
-p. Cas. lUH) I being Hooded. This liaving been tloiie and the 
V. Trnma/t/lTum increasing' in vioience, the rash of water 
4 L. T. 250; ! from the sewer carried away a portion of the 
K.) ! plaint itT> wharf, with a barge motored thereto, 

I and a quantity of coals deposire<I therein and 
:abl€S of.]— , thereon : — Held, that tlic injury eoinplainecl of 
vers to lay j was (Kx*asio]it*d by the opening of tluj water- 
i all pn'oper i gates, and not b\ the act of Ooil. and therefore 
therewith^ j the defendants were primfi facie liable for the 
ase land or i damage done, witliiu the pi-inciple of Ihjltin(l.<i v. 
LTits bought ! H/efeXer (L. 11. 5 H. L. 3H0) : but that, as they 
anises, and were a public body acting in the discharge (»f a 
ibles, which public duty, and as that which happened was 
iistituted a only the inevitable result of what parliainetit 
t the defen- had authorised them to do, they wtu’o not liable, 
commit the v. Metropolitan Board of Worlin, 50 L. d.. 

hiiiitiff wasjQ. B, 772: 7 Q, B. D. 418; 45 L, T.' 812 : 30 
it that the j W. E. S3 ; 4(> J. P. 4 — per Coleridge. C.J. 


H. INTEEFEHENCE WITH COlsTRACTS. 

Different kinds of Acts,] — Distinctions between 
acts of parliament denying effect to instru- 
ments, as the Act for 1 ii rolling Bargains and 
Sales, and the Eegistry Act, 7 Anne, c. 20, and 
acts ileclaring instruments void to all intents, as 
the Annuity anrl the 8b ip Eegistry acts ; not- 
withstanding the former, the party is bound in 
equity by the contract. JJacia v. Strathmore 
(Ab/‘Z), IG Vcs. 428. 


Electrical Current.] — Where a nuisance is 
•created by a body acting under statutory powers 
ir is protectetl fi*om liability for damages so far 
as such powers extend. Xat tonal TeM phone Co. 
V. BaUr, G2 L. J., Cb. 699 ; [1893] 2 Ch. 186 ; 3 
E. 31 S ; -68 L. T. 283 ; 57 J, P. 373. 

Tliere is no express or implied provision in the 
Electric Lighting Act, 18S2, which relieves a 
‘Companj" formed thereunder from liability to 
an action for a nuisance committed in the 
-execution of the powers of the act. Xational 
Telephone Co. v, Baher (3 E. 318) supra, distin- 
guishod. 2fra,rr Bretrenj Co. v. City of London 
klectrie lAqlitinn (\k^ 8 E. 823 : 70 L. T. 762 ; 
12 W. 11. 641. Varied 12 R. 441 ; 43 W. R. 238 


Part Interference.] — Where an equal agree- 
ment cannot, by reason of a subsequent act of 
parliament, or some other lawful impediment, be 
perforine<l in the whole, yet the same shall be 
specifically i^xecuted in such part of it as remains 
lawful. Beftmmrth v. St. IhmVHiDeaih).^ 1 Bro. 
F. C. 240. 


Sewer.] — The town of H, having been drained It is a principle of law to avoid, if possible, a 
for a long time into a river, the company construction of a statute which wmihl enable a 
■obtained a local act to make a sewer and inter- person to defeat or impair the obligation of liis 
'cept tlio sewage and purify it and then discharge own contract by Ins own act. Gownn v. Wright. 
the effluent water into the nver : all inhabi- 56 L, J., Q. B. isi ; 18 Q. B. D. 201 ; 35 W. E. 
tants of B. being at the same time prohibited 297 — G, A, 
fi'om draining direct into the river. The act 

] provided that the N. company should not dis- Purpose of Act must be considered.] — Glauses 
charge sewage water into the river until after in statutes avoiding transactions or instruments 
being purified by the best known process: — are to be interpreted with reference to the pur- 
Held, that the statutory provisions superseded pose for whicli they are inserted, and, when, 
•all common law rights, that the IST. company open lo question, are to receive a -wide or a 
were entitled to discharge the effluent water limited construction acconling as the one or the 
.after being purified by the best process, and other will best effectuate the purpose of the 
that no action lay against the X. company for statute. Byrne. Ex parte. Burdetf In re. 57 
polluting the river, though the process was still L. J., Q. B. 263 : 20 Q. B. D. 314 ; 58 L. T. 708 ; 
imperfect. Leci Cornwrumey Board v. Hertford 36 W. E. 345 ; 5 Morrell, 32 — -O, A, 

Corporation, 1 C. & E. 299 ; 48' J, P. 628, 

Act ia pursuance of Contract not made Aetion- 
Xon-Liability for Damage. where the inevi- able Wrong.] — A statute cannot make an act 
'table Result of Compliance 'with the Statute.]- — done in connection with a private conti-acfc an 
The defendants, under the powers conferred upon actionable wrong if it -was not actionable inde- 
them by the Metropolis Local Management Act, pendently of the statute. Ward v. Ilohhi. 48 
1855 (18 & 19 Viet. c. 12), ss. 1S5, 1'36, con- L. J., Q. B. 281 : L. E. 4 App. Gas. 13 ; 40 L. T, 
structed, and properly • constructed, a sewer 73 ; 27 W. B. 1 14. 

having its outfall at Deptford Creek, a little Where a statute prolxibited persons from send- 
■above the plaintiff’s coal wharf, with water-gates, ing animals affected witli a contagious disease to 
which it was the duty of the person in charge of market ami inflicted penalties on any person so 
them to open when the "water -within them sending them, the act of sending them, if known 
became eight feet deep, — a depth which was to be so infected, was a public offence, but did 
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not amount by implication to a representation the plaintiff, and covenanted to keep the pre- 
that they were sound, and did not of itself raise, as mises in proper repair and , condition, so that the 
between the vendor of the animals and the pur- same might be available for storing eartridgea, 
chaser of them, any right on thejmrt of the pur- and for quiet enjoyment by the plaintiff. Other 
chaser to claim damages in respect of an injury he parts of the store' were let to other persons for 
had suffered in consequence of their purchase. II). the storage of gunpowder. Soon afterwards the 

Explosives Act, 1875, was passed, making it 
Contract Illegal hy Statute, not made good illegal to store cartridges and gunpowder in the 
hy Eepeal of Statute.] — A contract declared by same store without a licence, under pain of for- 
a statute to be illegal is not made good by a feiture. On the act coming into operation the 
subsequent ]*cpeal of the statute. Jaoejues v. defendant removed the cartridges which the 
1 H. BL G5. plaintiff had deposited in the store, and gave 

notice that he would inform the authorities if 
Eecognition by Subsequent Act of Contract the plaintiff stored any more : — Held, that there 
held Invalid under prior Act.]— Where a cor- had been a trespass, but no eviction by the defen - 
poration, previously to an act giving them com- dant, and that there had been no breach of 
puisory powers' of taking land, entered into an covenant by the defendant, the covenant to keep 
agreement for the re-sale of certain lands if the the demised premises in proper condition for 
act should (as it did) authorise them to be taken, storing cartridges only referring to^ physical 
it had been held that such agreement was invalid, condition, and there being no obligation on the 
as being an abuse of the powers conferred by defendant to procure a licence to make the 
parliament, and as fettering the discretion of the storage legal notwithstanding the act. KeiDhy 
corporation as to the quantity of land necessary v. Sharpe, 47 L. J., Ch. 617 ; 8 Ch. H. 39 : 38 
for the purposes of the act. Subsequently an L. T. 583 ; 26 W. B. 685— C. A. 
act was passed, by which it was enacted that 

nothing* therein contained should prejudice the Act passed subsequently.] — ^A building agree- 
rights under the agreement of the party taking ment provided that A, should build houses on 
under it, but that all its covenants and provisions land within a specified time, and that on their 
should be as applicable to a purchase under that completion B. would grant to A. leases of them, 
act as to a purchase under the act in contempla- A. agreed to pay a specified rent to B. from the 
tioii of the passing of which the agreement was date of the agreement to the expiration of the 
entered into : — Held, that by this act the legis- leases. The houses, were not built by the speci- 
lature had recognised the agreement, and had tied time, and before they were built, an act of 
removed the former objection to its validity, parliament rendered their erection illegal :• — 
Oalloway v, London Corporation, 35 L. J., Ch. Held, that A. was not relieved from his liabdity 
477 ; L. B. 1 H. L. 84 ; 12 Jur. (K.s.) 747 ; 14 to pay the rent under the agreement. QWbom 
L. T. 865. V. OliamVers, 1 Cab. k E. 577. 

By an agreement between the H. local board 
Discharge by Act from Obligations of Cove- and the C. local board, it -was agreed that the K. 
nant.] — Land wnis demised to trustees for a parish, board should make a sewer and allow the sewers, 
they covenanting to build a workhouse thereon, of the C. district to drain into it, but the se-wage 
and to possess and enjoy the premises, for the of any other districts or places wms not to be per- 
solc use, maintenance, and support of the poor mitted by the C. board to pass into their sewers 
of the palish, and not to convert the building or so as to discharge into the sewer to be made by 
the land to any other use or purpose whatsoever, the N. board. Under acts of parliament then in 
Proviso for re-entry on breach of the covenant, existence, the owner of premises beyond the 
The house was built, and together with the land limits of a district had power to make a sewer tO' 
used agreeably to the covenant. Afterwards, conmiunicate with the sewers of the district, and 
under the 4 kb Will. 4, c. 76(Pohr Law Amend- b}'- an act subsequently passed similar powers, 
ment Act, 1834), the poor law commissioners were given Held, that- the provisions of the 
incorporated the jiarish in a union, and removed agreement were overruled by the subsequent act,, 
all the paupers to the union. The workhouse and that the H. board could not restrain the C. 
became uninhabited, and was locked iip, and board and the owners of premises beyond their 
the land was let at a rack-rent, which was district from making sewers which would dis- 
applied in aid of the poor rates. On ejectment charge into the sewer of the N. district : — Held, 
brought (three years afterwards) for breach of also, that the agreement must be taken to have 
the covenant : — Held, that no breach of the been made subject to. the provisions of the law 
covenant appeared; but, semble, that a breach then existing, under which the owners of premises 
caused by the cornpiilsoiy operation of the beyond the 0- district had similar powers, 
statute would have been thereby excused. JDoe Kewinqton Local Board v. Cott'mghmn Local 
d. Anglemi (Lord} v. Rngeley Om'^eers, 6 Q. B. Board, ,48 L. J., Ch. 226 ; 2 Ch. D, 725 ; 40 
107 ; 13 L. J., M. C. 137 ; 8 Jur. 615, B. P., L. T, 58. . 
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applied as assets of the company. The company , by the commissioners appointed under the act. 
■was accordingly wound up, and the piaintiiJ ! Iri an action the declaration alleged that the 
paid, under an order of the court, a part of ; defendant, the owner of ;i steain-eiigine. who 
the money secured by the bond, which was ; had laid down a pipe comuumicaiing with the 
then cancelled. The plaintiff brought an action ^ canal, used the water which had been drawn off 
to recover the amount so paid from the de- ' by means of the pipes, for otiwr purposes than 
fendaiits on their undertaking to indemnify. I for condensing the sttum, and luore than was 
On demurrer to the statement of claim : — Held, ! necessary for condensing : — Held, that the special 
that the payment made by the plaintiff to obtain j power of adjudication conferred upon the com- 
the cancelling of the bond wasa lialhlityincurretl ' missioners did not take away the right of action, 
by him in giving the bond, for which thedefen- ' Riwhdalc Canal Co, v. Kintj, 14 Q. JB. 122 ; 18 
•dants were liable to indemnify him, alt hough the L. J., Q. B. 2UB : 14 Jur. .B>. 

Eailway Companies Act, 1867, enabling the; To an action by an incorporated company for 
plainti# to take proceedings to cancel the bond, : calls, the defendant pleaded that the shares had 
was not passed when the indemnity was given. . been dcelaretl bj' the company to be forfeited : — 
Webster Y. Petre, 4: 'E.x,!). 127 ] 27‘W. H. 662. , Held, that the plea was bad, as the right of 

j action and the power to forfeit shares on non- 
Generally, as to Infringement of liegal Bights.] ; payment of calls conferred by 8 A 9 Viet. c. 16, 
“—Where a person Avould have, at common law, | were not alternative but cumulative remedies, 
a right of action grounded upon an interference | G. X. By. y. Kennedy, 7 D. & L. 197 ; 4 Ex. 417, 
with a given pubiic right, when such interference : S. P., Inglh v. G. X. By., 1 Macq. H. L. 112 ; 
had operated, to hirs individual injury, if the j 16 Jur, 895. 

public right is taken away by statute, and vested j A railway act enacted, that any penalty 
in a body of consei’vators to be exercised or con- 1 imposed therelw, the recovery of which was not 
trolled for a specitied object, e.g. the beneht of | otherwise provided for, might he recovered by 
trade and commerce, then, the right being thus | summary proceeding, upon complaint before two 
resigned by the public, the individual right of ; or more justices : — Held, that this did not bar 
action is lost also, and there can be no redress I the party entitled from his retnedj’' by action, 
by action on account of any interference, duly j Collhmon v. XewcaatJe and Darlington By., 1 
authorised by such body, with private rights, of Car. & K. 54 G. 

the nature of those to which the powers of the j Action for obstruction by a railway company 
body relate. Kearm v. Cordwalnent Co., G i of a private right of wa}". Ho s])ecial damage 
■C. B. (N.s.) 388 ; 28 L. J., C. P. 285 ; 5 Jur. | was alleged. Plea, justifying under the private 
(X.B.) 1216. I act of the company, and other acts therewith 

' By 6 A 7 Viet. c. 79, s. 1, articles of a conven- 1 incorporated. Replication, that the way was a 
tion between her majesty and the King of the i road within the llaiiways Clauses Act (8 & 9 
French, for the guidance of the fishermen of the | Viet. c. 20), and that the company had interfered 
two countries in the seas between the British ; with the same within the meaning of that act : 
Islands and France, arc to have the force of law. ' — Held, that S A 9 Viet. c. 20 takes away the 
By the articles all transgressions of the regula- j common-law right of action for an interference 
tions, and all disputes between the fishermen, j under the powers of a railway companj?- with a 
are to be submitted to the exclusive jurisdiction i private right of way, except when special damage 
of and settled by the tribunal or magistrates has been sustained. Wathf??.s v. G. X, By., 16 
designated by law, wdiich tribunal may summarily Q. B, 961 ; 20 L. J., Q. B. 891. 
impose penalties for such transgressions, and Where a pecuniary obligation is created by a 
award compensation to parties injured ; sect. 11 statute, and a remedy expressly given for enforc- 
dcclares such tribunal in England to be any ing it, that 3'emedy must be adopted, St.Panerasi 
magistrate or justice of the peace having juris- Vestry v. Batterhu-rg, 2 0, B. (K.s.) 477 ; 20 
diction ixi the place in which, or in Wald'S adja- L. J., C. P. 243 ; 3 Jiir. (jS'.s.) 1106. 
cent, to which the o€ence shall have been com- By an act, incorporating the Railways Clauses 
nntted, or to which the offender shall be brought. Act, 8 & 9 Viet. c. 20, and the Towns Clauses Act, 
Such magistrate may impose penalties, and award 10 A 11 Viet. c. 34, certain expenses incurred by 
and enforce compensation to parties . injured : — the commissioners in paving streets might be 
Held, tiiat no action can be maintained for the recovered as damages. An action having been 
breach of any article of the convention, or for brought to recover expenses so incurred : — Held, 
damage caused by such breach, the remedy that such action was not maintainable, for that 
provided by the act being exclusive. Mnrsludl the proper construction of the several acts was 
V. Xielwlh, 18 Q. B. 882; 21 L. J., 'Q, B. 343; that the expenses were to be recovered as damages, 
16 Jur. 1165. upon a proceeding before justices. BlacMurn 

An act of parliament empowered a company Corporation v. Farhlmon. 28 L. J., H. 0. 7 ; 5 
to make and maintain a canal, and provided that Jur. (n.s.) 572 ; 7 W, R. IL 
the owners of lands within the distance of twenty The 2 (leo, 1, c. 17 (Ir,), s. 4, requires a master 

yards from the canal should make a communica- to give a discharge (if required) to a servant on 
tion by pipes, between ■ the water therein and leaving his employment ; in case of refusal, s. 5 
any steam-engine, and dra^y from the canal such enables the servant to obtain a dischai-ge from a 
quantities of water as. should be ' sufficient, to magistrate: — Held, that the statutory remedy 
supply the engine wdth c'oH water, for, the sole was exclusive. 'Handley v. 2Ioij'at, Ir. R. 7 G. L. 
pnirposoof condensing the steam, a-iid forwbrldng 104 ; 21 W. K. 231, 

any such engine as aforesaid ; ' and for no other A private enclosure act gave the commissioners 
use or' purpose ; and there was a proviso, that if power by their aw'arcl to direct by wdiom and in 
any dispute should arise between the. company w'hat manner certain necessary drainage works 
and any person should be desirous of taking were to be made and maintained. The coinmis- 
water -out of the canal for the: purposes of any sioners having directed by their award that the 
such engine, or who should be in the use of taking expenses of the works should be pai<l by a rate 
the same, such dispute should be finally settled to be levied and recovered by certain surveyoi’S 
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an tlie same manner as parish rates were by law IB Q. ' B. D. 109 ; 51 L. T. 158 ; 32- W. E. :770 ; 
recoverable in the parish -Held, that the rate 48 J. P. 519 ; 5 Asp* M. 0. 280. 
niust be recovered by distress and not by action. When an act of parliament imposes a statutory 
Da illy Y. IFaDo//., 46 L, J., M. 0. 179 ; 36 L. T. duty, an action does not necessarily lie for the 
412 ; 25 W. E. 464. breach of such duty at the suit of any person 

The rej)ealed Municipal Corporations Act, 1835 injured by such breach, Af7Dis<m v. Neweadle 
{p k 6 Will. 4. c. 7(>, s. 60), which gave a summary and Gatedimd Water Co., 46 L. J-, Ex. 775 ; 2 
remedy against a corporate otticer, who refuses Ex. D. 441 ; 36 L. T. 761 ; 25 W. E. 794 — C. A. 
to eorriply with the provisions of the act as to Whether such a right of action exists, depends 
giving up to the town council of the borough all upon the general scope and object of the par- 
documents in the custody of such officer and ticular statute. II. 

paying over moneys, did not take away the right By the Waterworks Clauses Act, 1847 (10 & 11 
•of action which the corporation has against such Viet. c. 17), s. 42, the undertakers are at all 
•officer for the breach of duty so imposed by that times to keep charged with water at a certain 
section. Lwljield Corporation v. Simpwn, 8 pressure all their pipes to which, fire plugs shaE 
:Q. B. 65 ; 15 L. J., Q. B. 78. be affixed, and to allow all persons at all times 

to take and use such water for extinguishing hre 
without making compensation for the same. By 
1. WAIVER OF STATUTO.EY RIGHTS. s. 43, if the undertakers neglect to keep their 

By Person benefited.]-A statute, or charter ^ hK 
Mving the force of a statute may be ,^ired by Emmo^Jorme. In S 

pe party for whose benefit it was enacted so as ^„tion to recover damages against a water com- 
to rendeyhe acts, of persons pany, for not keeping its pipes supplied with 

' ’ i?V "^n ^-(r p ^ o ’ I water at the statutory pressure, rvhereby a house 

■Ch D. .,1 ; 49 L. I. 717 ; .12 W R. .141-0 A 

An obligation imposed bv statute ought to be 

capuble of enforcement witlyespect to all future it ^^ily enforce the 


.people niav come to what agreement they like : 

I'.iL B «« .1 1, ,ta„ ought to b. £ ssr 

liberty to break the kw which has b^^^^ ' E^ef cannot be given against a forfeiture 

for the protection oi A. created by act of pirliament ; but a court of 

/ ). j> .) E. Jm -o. b^oU , .1, , b. I). 42b , 0 / 0 q^ity see that the proceedings working the 

■' A 4 - “A forfeiture have been regular. Bienne rlia,^8att y. 

Provisions of s. 14 of County Court Act, IboO, ^ ^ B ^28. 

18 i: 14 \ ict. c. 61 (repealed), requiring paiy j^i g i jurisdiction, and another 

i— Img to give notice of appeal and git^iug “juristotion subieot to appeal, the 

for costs. held not to be conditions precedent to court cannot proceed on both Dedfurd 

juiihiliotion of the couit to heai the appeal, and (]i,ar}ty, In re, 2 Swaust. 518 ; 19 R. R. 107‘. 
theroiore not to prevent a waiver by the respon- ’ 

*dent. Park Gate Iron, Co. v. Coaieii, 39 L. J., -^ 4 . i 


application of their known rules and principles. 


Charity, In re, 2 Bwanst. 518 ; 19 E. E. 107. 


C. P. 317 ; 
W. E. 928. 


L. R. 5 C. P. 634 : 22 L. T. 658 ; 


J Bight of Action for Breach of Statute.] — 

■ When a statute creates a duty with the object 
of preventing a mischief of a particular kind, a 


‘‘Contract out of’ Act,]— A contract with person who, by reason of another’s neglect of 
employer liy workman for himself and his repre- f be statutory duty, suffers a loss of a different 
-sentatives not to claim corn peiisat ion under the bind, is not entitled to maintain an action in 
Employei's’ Liability Act, 1880, is valid, and a of suffii los^ Gorrls v. bcott, 48 L. J., 

bar to an action bv the workman's widow for ~'5* b. E. 9 Ex. 125 ; 30 L- T. 431 ; 22 


J. EXFORCEMENT OF 
RIGHTS. 
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damages under Lord Cam pbelTs Act. GriMtha W. R. 575. 

V. DtulUy {Parity. nl L. J., Q. B. 543 ; 9 Q. B. D. shipowner undertook to carry sheep from a 
.357 : 47 L. T. 10 ; 30 Mb R. 797. foreign port to England. , On the voyage some 

of the sheep were washed overboard by reason of 
the shipowner’s neglect to take a precaution 
J. EXFO,RCEMEXT OF STATUTORY oujoined by an order of privy council, which was 
RIGHTS. * made under the Contagious Diseases (Animals) 

Act, 1869, s. 75 — Held, that the object of the 
G-eneral Buies.] — There are three classes of statute and the order being to prevent the spread 
cases in which a liability may be established by of contagious diseases among anim.als, and not to 
statute (1) Where a liability existed at com- protect them against perils of the sea, the owners 
Hion law and. was only re-enacted by the statute of the sheep could not recover. Ik 
with a special foim of remedy, in such cases the 7 & 8 Viet. ,c. 112, s. 118, required that every 
plaintiff had his election unless the statute con- ship navigating, between the United Kingdom 
rained words necessarily excluding the common- and any place - out of the same should keep" con- 
law mmedy ; (2) where a statute has created a stantiy on board a sufficient supply of medicines 
liability, but given no remedy, then the party suitable to .accidents and diseases arising on sea 
ma,y adopt an action oi:^ debt or other remedy at voyages, and in case any default were made in 
common law to enforce it ; (3) where the statute keeping such medicines, the owner of a ship was 
•creates a liability not existing at common law liabletoa.penalty at the suit of any person, which 
and gives a particular remedy, here the part]?' was to be applied in part to the informer and as 
must a(io])t the form of remedy given by the to the reaidu0.to'the Seamen’s Hospital Society : 

• statute. Vullanee v. Folk, 53 L. 3., Q. B. 459; — ^Held, that .the ' penalty was recoverable for a 

, ' . 62—2 
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When an act creates an oblifration. and 
enforces its performance in a specilied manner,, 
the performance of it can only be enforced in the 
manner pointed out by the' act, and a person 
injured by the violation of the obligation so 
created has no remedy Init that given bv the 
act. Ilundleu v. Mofat, Ir. 11 7 Oil. lU-i- ; 21 
W. 11 2B1. 

When a statute creates a new offence by pro- 
hibiting and making unlawful anything which 
was lawful before, and appoints a speci lie remedy 
against such new oft'ence by a particular method 
of proceeding, that particular method of proceed- 
inst must be pursued, and no other. v. Lori- 

Jfoml, 21 L. T. 357 : 19 W. E. 753. 

The penalty provided by s, 29 of the Public- 
Health (Loncion) xVet, 1801, for the neglect by 
sanitary authorities of the duty to remove street 
refuse is the sole remedy available against sani- 
tary authorities. Samiders v. Holhorn JM.^trht 
Board of Works. G4 L. J., Q. B. 101 ; [1895] 1 
Q, B. U; 15 E. 25 ; 71 L. T. 519 ; 13 W. E. 26 
59 J. P. 153. 

Indictment Superseded by Peculiar Eemedy.] 
— Where a statute makes a new offence which is. 
not prohibited by the common law and appoints 
a peculiar manner of proceeding against the 
offender without mentioning an indictment, the 
peculiar remedy is a bar to an indictment. Beg, 
V. Ilolf 60 L. J., M. C. 121 ; [1891] 1 Q. B, 747 ;■ 
61 L. T. 391 ; 17 Cox, 0. C. 278. 

Whether Criminal Proceedings Bar to Civil 
Eemedy.] — A statute provided that a person who 
misapplied certain moneys should on summary 
conviction be liable to a penalty and to be ordered 
to repay all moneys improperly applied, and in 
default of such repayment or of the payment of 
the penalty should be imprisoned : — Held, that 
an order made under this statute was a bar to an 
action brought to recover the same moneys.,; 
rerm)?i v. Watson. 60 L. J., Q. B. 172 ; [1891] 
2 Q. B. 288 ; 61 L. T. 728 ; 39 W. E. 520— 
:g. A. 


breach of the public duty created by the statute, 
and that the provisions of the statute did not 
interfere with the common-law right of a seaman 
serving on board a vessel to maintain an action 
for special damage resulting to him from the 
breach of the duty. Coneli v. Strel, 3 EL Bl. 
102 ; 2 C. L. E. 910 ; 23 L. J.,Q. B. 121 ; 18 Jiir. 
515 ; 2 W. E. 170. quesi toned in AtkiHSonv. JVew- 
eastle and Gateshead Water Co., col. 1958, supra. 

Statutory Eights — Provision for special benefit 
of Individual.] — Where an act of parliament 
contains a provision for the special protection or 
benefit of an individual, he may enforce his rights 
thereunder by an action without either joining 
the attorney -general as a party or shewing that 
he has sustained any particular damage. , Bewn- 
port Chr2Ktration v. Blijmmttk Tnimicays Co., 52 
L. T. 161 ; 19 J. P. 105— 0. A. 

Where a statute confers a right and annexes 
penalties for its infringement, an action for 
damages ’vrili not lie against the party infringing 
the right by the pailv aggrieved, Sterens v. 
Jeacoeke, 17' L. J., Q. B. 163 ; 11 Q. B. 731 : 12 
Jur, 477. S. F., Refj. v. Beat, 1 Ben. C. 0. 157 ; 
2 Oar, ck K. 179. 


Eemedy given by Statute, how far Exclu- 
sive,] — It is a settle<l rule that if a statute, creates 
a new right and gives a particular remedy for 
enforcing it, there is no other remedy. Semble, 

West Y. Bowmnan, 14 Ch. B. Ill ; 12 L.T. 310 ; 

29 W. E. 6. 

Where a new offence and a penalty for it are 
created by statute, a person proceeding under 
the statute is confined to the recovery of the 
penalty, and no other relief can be asked for. 

This is true as a general rule, but there are two 
exceptions to this rule — (1) The ancillary remedy 
in equity by injunction to protect a right ; that 
is, a mode of preventing that being done which 
if done, would ]:)e an offence, (2) The remedy 
created by s. 25, sub-s. 8, of the Judicature 
Act. Cooper v. ^iltUthlqha^M. 19 L. J.. Ch. 752 ; 

15 Ch. B. 501 ; 43 L. T.‘l6 ; 38 WL E. 720. 

As a general rule, where a penalty is affixed 
by an act of parliament to an act or omission, 
such penalty is the only punishment or loss 
incurj’ed by the party guilty of such act or 
omission. International Patent Pul]} Co., In re, 

JImncle, In re, 46 L, J,, Ch. 625 ; 37 L. T. 351 ; 

25 W. E. 822. , 

Where a special remedy is given for the failure A7 TT7 By. and G. TF. By., 65 L. J., Q. B. 516 ; 74 
to comply with the directions of a statute, that L. T. 621. 
remedy must be followed, and no other can be 

supposed to exist. Bailey v. Bailey, 53 L. J., Within Specified Time,]— A railwoy com- 

Q, B. 583 ; 13 Q. B. B. 859 — per Brett, M.E. pany constructed a culvert to carry off water from 
The general rule must be examined with refer- land adjacent to the railway. Ho complaint 
ence to the terms in which the statute deals with was made by the owner of the land of the insufti- 
the subject. Brain v. Thomas, 50 L.S., Q. B.663 ciency of the culvert, and no application was 
— 0. A. — per Selborne (Lord), L. C. made to justices for additional accommodation 

Bemble, when a statute refers generally to works within the five years limited by the Eaii- 
powers to enforce obedience, and does not 'pre- miys Clauses Consolidation Act, 1815, s. 73. An 
scribe any procedure, those powers generally injury having subsequently arisen to the land 
referred to would be the powers of the coixrt in from the insufficiency of the culvert to carry off 
which the proceedings are deemed to be, taken, all the water, an action in respect of such injury 
Green, In re, Gree?t, v, Pehzanee (IorS), 51 L. J., was brought by the occupier against the railway 
Q. B. '25; 6 App. Cas. 675 ; 45 L. T. 353; 30 company, dn which it was alleged that the culveit 
W. -B. 218, was insufficient ; — Held, on demurrer,^ rha):- the 

The rule that where a statute creates an obliga- action would not lie. Colley v. L. Al TF. By., 
tion, and supplies a remedy for 'its enforcement, 19 L, J., Ex. 575 ; 5 Ex. B. 277 ; 12 L. T. 807 ; 
that remedy alone must be followed, is subject 29 W, E. 10 ; 14 J. P. 127. 
to this qualification, that the remedy supplied 

must cover the whole right given, Btnhhs v. Eemedy — Whether exclusive or cumulative.]— 
Martin, [1895] 2 Ir. E. 70 — G. A. The conservators of tlio rivei' Ttuie, in Somerset, 
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were empowered by special acts, 10 &: li Will. 3, 
c. S, and 6 Anne, c. 9, to levy duties upon goods 
in barges navigating the river, and “ in case of 
nonpayment the boats, &c., to be stopped till 
duty paid.’* A railway company, as successor to 
such conservators, brought an action of debt at 
common law to I’ecover unpaid duties : — Held, 
that they were entitled to do so on the ground 
that the remedy of the detention of boats and 
barges given by the act must be taken as a cumu- 
lative, and not an exclusive, remedy. G. W. II//. 
V. Shnrman^ 61 I,j. J.. Q. B. 600 : 40 W, ii, 
646. 

Where a new obligation is created, and a 
remedy to compel performance is given in the 
same section, as a general rule there cannot be 
any other mode to compel performance than that 
specified, Lfonplnqh v. Norton.^ 58 L. J., Q. B. 
279 ; 22 Q. B. D. 452 ; 37 W. R. 422— per Lord 
Esher, M.R. 

Sect. 11 of the Lunacy Regulation Act, 1862 
(repealed), which provided that the Lord Chan- 
cellor might make an order for payment of the 
expenses of and incidental to the presentation of 
a petition for an inquiry as to the sanity of an 
alleged lunatic, and that such expenses might be 
ordered to be paid by the parties who either pre- 
sent or oppose the petition, or out of the estate 
of tlie alleged lunatic, was an enabling and not 
an imperative enactment, and did not take away 
the previously existing right of a person to bring 
an action at law against a lunatic so found by 
inquisition, and his committee, for the expenses 
so incurred. Broclnodl v. Bulloch^ 58 L. J., Q.B. 
289 ; 22 Q. B. D. 567 ; 37 W. R, 455 ; 53 J. P. 
405 — C. A. 

An act giving a summary remedy, though in 
terms apparently prescribing such remedy, is 
cumulative, and does not take away a previous 
right to sue by action. Siiarp'^. Warre^i, 6 Price, 
131. 

Subsequent statutes, which only add accumu- 
lative penalties, do not repeal former statutes, 
Bex V. Jaohwn, Cowp. 297. 

Where a statute gives accumulated damages 
to the party aggrieved, it is not a penal statute. 
Woodqate v. KmtcMuU^ 2 Term Rep. 154 ; 1 
R. R.'449. 

If an act, by general words, purports to confer 
a power on several donees, one of whom possesses 
the same power more amply at common law, as 
incident to his estate, the statute will not be 
intended to apply to him, so as by implication to 
abridge his power, and acts of his, therefore, 
which the statute would have authorised, will be 
referred to his common-law right. Clayton^ Ex 
qyarfe, 1 Russ, & M, 369. 

Provision for Special Benefit of Individual.] — 
Where an act of parliament contains a provision 
for the special protection or benefit of an indi- 
viduai, he may enforce his rights thereunder by 
an action without either joining the attorney- 
general as a party, or shewing that he has sus- 
tained any particular damage. JDeiwipoj't Cor^ 
paratiOii v. Plqniimth Tramioays Co.^ 62 L. T, 
161 ; 49 J. P. 405—0. A. 

Action, where Special Tribunal Bfon-exis- 
tent.] — Where a special tribunal, appointed by 
statute for ascertaining the compensation to be 
given for damage sustained by the exercise of 
compulsory powmrs, is no longer available, the 
compensation may be ascertained and enforced 
by action. Bentley v. Mancheder, SlieSeld and 


Linmlmhire Bq,, 60 L. J., Ch. 641 ; [1891] 3 Oh. 
222 ; 65 L. T. 22. 

Abolition of Superior of two Remedies.] — 
Where there are two remedies for the non- 
observance of a right, and the supeiior remedy 
is abolished by act of parliament, tiie necessary 
result is that the inferior remedy is brought into 
exercise. Christie v. Banher, 53 L. J., Q. B. 
541 — per Brett, M.R. 

Statute of Doubtful Construction.] — The court 
will not grant an injunction to restrain parties 
from proceeding to deal with property, whose 
right, if it exists, depends upon the construction 
of a doubtful statute, where the granting of the 
injunction would for ever deprive them of an 
opportunity of exercising the right, especially if 
no irreparable mischief is to be apprehended 
from allowing them to proceed. Principles of the 
court with respect to ex parte injunctions. Att.- 
Gen. V. Liverpool Corporation^ 1 Myl. &; C. 171. 

Where the construction of a particular section 
of an act of parliament is doubtful, the court 
will not interfere by interlocutory injunction. 
Boxer Barhour (Warden and AssMaoits) v. 
X., a B. B.y., 30 L. J., Ch. 474 ; 9 W. R. 523. 

It is highly inconvenient for the court to 
grant an injunction to restrain the perform- 
ance of works “in any other manner than 
authorised by the words of an act of parlia- 
ment” unaccompanied by a statement of what, 
in the opinion of the court, is the right mode of 
constructing those works. Ifj. 

When Statute gives no Remedy.] — The plain- 
tiff and defendant possessed adjoining collieries 
in the Forest of Dean, which were gales subject 
to 1 & 2 Viet. c. 43, and the rules made there- 
under. The defeiulant’s gale being drained by a 
steam-engine, he Avas bound by r. 19 to work 
the engine so as to prevent the water of his gale 
from falling into plaintiff’s gale. The defendant 
stopped his engine, wdiereby the plaintiff’s gale 
was flooded and damaged. Sect. 29 provides 
that a person working his gale contrary to the 
rules shall be liable to forfeit it, and may be 
evicted by her majesty ; and, in addition there- 
to, “the compliance with such rules may be 
enforced by and on behalf of her majesty, or by 
any other person, by injunction of her majesty’s 
court of exchequer, or otherwise, in such manner 
as the court shall on application think fit ” : — 
ITeld, that the plaintiffs had a statutory private 
right, which had been violated by non-com- 
pliance with the rules on the part of the defen- 
dant ; that s. 29 gave no specific remedy for such 
breach of -duty, and that the plaintiffs were 
therefore entitled to maintain an action at com- 
mon law to recover damages. Boss v. Buyqe- 
Price, 45 L. J., Ex. 777 ; 1 Ex. D. 269 ; 34 L. X. 
535 ; ’24 W. R. 786. 

Or Prescribes no Procedure,] — ^When a 

statute refers generally to powers to enforce 
obedience, and'does not prescribe any procedure, 
those powers geiieraliy referred to would be the 
p)Owers of the court iu which the proceedings are 
deemed to be taken— per Lord Selborne, L.C. 
Green^ In nq Green v. Penmnee (Lord'). 51 L. J., 
q: B. 25 ; 6 App. Gas. 675 ; 45 L. T. 353 ; 30 

Exclusive Jurisdiction of Judge of Assize.] — 
An act. of parliament provided that in case of any 
dispute as , to the amount of compensation for 
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working mines, the same should be detemined 
by on issue at law to be tried before the justices 
of assize for the county in which the cause of 
action should arise and a special jury : — Held, 
that tlie chancery diyision had no jurisdiction to 
entertain an action for compensation under the 
act. IlanUij Coal Co. \\XoHli Staiford^sliiTe 
64 L. T. 656. 

ISTon-app ointment of Eeceiver.] — An act 
empowered commissioners toljorrow money upon 
the security of the rates for the purposes of local 
improTeinents and provided that they should 
every year pay otf lOUZ. at the least of the moneys 
so borrowecl to such of the mortgagees of the rates 
as should be selected by ballot. All interest upon 
the mortgages was duly paid, and the prescribed 
mode of payment of the annual instalments was 
observed. The mortgagees gave the commissioners 
notice requiring them to pay off their mortgage 
in six mouths. The commissioners refused to do 
so, and the mortgagees hied a bill to establish 
their right to be paid ot! and for a receiver of 
the rates : — Held, that they had no right to have 
their mortgage debt paid oflc, except under the 
provisions of the act, and that the court had no 
jurisdiction to appoint a receiver of parish rates, 
and the bill was dismissed. Pi'eatim v. Great 
Tarmouth Corjporatwn,. 41 L. J., Ch. 310 ; 26 L. T. 
235. Affirmed 41 L. J., Gh, 760 ; L. B. 7 Ch. 655 ; 
27L. T. S7; 20 W. B. 875. 

Special Bemedy excluding Ordinary Eemedy.] 
— A private act enacted that in all cases of 
encroachments of buildings on the streets of P. 
by projections on the true lines thereof, it should 
be competent for the corporate council to have 
the same dealt with and adjudicated upon, on 
due notice of any such intention given to the 
ovmer thereof. The act created a board of 
assessors with power to award compensation to 
owners of property : — Held, that the private act 
ousted the jurisdiction of the courts, and that it 
was incumbent upon the corporation to proceed 
under it for the removal of an encroachment on 
the street. Pieter marit-zhu ry Oor])oratkm v. Nutal 
Land Co., 57 L. J., P. 0. 82 ; 13 App, Gas, 47$; 
58 L. T. 805— P. C. ' 

Private Act — ^Bight of Public to sue upon,] — 

A private act of parliament, authorising the 
construction of a railway, imposed upon another 
railway company, w'hosc line was already in 
existence, an obligation to carry a particular 
class of traffic at rates not exceeding a fixed 
amount — .'Held (Lord Morris dissentfng), that 
the regulation was not a matter of contract 
between the two companies, but that it gave 
rights to the public upon which traders, who 
alleged that they had siitfered injury owing to 
rates being charged in excess of the amount 
authorised, could sue. Pmu v. Taff Vale Ily.. 
64 L. J., Q. B. 488 ; [1895] A. C. 542 ; 11 B. 
189 ; 72 L. T. 632 ; 44 W. B. 172-^H, L. (E.) ; 
reversing 8.C.-> infra, col. 1964. . 

JTotice of Statutory Obligation, a Condition 
precedent to enforcement of it.] — 'W''hen a 
person is bound by a private act to do certain 
acts whenever necessary, and the necessity is 
within the knowledge of the person for whose 
benefit the acts are to be done, and cannot be 
ascertained by the person who is to do them, 
the obligation to do the acts exists only after 
notice. X. 4* 8. W. My. v. Flowe7\ 45 L, J., C. P. 
54 : 1 0. P. D. 77 ; 33 L. T. 687. 


A private act authorised the making of a road 
under a raihvay. By the act the defendant -was- 
bound to maintain the raiiv'ay bridge over the 
road, under the superintendence and to the satis- 
faction of the engineer of the raihvay company, 
and to make good to the railway comijany all 
expenses occasioned by reason of the execution 
or failure of the works, or of any act or omission 
of the defendant. Be})airs became necessary, but 
the necessity could only be ascertained by entry 
on and examination of the bridge. The company 
did the repairs ^Yitllour giving notice to the 
defendant, and sued for the exjjenses : — Held, 
that the company could not recover. Ih. 

Private Act giving one Company rights as 
against another Company — Eight of Public to 
benefit of Act,] — The plaintiffs were empov'ered 
by their acts to charge certain tolls for convey- 
ance of goods upon their line. The B. railway 
constructed a line which joined that of the 
plaintiffs. By the special act of the B. raihvay it 
%vas provided that the plaintiffs should forw^ard 
goods destined for or coming from the B. raihvay 
from or to the junction or any place northward 
thereof at rates per mile not greater than the 
lowest rate which should, for the time being, be 
charged by them for like traffic to or from 
certain seaports to which the plaintiffs’ railway 
ran : — Held, that this provision -was passed for 
the protection of the B. milway, that it only 
conferred rights as between the two companies, 
and did not impose any rights as between the 
plaintiffs and the public which the latter could 
enforce ; and that, therefore, the plaintiffs were 
entitled to chaige the public .rates for the carriage 
of goods to the junction from places northward 
thereof up to the maximum allowed by their 
own act. Taf Vale IC/. v. JDatki, 63 L. J., 
Q. B. 347 ; [1894] 1 Q. B. 43 : 9 R. 82 ; 42 ■\¥. B. 
215 — C. A. ; reversed on appeal, supra, col. 1963. 

J. M. L. 


STATUTE OF FRAUDS. 

How Pleaded .] — See Practice (Plead mo). 

Validity of CoutractWithin .] — See Coktract 
—Landlord and Tenant — Principal and 
Surety — Sale of Goods — Sbtt.lement — 
Vendor AND Purchaser. 

Creation and Assignment of Trusts.]— 
Trust. 


STATUTE OF LIMITA- 
TIONS. 

Se.e LIMITATIONS, STATUTE OF. 


STAYING PROCEEDINGS. 

In Administration Proceedings .] — See Exe- 
cutor AND Administrator. 

Pending Appeal.]— Appeal. 

- In Winding-up.]— See Company. 

■ In other Cases.]— Praottcil 
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STEALING. SUBSTITUTED SERVICE. 

See CEIMINAL LAW. See PEACTICE. 


SUCCESSION DUTY 


STEWARD OP MANOR 

Sec COPYHOLD. 


See EEYENUE, 


SUICIDE. 

See CKIMIHAL LAW 


STOCK MORTGAGES 


STOCKS AND SHARES. SUMMARY JURISDICTION 

See COMPANY'. See JCSTICE OF THE PEACE. 


STOP-ORDER, 


SUMMONS. 

Writ of.]— Ate PEACTICE. 

Magistrates.] — See Justice op the Peace. 
Debtors.] — See Bankkuptoy. 


STOPPAGE IN TRANSITU, 


See SALE OF aOOD,S 


SUNDAY, 


1. Prohibitum as to Worliing^ 1966. 

2. Effect of Statute oa Contracts^ 1968. 

3. Penalties and Convictions^ 1970. 

4. Eord's Day A(ff 1971. 

5. ' Serviee and Execution of Process and Pro- 
ceedings, 1972. 

6. When Peclwned as a Day — >Sp6,Time. 


STEAITS SETTLEMENT, 


: STEANDING." 

See kSHIP.F1XG (IXSUIIANCE). 


1. Prohibition as to Working. 

Coacli Proprietors.] — The ov/ner of a stage- 
coach is not within 3 Oar. 1, c. 3, or 22 Oar. 2, 
c. 7 ; and therefore an action may be maintamed 
against him for neglecting to take a person as a 
passenger on a Sunday. Sandiman v. Breach, 7 
B. & G. 96 ; 9 B. 796 ; 5 L. J. (o.s.) K. B. 298 ; 
31 R. R. 169. 

Drivers.] — The driver of a stage- van is subject 
to the penalties of 3 Car, c. 1, for travelling on 
Sunday. Bxx v. Middleton, Middleton, Ex 
parti:^' 4 D. & B. 824 ; 3 B. & 0. 164 ; 2 L. J. 
(o.s.JK. B. 220. 

But the driver of a stage-coach is , not. 
Siudiman v. Breach, 7 B. & 0. 96 ; 9 D. & R. 
796 ; 5 L. J. (O.S.) K. B. 298 ; 31 R. E. 169. ‘ 

Of Cattle.] — A local act for a parish, in 

which was a large cattle market, enacted, that it 
should not be lawful for any drover or other person 
to conduct or drive through any of the streets in 
the parish any oxen, sheep, or other cattle daring 
Sunday : — Held, that a person driving a van 


STREET. 


See LOCAL GOYEP.NMENT— METBOPOLIS 

J. ; YY r ' 








SUNDAY — Prohibition as to Worldng, 


witli lh>rsos, in which were calves being eon- 1 — Tlie appellant, who is of the Jewish religion, 
veyo I to the murkot, was not driving or conduct.- 5 was the occupier of a workshop. He made 
ing catTlc within the nieaninsr of the statute, i arranci’enients with his customers to do certain 


Tr 1(1(1 a V. LpAfrr, L, R. 1 Q, B. 259 ; 13 L. T. 701 ; ; work at certain prices upon certain articles sent 


U W. ll, 279. 


to him. "i’he workshop was closed on t>aturday, 
_ ^ . ... , ,and was open on vSniiday i it order that the 

, j A tanner is not withm s. I of <-Jte pg fetched from his 

hnndat Observance Act, 19 * 7. even though he i pursuance of such j rior an-angc- 

works with ms own hands. v. 35 | p-jj. otliei* purpose wliatever : — 

L. J., U i9 : 10 Jur. (x.S.) 3b0. 6’. ^ nom. ; fjgpp that the appellant tlid not keep his work- 
tjtvdtttli, i B. *ki b. ; J L. l.bSl ; iL | "open for traihe on Sunday” within s. 51 

j .t . 1 M . I of the Factorv and IVorkshop Act, 1S78. (rold- 

bembla that the term ‘ labourer, m s, 1, Vadfh(N, 99 L. J., Q. B. 380 ; [1897] 

extends to an agnenltural labourer. Ih, 1 p., p, 292 ; 46 W. R. 399 ; 61 

Work of Necessity.] — ^^Vhether haymaking 

is a work of necessity, is a question of fact on Charter-Admission to Building.]— A charter 
which the tiuding of the 3iistices betore whom a of incorporation was granted to the company, on 
party is convicted under this section must be condition that no iicrson should be admitted to a 
taken as comnusive. Jf/. company’s building or grounds on the Lord’s 

Barher.l— An apprentice to a barber in Scot- day in consideration of any money payment, 


Barher.l— An apprentice to a barber in Scot- day in consideration ot any money payment, 
land, bouml by his indenture “not to absent whether made directly or indirection unless the 


himself from his mastei*’s business on holidav*s i f^fttiction of the legislature^ should be obtained. 


and week-<lavs, late’ hours or early, without The comi)aiiy having obtained an act of parlia- 
leave,” went ‘away on Sundays without leave, ^^eiit, authorising their directors to agree with 
.and without shaving his master’s customers:^ — 4:he proprietors of any shares or stock for the 
Held, that the a[)prentice could not be lawfully conversion thereof into tickets of admission 
requii-ed to attend his master s shop on Sundays or years for such proprietor or his 

for the purpose of shaving the customers, and nominee, but lu'oviding that nothing therein 
that work ami all other sorts of handicraft were contained should relieve the company from 
illceal in England as well as in Scotland, not nny condition contained in the charter, adver-, 
being works of necessity, or mercy, or charity, tisements wei-e issuctl by the dii-ectors, O-fifering 
Phillrps V. Inne,^. 4 Cl. & F. 234. ^ *' to accept the surrender of shares in exchange 

for tickets of admission for a term limited, 
Baker.] — Baking puddings and pies and such to be made out to bearer, and to be available 


jitur z -ou]]. /oo. .occasion a rorreiture ox tne company's charter, 

But baking bread in the ordinary course of I and upon a bill hied by a shareholder, the 
business is, Ih. company was restrained from accepting a sur- 

^ render of any shares in exchange for such ticket 

Solicitor. J —An attorney, who, acting on admission. Bend'iU v. Cn/stal Palace Co.^ 
behalf of his cheut agrees to tecome personally ^ k. & J. 820 ; 27 L. J., Gli. 397 ; 6 W. B. 416. 
resrioiisible tor part of the debt owing by him, • . ? ? 


rcs|.)oiisiblc for part of the debt owing by him, • ‘ 

does. not thereby do any work of his"' ordinary Act of Bankruptcy.]— Denial on Sunday is 
•calling within the meaning of -the Sunday not an act of bankruptcy. Pceston, Ex paHe, 
Observance Act, 1977. Peate v. Plchm, 3 2 Vcs. B. 312 ; 2 Rose, 21. 

I), P. 0. 171 : 1 0. M. & R. 422 ; 5 Tvr. 119 : 4 
L. J. Ex. 28. 


Enlistment.] — ^An enlistment may be made on 
a Sunday. WoIPui v. Oarin, 16 Q. B, 48 ; 20 . Cases. ]~-The >Simday Observance 

L. J., Q. B, 73 ; 15 Jur. 329. * Act, 1677, applies as well to jirivate as to public 

, ' conduct : therefore, a horse-dealer cannot main- 

Amdavits.j Qutere, whether an affidavit, tain an action upon a private contract for the 
which appears liy the jurat to have been sworn g^le and warranty of a horse if made on a 
in court ou a Sunday, is void. Z>oe d. mllrnm- Sunday. Femiell BWnr, 8 B. i; B. 20-1 ; 5 

T. Mofl, 3 D. & L. 328 ; 15 L. J., Q. B. 39. b. & C. 406 ; 4 L. J. (O.S.) K. B. 207 : 29 E. B. 


Effect of Statute ox Coxteacts. 


Canal Traffic.] — A powder given to a canal I ' 




3 


of the navigation, and of wrarehouses, wharves, A: f ^ rrml Z .'U: 

c.,-. «vwT rvAn ™ ^-p lieia, that the proprietor was liable tor the 

chaise hire, notwithstanding the contract w’-as 
-does not authorise them to close the canal on ^ o 7 r- 

Sundays by a chain suspended across it ; and a t/ c. p^qr^ q^T) 7qr^* 

by-law for so closing the canal on Sundays is p p ^ ^ 

illegal and void. CaZde?* mid liePbU NmHr/atmi 

Warranty on Sal6.]-But in an action for a 
/3 d , 14 L. J., Ex. 223 , 9 Jiu. 677. warranty of a horse, the seller will not 

Sale of Liquor in Public-houses. }— to Ix- allowed to set up in answer thereto that he 
TOXlCATixa Liquobs. ^ ^ horse-dealer, and sold the horse on a Sun- 

day. Ploxmme v. WilUam&\ 5 D. &, E. 82 ; 3 
Workshop— Closing— Exception in Favour of B. & 0. 232 ; 1 Car. &; P. 294 ; 2 L. J. (o.s.) 
Jews — Workshop open for Traffic on Sunday/^] j K. B. 224 ; 27 B. B. 337. 




1969 SUNDxiT — Effect of Statute on Contracts. 1970' 

Hot in ordinary Calling.] — A sale of goods in g that certain alterations might he made in, it. 
made on a Sunday, which is not made in the The alterations having been made, the carnage 
exercise of the ordinaiy calling of the vendor was, at A.’s request, placed in the hack shop, 
or his agent, is not void at common law, or by On Saturday, the '14th November, A. called at 
the statute. Drury v, Defontabie^ 1 Taunt, the shop, and requested B. to hire a horse and 
131. ' man for him, and to send the carriage to his 

When a person sent a mare to a farmer, to be house on the following day, in order that he 
covered by a stallion belonging to him, and the might take a drive in it ; A. having* previously 
mare was taken to his stables and covered intimated his intention to take the carriage out 
accordingly, upon a Sunday: — Held, that the a few times, in order that, as he was going to 
contract was not void, on the gimmd of its take it abroad, it might pass the custom-house as- 
having been made and executed on a Sunday, a second-hand carriage. The carriage was- 
it not being made by the farmer in the exercise accordingly sent and used by A. on the Sunday,, 
of his ordinary calling. Scarf e v. Maryan^ 4 A paying for the hire of the horse and man. A. 

M. & W. 270 ; 1 li. <& H. 292 ; 7 L. J., Ex. 824. afterwards ref used to take or pay for the carriage : 

As s. 5 of the Sunday Observance Act, 1G77, — Held, that there was a sufficient acceptance of 
prohibits only the labour, business, or work done the carriage by A. before Sunday, the 15th 
in the course of a man’s ordinary calling, it does November, wdthin s. 17 of the Statute of Frauds,.. 
not apply to a contract of hiring ; and therefore to entitle the plaintiff to recover upon a count 
such a contract for a year made on a Sunday for goods bargained and sold. JBemnmmt v. 
betw'een a farmer and a labourer is valid, and Brengeri^o G. ’B. SOl, 
service under it conferred a settlement before 

the passing of 4 & 5 Will. 4, c. 70, s. 64. Bex v. Contract within Statute of Frauds.] — A plea,. 

Whibiash, 7 B. & C. 596 : 1 M. & lly. 452 ; 6 that the contract declared upon, being a con- 

L. J. (o.S.) M. 0. 26. • tract which, under the Statute of Frauds, 

Sect. 1 of that statute does not extend to any required the defendant’s signature, w*as entered 

case where the consideration has been executed, into with the plaintiff on a Sunday, in the 'way 
and a property either general or special, has of the plaintiff’s ordinary business, is not sup- 
passed in the chattels which are the subject of ported evidence that the contract was signed 
it. Ih. and delivered by the defendant to C. on a Sun- 

A guarantee, given by B., a tradesman, to A., day, arid delivered by C, to the plaintiff on a 
another tradesman, for the faithful services of subsequent day. Noiion v. Bmoell^ 4 Man. & Ct. 
0., a tra'vellcr, to be emplo.yed by A., is not an 42 ; 11 L. J., C. P. 202. 
act done in the way of the ordinary business of 

B., within s. 1. KorUm v. Poiaellff Man. &: H. Cloak-room at Bailway Station.] — ^A passenger 
42 ; 11 L. J., C. P. 202. arriving in London by railway on Saturday 

evening left a portmanteau at the luggage and. 
Made by an Agent.]— An action will not lie clock office of the company, on the up-platform 
on a contract entered into on a Sunday, though the‘ Paddington station, and on paying 2a. 
entered into by an agent, and. although the received a ticket acknowledging the receipt, with 
objection is taken by the party at whose request printed conditions, among which was a notice 
the contract was entered into. Smith y. Sparrow, company would not deliver up luggage- 

4 Bing. 84; p Moore, 266; 2^ Car. A P.544; except to persons producing the proper receipt. 

5 L. J. (o.s.) C. P. 80 ; 29 B. R. 514. Sunday evening, intending to leave London 

-n -u T 1 TT 1 • i-. 1 by another railway, he came to the Padding- 

Bills of Exohanp.j-Wliero, m an action by tfe^tmanteau, and found the 

an indorsee against an acceiitor ot a biU of ex- ^ ^ After some time he tos told by 

change, it appeared that the bi ivas drawn on j (. superintendent wasonthe other 

a^ Sunda,y :-Hold that tte bill ivas not void . ^j^e^enpon hi went oci-oss to the down- 

f F ’ 'i ^ ’ platform, froi which a train was starting, and 

1 j. j. to.s.j ijx. 01 . superintendent sent a porter with a key of 

Suhseouent Promise to Pay,]— IVhere a con- the office, and he obtained his portmantean. He 
tract for the sale of goods, which have been '«'as thus delayed forty minutes, and prevented 
delivered to and returned by the purchaser, was leaving London by railway that mgbt : 

void by reason of its having been made on a Held, that by the ticket the company was bound 
Sunday, a subsequent promise to pay will entitle deliver up the portmanteau on Sunday as well 

the vendor to recover the value upon a quantum 9'’^ other days on a reasonable request and 

meruit. inUiams v. BauJ, 4 M. & P. .532 ; 6 within a reasonable time ; and that whether 
Bing. 653 ; 8 L. J. (O.s.) 0. P. 280 ; 81 R. R. 512. there had been an unreasonable delay was a. 

question for the jury. Stallard v. G. Ik. .Z?y/., 2. 
Acceptance of (yoods.] — To a count for goods B. &: S. 419; 81 L. J., Q. B. 187 ; 8 Jui\ (X.S.). 
sold and delivered, the defendant pleaded that 1076 ; 6 L. T. 217 ; 10 W. R. 488. 
they were goods sold and delivered to him by the 
plaintiff in the way of his trade on a Sunday, con- 
trary to the statute. The plaintiff replied, that 3, PENALTIES AND Convictions. 

the defendant, after the sale and delivery of the 

goods, kept them for his own use, without return- Jurisdiction — One Penalty for a Bay.] — A 
ing or offering to return them, and thereby person can commit but one offence on the same- 
became liable to pay the sum mentioned in the day, by exercising his ordinary calling on a Sun- 
plea, being so much as they were reasonably da^^, contrary to the Sunday Observance Act, 
worth : — Field, bad. Simpaon v. Meholls, 3 1677 ; and if a justice of the peace proceeds to 

M. & W, 240 ; ‘ 6 D. P. 0. 355 ; 1 H. & H. 12' ; 7 convict him in more than one penalty for the 

L. J., Ex. 117. See aha 5 M. & W. 705, n. same day, it is ah excess of jurisdiction, for 

A.agreedtopurcliaseofB. a carriage then stand- which an action wiE He: Crepps v. DurdeM^ 
ing in the shop of B., A. at the same time desir- Oowp. 640. » 







SUNDAY — Penalties and Convictions. 


Wrltteia Consent to Prosecute — Oommeace- 
meat of Proceedings.]— xl prosecution under the 
Siunlay Observance Act. 1077, by a person other 
than the chict otilcer. of police, will ,be inTalid 
unless the written, consent to ...prosecute has been 
obtained — either front the chief 'Othccr of police 
ill the disiri«,*t in which the offence is committed, 
or from tw<j justices, as required by s. 1 of 
the Sunday Observation Prosecution Act. 1871 — 
previous to the laying of the information, which 
must lie held to be the institution of the prose- 
cution. Thorpe v. PriedntilL G(> L. J., Q. B. 
24S ; [181)71 1 q. B. loll ; 45 W. K. 223' ;' 60 J. F. 
831. 

■ Mode of Becovery — Distress.] — By .ss. 1. ■ 2, 
of the Sunday Observance Act, 1677". a penalty 
of us. is imposed to be levied by distress, and in 
default of such cli>tress, or in cases of insufficiency 
or inability to pay the penalty, the offender is to 
be set publicly in the stocks for two hours. By 
11 &: 12 Viet. c. 43. s. 18, the amount of costs is to 
be specified in a conviction, and is to be recover- 
,able in the same manner as any penalty adjudged 
b 3 ^such convictictii is to be recoverable. A convic- 
tion under s. 1 of the act of 1677, adjudged the 
offender to forfeit and pay 5.5?. and lUl costs, and 
that the .several sums, if not paid, should be 
levied bj* distress, and in default of sufficient dis- 
tress, that the part.v convicted should be set 
pubiiel}' in the st<ieks for the space of two hours, 
unless the several sums should be sooner paid 
Held, that the conviction wars bad, as the justice 
%vas not warranted in adjudging that the offender 
should be .set in the stocks in default of payment : 
of the costs, that not being a method provided i 
by the act of 1577, for recovering the pecuniarv | 
pienait^n but a substituted punishment. Peq . ' 
V. Bartoi^ 3 Xcw Sess. Gas. 470 ; 12 Q. B. 381) ; ' 
38 L. J., M. G. 56 ; 13 Jui', 232. 

Illegal Order — ^Action against Justice.] 

— Under the conviction, the offender’s goods were 
distrained, but the conviction was afterwards 
quashed on account of the illegal alternative as 
to confinement in the stocks, and an action was 
brought for the distress against the justice : — 
Held, that the justice was protected by 13 & 12 
Viet. c. 44, s. i, and that s. 2 did not apply to the 
act of distraining for which the action was 
brought, being one vrhich the justice had jixris- 
diction to order. Barton v. Brichnell^ IB Q. B. 
393 ; 20 L. J., M, 0. 1 ; 15 Jur. 668. 

4. Lord’s Day Act. 

Place of Entertainment — What is,] — K com-, 
pany incorporated by an act of parliament was 
the owner of the Brighton Aquarium, a building 
which consisted of chambers below the level of 
the ground, and a terrace above. The chief part 
was used as an aquarium, filled wdth glass tanks 
for the exhibition of marine dsh and animals. 
The whole was open to the public on Sunday on 
the payment of 6d. each person. A band played 
sacred music on the evenings of . Sunday, and 
programmes were issued,' stating whaf music the 
band would play, and at what time the ffsh would 
be fed. An .action having been brought against 
the company to recover a penalty under 21 5eo. 3, 
■c. 49, s. 1, for keeping open a place of enter- 
tainment or amusement., on the Lord’s Day or 
Sunday' : — -Held, that the aquarium, under these 
.circumstances, was a place of entertainment and 
amusement within the statute. Wa^^mr y. 


■j B tiff Mon- Afjuurlinn Co.. 44 L. J., M. 0. 175, n. : 
! L. H. 10 Ex. 221. S. P.. Terrij v. Brit/JiUm 
\ Amtarbim Co.. 44 L. J., M. C. 173; L. K. 10 
■| Q, B. 306 ; 32 L. T. 45S. 

I Science lectures.] — A place duly and 

‘ lionestly registered as a place of public w'orsliip 
I (though that worsliip is not according to any 
I estabiisbed or usual form), in which no music 
1 Vmt sacred music is performed or sung, where 
I nothing di-amatic is introduced, where the 
discourses delivered are intended to be instruc- 
tive and contaiii nothing hostile to religion, 
where the object of the promoters may be cither 
to advance theii* own views of religion, or as 
they allege "to make science the handmaid of 
religion,” is not a place “ used for public enter- 
tainment or amusement” on the Lord’s Day 
within 21 Geo. 3. c. 49, s. 1. BaMer v. Lanqle'ip 
, 38 L. J., Bi. C. 1 ; L. B. 4 C. IL 21 ; 19 L. t. 
321 ; 17 W, B. 254. 

The fact that p.ayment is required for admis- 
sion to a reserved poi’tion of the place, the doors 
being open gratuitously, docs not deprive the 
promoters of the protection of 1 W. & BI. sess. 1, 
c. 18, continued by 21 Geo. 3, c. 49, s. 8. Id. 

Lectures — Penalties — “ Keeper »» — 

Manager.] — A person who acts merely as the 
agent for the ovuier of a hall let for the delivery 
of lectures on Sundays is not a ’‘keeper” of such 
hall within s. 2 of 2"l Geo. 3, c. 49, although he 
sanctions the terms on which the hall is let and 
is the person to wliom the licence for such hall 
from the local authorities is granted. A person 
who acts merely as chairman at a lecture delivered 
in a hall on Sunday to which the public are 
admitted on payment of small sums, and who 
has no control oVer the lecturer or the subject of 
the lecture, and whose sole authority is derived 
from the audience, is not liable under s. 1 of 
21 Geo, 3, c. 49. as the “person managing or 
conducting such entertainment or amusement.” 
Nor is he liable as “ master of the ceremonies,” 
that term being inapplicable to an entertain- 
ment in the form of a lecture. Hor is he liable 
as chairman, as the words in the section relating 
to a chairman refer only to a chairman of a 
meeting for public debate, which a lecture is 
not. MeUl v. WtUon^ 64 L. J., BI, C. 60 : [1895] 
1 Q. B. 315 ; 14 E. 94 : 7i L. T. 739 : 43 W. B. 
161 ; 18 Cox, 0. C. 56 ; 59 J. P. 516—0. A. 

5. Service A2s’'d Execution op Process 
AXD PbOCEEDIXCS. 

Indictable Offences.] — The exception in s. 6 of 
the Sunday Observance Act, 1677, extends to all 
i indictable offences, and is not restricted to 
treason and felony, and such misdemeanors as 
involve an actual breach of the peace. Ilatolbis 
V, Bllh, 16 BI. &; W. 172; 16 L. J., Ex. 5 ; lu 
Jur. 1039, 

Service of Process.] — The soi'viceof process on 
a Sunday is absolutely void, and cannot be made 
good by any subsequent waiver of the defendant 
by his not objecting till after a rule to plead 
given. Tmflov v. 3 East, 35,5 ; 6 B. B. 575. 

Where a declaration in ejectment was left at 
the house of a tenant on Saturday, and received 
by him on the Sunday : — Held, tliat this was 
service of process on a Sunday, and void. Doe d. 
Warren v. Boe. 8 1). A B. 342. S. P., GoodtHle 
d. Mortimer v. N'otHlc, 2 D. tSc B. 232 ; 5 B. & G. 
764. 
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Service of notice of plea filed on a Sunday is although the, arrest might, be good, the taking 
void. linheHs v. Monhho-me. S East, 547 ; 0 sureties and committa,!' in default was a judicial 
II, E. 497. act, and therefore void as being done on Sunday. 

So service of a notice to produce on a Sunday ! Rei/. v. Rmisay^ 16 W. B. 191. 
is bad. Ilifg/ies v. BmM, 8 D. P, C. 315 ; 4 Jur. 1 ' ' 

150. * ! lesting a Writ.] — A writ of summons tested 

When a fi. fa. had been executed on a Sunday, on a Sunday is a nullity ; but^a copy tested on a 
■and the execution had been abandoned the next and service thereof (the writ being 

>dav r—Pleld, that an entry on the following correctly tested), are merely iiTegnlar, and the 
Thursday to execute a distress warrant was not irregularity will be, waived by laches. OonnU 
invalid. '‘Perdral v. Stamp, 9 Ex. 167 ; 2 C. L. K. Foullies, 2 B, C. Bep. 262 ; 5 D, k L. 590. 

•282 ; 23 L. J.. Ex. 25 ; 2 W. E. 14. x- a i -i c. • x- ' ^ 

The defendant, whi was in custody at Cam- of Appeal.] - Seiwice of a notice of 

bridge, received an order on Saturday for his r 

•discharge: this was forwarded to the under- I'Pv t r'fi 

sheriff, at 'Wisheach. On the next day, Sunday, ^ 

the gaoler received a warrant of detainer under Notices.]— The 6 Sc 7 Viot. c. 18, s. i, enacts, 


, , . — ; ; ; ; jliiuwocs, • — j-ue o oc a V let. u. J.O, s. -±5 uutiuL!s, 

a sa., which hatpem issued the day before : persons desirous of being put upon the 

~r^ ® sherift was entitled to detain i-ggistgr of voters, shall give or send to the over- 

the defendant for a reasonable tune after the geers, on or before the 20th of July, a notice in 
receipt of the order, for the pmpose of searching .writing; the 20th of July happening to be a 
his othce for writs ; and that the defendant was Sunday :-Held, that the notice might legally 
not entitled to his (hscharge on the ground that be given upon that day. Rawlinns v. West 
the service of the warrant on .Sunday was void. x)erlMj Overseers, 2 C. B. 72 ; 15 L. J., 0. P. 70. 
V. 1 Ex. 4.19 ; 17 L. J., ol g, p a/leiile r. Lewes, 2 C. B. 60. 

iSupmna served on Sunday irregular ; attach- 
ment and injunction therefore set aside before Delivery of Homination Paper,] — By an article 
4xppearance, on entering^ appearance with ^ the of the general orders of the poor-W board, the 
registrar. Maohreth v, KiolioUoK, 19 Ves. 367. nomination papers on the election of guardiana 

shall be sent to the clerk of the guardians after 
Arrest.]-— Arrest under chancellor’s warrant, the 14th and on or before the 26th March ; and 
■for contempt of court, good on Sunday. Whit- by another article, when the day for the per- 
EiV fcivte, 1 Atk, 55. _ formance of any act relating to the election of 

Where a prisoner has been arrested on a Sunday, guardians shall be a Sunday, “ such act shall be ' 
•a subsequent detainer by another party, without performed on the day next following, and each 


day, a subsequent detainer by another party, 
■without collusion, is not vitiated by the illegality 


Sunday, might be treated as a delivery on the 
Monday following, and was valid., WcMwp-on- 


•of the original arrest. Mamsden, Li re, 15 L. J., j Semm Union, In re, 4 El. & Bl. 314. S, C„ nom, 


M. C. 113. 

By 5 & 6 'Will. 4, c. 76, s. 60, the town council 
may apply to justices, against a town clerk, to 
compel him to deliver up books, papers and 
writings in his custody ; and, upon his refusal, 


Re{f, V. Poor Law Commissioners, 1 Jur. (N.S.) 
251;aW. E. 74. 

Of Process — By Post.] — Delivery of process by 
post on Sunday is not service of process within 


they are required “to commit such o.'ffender to the Sunday Observance Act, 1677, Reg, v. 
the common gaol” until he shall have delivered Leominster, 2 B. & 8. 391 ; 31 L. J., M. C. 95 ; 
up such books, papers and writings. The return 3 Jur. (N.S.) 793 6 L. T. 216. 

to a habeas corpus, directed to a county gaoler, -xr ' j. 

■stated that E. was delivered into his custody, ^ 2iotice to Quit.^A notice to quit, given on a 
under a warrant of two justices, obtained by a ^J^^^day, is valid. Sangster v. Hog, 16 L. T, 
town council, for not delivering up accounts and 

vouchers in bis custody as town clerk ; and that When Included in Computation of Time.] — See 
whilst he wuvs m custody another warrant, under q''i]vxE 
the hands of the same justices, and at the instance 

-of the same parties, was lodged with him : — . 

Held, first, that the breach of duty provided for 

in s. 60 was not an ohienee within the exception OTT13tr»l>‘lIW* TT/^TTC« T A "KTink 

in 29 Car. 2, c. 7, s. (5 : and therefore the arrest ^ ^ r iii U U U b IjiiiN JJ. 

(which was shewn by afiidavits to have been on ' See LAKES CLATJSES ACT. 

Sunday) was illegal. Egpnuftoii, Em, parte, 2 . • * 

EL & BL 717 : 2 (1 L. E. 385 ; 23 L. J., M. C(.41 ; ’ ■ ' 

IS Jitr. 224 ; 2 W'. E, 10, 76. ' ' ■ ' ' ■' — ^ 


SUPERBUiUOUS LAND. 

See LAKES CLAUSES ACT. 


Taking Sureties fof 0ood Behaviour.] — ' 

The defendant was arrested under a warrant, 
brought before a magistrate and required to give 
sureties for good behaviour, or, in default,"” be 
imprisoned. The defendant refused, and a 
warrant was made out, under which he was 
committed to prison till he should find the 
sureties. All thes'e proceedings took place on 
Sunday, aud ■ .the warrants and Gentry in the . 
sessions book bore date of that da}^ ; — ^Held, that , 


SUPERSEDEAS. 

' : LUNATIC. 


SUPPORT OP LAND. 

iSsa EASEMENT. 



'SCIETI—TAXES, 


0f Powers.]-— P owers 


Between Executors and Trustees.] 
Execctoe anb Administbatoe— T ails 


SURGEON 

See MEDICIXE. 


TACKING SECURITIES, 

See ^IOETwAgE. 


TAIL, tenant in. 

Creation of )>y Will .] — See Will. 

Seeedso ESTATE-SHELLEY’S CASE, 


Of Copyliolds.]— C opyhold. 

Of IeaseB;]~T-iSV<^ Landlord and' Tenant, 
Attendant Terms ,] — See EJ£Ctmi3NT.- 


TALES. 

See PRACTICE (JURY). 


SUE¥EYOE. 

Of Highways, ]--TrAS'<"(5 Way, 

See alw KEGLIGEJs'CE— WORK AND 
LABOUR. 


taxation op costs. 

Between Party and Party. Costs. 
Between Solicitor and Client .] — See SoLici- 


SURVIVORSHIP. 

In Case of Wife’s Choses in Action,]— 

Husbakd"and Wipe. ; . 

Between 'Joint ,Tei|,ants.*] — -E state, 
eifts'.by'wm.]— &e Will; . «■- - 

Among Partaeifi.]— N p® Paetneesiup. - ' 
.'\'0f Portions, P ortion. ' ■ ' 


Of Election Petitions.]— E lection Law, 


See RPWEKUB, 
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